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Rehearing  denied.  May  1,  1900. 

CTeaver  v.  Taylor 39  O.  C.  A.  338 
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Rehearing  denied.  May  19,  1900. 

Railway  OflSclals*  &  Employ^*  Ace.  Ass'n  v.  Wilson 40  0.  C.  A.  411 

Rehearing  denied.  May  7,  1900. 

St.  Louis  Paper  Box  Co.  v.  J.  C.  Hubinger  Bros.  Co 40  C.  C.  A.  577 

Rehearing  denied.  May  7,  1900. 

San  Diego  Flume  Co.  v.  Souther 32  C.  0.  A.  548 
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Rehearing  denied,  Jan.  2,  1900. 
Styria,    The 41  C.  O.  A.  639 
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l'X)RECLOSURB. 
In  federal  courts.     24  0.  O.  A.  523. 
Distribotioii  of  proceeds.     29  C.  C.  A. 
63a 

FOREIGN  CORPORATIONS. 
Status  under  the  role  of  comity.    7  0. 

a  A.  419. 
Dissolution.     7  G.  O.  A.  421. 
Exclnsion — Regolation    and     taxation. 

24  C.  C.  A.  13. 
What   constitutes  "doing  bosiness"   in 

state.     33  C.  C.  A.  585. 

FRAUD. 

In  nse  of  trade-marks  and  trade-names. 

17  C.  C.  A.  579,  657;   20  C.  C.  A. 

165;   30  C.  C.  A.  380. 
Nonmailable  matter.     30  C.  0.  A.  86. 

GARNISHMENT. 
Of  receivers.     26  0.  G.  A.  49. 

GENERAL  AVERAGE. 

Marine  insurance.    20  G.  0.  A.  357. 

GUARANTY  INSU RANGE.     19  G.  G. 
A.  271. 

GUARDIAN  AND  WARD. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  G.  G.  A. 
253;  27  G.  G.  A.  300. 

HABEAS  GORPUS. 
Jurisdiction  of  federal  courts.     25  G. 
G.  A.  4. 

HUSBAND  AND  WIFE. 

Liability  of  husband  for  negliffence  and 

torts  of  wife.     12  G.  G.  A.  196. 
Paraphernal  property.     31  C.  C.  A.  40. 
Separation  agreements.     38  O.  G.  A. 

tjoa 

IMPLICATION. 
Repeal  of  statutes  by  implication.    38 
C.  C.  A.  136. 

IMPORTATION. 
Of  contract  labor.     1  G.  G.  A.  52. 

LVDEBTEDNESS. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  36  G.  G. 
A.  6. 

INDEPENDENT  CONTRACTORS. 
Neglif^ence  of  employ^     28  G.  G.  A. 
392. 

INDIANS. 

Jurisdiction  and  judgments  of  Indian 

courts.     11  G.  C.  A.  468. 
Citizenship  of.     27  G.  G.  A.  29a 

INFAN'TS. 
Imputed  negligence.     34  G.  G.  A.  4. 
Age    as    affecting    contributory    negli- 
gence.    37  a  C.  A.  362. 

INFRINGEMENT. 

Of  patents,  copyrights,  and  trade 
ma  rlis— Laches  as  a  defense.  22  G. 
C.  A.  211. 

INJUNCTION. 

Uestraining  proceedings  in  state  courts. 
16  C.  C.  A.  90;  27  G.  G.  A.  575. 


INJUNCTION— Cont'd. 
Restraining  pollution  of  water  courses. 

37  C.  G.  A.  544. 
Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.     38  C.  C. 
A.  458. 

INJURIOUS  NOTICES. 
Nonmailable  matter.     30  C.  G.  A.  93 

INSANITY. 

Effect  on  the  question  of  suicide  in  in 
surance  suits.  16  G.  C.  A.  623;  2U 
G.  G.  A.  284. 

INSURANCE. 
Accident  insurance — ^Risks  and  causes 

of  loss.     38  C.  O.  A.  3. 
Conditions    in    policy    as    to    time    for 

bringing  suit.     2  O.  G.  A.  473:    35 

G.  C.  A.  404. 
Conditions   of  policy— Arbitration.     9 

a  a  A.  628;   39  a  O.  A.  389. 
Authority  of  insurance  agent.    13  G. 

C.  A.  292. 
Waiver  of  prepayment  of  insurance  pre- 
miums.    13  C.  C.  A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

16  G.  G.  A.  623;   28  C.  C.  A.  284. 
Credit  insurance.    19  C.  C.  A.  271;  3-t 

C.  G.  A.  165. 
Guaranty  insurance.    19  C.  C.  A.  271. 
Fidelity  insurance.    19  C.  C.  A.  273. 
Tide  insurance.     19  C.  C.  A.  278. 
Marine  insurance.     19  C.  C.  A.  405; 

20  C.  C.  A.  357. 
Waiver  of  condition.    27  C.  C.  A.  40. 
Waiver   by    acceptance    of   premiums. 

33  C.  C.  A.  369. 
What  constitutes  an  insurable  interest 

in  human  life.     39  C.  C.  A.  632. 
Change  of  beneficiary.     40  C.  C.  A.  4. 
Commencement  of  risk.     41  C  C.  A. 

273. 

INTENT. 
As  an  element  in  offer  anA  acceptance 
of  proposition.    16  C.  C.  A.  199. 

INTERSTATE  COMMERCE. 
Taxation  of  by  state.     8  C.  C.  A.  492. 
State  laws  interfering  with  interstate 
commerce.     24  C.  C.  A.  21. 

JUDGMENT. 

Method  of  entering  judgment  in  federal 

court— Following  state  practice.    5  C. 

C    A   594 
Rendition  on  Sunday.    12  C.  C.  A.  462. 
Finality  of  judgments  for  purposes  of 

review.     17  C.  C.  A.  238;    28  C.  C. 

A.  482:  32  C.  C.  A.  475. 
Conclusiveness  as  between  federal  and 

state  courts.    21  C.  C.  A.  478. 
Enforcement  against  municipality  by 

mandamus.    25  C.  C.  A.  475. 

JUDICIAL  SALES. 
On  Sunday.     12  C.  C.  A.  462. 
Hrstraining  competition  in  bidding.    28 
C.  C.  A.  192. 

juuisDnrnoN. 

Of  federal  courts.  See  "Federal 
Courts." 
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JURISDICTION— Cont'd. 
Of  circuit  court  of  appeals.    1  C.  C.  A. 

6;  32  C.  C.  A.  475. 
Of  supreme  court.    1  O.  C.  A.  9,  11. 
Direrse  citizenship  as  ground  of  fe«1eral 

jurisdiction.     10  C.  0.  A.  249;  27  O. 

C.  A.  298. 
Federal  question  as  ground  of  jorisdio 

tion.     11  C.   C.  A.   308;    35  C.   C. 

A.  7. 
Of  Indian  courts.    11  C.  C.  A.  468. 
As  affected  by  possession  of  the  subject- 
matter.     15  C.  C.  A.  6. 
Removal  of  causes— Separable  contro- 
versy.    18  C.  C.  A.  86;  35  O.  C.  A. 

155. 
Of  circuit  courts  as  determined  by  the 

amount  in  controversy.    19  C.  O.  A. 

75:   36  C.  O.  A.  459. 
Condict    between    federal    and     state 

courts.    22  C.  C.  A.  856. 
Probate  jurisdiction.     36  C.  C.  A.  276. 
Admiralty  jurisdiction  of  suits  between 

foreigners.     37  C.  O.  A.  193. 
JURY. 
Right  to  trial  by  jury  in  federal  court 

5  C.  C.  A.  594;   26  C.  C.  A.  528. 
Instructing  jury  and  receiving  verdict 

on  Sunday.     12  C.  C.  A.  462. 
Trial  by  jury  in  criminal  prosecutions. 

39  C.  a  A.  275. 

LACHES. 
As  a  defense  in  suits  for  infringement 
of    patents,    copyrights,    and    trade- 
marks.    22  C.  C.  A.  211;   36  C.  0. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  effect  of  decisions. 
28  C.  C.  A.  344. 

LIBEL  AND  SLANDER. 
Mitigation.     40  C.  C.  A.  16a 

LICENSE 
Implied  fights  of  licensee  of  a  patent. 

2o  C.  C.  A.  280. 
Rights  of  licensee  on  train.     31  C.  0. 

A.  164. 

LIENS. 
Maritime  liens.     15  0.  O.  A.  679;    17 

C.  C.  A.  102;  21  C.  C.  A.  21. 
Attorneys*  liens.     32  C.  O.  A.  229. 
Maritime  liens  for  torts.     34  C.  C.  A. 
565. 

LIFE  INSURANCE. 
Suicide  as  a  defense.     16  C.  C.  A.  623; 

28  C.  C.  A.  284. 
Waiver    by    acceptance    of   premiums. 
33  C.  C.  A.  369. 

LOTTERY. 

What  constitutes.    12  C.  C.  A.  346. 

Nonmailable  matter.     30  C.  C.  A.  90. 
MAIL. 

Nonmailable  matter.    30  C.  C.  A.  79. 

MANDAMUS. 
In  aid  of  appeals.    10  C.  C.  A.  450. 
To    enforce    payment    of    judgment 
against   municipality.    25   C.   C.  A. 
475. 


MARINE  INSURANCE. 
Perils  of  the  sea.     19  CCA.  4nr,. 
General  average.     20  C  C.  A.  357. 

MARITIME  LIENS. 
For  supplies  and  services.     15  C  C  A. 

679. 
Waiver  and  extinguishment.     17  C.  C. 

A.  102. 
Created  by  state  laws.    21  C  C  A.  21. 
For  torts.     34  C  C  A.  565. 

MASTER  AND  SERVANT. 

Who  are  fellow  servants.  8  C.  C.  A. 
668;  9  C  C  A.  596;  31  C  C  A.  286. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligeni-e  or  torts  of  servants. 
10  C  C.  A.  406;   27  C.  C  A.  051. 

Negligence  of  employ^  of  independent 
contractor.     28  C.  C  A.  392. 

Negligence  of  both.     30  C  C.  A.  678. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     37  C.  C.  A.  8. 

Assumption  of  risk  incident  to  employ- 
ment.    38  O.  O.  A.  314. 

Concurrent  negligence  of  master  and 
fellow  servant.    40  C  C.  A.  236. 

MASTERS  IN  CHANCERY. 
Compensation.    27  C  C  A.  475. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  C  C 

A.  556. 
Damages   for,   by  delay   in   delivering 

telegram.     11  C  C  A.  571;  15  C.  C 

A.  250;  28  C  C.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    3  C  C.  A. 

«16. 
Mining  partnerships.     35  C  C  A.  513. 

MONOPOLIES. 

Constitutional  restrictions  on  grant.  14 
C.  C  A.  6. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  C  C  A. 
486. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.     18  C  C  A.  458. 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  C  C  A.  146. 

Foreclosure  in  federal  courts.  24  C. 
C  A.  523. 

Distribution  of  proceeds  on  foreclosure. 
29  C  C.  A.  639. 

Taxation  of.     31  C  C  A.  467. 

MUNICIPAL  CORPORATIONS. 

Liability  for  torts  of  public  officers.    14 

C.  C.  A.  534. 
Enforcement     of     judgment     against 

municipality   by   mandamus.    25  C 

C  A.  475. 
Dissolution  and  relncorporation—Effect 

on  indebtedness.     33  C  O.  A.  506. 
Constitutional  and  statutory  limitations 

of  municipal  indebtedness.     36  0.  C 

A.  6. 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.     38  O.  C. 

A.  458. 
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MXTNICIPAL  CORPORATIONS-C'f  d. 
Bona     fide    purchasers    of    municipal 
bonds.     41  G.  G.  A.  6. 

NAMES. 

Of  parties  in  deeds  and  mortgages. 
23  C.  C.  A.  146. 

NEGLIGENCE. 

Liabilities  of  carriers  for  nej^ligence  of 
servants.  10  C.  C.  A.  466;  27  C.  C. 
A.  651. 

Of  wife— Liability  of  husband.  12  C. 
C.  A.  190. 

Personal  liability  of  directors.  12  C. 
C.  A.  G80;    33  C.  C.  A.  230. 

In  transmission  of  telegram.  14  G.  C. 
A.  177. 

Of  employ^.     28  C.  C.  A.  392. 

Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.     29  C.  C.  A.  90. 

Of  both  master  and  servont.  30  C.  C. 
A.  678. 

Injuries  to  trespasser  on  train.  31  C. 
C.  A.  76. 

Injuries  to  one  traveling  on  pass.  31 
C.  C.  A.  1(>4. 

Injuries  to  licensee  on  train.  31  C.  C. 
A.  164. 

Injuries  to  servant.     31  C.  C.  A.  286. 

Burden  of  proof  where  passengers  have 
been  mjured.     32  C.  C.  A.  23, 

Evidence  admissible  to  show  injury  to 
live  stock  through  negligence  or  acci- 
dent during  transportation.  32  0.  0. 
A.  148. 

Imputed  to  infant.     34  C.  G.  A.  4. 

Sleeping-car  companies.  34  G.  G.  A. 
386. 

Duty  of  railroad  companies  to  furnish 

safe  appliances.     3i  G.  C.  A.  8. 
Age    as    affecting    contributory    negli- 
gence.    37  a  C.  A.  362. 
Goncurrent   negligence  of  master   and 

fellow  servant.     40  G.  C.  A.  230. 
Gare  required  of  motormen.     40  G.  G 
A.  361. 

Presumntion  from  railroad  fires.  41 
C.  C.  A.  370. 

NEUTHALITY   LAWS. 
Ohjoct  and  scope  of  neutrality  law.    28 
C.  C.  A.  662. 

NEW  TRIAL. 
Wlien  granted  in  federal  courts.    5  G. 
C.  A.  594. 

NON  GOMPOS  MENTIS. 

Gon tracts  of  persons  non  compos  men- 
tis under  guardianship.     84  G.  G.  A. 

an. 

NONMAILABLE  MATTER. 
Obscene  matter.     30  G.  G.  A.  79. 
Frauds  and  counterfeiting.     30  G.  C. 

A  86. 
Lotteries.     80  G.  G.  A.  90. 
Injurious  notices.     30  G.  G.  A.  93. 
Threatening  and  dunning  postal  cards. 

30  G.  G.  A.  94. 

NON-RESIDENTS. 
Taxation  of  property.    81  0.  G.  A.  467. 


OBSGENE  MATTER. 
Nonmailable  matter.     30  G.  G.  A.  79. 

OFFIGE  AND  OFFIGER. 
Torts  of  public  officers.     14  G.  G.  A. 
534. 

PARAPHERNAL  PROPERTY. 
What  constitutes.     31  G.  G.  A.  40. 

PARENT. 
Death  of  child  by  wrongful  act— Dam- 
ages.   1  0.  G.  A.  34. 

PARTIES. 
To  actions  m  federal  courts.     5  C.  G. 

A.  594;  27  C.  C.  A.  299. 
Citizenship  as  affecting  the  jurisdiction 

of  the  federal  courts.     10  C.   G.  A. 

254;   27  C.  G.  A.  298;   32  G.  G.  A. 

479. 
Names   of,    in    deeds   and    mortgages. 

23  G.  G.  A.  146. 

PARTNERSHIP. 
Mining  partnerships.    35  G.  G.  A.  515. 
Purchase  of  co-partner's  interest.     40 
G.  C.  A.  508. 

fASSENGERS. 

Duty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  4  G.  C.  A. 
231. 

Right  of  carrier  to  restrain  or  expel  dis- 
orderly passenger.    4  G.  G.  A.  231. 

Duties  and  liabilities  of  sleeping-car 
companies' towards.  10  G.  G.  A.  335 ; 
34  G.  G.  A.  386. 

Rights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serv- 
ants.    10  C.  C.  A.  466. 

Rights  of  persons  traveling  on  a  pass. 
31  G.  G.  A.  164. 

Burden  of  proof  of  negligence  for  inju- 
ries to.     32  C.  C.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.     ^2  G.  G.   A. 

Limitation  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
tfcket.     32  C.  C.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     32  C.  C.  A.  305. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  C.  C.  A.  3as. 

Gontinuance  of  passenger  relation.  40 
G.  G.  A.  437. 

PATENT.S. 
To  public  lands— Gancellation.    22  C. 
0.  A.  38. 

PATENTS  FOR  INVENTIONS. 

Effect  of  previous  adjudication  on  cir- 
cuit court  of  appeals.  3  C.  C.  A. 
565;  27  G.  C.  A.  427;  32  C.  C.  A. 
475. 

Review  of  interlocutory  decree  granting 
or  continuing  injunction  in  circuit 
court  of  appeals.  3  C.  C.  A.  572; 
27  C.  C.  A.  189;  32  G.  G.  A.  484. 

Pleading  in  infringement  suits.  19  G. 
G.  A.  595. 
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PATENTS  FOR  INVENTIONS— O't'd. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  C.  0.  A.  211;  86  G. 
C.  A.  613. 

Power  of  patentee  to  control  his  in- 
vention.   25  C.  C.  A.  280. 

PAYMENT. 
Implied  obligation  to  pay  for  benefits 
received.    2  C.  C.  A.  488. 

PKKILS  OF  THE  SEA. 

Damages  to  ship  and  cargo  by  vermin. 
18  C.  C.  A.  231;  19  C.  C.  A.  478. 

Damages  to  sliip  and  cargo  through  va- 
rious causes.    19  C.  C.  A.  465. 

PLEADING. 
In     common-law     actions    in     federal 

courts.     5  O.  C.  A.  594. 
Averments  of  citizenship  to  show  jn- 

risdiction  in  federal  courts.    10  0.  C. 

A.  261. 
in  patent  infringement  suits.    19  G.  O. 

A.  595. 

POST  OFFICE. 
Nonmailable  matter.     80  C.  C.  A.  79. 

PKACTICE. 
As  regulated  by  state  laws.    1  G.  G.  A. 
515;  5  0.  C.  A.  594;  9  0.  G.  A.  54& 

PKEJUDICE. 
As  ground  for  removal  of  causes.    8  G 
C.  A.  95. 

PKOBATE. 
Jurisdiction  of  federal  courts.     36  0. 
C.  A.  276. 

PUBLIC  LANDS. 
Liability  of  purchaser  holding  equitable 

title  to  state  taxation.     4  G.  G.  A. 

196. 
Not  subject  to  state  taxation.    4  G.  G. 

A.  196. 
Decisions  of  land   department— Their 

conclusiveness  and  effect.    22  G.  G. 

A.  38;    28  C.  G.  A.  344.  ^ 

PUBLIC  FUNDS. 
Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.     38  G.  C. 
A.  458. 

PUBLIC  POLICY. 
As  affecting  contracts.    9  C.  C.  A.  666. 
Contracts   for   lobby   services.     29   G. 

C.  A.  446. 
As  affecting  monopolistic  contracts.    34 

C.  G.  A.  480. 

<}UIETING  TITLE. 

Necessity  of  possession  in  suits  to  quiet 
title.     39  C.  C.  A.  522. 

RAILROADS.     (See  "Carriers.") 

When  land  grants  taxable.  4  C.  G.  A. 
196. 

Duty  to  give  warning  signals  at  cross- 
ing.    29  C.  C.  A.  90. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     3<  C.  C.  A.  8. 

Location  and  establishment  of  stations. 
41  G.  0.  A.  219. 


RAILROADS-Oonfd. 
Presumption  of  negligence  from  fires. 

41  G.  C.  A.  370. 
Injuries  to  persons  at  stations.    41  C. 
C.  A.  550. 

RECEIVERS. 
Citizenship  as  affecting  the  jurisdiction 

of  the  federal  courts.    10  C.  C.  A.  253. 
Actions  by  and  against    26  G.  G.  A. 

49. 
Nature  of  certificates.    26  G.  G.  A. 

350. 

REMOVAL  OF  CAUSES. 
As  restricted  by  state  laws.    1  G.  G.  A. 

615. 
For  prejudice  or  local  infiuence.    8  C. 

C.  A.  95. 
Separable   controversy.     18  0.   O.   A. 

86;  35  G.  C.  A.  ife. 
Actions  against  federal  receiverB.    26 

C.  C.  A.  49. 

REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.     38 
O.  O.  A.  136. 
REVIEW,  BILL  OF. 
Necessity  of  leave  to  file  after  decisions 
on  appeal.    4  G.  G.  A.  72. 

RISKS. 
Assumption  of  risk  incident  to  employ- 
ment.    38  C.  C.  A.  314. 

SALE. 
Of  patent.    25  G.  G.  A.  280. 

SALVAGE. 
Awards  in  federal  courts.     30  G.  G.  A. 
280. 

SEPARABLE  CONTROVERSIES. 
As  ground  for  removal  of  cause.    18  C. 
0.  A.  86;  35  C.  C.  A.  155. 
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CASES 

ARGUED  AND  DETERMINED 

IN   THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(99  Fed.  659.) 

PICKENS  TP.  V.  POST. 

(Circuit  Court  of  Appeals,  Fourth  CJlrcuit.    February  6,  1900.) 

No.  328. 

1.  StATUTB— TiTLB  OF  ACT. 

A  statute  Is  not  invalid,  under  a  constitutional  provision  requiring  every 
act  to  relate  to  one  subject,  which  shall  be  expressed  in  its  title,  where  it 
has  but  one  general  object,  which  is  expressed  in  its  title,  and  the  body  of 
the  act  is  germane  to  such  object, 
a.  Municipal  Bonds— Estoppel  by  Recitals. 

A  recital  in  negotiable  municipal  bonds,  by  the  authorities  authorized 
to  issue  such  bonds  upon  certain  conditions,  that  all  such  conditions  have 
been  complied  with,  is  conclusive  as  to  the  regularity  of  all  proceedings 
precedent  to  their  issuance  in  favor  of  a  bona  fide  holder,  i 
•.  Federal  Courts— Following  State  Decisions. 

The  decision  of  the  supreme  court  of  a  state,  declaring  unconstitutional 
a  statute  authorizing  the  issuance  of  municipal  bonds,  is  not  conclusive  on 
a  court  of  the  United  States  in  a  case  involving  the  rights  of  a  bona  fide 
purchaser  of  such  bonds,  whose  rights  accrued  prior  to  such  decision,  and, 
where  the  supreme  court  of  the  United  States  has  determined  the  same 
act  to  be  constitutional  and  valid,  its  decision  governs  in  such  case.^ 
4.  Municipal  Bonds— Bona  Fide  Holders— Burden  op  Proof. 

The  bolder  of  a  negotiable  instrument  is  presumed  to  have  taken  it  before 
maturity,  for  value  and  without  notice  of  defenses. 

6.  Same — Riohts  of  Indorsee. 

A  purchaser  of  negotiable  municipal  bonds  from  a  prior  holder  acquires 
all  the  rights  of  such  prior  holder,  and  such  rights  cannot  be  affected  by 
his  own  knowledge,  at  the  time  of  his  purchase,  of  defenses  to  such  bonds. 
•.  Same- Unauthorized  Delivery— Notice  to  Pdrcblasers. 

The  fact  that  negotiable  municipal  bonds  were  issued  by  one  with  whom 
they  had  been  deposited  in  escrow  by  the  municipality,  without  authority, 
cannot  affect  their  validity  in  the  hands  of  a  purchaser,  who  had  no  knowl- 
edge of  the  conditions  upon  which  they  were  held. 

7.  Saiib— Notice  to  Purchaser  of  Defenses- Lis  Pendens. 

A  bona  fide  purchaser  of  municipal  bonds  before  maturity  is  not  affected 
with  constructive  notice  of  a  suit  respecting  the  validity  of  the  statute  under 
which  such  bonds  were  issued. 

1  See  note  at  end  of  case. 

s  As  to  state  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Grififin 
T.  Wheel  Co.,  9  C  C.  A.  548;  Wilson  v.  Perrin,  11  C.  C.  A.  71;  Hill  v.  Hite,  29 
a  C.  A  653. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina. 

This  case  comes  up  on  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  South  Carolina.  The  plaintiff  below,  defendant  in 
error  here,  holds  certain  bonds  and  coupons  of  the  township  of  Pickens,  in  E<lffe- 
field  county,  S.  C.  His  suit  is  on  these  bonds  and  coupons.  The  bonds,  with 
the  coupons,  were  made,  executed,  and  Issued  under  the  foUowing  circumstan- 
ces: The  general  assembly  of  South  Carolina,  on  21st  December,  18S3,  passed 
an  act  to  authorize  counties,  townships,  cities,  and  towns  interested  in  the 
construction  of  the  Carolina,  Cumberland  Gap  &  Chicago  Railroad  Company  to 
subscribe  to  the  capital  stock  of  the  said  company.  18  St.  at  Large  S.  C.  409^ 
Section  1  of  this  act  authorizes  the  subscription  in  such  sums,  in  bonds  or 
money,  as  a  majority  of  the  qualified  voters  of  the  county,  township,  city,  or 
town  may  authorize  the  county  commissioners  of  such  county  or  the  municipal 
authorities  of  such  city  or  town  to  subscribe.  Section  5  makes  it  the  duty  of 
tbe  county  commissioners  of  each  county  or  township  interested  to  submit  the 
question  of  subscription  to  the  voters  of  the  county  or  township,  giving  them 
power  to  order  the  election,  specifying  the  time,  place,  and  purpose  of  such 
election.  Section  7  makes  it  the  duty  of  the  county  commissioners  to  declare 
the  election,  and  to  make  the  subscription,  if  so  authorized  by  the  result  of  the 
election.  Section  9  provides  *'that  for  the  purpose  of  this  act  all  the  counties, 
and  the  townships  in  said  counties,  along  the  line  of  railroad,  or  which  are  in- 
terested in  its  construction  as  herein  provided  for,  shall  be,  and  they  are  hereby, 
declared  to  l)e  bodies  politic  and  corporate  and  vested  with  the  necessary  powers 
to  carry  out  the  provisions  of  this  act,  and  shall  have  all  the  rights  and  be 
subject  to  all  the  liabilities  in  respect  to  any  rights  or  causes  of  action  growing 
out  of  the  provisions  of  this  act.  The  county  commissioners  of  the  respective 
counties  are  declared  to  be  the  corporate  agents  of  the  counties  and  townships 
so  incorporated  and  situate  within  the  limits  of  the  said  counties."  At  the 
time  of  the  passage  of  this  act  townships  in  South  Carolina  were  not  bodies 
corporate,  and  were  simply  territorial  designations.  Pickens  township  being 
interested  in  the  construction  of  this  road,  the  county  commissioners  of  Eklge- 
field  county  ordered  the  election,  and,  the  result  authorizing  the  subscription, 
they  subscribed  in  bonds  the  sum  of  $15,000.  The  subscription  was  made. 
The  bonds  were  prepared  and  executed.  Each  bond,  on  its  face,  contains  a  cer- 
tificate by  the  county  commissioners  to  the  effect  that  all  of  the  conditions 
precedent  to  the  issuing  of  such  a  bond  have  been  fully  performed.  These 
Iwnds  were  deposited  by  the  county  commissioners  with  the  Carolina  Savings 
Bank  at  Charleston,  with  authority  to  issue  them  upon  certain  conditions.  The 
plaintiff,  claiming  to  be  holder  of  these  bonds,  sued  upon  25  of  them,  each 
for  $100,  and  numbered  from  1  to  25,  inclusive;  upon  15  of  the  bonds,  each 
for  $500,  numbered  from  25  to  40,  inclusive;  and  upon  5  of  them,  each  for 
$1,000,  and  numbered  41  to  45,  inclusive;  together  with  coupons  on  each  of 
them,  respectively.  The  Pickens  township  bonds  were  issued  to  one  George 
Poits,  under  an  order  of  the  president  of  the  railroad,  dated  11th  December, 
18S8.  They  got  into  the  hands  of  McCracken  &  Co.,  who  were  contractors, 
building  the  road.  McCracken  &  Co.  transferred  them  to  the  firm  of  Post,  Mar- 
tin &  Co.,  and,  Martin  having  withdrawn,  the  firm  became  Post  &  Pomeroy,  qf 
which  firm  the  present  plaintiff  is  the  survivor.  The  railroad  was  never  built 
as  originally  contemplated.  It  has  been  completed  to  Edgefield  Courthouse. 
It  has  not  been  so  completed  as  to  pass  out  of  Pickens  township,  although  it 
runs  into  that  township.  The  bonds  are  coupon  bonds,  payable  to  bearer. 
They  bear  date  1st  .January,  1888.     Coupons  are  payable  annually. 

The  answer  contains  five  defenses:  (1)  It  denies  each  and  every  allegation 
of  the  complaint,  save  such  as  may  be  hereafter  admitted.  (2)  Puts  In  issue 
the  existence  of  the  firm  of  Post  &  Pomeroy,  and  the  survivorship  of  Post, 
and  denies  the  bona  fides  of  the  holding  of  plaintiff.  (3)  Denies  that  Pickens 
township  is  a  corporation;  denies  the  validity  of  the  act  authorizing  the  sub- 
scription; denies  the  validity  of  the  election;  denies  the  validity  of  their  issue, 
and  denies  the  authority  of  the  county  commissioners  to  issue  them;  denies 
that  plaintiff  got  the  bonds  In  due  course  of  business,  and  avers  that  he  got 
them  on  speculation,  and  without  consideration,  with  full  knowledge  of  their 
invalidity;   avers  that  the  road  had  not  been  completed  through  the  township^ 
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and  that  the  bonds  were  acquired  after  the  supreme  court  of  South  Carolina 
had  declared  similar  bonds  unconstitutional  and  void.  (4)  Alleges  that  the 
bonds  had  been  deposited  with  the  Carolina  Savings  Banlc  upon  certain  condi- 
tions, which  have  not  been  performed,  and  that  the  delivery  of  them  by  said 
bank  to  Potts  was  fraudulent  and  void.  (5)  Denies  that  Picliens  township  is 
a  body  politic  and  corporate.  (G)  Pleads  the  statute  of  limitations  as  to  such 
of  the  coupons  as  did  not  mature  within  six  years,  and  as  to  such  annual  in- 
stalbnents  payable  on  said  bonds  as  did  not  fall  due  and  payable  within  six 
years. 

The  cause,  being  at  issue,  was  tried  before  the  circuit  court  and  a  jury. 
The  court,  upon  all  the  evidence,  instructed  the  jury  to  ttnd  for  the  plaintiff. 
Judgment  was  entered  on  the  verdict,  a  writ  of  error  was  sued  out  on  excep- 
tions taken  at  the  trial,  and  on  these  exceptions  the  cause  is  here.  The  excip- 
tions  cover  the  legal  grounds  taken  in  the  answer,  and  allege  error  in  that 
the  judge  took  from  the  jury  the  questions  of  fact  whether  the  bonds  were  not 
acquired  after  the  decision  of  the  supreme  court  of  South  Carolina  determining: 
that  the  township  bonds  issued  under  precisely  the  same  authority  as  these 
were  invalid,  and  the  further  fact  as  to  the  bona  fide  acquisition  of  these  bonds 
by  the  plaintiffs  for  valuable  consideration,  without  notice. 

G.  W.  Croft  (Croft  &  TUlman,  on  the  brief),  for  plaintiff  in  error. 
H.  A.  M.  Smith  (N.  G.  Evans  and  Mitchell  &  Smith,  on  the  brief), 
for  defendant  in  error. 

Before  SIMONTON,  Circuit  Judge,  and  PAUL  and  WADDILL, 
District  Judges. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts  as  above).  It 
is  contended  tiiat  the  act  authorizing  the  issue  of  these  bonds  in- 
fringes section  20,  art.  2,  of  the  constitution  of  South  Carolina,  re- 
quiring every  act  to  relate  to  one  subject,  expressed  in  its  title. 
This  objection  is  met  by  San  Antonio  v.  Mehaffy,  96  U.  S.  312,  24  L. 
Ed.  816;  Jonesboro  City  v.  Cairo  &  St.  L.  R.  Co.,  110  U.  S.  192,  4 
Sup.  Ct  67,  28  L.  Ed.  116;  Town  of  Mahomet  v.  Quackenbush,  117 
V.  S.  508,  6  Sup.  Ct.  858,  29  L.  Ed.  982;  Morton  v.  Comptroller  Gen- 
eral, 4  S.  C.  430. 

The  crucial  question  in  this  case  is,  does  it  appear  from  all  the  evi- 
dence that  the  plaintiff  is  a  bona  fide  holder  of  these  bonds  before 
maturity  for  value  and  without  notice  of  infirmity?  If  he  be  such 
a  holder,  all  controversy  as  to  the  regularity  of  the  proceedings  ante- 
cedent to  the  preparation,  execution,  and  issuance  of  these  bonds  is 
settled  by  the  certificate  of  the  county  commissioners  which  appears 
on  each  bond.  Town  of  Coloma  v.  Eaves,  92  U.  S.  484,  23  L.  Ed. 
579;  EvansvUle  v.  Dennett,  161  U.  S.  434,  16  Sup.  Ct.  613,  40  L. 
Ed.  760. 

This  is  certainly  the  case  as  to  every  fact  except  the  constitu- 
tional power  in  the  legislature  to  pass  the  act  authorizing  the  sub- 
scription. Gunnison  Co.  v.  E.  H.  Koliins  &  Sons,  173  U.  S.  255,  19 
Sup.  Ct  390,  43  L.  Ed.  689. 

This  power  in  the  legislature  is  denied.  It  is  charged  that  so  much 
of  this  act  as  creates  the  townships  into  corporations,  and  authorizes 
them  to  subscribe  to  this  railroad,  is  in  conflict  with  section  20,  art.  2, 
and  with  section  8,  art.  9,  of  the  constitution  of  the  state  of  South 
Caroh'na,  of  force  at  the  date  of  the  act.  Floyd  v.  Perrin,  30  S.  C. 
1,  8  S.  E.  14,  2  L.  R.  A.  242.  Whether  the  plaintiff  is  affected  by 
tliis  decision  in  Floyd  v.  Perrin  depends  also  upon  the  fact  whether 
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h^  be  a  bona  fide  purchaser  for  value  before  maturity,  without  no- 
tice. The  supreme  court  of  the  United  States  in  Folsom  v.  Town- 
ship Ninety-Six,  159  U.  S.  627,  16  Sup.  Ct.  174,  40  L.  Ed.  278,  had 
before  it  the  validity  of  township  bonds  issued  in  South  Carolina, 
and  the  effect  upon  the  validity  of  these  bonds  of  the  decision  in 
Floyd  V.  Perrin.  The  same  bonds  sued  upon  in  Folsom's  Case  were 
passed  upon  by  the  supreme  court  of  South  Carolina  in  Floyd  v.  Per- 
rin. In  Folsom's  Case  the  supreme  court  held  the  bonds  valid,  not- 
withstanding the  decision  in  Floyd  v.  Perrin,  No  question  was  made 
as  to  the  purchase  of  the  bonds  by  Folsom.  As  to  him  the  court 
says:  "There  not  being  shown  a  single  decision  of  the  state  court 
against  the  constitutionality  of  the  act  of  1885,  before  the  plaintiff 
purchased  his  bonds,  nor  any  settled  course  of  decision  upon  the  sub- 
ject even  since  his  purchase,  the  question  of  the  validity  of  these 
bonds  must  be  determined  by  this  court  according  to  its  own  view 
of  the  law  of  South  Carolina.''  It  then  decided  that  the  act,  in  that 
it  created  townships  into  corporations  and  clothed  them  with  power 
to  subscribe  to  railroads,  was  not  in  conflict  with  the  constitution  of 
South  Carolina.    This  decision  was  made  November  18,  1895. 

But  for  these  reasons  it  cannot  be  doubted  that  the  supreme  court 
would  have  followed  the  uniform  current  of  decisions,  and  would 
have  adopted  the  construction  placed  by  the  highest  court  of  the 
state  on  its  own  constitution  and  statutes.  Claiborne  Co.  v.  Brooks, 
111  U.  S.  400,  4  Sup.  Ct.  489,  28  L.  Ed.  470;  Norton  v.  Shelby  Co., 
118  U.  S.  425,  6  Sup.  Ct.  1121,  30  L.  Ed.  178;  Gormlev  v.  Clark, 
134  U.  S.  338,  10  Sup.  Ct.  554,  33  L.  Ed.  909;  Stutsman  Co.  v.  Wal- 
lace,  142  U.  S.  293,  12  Sup.  Ct.  227,  35  L.  Ed.  1018;  Sioux  City  Ter- 
minal Railroad  &  Warehouse  Co.  v.  Trust  Co.  of  North  America,  173 
U.  S.,  at  page  107,  19  Sup.  a.  341,  43  L.  Ed.  628. 

The  evidence  of  the  plaintiff  tends  to  show  that  McCracken  & 
Co.,  the  contractors,  got  these  bonds  some  time  in  1888;  that  of  the 
defendants,  by  the  order  to  the  Carolina  Savings  Bank,  the  bailee, 
shows  that  they  were  delivered  to  one  George  Potts,  under  an  order 
dated  11th  December,  1888.  Who  Potts  was  does  not  appear.  As 
they  were  dated  January  1, 1888,  interest,  and  an  installment  on  the 
principal,  were  due  January  1,  1899.  So  they  were  issued  before 
maturity.  Now,  the  holder  of  a  negotiable  instrument  is  presumed 
to  have  taken  it  before  maturity,  for  valuable  consideration,  and 
without  notice  of  any  objection  to  which  it  was  liable,  and  this  pre- 
sumption stands  until  overcome  by  sufficient  proof.  Swift  v.  Tyson, 
16  Pet.  1,  10  L.  Ed.  865;  Chambers  Co.  v.  Clews,  21  Wall.  317,  22 
L.  Ed.  517;  San  Antonio  v.  Mehaffy,  supra;  Montclair  Tp.  v.  Bams- 
deU,  107  U.  S.  147,  2  Sup.  Ct.  391,  27  L.  Ed.  431.  To  impeach  the 
title  of  a  holder  for  value  of  negotiable  paper,  by  proof  of  any  facts 
and  circumstances  outside  of  the  instrument  itself,  it  must  first  be 
shown  that  he  had  knowledge  of  such  facts  and  circumstances  at 
the  time  the  transfer  was  made.  Goodman  v.  Simonds,  20  How. 
343, 15  L.  Ed.  934.  Such  a  holder  is  not  affected  by  anything  which 
has  occurred  between  other  parties,  unless  he  had  knowledge  thereof 
at  the  time  of  purchase.  Brown  v.  Spofford,  95  XJ.  S.  474,  24  L.  Ed. 
508.    A  bona  fide  holder  of  negotiable  paper  is  entitled  to  transfer 
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to  a  third  person  all  the  rights  with  which  he  is  vested,  and  the 
title  so  acquired  cannot  be  affected  by  proof  that  the  indorsee  was 
acquainted  with  the  defenses  existing  against  the  paper.  Gunni- 
son Co.  V.  E.  H.  Rollins  &  Sons,  173  U.  S.  275,  19  Sup.  Ct.  390,  43  L. 
Ed.  689.  Such  are  the  safeguards  which  the  law  throws  around 
negotiable  i)ai)er,  and  which  protect  one  holding  it.  Thus,  the  bur- 
den of  proof  is  on  the  defendant  to  show  the  defects  in  plaintiff's  title. 

The  defendant  charges  that  these  bonds  were  in  escrow  with  the 
Carolina  Savings  Bank,  and  that  the  issuance  of  them  by  that  bank 
was  fraudulent  and  void.  But  notice  of  the  conditions  on  which 
the  Carolina  Savings  Bank  held  these  bonds  has  not  been  brought 
home  to  the  holder  of  them.  If  the  maker  or  indorser,  before  de- 
livery to  the  payee,  leave  the  note  in  the  hands  of  a  third  person  as 
an  escrow,  to  be  delivered  on  certain  conditions  only,  and  the  per- 
son to  whom  it  is  thus  intrusted  violate  the  confidence  reposed  in 
him,  and  put  the  note  in  circulation,  this,  though  not  a  valid  delivery 
as  to  the  original  parties,  must,  as  between  a  bona  fide  holder  for 
value  and  the  maker  or  indorser,  be  treated  as  a  delivery  rendering 
the  note  or  indorsement  valid  in  the  hands  of  such  bona  fide  holder. 
Burson  v.  Huntington,  21  Mich.  415,  cited  and  approved  Provident 
life  &  Trust  Co.  v.  Mercer  Co.,  170  U.  S.  605,  18  Sup.  Ct.  788,  42  L. 
Ed.  1156. 

It  is  also  charged  that  the  bonds,  when  transferred,  showed  that 
there  were  coupons  unpaid  as  well  as  installments  of  principal.  But 
the  evidence  does  not  disclose  precisely  the  time  when  McCracken 
ft  Co.  got  the  bonds.  Some  time  in  1888.  If  this  be  correct,  neither 
IHincipal  nor  coupons  were  past  due.  But,  if  they  were,  'failure 
to  pay  interest  alone  is  not  sufficient  in  law  to  throw  discredit  upon 
negotiaMe  paper,  upon  which  it  is  due,  to  subject  the  holder  to  the 
fuU  extent  of  his  security  to  antecedent  equities."  Morgan  v.  XJ.  S., 
113  U.  S.  476,  5  Sup.  a.  588,  28  L.  Ed.  1044. 

It  is  also  alleged  that  the  case  of  Floyd  v.  Perrin  was  decided  on 
November  30,  1888,  before,  or,  at  the  least,  just  about  the  time  of, 
the  delivery  of  these  bonds;  that  this  was  notice  to  the  holder  of 
their  invalidity.  It  may  well  be  doubted  if  this  court  can  recognize 
Floyd  V.  Perrin  as  authority  to  this  extent.  We  are  controlled  by 
the  decisions  of  the  supreme  court  of  the  United  States,  and  that 
court  evidently  was  of  the  opinion  that  Floyd  v.  Perrin  was  an  er- 
roneous interpretation  of  the  constitution  of  South  Carolina.  Fol- 
»om  V.  Township  Ninety-Six,  supra.  Be  this  as  it  may,  "the  ques- 
tion of  lis  pendens,  as  applicable  to  negotiable  securities,  was  fully 
considered  by  us  in  the  case  of  Warren  Co.  v.  Marcy,  97  U.  S.  107, 
24  L.  Ed.  977,  and  we  then  held  that  a  bona  fide  purchaser  before 
maturity  is  not  affected  with  constructive  notice  of  a  suit  respecting 
such  paper.''  Cass  Co.  v.  Gillett,  100  U.  S.  593,  25  L.  Ed.  585; 
Thompson  v.  Perrine,  103  U.  S.  806,  26  L.  Ed.  612. 

In  conclusion,  we  see  nothing  in  the  testimony  which  rebuts  the 
presumption  in  favor  of  a  holder  of  commercial  paper  not  yet  ma- 
tured. The  court  below  was  not  in  error  in  instructing  the  jury  to 
find  for  the  plaintiff.    The  judgment  of  the  circuit  court  is  affirmed. 
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NOTE. 
Bona  Fide  Purchasers  of  Municipal  Bonds. 

1,  Good  Faith  in  OeneraL 

[a.  b]  (U.  S.  C.  C.  A.,  Ky.,  1896)  The  fact  that  the  bonds  were  In  form  nego- 
tiable securities,  and  were  bought  on  the  open  market  by  purchasers  innocent 
as  to  noncompletion  of  the  railroad,  does  not  give  such  purchasers  the  status 
of  bona  fide  purchasers  for  value;  the  bonds  containing  on  their  face  no  recital 
implying  the  completion  of  the  railroad  in  whose  aid  they  were  Issued.— Mercer 
Co.  V.  rrovldent  Life  &  Trust  Co.,  72  Fed.  623,  19  C.  C.  A.  44. 

[c]  (U.  S.  C.  C,  Cal.,  1899)  In  an  action  on  mimiclpal  bonds,  where  the  plain- 
tiff alleges  that  he  is  a  bona  fide  holder,  and  the  bonds  recite  their  issuance  in 
conformity  to  law,  it  Is  not  necessary  that  the  facts  showing  the  regularity  and 
legality  of  their  issuance  should  be  alleged  in  the  complaint.— Shepard  v.  Irri- 
gation Dist,  94  Fed.  1. 

[d]  (U.  S.  C.  C  Neb.,  1897)  Purchasers  of  railway  aid  bonds  are  not  required 
to  ascertain  what  conditions  as  to  time  of  completing  the  road  were  imposed  by 
the  proposition  voted  on,  where  such  conditions  were  not  shown  on  the  face 
of  the  bonds,  and  the  bonds  recite  a  compliance  with  the  law.— Chilton  v.  Town 
of  Gratton.  82  Fed.  873. 

[e]  (U.  S.  C.  C,  N.  Y.;i895)  The  holder  of  invalid  town  bonds  sold  them  to 
his  brother,  for  full  value.  There  were  no  overdue  coupons,  and  the  interest 
was  paid  for  some  time.  The  purchaser  swore  that  he  had  no  knowledge  of 
any  infirmity  In  the  bonds.  Hdd,  that  he  was  a  bona  fide  holder.— Briggs  v. 
Town  of  Phelps,  70  Fed.  29. 

[fl  (U.  S.  C.  C,  N.  Y..  1898)  One  who  receives  municipal  bonds,  before  their 
maturity,  as  collateral  security  for  an  antecedent  debt,  and  surrenders  other 
collateral  therefor,  is  a  bona  fide  purchaser.— D'Esterre  v.  City  of  Brooklyn,  90 
Fed.  586. 

[g]  (Ohio  C.  C.  1898)  Where  an  ordinance  Is  passed  authorizing  the  issue  of 
illegal  bonds  on  a  certain  day,  and  before  that  day  has  arrived,  and  before  the 
10  days  required  for  the  publication  of  the  ordinance  has  expired,  a  temporary 
injunction  is  issued,  restraining  the  issue  of  such  bonds,  one  who  purchased 
such  bonds  cannot  claim  the  privileges  of  a  bona  fide  purchaser.— Altaffer  v. 
Nelsonn,  18  Ohio  Cir.  Ct.  R.  145,  9  O.  C.  D.  599. 

[h]  (Tex.  Civ.  App.  1894)  A  purchaser  of  county  bonds,  on  their  face  legal, 
but  which,  though  purporting  to  be  issued  under  an  order  of  the  commissioners 
authorizing  an  issue  of  86  $1,000  bonds,  were  Issued  in  addition  to  such  86 
bonds,  will  be  protected,  as  an  innocent  purchaser,  if  there  existed  a  power  in 
the  county  to  Issue  the  bonds  for  the  ostensible  purpose  recited  therein.— Ball 
V.  Presidio  Co.,  27  S.  W.  702. 

2,  Recitals  in  Bonds — Conclusiveness  in  OeneraL 

[a]  (U.  S.  Sup.,  Iowa,  1892)  Const.  Iowa  1857,  art  11,  §  8,  restricts  the  in- 
debtedness of  political  and  municipal  corporations  to  5  per  cent,  of  the  taxable 
value  of  the  property  within  their  limits,  and  the  purchaser  of  bonds  issued  by 
a  school  district,  no  matter  what  recitals  appear  on  their  face,  is  bound  to  take 
notice  of  this  limitation,  and  of  the  official  assessment  of  the  taxable  property 
within  the  district.— Nesbit  v.  Independent  Dist,  12  Sup.  Ct  746,  144  U.  S.  610, 
36  L.  Ed.  562;  aflftrming  (C.  C.  Iowa,  1885)  25  Fed.  635. 

[b]  (U.  S.  Sup.,  Neb..  1893)  Recitals  in  municipal  bonds  issued  in  violation  of 
constitutional,  as  distinguished  from  legislative,  provisions,  can  give  rise  to  no 
estoppel  in  favor  of  bona  fide  purchasers.— Hedges  v.  Dixon  Co.,  14  Sup.  Ct 
71,  150  U.  S.  182,  37  L.  Ed.  1044. 

[bb]  (U.  S.  C.  C.  A.,  Kan.,  1893)  A  purchaser  of  municipal  bonds  is  bound  to 
ascertain  whether  the  municipality  has  power  to  issue  them,  and  an  utter  want 
of  such  power  is  not  cured  by  any  recitals  in  the  bonds.— Coflftn  v.  Board,  57  Fed. 
137,  6  C.  C.  A.  288;  following  (Sup.,  Neb.,  1884)  Dixon  Co.  v.  Field,  4  Sup.  Ct 
315,  111  U.  S.  83,  28  L.  Ed.  360. 

[c]  (U.  S.  C.  C.  A.,  Kan.,  1893)  County  bonds  contained  recitals  that  they 
were  issued  to  a  certain  railway  company  for  Its  stock  under  acts  cited,  which 
authorized  the  issue  of  bonds  for  such  purpose,  and  that  the  requirements  of 
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said  acts,  and  the  conditions  precedent  necessary  to  lawful  issue  of  the  bonds, 
had  been  complied  with  and  performed.  Held  that,  as  against  a  purchaser  for 
Talue  without  notice  of  the  facts,  the  county  could  not  set  up  its  want  of  power 
to  Issue  the  bonds,  on  the  ground  that  the  company  had  authority  to  construct 
only  a  narrow-gauge  road,  the  bonds  having  been  issued  on  condition  that  th? 
road  should  be,  as  in  fact  It  was,  of  standard  gauge.— Board  Comers  Kingman 
Co.  V.  CorneU  University,  57  Fed.  149,  6  C.  C.  A.  29G. 

[dl  (XJ.  S.  C.  C.  A.,  Mich.,  1893)  Recitals  in  bonds  issued  by  a  city  council 
under  statutory  authority,  that  they  are  "refunding"  bonds,  issued  to  talce  up 
»*old  bonds  falling  due,"  estop  the  city  from  showing,  as  against  bona  fide  hold- 
ers, that  the  old  bonds  were  invalid,  and  therefore  insufficient  to  support  the 
issuance  of  the  new  ones.— City  of  Cadillac  v.  Woonsocliet  Inst,  for  Sav.,  58 
Fed,  935.  7  C.  C.  A.  574. 

[e]  (U.  S.  C.  C.  A.,  S.  D.,  1894)  Recitals  in  municipal  bonds  may  constitute 
an  estoppel  in  favor  of  a  bona  fide  purchaser,  even  where  the  body  that  issued 
the  bonds  had  no  power  to  issue  them,  and  could  not,  by  any  act  of  its  own 
or  of  its  constituent  body,  make  a  lawful  issue  of  the  bonds,  if  the  fact  of  this 
want  of  power  does  not  appear  from  the  bonds,  the  statutes  under  which  they 
are  issued,  nor  the  public  records  referred  to  therein.— National  Life  Ins.  Co. 
of  Montpelier  v.  Board  of  Education  of  City  of  Huron,  62  Fed.  778,  10  C.  C. 
A.  637. 

[f]  (U.  S.  C.  C.  A..  S.  D.,  1898)  As  against  innocent  purchasers,  a  municipality 
is  estopped,  by  recitals  in  its  bonds  that  they  were  Issued  to  refund  its  indebted- 
ness, from  asserting  that  the  indebtedness  refunded  was  void  or  fictitious.— 
City  of  Huron  v.  Second  Ward  Sav.  Bank,  30  C.  C.  A.  38,  86  Fed.  272. 

[gl  (U.  S.  CL  C.  Cal.,  1898)  It  may  be  laid  down  as  a  general  rule  that  when 
municipal  bonds  recite  facts  which,  if  true,  show  that  they  were  issued  upon 
the  conditions  and  for  a  purpose  authorized  by  law,  a  bona  fide  purchaser, 
without  notice  of  any  infirmity  therein,  may  safely  rely  upon  such  recitals.— 
Waite  v.  City  of  Santa  Cruz,  89  Fed.  619. 

[hi  (TJ.  S.  C.  C,  Colo.,  1890)  Where  bonds  recite  that  they  were  Issued  for 
the  purpose  of  funding  the  existing  debt  of  the  city,  and  the  city  is  authorized 
to  issue  such  bonds,  it  is  estopped,  as  against  a  bona  fide  holder,  to  set  up  that 
the  antecedent  Indebtedness  was  fraudulent— National  Bank  v.  Town  of  Gre- 
nada. 41  Fed.  87.  ' 

[II  (V.  S.  C.  C,  Iowa,  1894)  Where  school  bonds  that  are  void  because  in 
excess  of  the  amount  for  which  the  district  could  become  Indebted  (Const. 
Iowa,  art.  11,  §  3)  are  canceled  by  the  owner,  in  consideration  of  new  bonds 
issued  to  him  under  Acts  18th  Gen.  Assem.  c.  132,  authorizinar  school  dis- 
tricts to  issue  refunding  bonds,  no  estoppel  arises  from  recitals  in  the  refunding 
bonds  to  prevent  showing  the  vice  of  the  original  issue.— Sliaw  v.  School  Dist.. 
62  Fed.  911. 

[jl  (U.  S.  C.  C  Kan..  1893)  The  purchasers  of  municipal  bonds  are  conclu- 
sively presumed  to  know  the  law  of  the  state,  both  constitutional  and  statu- 
tory, bearing  upon  the  power  of  the  municipality  to  Issue  the  bonds,  and  the 
municipality  cannot  be  estopped,  by  recitals  in  the  bonds,  to  deny,  even  as 
against  bona  fide  purchasers,  the  powers  of  commissioners  appointed  by  the 
leglrtature  to  issue  them.— Travelers'  Ins.  Co.  v.  Oswego  Tp.,  55  Fed.  361. 

[kl  (T.  S.  C.  C,  Mo.,  1895)  Where  a  city  has  incurred  an  indebtedness  in  ex- 
cess of  the  limits  imposed  by  Const.  Mo.  art.  10,  §  12,  it  is  not  estopped,  by 
recitals  In  the  bonds  representing  the  indebtedness,  from  alleging  their  invalid- 
ity .—Prickett  v.  City  of  Marceline,  65  Fed.  469. 

3.  Compliance  with  Municipal  or  Statutory  Regulations, 

[a]  (U.  8.  Sup.,  Colo.,  1893)  Const.  Colo.  art.  11,  §  6,  forbids  a  county,  under 
any  circumstances,  to  issue  bonds  beyond  a  certain  amount,  and  limits  the 
right  to  issue  bonds,  without  a  previous  vote  of  the  qualified  electors  of  the 
county,  tQ  half  such  amount.  Gen.  I^ws  1877,  p.  218,  §  30,  provides  that  the 
board  of  county  commissioners  of  each  county  shall  make  out  semiannual  state- 
.  ments  showing  the  debt  owed  by  the  county,  payments  thereon,  and  rate  of 
interest,  and  shall  cause  such  statements  to  be  entered  on  their  records,  open 
io  the  Inspection  of  the  public  at  all  times.  Lake  county,  being  already  in- 
debted beyond  the  constitutional  limit,  issued  bonds  containing  a  recital  that 
the  issue  was  by  virtue  of  a  vote  of  the  qualified  voters  of  the  county,  in 
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compliance  with  the  general  statote.  Udd,  that  the  recital  In  the  bonds  did  not 
estop  the  county  to  prove  by  the  county  records  that  the  bonds  were  issued 
In  violation  of  the  constitution,  and  were  therefore  void.— Sutliff  v.  Board,  13 
Sup.  Ct.  318,  147  U.  S.  230.  37  L,  Ed.  145;  following  (Neb.,  1884)  Dixon  O).  v. 
Field,  4  Sup.  Ct  316,  111  U.  S.  83,  28  L.  Ed.  360;  (CJolo..  1889)  Lake  Ck).  v. 
Graham,  9  Sup.  Ct  654,  130  U.  S.  674,  32  L.  Ed.  1065;  distinguishing  (1892) 
Chaffee  Co.  v.  Potter,  12  Sup.  Ct  216.  142  U.  S.  355.  35  L.  Ed.  1040. 

[b]  (U.  S.  Sup..  Miss.,  1887)  A  recital  in  municipal  bonds  that  they  were  is- 
sued **under  and  pursuant"  to  law  and  the  charter  of  the  city  does  not  estop 
the  city  from  asserting  the  contrary.— Katzenberger  v.  City  of  Aberdeen,  7  Sup. 
Ct  947,  121  U.  S.  172,  30  L.  Ed.  911. 

[c]  (IT.  S.  Sup..  N.  J.,  1890)  As  against  bona  fide  holders  of  municipal  bonds* 
which  recite  that  they  are  issued  in  pursuance  of  a  certain  act  of  the  legis- 
lature which  authorizes  certain  commissioners  to  borrow  money  on  the  faith 
and  credit  of  the  town,  and  execute  bonds  therefor,  after  a  majority  of  the 
taxpayers  had  assented  thereto,  which  fact  should  be  proved  by  the  afildavit 
of  the  town  assessor,  the  defenses  that  the  consent  of  a  majority  of  the  tax- 
payers was  not  given,  that  the  aflQdavlt  of  the  assessor  to  that  effect  was  not 
true,  and  that  the  commissioners  did  not  borrow  money  on  the  bonds,  but  dis- 
posed of  them  without  lawful  consideration,  are  not  availing.- Inhabitants  of 
Bernards  Tp.  v.  Morrison,  10  Sup.  Ct  333,  133  U.  S.  523,  33  L.  Ed.  726. 

[d]  (U.  S.  C.  C.  A..  Colo..  1893)  A  recital  in  municipal  bonds  that  they  are 
issued  under  an  ordinance  does  not  estop  the  town  from  showing  that  the 
ordinance  was  never  published  as  required  by  Laws  Colo.  1887,  p.  445.  %  1, 
and  is  therefore  void,  since  neither  the  mayor  nor  clerk,  who  signed  the  bonds, 
had  any  duty  in  relation  to  publishing  ordinances,  or  determining  when  they 
had  been  published  according  to  law.— National  Bank  of  Commerce  v.  Town  of 
Granada,  4  C.  C.  A.  212,  54  Fed,  100;  aflarming  (C.  C.  1890)  44  Fed.  262;  (1891) 
48  Fed.  278. 

[e]  (U.  S.  C.  C.  A.,  Colo..  1899)  Where  the  statute  under  which  municipal 
bonds  are  issued  does  not  authorize  the  board  or  officers  issuing  them  to  deter- 
mine whether  the  proposed  issue  would,  in  fact,  exceed  the  limit  prescribed 
by  law,  and  there  is  no  recital  in  the  bonds  that  they  do  not  exceed  such  limit 
and  each  bond  on  its  face,  when  taken  in  connection  with  the  assessment  roll, 
shows  the  limit  to  have  been  exceeded,  a  general  recital  that  all  the  require- 
ments of  the  law  have  been  complied  with  will  not  estop  the  municipality  issu- 
ing them  from  showing  that  the  bonds  issued  exceed  the  le^al  limit;  and.  when 
that  is  shown,  they  are  void  in  the  hands  of  every  one.  Whether  the  limit  Is 
imposed  by  the  state  constitution  or  by  general  statute  is  Immaterial.— Geer  v. 
School  Dist,  38  C.  C.  A.  392.  97  Fed.  732. 

[f]  (TJ.  S.  C.  C.  A.,  HI..  1896)  Recitals  in  county  bonds  that  they  are  "issued 
pursuant  to  an  order  of  the  county  court  of  said  county,  authorized  by  a  major- 
ity of  the  legal  votes  cast  at  an  election  held  in  said  county,  pursuant  to  law.** 
and  under  the  provisions  of  certain  statutes,  and  that  they  are  in  part  payment 
of  "a  subscription  to  the  capital  stock"  of  a  named  railroad  company,  estop  the 
county,  as  against  an  innocent  purchaser,  from  showing  that  the  bonds  are 
void,  because  in  fact  issued  as  a  donation  to  the  railroad  company,  whereas  the 
statute  only  authorized  a  subscription  to  its  stock.— Wesson  v.  Saline  Co.,  20  O. 
C.  A.  227,  73  Fed.  917;  Society  for  Savings  v.  Same,  Id.;  following?  (Sup..  Ind.) 
City  of  EvansviUe  v.  Dennett,  16  Sup.  Ct.  613,  161  U.  S.  434,  40  L.  Ed.  700;  over- 
ruling (C.  C.  A..  111.,  1892)  Post  V.  Pulaski  Co..  1  C.  C.  A.  405,  49  Fed.  628;  Ash- 
man V.  Pulaski  Co.,  20  C.  C.  A.  232,  73  Fed..  927. 

[g]  (U.  S.  C.  C.  A..  111.,  1900)  Where  a  township,  being  authorized  by  a  statute 
of  the  state  to  issue  and  sell  bonds  for  the  purpose  of  refunding  its  legal  out- 
standing indebtedness,  issues  a  series  of  negotiable  bonds  containing  recitals 
that  they  are  issued  under  the  provisions  of  such  statute,  in  accordance  with  a 
vote  of  tlie  electors  of  the  township  "for  the  purpose  of  funding  and  retiring 
certain  binding,  subsisting,  legal  obligations  of  said  township,  which  remain 
outstanding  and  unpaid,"  it  is  bound  by  such  recitals,  and,  after  having  sold  the 
bonds,  and  with  the  proceeds  paid  off  prior  obligations,  on  which  it  had  for 
many  years  paid  a  higher  rate  of  interest  it  is  estopped,  as  against  a  bona  fide 
purchaser,  to  repudiate  the  obligation  of  such  bonds  on  the  ground  that  the 
recitals  therein  were  false,  and  the  obligations  which  the  bonds  were  Issued  to 
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refund  were  illegal.— Wesson  v.  Town  of  Mt,  Vernon.  30  C.  C.  A.  301.  08  Fed. 

M  CD.  S.  C.  C.  A.,  Kan..  1802)  In  an  action  by  an  innocent  purchaser  against 
A  township  on  railway  aid  bonds,  whlcb  on  their  face  refer  to  the  act  authoriz- 
ing their  issoance  and  specifically  recite  the  taking  of  each  step  required  there- 
by, the  township  is  estopped  to  allege  Invalidity  of  the  bonds  on  any  ground 
except  that  they  were  issued  in  violation  of  some  constitutional  or  statutory 
requirement.— Washington  Tp.  v.  Ooler,  51  Fed.  362.  2  C.  C.  A.  272.  4  U.  S.  App. 

m  CD.  S,  C.  C.  A.,  Kan..  1803)  Under  Gen.  St  Kan.  pp.  535,  536.  §  120.  de- 
claring that  after  certain  steps  have  been  taken  a  new  county  "shall  be  deemed 
duly  organized,  provided  that  no  bond  shall  be  issued  *  *  *  within  one 
year  after  the  organization."  a  county,  after  taking  such  steps,  is  not  "duly  or- 
ganized'* for  the  purpose  of  issuing  bonds,  and  is  not  estopped  by  any  recitals 
in  its  bonds  to  show  that  they  were  issued  within  the  forbidden  time,  and  are 
therefore  invalid  in  the  hands  of  bona  fide  holders.— CJolfln  v.  Board,  6  C.  C.  A. 
288,  57  Fed.  137. 

Ul  (U.  S.  C.  C.  A.,  Kan..  1807)  When  county  bonds  issued  under  an  act  au- 
thorizing the  county  commissioners  "to  compromise  and  refund  its  matured 
and  maturing  indebtedness  of  every  description"  contain  a  recital  of  the  act, 
and  a  statement  that  all  its  provisions  have  been  strictly  complied  with,  and 
tliat  the  issue  does  not  exceed  the  amount  of  the  county's  outstanding  indebted- 
ness, the  county  is  estopped,  as  against  an  innocent  purchaser,  from  setting  up 
that  a  part  of  the  indebtedness  refunded  consisted  of  railroad  aid  bonds  which 
were  void.— Board  v.  Howard.  27  C.  C.  A.  531.  83  Fed.  206. 

[k]  (U.  S.  C.  C.  A.,  Ky.,  1806)  Where  bonds  were  issued  by  a  municipality 
DDder  a  special  and  limited  authority,  imposing  restrictions,  but  authorizing 
the  municipal  authorities  to  issue  the  bonds  when  the  restrictions  had  been 
complied  with,  and  it  can  fairly  be  gathered  from  the  act  that  such  officials 
-were  empowered  to  ascertain  and  determine  that  the  restrictions  had  been 
complied  with,  and  this  determination  is  embodied  in  the  recitals  of  the  bonds, 
a  purcliaser  without  notice  and  for  value  need  make  no  further  inquiry.— Mercer 
Co.  V.  Provident  Life  &  Trust  Co..  72  Fed.  623.  10  C.  C.  A.  44. 

ni  (XJ.  S.  C.  C.  A.,  Ky..  1806)  Where  an  act  authorizing  a  county  to  issue 
bonds  in  aid  of  a  railroad  provides  that  the  bonds  shall  be  deposited  in  escrow 
'With  a  trustee,  who  shall  deliver  them  to  the  company  on  the  construction  of 
the  road,  a  purchaser  is  not  absolved  from  the  necessity  of  inquiring  whether 
the  road  has  been  constructed  by  a  recital  in  the  bonds  that  they  were  issued 
pursuant  to  the  authority  conferred  upon  the  said  county  by  such  act— Mercer 
Oo.  Y.  Provident  Life  &  Trust  Co..  72  Fed.  623.  10  C.  C.  A.  44. 

[m]  (U.  S.  C.  C.  A..  Mich..  1804)  A  municipal  corporation  had  power  to  issue 
bonds  for  a  specific  purpose,  but  its  officials,  under  pretense  of  issuing  them  for 
soch  purpose,  really  issued  them  contrary  to  the  constitution  (Michigan),  for 
the  purpose  of  aiding  a  railroad.  Hdd,  that  the  corporation  was  estopped  by  the 
recitals  in  the  bonds  (that  they  were  issued  by  authority  of  the  laws  and  pub- 
lic acts  authorizing  them)  to  set  up  the  fraudulent  conduct  of  the  officials,  al- 
though one  of  the  public  acts  referred  to  contained  evidence  of  such,  fraudulent 
conduct.- Risley  v.  Village  of  Howell,  64  Fed.  453,  12  C.  C.  A.  218. 

[nl  (U.  S.  C.  C.  A.,  Mich.,  1000)  A  township  which  issued  negotiable  bonds 
containing  recitals  that  they  were  issued  in  conformity  with  an  act  of  the 
legislature  authorizing  their  issuance,  and  were  authorized  by  the  legal  vote 
of  the  qualified  electors  of  the  township  at  a  special  meeting  held  upon  a  cer- 
tain date,  and  which  received  and  retained  the  proceeds  of  such  bonds,  and 
for  a  time  paid  the  interest  thereon,  is  estopped  from  asserting  irregularities 
in  the  election  or  defects  in  the  preliminary  proceedings  to  defeat  such  bonds 
in  the  bands  of  a  bona  fide  purchaser.— Rondot  v.  Rogers  Tp.,  30  C.  0.  A.  462, 
99  Fed.  202. 

[oj  (U.  S.  C.  O.  A.,  Minn..  1898)  The  Issuance  of  bonds  containing  the  repre- 
nentation  that  they  are  "authorized  by"  a  certain  act  of  the  legislature  estops 
the  mnnldpality  from  tendering  proof,  as  against  a  bona  fide  purchaser,  that 
they  were  not  so  authorized,  and  that  certain  requisite  preliminary  steps  were 
not  in  f^ct  taken.— City  of  South  St  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  440. 
31  C.  C.  A.  586. 
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[p]  (U.  S.  C.  C.  A.,  Miss.,  1895)  Where  municipal  bonds  are  issued  with  recit- 
als showing  compliance  with  the  conditions  on  which  the  subscription  was 
made,  the  city  is  estopped,  as  against  bona  fide  purchasers,  from  asserting  that 
its  authorities  wrongfully  Issued  the  bonds.— City  of  CJolumbus  v.  Dennlson,  G9 
Fed.  58,  16  C.  C.  A.  125. 

[q]  (U.  S.  C.  C.  A.,  Neb.,  1899)  Th6  recitals  of  officers  who  are  invested  with 
authority  to  determine  when  conditions  precedent  to  the  issue  of  negotiable 
bonds  are  complied  with,  and  with  power  to  issue  them  on  the  fulfillment  of 
such  conditions,  that  they  have  been  issued  "in  pursuance  of,"  or  "in  conform- 
ity with,"  or  "by  virtue  of*  the  statute  which  authorizes  their  issue  under  the 
prescribed  conditions,  preclude  inquiry,  as  against  innocent  purchasers  for  value 
of  the  bonds  containing  such  recitals,  as  to  whether  or  not  the  precedent  condi- 
tions had  been  performed  when  they  were  Issued.— Grattan  Tp.  v.  Chilton,  38 
C.  C.  A.  84  97  Fed.  145. 

[r]  (U.  S.C.C.  A.,  S.  C,  1898)  Where  the  recitals  contained  in  bonds  issued 
by  a  township  in  payment  of  its  subscription  to  the  stock  of  a  railroad  company 
show  a  full  and  complete  compliance  with  the  law  in  pursuance  of  which  they 
were  Issued,  such  township  is  estopped,  as  against  a  bona  fide  holder,  from  set- 
ting up  a  defense  inconsistent  with  such  recitals.— Ninety-Six  Tp.  v.  Folsom, 
30  C.  C.  A.  657,  87  Fed.  304. 

[s]  (U.  S.  C.  C.  A.,  S.  D.,  1894)  A  board  of  education  issued  bonds  without 
complying  with  Const.  S.  D.  art  13,  §  5,  requiring  that,  before  incurring  such 
Indebtedness,  provision  should  be  made  for  an  annual  tax  to  pay  Interest  and 
principal,  but  the  bonds  recited  "that  all  conditions  and  things  required  to  be 
done  precedent  to  and  ip  the  Issuing  of  said  bonds  have  duly  happened  and  been 
performed  in  regular  and  due  form  as  required  by  law."  Held,  that  the  non- 
compliance with  such  requirement  was  not  available  to  the  board  as  a  defense 
against  bona  fide  purchasers  of  the  Iwnds.— National  Life  Ins.  Co.  of  Montpelier 
v.  Board  of  Education  of  aty  of  Huron,  62  Fed.  778,  10  C.  C.  A.  637. 

[t]  (U.  S.  C.  C,  Kan.,  1894)  A  recital  in  city  bonds  that  all  the  requirements 
of  the  statutes  have  been  strictly  complied  with  in  issuing  them  does  not  estop 
the  city  from  pleading  a  want  of  power  to  Issue  the  bonds.— Swan  v.  City  of 
Arkansas  City,  61  Fed.  478. 

[u]  (U.  S.  C.  C,  Kan.,  1897)  Refunding  bonds  Issued  in  compliance  with  the 
statute  authorizing  them,  and  which  recite  a  compliance  with  its  provisions,  are 
valid  in  the  hands  of  bona  fide  purchasers,  though  the  original  bonds  were  void 
and  the  funding  transaction  was  a  mere  subterfuge  to  avoid  that  objection,— 
Brown  v.  Ingalls  Tp.,  81  Fed.  485. 

[v]  (U.  S.  C.  C.  Kan.,  1897)  A  recital  in  county  bonds,  issued  by  officials 
entitled  by  law  to  issue  them  and  make  the  recitals,  that  the  bonds  were  Issued 
in  pursuance  of  and  in  accordance  with  a  vote  of  the  majority  of  electors, 
makes  such  bonds  valid  in  the  hands  of  innocent  purchasers,  though  they  were 
issued  for  a  straight  term  of  30  years,  while  the  vote  only  authorized  the  issu- 
ance of  bonds  due  in  30  years,  but  payable  in  10  years,  at  the  county's  option. 
—Heed  v.  Commissioners,  82  Fed.  716. 

[w]  (U.  S.  C.  C,  Mo..  1890)  A  county  railway  aid  bond,  reciting  that  it  was 
issued  "in  .pursuance  of  an  election  by  the  taxable  inhabitants  of  Camden 
Point,"  does  not  estop  the  county,  when  the  act  authorizing  the  election  in  a 
part  of  a  township  lying  between  deslgfiated  points,  Camden  Point  being  the 
voting  place  therein,  required  the  assent  of  the  majority  of  the  taxable  Inhabit- 
ants.—Deland  V.  Platte  Co.,  54  Fed.  823. 

[x]  (U.  S.  C.  C,  Ohio,  1899)  An  act  authorizing  the  trustees  of  a  township 
to  issue  bonds  for  the  purpose  of  refunding  its  outstanding  indebtedness,  which 
contains  no  reference  to  any  record  of  such  Indebtedness,  or  requirement  that 
such  a  record  shall  be  kept,  but  provides  that  the  bonds  shall  contain  a  re- 
cital that  they  are  issued  under  and  by  authority  of  such  act,  must  be  held 
to  confer  power  on  the  trustees,  who  are  the  officers  charged  with  the  duty  of 
Incurring  the  Indebtedness  of  the  township,  to  recite  in  the  bonds  that  the  valid 
indebtedness  of  the  township  is  such  as  to  authorize  their  issuance  under  the 
act,  in  order  to  refund  it;  and  such  recital  is  conclusive  on  the  township,  in 
favor  of  a  bona  fide  purchaser  of  the  bonds.— Brattleboro  Sav.  Bank  v.  Board 
of  Trustees  of  Hardy  Tp.,  98  Fed.  524. 
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W  (Ala.  Sup.  18d5)  The  legislature  authorized  a  city  to  issue  bonds  for 
waterworks  and  other  designated  improvements,  and  provided  that  the  bonds 
should  be  afforded  the  protection  of  commercial  paper.  The  bonds  recited  that 
they  were  issued  by  virtue  of  an  ordinance  pursuant  to  the  act  of  the  legisla- 
ture. The  ordinance  referred  to  provided  for  the  issuance  of  the  honda  for 
waterworks  and  electric  lights,  the  latter  improvement  not  being  authorized  by 
the  legislature.  Plaintiff  was  a  bona  fide  purchaser  of  said  bonds.  Held,  that 
the  bonds  being  regular  upon  their  face,  and  purporting  to  be  issued  in  accord- 
ance with  the  act  of  the  legislature,  the  city  is  estopped  to  set  up  the  defense 
of  ultra  vires,— Town  of  Brewton  v.  Spira,  17  South.  606,  106  Ala.  229. 

[t]  (Mich.  Sup.  1S90)  Where  village  bonds  are  issued  for  the  purchase  of  fire 
apparatus,  and  the  conditions  prescribed  by  statute  for  the  authorization  of 
such  bonds  have  not  been  complied  with,  the  recital  in  the  bonds,  over  the  sig- 
nature of  the  clerk  and  president  of  the  village,  that  they  were  "issued  in  con- 
formity with  the  general  laws  of  the  state,  *  *  *  and  authorized  by  the 
board  of  trustees,"  raises  no  conclusive  presumption  of  the  existence  of  prece- 
dent conditions,  and  affords  no  protection  to  the  holder  as  a  bona  fide  purchaser 
tor  value.— Spitzer  v.  Village  of  Blanchard,  46  N.  W.  400,  82  Mich.  234. 

[za]  (Minn.  Sup.  1890)  Under  Sp.  Laws  Minn.  1883,  c.  135,  $  1,  providing  that 
a  municipality  or  its  officers  may  issue  bonds  for  a  proper  purpose,  on  the 
presentation  of  a  petition  bearing  the  signatures  of  two-thirds  of  the  legal  voters 
of  said  municipality,  the  officers  of  the  municipality  are  invested  with  power  to 
decide  whether  that  condition  has  been  complied  with,  and  their  recital  and 
certificate  In  the  l>ond8,  issued  by  them  and  held  by  a  bona  fide  purchaser,  is 
conclusive  of  such  fact,  and  binding  upon  the  municipality.— Fulton  v.  Town  of 
Riverton,  44  N.  W.  257,  42  Minn.  395. 

Izbl  (Minn.  Sup.  1898)  A  village  issued  its  negotiable  bonds,  pursuant  to  a 
majority  vote  of  the  electors  of  the  village,  for  the  purchase  of  waterworks,  un- 
der the  provisions  of  Laws  1893,  c.  200.  The  bonds  recited  that  they  were 
issued  under  this  act,  and  that  all  legal  requirements  had  been  fully  complied 
with,  but,  in  fact,  the  statute  had  not  been  complied  with,  in  that  the  bonds 
were  not  advertised  for  sale  and  sold  at  not  less  than  par,  but  were  issued 
directly  to  the  waterworks  company  in  payment  of  the  waterworks.  Hdd, 
that  the  bonds  were  valid  in  the  hands  of  a  bona  fide  holder  for  value  without 
notice. — St  Paul  Gaslight  Co.  v.  Village  of  Sandstone,  75  N.  W.  1050,  73  Minn. 
225, 

[zc]  <N.  Y.  Sup.  1897)  That  town  bonds  recite  that  all  necessary  legal  steps 
have  l>een  taken  to  comply  with  the  statute  authorizing  their  issue  does  not 
estop  the  town  from  questioning  the  validity  of  the  l>onds  in  the  hands  of  a 
bona  fide  holder,  unless  it  is  estopped  by  express  legislative  enactment— Town 
of  Ontario  v.  Union  Bank  of  Rochester,  47  N.  Y.  Supp.  927,  21  Misc.  Rep.  770. 

[zd]  (N.  Y.  Sup.  1897)  Laws  1886,  c.  316,  S  2,  provided  that  refunding  bonds 
issued  under  its  provisions  should  recite  that  they  were  so  issued,  and  that 
such  recital  should  be  conclusive  of  the  validity  and  regularity  of  the  bond  issue. 
Act  April  15,  1887,  authorized  the  supervisor  of  the  town  of  Ontario  to  execute 
and  issue  new  l)onds  to  pay  up  and  retire  the  town's  bonded  indebtedness. 
Bonds  were  issued,  reciting  that  they  were  issued  under  the  acts  of  1886  and 
1887,  and  passed  to  bona  fide  holders.  Hdd  that  in  attacking  the  validity 
of  certain  bonds  of  the  new  series,  the  town  was  bound  to  show  that  they  did 
not  constitute  a  portion  of  the  issue  authorized  by  statute.— Town  of  Ontario 
V.  Union  Bank  of  Rochester,  47  N.  Y.  Supp.  927,  21  Misc.  Rep.  770. 

[ze]  (N.  D.  Sup.  1893)  Municipal  corporations  are  estopped,  as  against  bona 
fide  holders  of  municipal  bonds,  from  setting  up  as  a  defense  to  an  action 
thereon  that  all  the  preliminary  steps  necessary  to  authorize  the  issue  of  the 
bonds  were  not  taken,  when  the  officers  who  have  charge  of  the  issue  of  such 
bonds  are  especially  or  impliedly  authorized  to  determine  whether  all  the 
•conditions  precedent  to  the  issue  of  valid  bonds  have  been  complied  with,  and 
recite  in  the  bonds  so  issued  that  they  have  been  colnplled  with.— Coler  v. 
School  Tp.,  65  N.  W.  587,  3  N.  D.  249,  28  L.  R.  A.  649. 

[zf]  (N.  D.  Sap.  1893)  It  is  not  essential  that  the  officers  Issuing  the  bonds 
should  be  expressly  authorized  to  determine  such  questions,  but  It  Is  sufficient 
If  they  are  given  full  control  in  the  matter.— Coler  v.  School  Tp.,  55  N.  W.  587, 
3  N.  D.  249.  28  L.  R.  A.  649. 
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[zg]  (N.  D.  Sup.  1893)  It  Is  not  necessary  to  estop  the  corporation  that  this 
statement  should  set  forth  In  detail  that  all  the  preliminary  steps  have  been 
taken,  but  it  is  sufficient  that  it  declare  that  the  bonds  are  issued  in  pursuance 
of  a  certain  statute,  specifying  it—Cbler  v.  School  Tp.,  56  N.  W.  587,  3  N.  D. 
ai9,  28  L.  R.  A.  649. 

[zh]  (Or.  Sup.  1899)  A  recital  in  bonds  issued  by  a  town  for  a  public  improye- 
ment  within  the  power  of  the  town  to  make,  that  all  acts  required  as  a  con- 
dition precedent  to  their  Issuance  have  been  performed,  estops  the  town  from 
asserting,  as  against  a  bona  fide  purchaser,  that  the  improvement  was  not 
completed,  or  that  the  contractor  did  not  comply  with  his  contract— Town  of 
Klamath  Falls  v.  Sachs,  57  Pac.  329. 

[zi]  (S.  D.  Sup.  1895)  Where  a  majority  of  the  electors  of  a  school  district 
present  and  voting  at  a  special  meeting  held  by  said  district  for  the  purpose  of 
voting  bonds  with  which  to  build  and  furnish  a  schoolhouse  are  In  favor  of  the 
bonds,  which  are  afterwards  issued,  and  sold  for  full  value,  and  a  school  house 
is  erected  and  furnished  with  the  proceeds  thereof,  and  teachers  are  employed 
and  schools  are  maintained  therein,  and  the  first  installment  of  interest  on 
said  bonds  is  paid  at  maturity,  the  fact  that  said  school  board  submitted  the 
question  of  bonding  the  district  without  having  been  petitioned  in  writing  by 
a  majority  of  the  resident  electors,  and  without  giving  the  notice  required  by 
statute,  is  not  sufficient  to  invalidate,  in  the  hands  of  an  innocent  purchaser, 
bonds  on  the  face  of  which  the  officers  of  the  district  have  placed  a  recital  of 
authority  and  regularity,  which  imports  a  strict  compliance  with  all  the  statu- 
tory requirements  in  regard  to  conditions  precedent  to  the  issuance  thereof.— 
Coler  V.  School  Tp.,  63  N.  W.  158,  6  S.  D.  640. 

[zj]  (Tex.  Civ.  App.  1895)  Act  April  12,  1871,  $  5,  provided  that  the  court 
might  levy  a  tax  on  all  real  and  personal  property  in  the  county  to  pay  bonds 
issued  in  aid  of  a  railroad,  not  to  exceed  2  per  cent  on  the  "assessed  valuation" 
for  any  one  year,  and  section  6  provided  that  no  bonds  should  issue  till  the 
court  should  have  levied  an  annual  tax  sufficient  to  pay  the  annual  interest  and 
2  per  cent,  annually  on  the  principal.  Hdd  that  where  it  was  required  by  law 
that  copies  of  the  county  assessment  rolls  be  kept  in  the  offices  of  the  clerk  of 
the  district  court  and  state  comptroller,  where  they  were  accessible  to  intending 
purchasers  of  bonds,  the  county  was  not  in  an  action  by  an  innocent  holder  of 
bonds  to  recover  the  amount  thereof,  estopped  to  set  up  as  a  defense  that  the 
rate  of  taxation  fixed  for  the  payment  of  tne  bonds  was  lower  than  that  pre- 
scribed by  the  act  because  each  bond  recited  that  it  was  secured  by  a  decree 
of  the  county  court  and  the  general  laws  of  the  state,  requiring  and  levying 
an  annual  tax  on  all  the  real  and  personal  estate  in  the  county  to  raise  an 
annual  fund  sufficient  to  pay  the  interest  and  2  per  cent  of  the  principal.— Mor- 
riU  V.  Smith  Co.,  33  S.  W.  899. 

4.  Effect  of  Recitals  in  Municipal  Records, 

[a]  (U.  S,  C.  C.  A.,  Cal.,  1899)  Act  Cal.  March  1,  1893  (St  1893.  p.  59),  author- 
izes the  governing  bodies  of  cities  and  towns,  other  than  cities  of  the  first 
class,  having  outstanding  indebtedness  evidenced  by  bonds  and  warrants,  to 
submit  to  the  electors  the  question  of  refunding  such  indebtedness,  and  provides 
that  the  notice  of  the  election  shall  recite  the  indebtedness  proposed  to  be 
refunded.  Acting  under  such  statute,  the  mayor  and  council  of  a  city  submit- 
ted the  question  of  issuing  bonds  for  the  refunding  of  a  certain  indebtedness 
^ecifled  In  the  notice  of  election,  a  portion  of  which  the  city  had  no  power, 
under  the  statute,  to  refund,  and  on  a  favorable  vote  the  officers  Issued  a  series 
of  bonds,  which  they  sold  on  credit  and  which  were  resold  by  the  purchasers, 
who  became  Insolvent,  by  reason  of  which  the  city  received  nothing  from 
the  issue.  Held^  that  inasmuch  as  the  city  council  could  only  act,  in  calling 
the  election  and  prescribing  the  notice  therefor,  by  order,  resolution,  or  ordi- 
nance, which,  by  the  statutes  of  the  state,  are  required  to  be  made  matters 
of  public  record,  the  statute  charged  all  purchasers  of  bonds  Issued  thereunder 
with  notice  of  the  facts  shown  by  such  record  in  regard  to  the  character  of  the 
indebtedness  to  refund  which  they  were  issued;  and  that  the  officers  of  the 
city,  under  the  implied  authority  given  them  to  issue  the  bonds  on  a  favorable 
vote,  had  no  power  to  make  recitals  therein  which  would  relieve  the  purchasers 
from  the  eCTect  of  such  notice,  or  estop  the  city  from  proving  by  such  records 
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the  iOTalidity  of  the  bonds.— City  of  Saata  Cruz  v.  Waite,  39  C.  C.  A.  106. 
t»  Fed.  387. 

[b]  (U.  S.  C.  C  A.,  Tex.,  1894)  Where  the  record  of  the  proceedings  of  a 
mnniclpal  corporation  contains  an  order,  In  due  form,  for  the  Issue  of  bonds, 
porportins  to  have  been  made  before  their  issue,  though  appearing  to  have  been 
^tered  on  the  record  after  such  issue,  parol  evidence  cannot  be  received,  as 
against  a  bona  fide  holder  of  the  bonds,  to  show  that  the  order  was  not  made 
imtn  the  time  when  It  was  entered.— Mathls  v.  Runnels  Co.,  66  Fed.  494,  18 
CCA.  600. 

[c]  (XT.  S.  C.  C,  Colo.,  1890)  Objection  that  the  petition  to  fund  a  municipal 
debt  was  not  presented  by  50  taxpayers,  as  required  by  Gen.  St.  Colo.  §  3419 
et  seq..  Is  untenable  against  a  bona  fide  holder  of  bonds,  where  the  records 
state  that  the  required  number  of  qualified  citizens  had  petitioned,  and  the 
ordinance  ordering  the  election  recites  the  presentation  of  the  petition  by 
qualified  electors. — ^National  Bank  v.  Town  of  Grenada,  41  Fed.  87. 

[d]  (U.  S.  C.  C,  Tex.,  1894)  Purchasers  of  county  bonds  are  bound  to  take 
notice  of  the  connty  records,  when,  by  the  laws  relating  to  the  issuance  of 
such  bonds,  the  records  are  pointed  to  for  evidence  of  facts  authorizing  the 
issue.— Quaker  City  Nat.  Bank  v.  Nolan  Co.,  59  Fed.  660. 

[el  (Tex.  Civ.  App.  1894)  The  purchaser  is  not  bound  to  take  notice  of  the 
treasurer's  register  of  bonded  indebtedness.  In  the  absence  of  a  statute  declar- 
ing It  to  be  notice  of  what  it  contains.— Ball  v.  Presidio  Co.,  27  S.  W.  702. 

6.  Effect  of  Official  Certificates. 

W  (XJ.  S.  C.  C.  A.,  Colo.,  1897)  County  bonds  contained  recitals  that  all  re- 
quirements of  law  were  complied  with  In  their  issue,  and  that  they  did  not 
exceed  the  constitutional  limit  of  debt  A  certificate  of  the  amount  of  debt. 
made  and  recorded  under  the  statute,  with  special  reference  to  the  bonds, 
showed  no  excess.  Hdd,  that  a  bona  fide  purchaser,  if  not  entitled  to  rely 
absolutely  on  the  recitals,  need  not  go  beyond  the  certificate,  and  evidence  of 
other  statements  of  debt  and  of  the  time  of  contracting  debts,  was  inadmissible, 
MB  against  such  a  purchaser,  to  show  an  excess  beyond  the  constitutional  limit. 
— K  H.  Rollins  &  Sons  v.  Board  of  Com'rs  of  Gunnison  Co.,  26  C.  C.  A  91,  80 
Fed.  692. 

[b]  (U.  S.  C.  C.  A,  Kan.,  1898)  A  certificate  by  the  proper  officers,  on  the 
face  of  municipal  bonds,  that  the  preliminary  proceedings  necessary  to  their 
Issuance  have  been  performed,  estops  the  municipality  as  against  bona  fide 
purchasers.— Brown  v.  Ingalls  Tp.,  30  C,  C.  A.  27.  86  Fed.  261. 

[c]  (U.  S.  C.  C.  A.,  S.  D.,  1894)  That  municipal  bonds,  certified  on  their  face 
to  have  been  issued  for  a  lawful  purpose,  were  issued  with  intent  to  use  their 
proceeds  for  an  unlawful  purpose,  and  that  their  proceeds  were  appropriated  to 
such  unlawful  purpose,  is  no  defense  to  the  bonds  as  against  bona  fide  purchas- 
ers of  them.— National  Life  Ins.  Co.  of  Montpeller  v.  Board  of  Education  of 
City  of  Huron,  62  Fed.  778.  10  C.  C.  A.  637. 

[d]  (U.  a  C.  C.  A.,  a  D.,  1894)  Where  a  municipal  body  has  authority  to  issue 
bonds  dependent  only  on  the  adoption  of  certain  preliminary  proceedings,  and 
the  adoption  of  those  proceedings  is  certified  on*  the  face  of  the  bonds  by  the 
body  on  which  it  imposes  the  duty  to  ascertain,  determine,  and  certify  this  fact 
before  or  at  the  time  of  Issuing  the  bonds,  such  a  certificate  will  estop  the  mu- 
nicipality, as  against  a  bona  fide  purchaser  of  the  bonds,  from  proving  its 
falsity  In  order  to  defeat  them.— National  Life  Ins.  Co.  of  Montpeller  v.  Board 
of  Education  of  City  of  Huron,  62  Fed.  778,  10  C.  C.  A.  637. 

[e]  (IT.  8.  C.  C  A.,  S,  D.,  1898)  An  innocent  purchaser  of  municipal  bonds 
purporting  to  be  refunding  bonds  is  not  affected  by  a  certificate  of  the  city 
clerk  as  to  the  amount  of  the  assessed  valuation  In  the  year  when  tbe  bonds 
were  Issued,— City  of  Huron  v.  Second  Ward  Sav.  Bank,  30  C.  C.  A  38,  86  Fed. 
272. 

[fl  (U.  S.  C.  C,  Mo.,  1895)    A  city  may  deny  the  validity  of  its  bonds  because 

creating  an  indebtedness  in  excess  of  the  limit  fixed  by  Const  Mo.  art  10,  $ 

12,  notwithstanding  recitals  thereon  In  the  certificate  of  the  state  auditor,  who, 

bj  Her.  St  Mo.  1889,  fi  847,  must  register  them  before  they  shall  be  valid.  It 

tfeing  farther  provided  that  his  certificate  shall  be  only  prima  facie  evidence 

of  fBCta  therein  stated,— Prickett  v.  City  of  Marceline,  65  Fed.  469. 
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[g]  (U.  S.  C.  0.,  S.  D.,  1897)  A  muoiclpal  corporation,  for  the  purpose  of  sell- 
ing its  bonds,  fumisbed  to  an  Intending  purcbaser  a  certificate,  purporting  to 
show  the  assessed  valuation  of  its  property  and  the  amount  of  its  indebtedness, 
being  less  than  the  legal  limit.  The  bonds  were  taken  and  paid  for,  and  the 
municipality  paid  several  coupons.  Held  that,  as  against  a  bona  fide  purchaser, 
it  was  estopped  to  set  up  that,  at  the  time  of  the  Issue  of  the  bonds,  it  wsl» 
indebted  to  an  amount  exceeding  the  legal  limit— Second  Ward  Sav.  Bank  v. 
City  of  Huron,  80  Fed.  660. 

lb  J  (N.  D.  Sup.  18J)4)  Where  a  statute  provided  that  the  bonds  should  not  be 
issued  unless  the  title  to  the  school  site  was  in  the  school  board,  the  certificate 
of  the  county  clerlt  that  such  conditions  as  to  title  had  been  complied  with  was 
final  as  against  the  district  in  favor  of  a  bona  fide  purchaser.— Flagg  v.  School 
Dist,  58  N.  W.  499,  4  N.  D.  30.  25  L.  R.  A.  363. 

[i]  (N.  D.  Sup.  1894)  A  bona  fide  purchaser  of  school  bonds  may  rely  upon  a 
certificate  of  the  person  making  the  same  under  statutory  authority,  whether 
the  bond  is  negotiable  or  not.— Flagg  v.  School  Dist.,  58  N.  W.  499.  4  N.  D.  30, 
25  L.  R.  A.  363. 

[J]  (N.  D.  Sup.  1894)  A  purchaser  of  school  bonds  for  value  before  maturity, 
without  notice  that  any  conditions  of  the  statute  relating  to  the  issue  of  such 
bonds  had  not  been  complied  with,  could  rely  upon  a  certificate  of  the  county 
clerk,  issued  under  a  statute  that  the  bonds  were  properly  issued.— Flagg  v. 
School  Dist.,  58  N.  W.  499,  4  N.  D.  30.  25  L.  R.  A.  363. 

[k]  (Va.  Sup.  1893)  Where  the  legislature  gives  a  county  authority,  under  a 
popular  vote,  to  subscribe  for  stock  in  a  railroad  company,  and  issue  its  bonds  in 
payment  therefor,  which  the  county  does,  a  bona  fide  holder  of  one  of  such 
bonds  has  a  right  to  presume  that  all  the  steps  preliminary  to  Its  execution 
have  been  regularly  taken,  if  such  fact  be  certified  on  the  face  of  the  bonds  by 
the  proper  oflicers,  whose  duty  It  Is  to  ascertain  it;  and  therefore  a  county  i» 
estopped  from  denying  liability  on  such  a  bond  on  the  ground  that  the  election 
at  which  its  issuance  was  voted  on  was  not  legally  held  for  want  of  notice.— 
Board  v.  Randolph,  16  S.  E.  722. 

6.  Effect  of  Previous  Judicial  Decisions, 

[a]  (Wash.  Sup.  1895)  Where  the  supreme  court,  before  the  issuance  of  bond& 
by  a  city,  decides  in  proper  actions  that  it  may  lawfully  issue  such  bonds, 
persons  afterwards  purchasing  them  have  a  right  to  rely  on  the  law  as  declared 
by  such  court,  and  the  validity  of  the  bonds  cannot  afterwards  be  questioned.— 
Stallcup  V.  City  of  Tacoma,  42  Fac.  541,  13  Wash.  141. 

7.  Constructive  Notice  and  Facts  Putting  on  Inquiry. 

[a]  (U.  S.  Sup.,  IlL,  1887)  The  purchaser  of  municipal  bonds  is  not  put  upon 
inquiry  In  relation  to  pending  suits  because  a  provision  appears  upon  the  face 
of  them,  illegal  under  the  law  of  Illinois,  that  they  are  payable  at  a  place  other 
than  the  town  treasurer's  office;  such  provision  being  merely  void  itself,  and 
not  avoiding  the  bonds.- Town  of  Enfield  v.  Jordan,  7  Sup.  Ct.  358,  119  U.  S. 
680,  30  L.  Ed.  523. 

[b]  (U.  S.  C.  C.  A.,  Tex.,  1893)  One  who  buys  municipal  bonds  at  one  time  in 
such  number  as  to  exceed  in  amount  the  limit  of  the  issue  authorized  by  law 
(being  an  amount  capable  of  liquidation  in  a  certain  time,  at  a  given  rate  of 
taxation,  based  on  the  assessment  rolls)  is  chargeable  with  notice,  and  the 
municipality  is  not  estopped  to  plead  an  overissue.— Francis  v.  Howard  Co.. 
4  C.  C.  A.  460,  54  Fed.  487,  aflarming  (C.  C.  1892)  50  Fed.  44. 

[c]  (U.  S.  C.  C.  A.,  Tex.,  1894)  Purchasers  of  county  bonds  are  bound  to  take 
notice  of  the  county  records  when,  by  the  laws  relating  to  the  issuance  of  such 
bonds,  the  records  are  referred  to  for  evidence  of  facts  authorizing  the  issue. 
—Quaker  City  Nat  Bank  v.  Nolan  Co..  66  Fed.  883.  14  C.  C.  A.  157.  affirming  (C. 
C.)  59  Fed.  660. 

[d]  (U.  S.  C.  C.  A.,  Tex..  1899)  The  purchaser  of  municipal  bonds,  which  re- 
cite that  they  are  issued  under  a  statutory  provision,  cited,  and  an  ordinance 
passed  in  conformity  thereto,  a  copy  of  which  is  printed  on  the  back  of  the 
bonds,  if  such  statute  and  ordinance  are  sufficient  to  authorize  the  issuance 
of  the  bonds,  is  not  chargeable  with  notice  of  collateral  facts,  such  as  the  dis-^ 
position  made  of  the  bonds  by  the  city,  which  might  render  them  invalid  Ini 
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the  hands  of  one  having  actual  knowledge  of  such  facts.~City  of  Uvalde  v. 
Spier,  33  C.  C.  A.  501,  91  Fed.  694. 

le]  (U.  S.  C.  C,  Iowa.  1804)  A  purchaser  of  refunding  school  district  bonds 
l»  bound  to  take  notice  that  the  original  bonds  exceeded  the  constitutional  lim- 
itation as  shown  by  the  listed  value  of  the  property  of  the  district.— Shaw  v. 
School  Dist.,  62  Fed.  911. 

If}  (U.  S.  C.  C.  Iowa,  1899)  Where  an  issue  of  negotiable  bonds  by  a  county 
does  not  in  itself  exceed  the  limit  of  indebtedness  which  the  county  can  legally 
contract,  and  the  bonds  recite  that  they  are  issued  for  the  purpose  of  funding 
outstanding  Indebtedness  of  the  county,  and  also  recite  the  statutes  under 
which  they  are  issued,  and  which  authorize  their  issuance  for  such  purpose, 
there  is  nothing  on  the  face  of  such  bonds  to  charge  a  purchaser  with  notice 
that  their  issuance  will  Increase  the  indebtedness  of  the  county  beyond  the 
constitutional  limit,  and  one  purchasing  such  bonds  in  good  faith  from  the 
county,  for  full  value,  is  an  innocent  purchaser,  entitled  to  rely  on  the  recitals 
therein*  and  to  enforce  them  against  the  county,  at  least  to  the  amount  for 
which  the  county  could  legally  contract  indebtedness  at  the  time  of  their  issu- 
ance—Keene  Five-Cent  Sav.  Bank  v.  Lyon  Co.,  97  Fed.  159. 

Igl  (XJ.  S.  C.  C,  Mich.,  1893)  Each  bond  issued  by  a  municipality  was  styled 
on  ita  face  "Improvement  Bond,"  but  also  referred  by  date  to  an  invalid  ordi- 
nance as  one  source  of  authority  for  its  issuance.  Hdd,  that  this  reference 
was  notice  of  the  provisions  of  the  ordinance,  and  of  its  invalijlity,  and  the 
bonds  were  void,  even  in  the  hands  of  innocent  purchasers.— Risley  v.  ViUage 
of  HowelU  57  Fed.  544. 

Ih]  (XJ.  S.  C.  C,  N.  y.,  1887)  Every  person  dealing  with  a  municipal  corpora- 
tion must,  at  his  i>eril,  take  notice  of  the  existence  and  terms  of  the  law  by 
whldi  the  power  to  issue  bonds  is  conferred.— National  Bank  of  the  Republic  v. 
City  of  St  Joseph,  31  Fed.  216. 

[il  (U.  S.  C.  C,  N.  Y.,  1898)  The  New  York  statute  of  1892,  as  amended  in 
1893,  provides  for  the  issuance  by  municipalities  of  either  coupon  or  registered 
bonds,  giving  the  forms  and  requisites  of  each;  among  other  things  specifying 
that  in  the  case  of  registered  bonds  having  no  coupons  "the  bond  shall  also  be 
made  payable  to  the  person  to  whom  it  is  issued,  instead  of  to  bearer."  Laws 
1883,  c  171,  $  8.  It  contains  no  provision  that  such  bonds  may  not  be  payable 
to  the  order  of  the  person  to  whom  they  are  issued,  but  provides  that  "the 
bonds,  as  they  may  be  sold  by  the  payees,  may  on  the  date  thereof  be  regis- 
tered in  the  name  of  the  new  purchasers."  Id.  Held,  that  bonds  issued  there- 
nnder,  being  negotiable  when  issued  in  strict  conformity  to  the  statute,  the  fact 
that  bonds  are  issued  thereunder  by  a  town  with  the  place  for  the  name  of  the 
payee  left  blank,  where  in  all  other  respects  they  comply  with  the  requirements 
of  the  law,  and  contain  a  certificate  of  their  registry,  does  not  charge  a  subse- 
quent purchaser  with  notice  of  defenses  existing  against  them  in  the  hands  of 
tbe  person  to  whom  they  were  issued.  Such  an  omission  is  merely  an  irregu- 
larity, which  would  at  most  only  put  the  purchaser  on  Inquiry  as  to  whether 
they  had  in  fact  been  issued  to  the  person  through  whom  he  acquired  them.— 
D'Esterre  v.  City  of  Brooklyn,  90  Fed.  586. 

[Jl  (Iowa  Sup.  1892)  Bonds  fraudulently  issued  by  the  oflBcers  of  a  school 
district  in  satisfaction  of  a  judgment  already  paid  create  a  new  liability  agalni^t 
the  district,  since  Acts  17th  Gen.  Assem.  c.  132,  which  authorize  the  issue  of 
bonds  in  such  cases,  applies  only  to  "unsaMsfled"  judgments;  and  where  such 
fraudulent  bonds  cause  the  total  Indebtedness  of  the  district  to  exceed  the 
limit  fixed  by  Const,  art.  11.  8  3,  a  purchaser  for  value  before  maturity  is  charge- 
able with  notice  of  that  fact,  and  cannot  recover  on  the  bonds.— First  Nat. 
Bank  v.  District  Tp.  of  Doon,  53  N.  W.  301,  86  Iowa,  330. 

fk]  (Mass.  Sup.  1889)  While  purcha.^ers  were  bound  to  examine  the  city  rec- 
ords to  se«  if  the  treasurer  had  authority  to  issue  the  bonds,  they  were  not  re- 
quired to  look  further  for  the  unusual  private  agreement  of  the  treasurer  with 
the  bankers.— Suffolk  Sav.  Bank  v.  City  of  Boston,  21  N.  E.  665,  149  Mass.  364, 
4  L.  R.  A.  516. 

fU  (Mass.  Sup.  1889)  Nor  was  the  fact  that  the  agreement  was  recorded  with, 
the  committee  of  finance  constructive  notice  to  such  purchasers.—Suffolk  Sav^ 
Bank  r.  City  of  Boston,  21  N.  E.  665.  149  Mass.  364,  4  L.  R.  A.  516. 
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[m]  (N.  0.  Sup.  1896)  A  porchaser  of  municipal  bonds  Is  chargeable  with  no- 
tice of  any  want  of  power  on  the  part  of  the  municipality  to  issue  them.— Union 
Bank  of  Richmond  v.  Gommissioners  of  Town  of  Oxford,  25  S.  B.  966,  U9 
N.  C.  214,  84  L.  R,  A.  487. 

[n]  (N.  D.  Sup.  1893)  Purchasers  of  municipal  bonds  are  charged  with  knowl- 
edge of  all  the  requirements  of  the  statute  under  which  they  were  issued.— 
People's  Bank  v.  School  Dlst.  No.  52,  57  N.  W.  787,  3  N.  D.  496,  28  L.  R.  A. 
642. 

[0]  (Or.  Sup.  1899)  The  purchaser  of  a  municipal  bond  reciting  that  it  was 
issued  pursuant  to  a  certain  ordinance  of  the  municipality,  giving  its  date 
and  full  title,  is  put  on  inquiry  as  to  the  proyisions  of  the  ordinance  and  its 
validity,  though  the  l>ond  also  recited  that  it  was  issued  pursuant  to  the  town 
charter,  since  the  latter  recital,  being  as  to  a  matter  of  law,  does  not  estop  the 
municipality  from  showing  the  invalidity  of  the  bonds.— Town  of  Klamath  Falls 
V.  Sachs,  57  Pac.  329. 

[p]  (Pa.  Sup.  1886)  Even  if  bonds  in  excess  of  2  per  cent  of  the  assessed 
value  of  the  taxable  property  were  valid  in  the  hands  of  bona  fide  holders,  un- 
der a  law  passed  requiring  municipal  officers  to  publish  under  oath  a  yearly 
statement  of  indebtedness,  together  with  a  statement  of  the  amount  of  the  last 
preceding  assessment,  a  publication  which  shows  on  its  face  that  an  indebted- 
ness created  is  in  excess  of  the  constitutional  limit,  vrill  impart  such  construc- 
tive notice  to  the  holders  of  bonds  issued  thereafter  to  cover  such  indebtedness 
as  to  deprive  them  of  the  benefit  of  the  protection  accorded  bona  fide  holders 
for  value  without  notice,  and  render  the  bonds  invalid  In  their  hands.— Borough 
.of  Millerstown  v.  Fre(ierick,  7  Atl.  156,  114  Pa.  St  435. 

[q]  (Tex.  Sup.  1887)  Ordinance  No.  45  of  the  city  council  of  Paris  authorized 
the  issue  of  certain  bonds  and  coupons  in  payment  of  a  balance  due  on  the 
purchase  of  a  steam  fire  engine,  provided  that  payment  of  principal  and  inter- 
est on  said  bonds  should  be  made  by  an  annual  tax,  and  that  no  part  of  the 
current  expense  fund  should  be  used  for  such  payment;  and  an  acceptance  of 
the  bonds  by  the  company,  to  whom  they  were  issued,  was  to  be  construed  as 
a  consent  to  these  provisions.  In  an  action  against  the  city  to  enforce  payment 
of  certain  of  said  coupons,  brought  by  an  assignee  of  the  company,  held  that, 
as  the  bonds  state  upon  their  face  that  they  were  issued  under  said  ordinance, 
holders  are  bound  by  the  provisions  thereof  .—Gould  v.  City  of  Paris,  4  S.  W. 
650,  68  Tex.  511. 

[r]  (Tex.  Sup.  1895)  The  burden  of  proof  is  on  the  purchaser  of  county 
bonds,  who  had  notice  of  facts  sufficient  to  put  him  on  inquiry  as  to  their 
validity,  to  show  that  he  exercised  reasonable  diligence  in  making  inquiry.— 
BaU  v.  Presidio  Co.,  29  S.  W.  1042,  88  Tex.  60. 

[s]  (Tex.  Sup.  1895)  A  purchaser  of  county  bonds  must  take  notice  of  the  act 
of  the  legislature  authorizing  their  issue,  and  the  order  of  the  commissioners* 
court  directing  it.— Ball  v.  Presidio  Co.,  29  S.  W.  1042,  88  Tex.  60. 

[t]  (Tex.  Sup.  1895)  Where  an  order  of  the  commissioners*  court  directed  the 
issue  of  86  county  bonds,  to  be  dated  within  11  days  of  the  date  of  the  order, 
and  to  be  delivered  when  certain  contract  work  which  the  contract  required 
to  be  completed  within  a  year  was  half  done,  the  fact  that  bonds  legal  on  their 
face,  and  purporting  to  be  issued  by  authority  of  such  order,  bear  date  10 
months  after  the  date  of  the  order,  and  are  numbered  from  90  to  96,  puts  a  pur- 
chaser of  such  bonds  on  inquiry  as  to  whether  the  bonds  were  issued  in  excess 
of  the  order.— BaU  v.  Presidio  Co.,  29  S.  W.  1042,  88  Tex.  60. 

[u]  (Tex.  Civ.  App.  1894)  The  fact  that  the  bonds  purchased  were  numbered 
from  90  to  96.  inclusive,  was  not  notice  to  the  purchaser  that  they  were  issued 
in  excess  of  the  86  bonds  authorized,  in  the  absence  of  a  requirement  in  the 
order  that  the  bonds  should  be  numbered  from  1  to  86,  inclusive.— Ball  v. 
Presidio  Co.,  27  S.  W.  702. 

S,  Registration, 

[a]  (U.  S.  Sup.,  111.,  1893)  When  the  law  of  a  state  provides  for  the  registry 
of  municipal  bonds  and  a  certificate  thereof,  such  certificate  should  be  held  as 
sufficient  evidence  to  a  purchaser  of  the  existence  of  those  facts  upon  which 
alone  such  bonds  can  be  registered.— City  of  Cairo  v.  Zane,  13  Sup.  Ot  803, 
149  U.  S.  122,  37  L.  Ed.  673. 
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lb]  (U.  S,  C.  O^  N.  Y.,  1898)  The  New  York  statute  of  1892,  as  amended  in 
1893,  provides  for  tlie  Issuance  by  municipalities  of  either  coupon  or  registered 
bonds,  siving  tlie  forms  and  requisites  of  each;  among  other  things  specifying 
tluLt  in  the  case  of  registered  bonds  having  no  coupons  **the  bond  shall  also 
be  made  payable  to  the  person  to  whom  it  is  issued,  instead  of  to  bearer." 
Laws  1S93,  c  171,  8  8.  It  contains  no  provision  that  such  bonds  may  not  be 
made  payable  to  the  order  of  the  i)erson  to  whom  they  are  issued,  but  pro- 
Tkles  that  •*the  bonds,  as  they  may  be  sold  by  the  payees,  may,  on  the  dates 
thereof,  be  registered  In  the  name  of  the  new  purchasers."  Id.  Hdd,  that  it 
was  not  intended  that  registered  bonds  should  not  be  negotiable,  and  that  upon 
their  subsequent  transfer,  which  was  evidently  contemplated  by  the  law,  they 
ftlKHild  remain  subject,  in  the  hands  of  a  bona  flde  purchaser,  to  equities  exist- 
ing against  the  orijrlnal  payees.—D'Esterre  v.  City  of  Brooklyn,  90  Fed.  586. 

(cl  (Neb.  Sup.  1895)     Under  Comp.  St.  1893,  c.  9,  §  37,  providing  that,  when 
municipal  bonds  shall  be  presented  to  the  auditor  for  registration,  the  auditor 
sbaU  detach  as  many  interest-bearing  cottons  as  shall  mature  before  the  first 
taxes  levied   to  meet  the  same,  where  municipal  bonds  dated  November  1, 
1889,  with  interest  payable  semiannually,  evidenced  by  coupons  maturing  May 
1,  1890,  and  every  six  months  thereafter,  were  deposited  with  the  auditor  on 
"December  21,  1889,  for  registration,  and  the  auditor  was  prevented  by  injunc- 
tion from  re^stering  the  bonds  till  January  1,  1891,  the  coupons  maturing  prior 
to  October  1,  1890,  being  properly  detachable,  were  void,  though  in  the  hands 
of  tsubsequent  Innocent  purchasers.— Brink  worth  v.  Grable,  63  N.  W.  952,  45 
Neb.  647. 

9,  Purchasers  from  Bona  Fide  Holders. 

la]  (U.  S.  Sup.,  Colo..  1899)  A  purchaser  of  negotiable  county  bonds  from 
a  liona  fide  holder  takes  all  the  rights  and  title  of  such  holder,  without  regard 
to  any  knowledge  which  the  purchaser  may  himself  have  affecting  the  validity 
of  the  bonds.— Board  of  Com'rs  of  Gunnison  Co.  v.  E.  H.  Rollins  &  Sons,  19 
Sup.  Ct  390,  173  U.  S.  255,  43  L.  Ed.  689. 

[bl  (U.  S.  C.  C.  A„  Colo.,  1897)  Where  bona  flde  holders  for  value  of  county 
bonds  transfer  the  coupons  attached  thereto  by  delivery  and  written  assign- 
ment, the  transferees  are  entitled  to  maintain  action  on  the  coupons,  whether 
they  have  given  any  consideration  for  them  or  not— Dudley  v.  Board,  26  C.  C. 

A.  82.  80  Fed   672 

Ic]  (U.  S.  C.  C.  A.,  Kan.,  1897)  Kiowa  county,  Kan.,  had  authority  in  1887 
to  issue  certain  bonds,  to  the  amount  of  $126,008,  and  no  more.  It  issued  two 
distinct  series  to  two  separate  railroad  companies,— each  series  for  less  than 
that  amount,  but  together  exceeding  it.  The  total  issue  of  each  series,  re- 
spectively, was  recited  in  the  bonds  belonging  thereto  (but  not  in  the  coupons), 
and  they  contained  broad  recitals  as  to  due  compliance  with  legal  requirements. 
Plaintiff  tK)ught  coupons  of  one  series  from  A.,  and  of  the  other  series  from  B., 
neither  of  whom  had  owned  bonds  of  both  series.    Hdd,  that  neither  A.  nor 

B.  was  charged  with  notice  of  the  excess,  and  that  plaintiff  had  acquired  all 
their  respective  rights.— Rathbone  v.  Board.  83  Fed.  125,  27  C.  C.  A.  477. 

[d]  (V,  S.  C.  C.  A.,  Mich.,  1900)  The  assignee  of  a  bona  flde  purchaser  of 
negotiable  bonds  before  maturity  takes  the  same  rights  his  assignor  had.  wheth- 
er the  assignment  was  made  before  or  after  maturity,  and  it  is  immaterial 
whether  he  paid  a  consideration  therefor.— Rondot  v.  Rogers  Tp.,  39  C.  C.  A. 
462,  99  Fed.  202. 

[el  (Mass.  Sup.  1889)  One  who  buys  the  bonds  from  a  purchaser  without 
notice  takes  the  unimpeachable  title  of  his  vendor,  though  he  knows  of  the 
contract  by  the  treasurer  with  the  banks,  and  can  enforce  the  bonds  according 
to  their  tenor.— Suffolk  Sav.  Bank  v.  City  of  Boston,  21  N.  B.  665,  149  Mass.  364, 
4  L.  R.  A.  516. 

iO.  Stolen  Bonds. 

[a]  (Ky.  App.  1885)  Where  municipal  bonds  payable  to  bearer  are  stolen 
from  the  owner,  who  notifies  the  city  of  such  loss,  the  latter  is  liable,  if  it 
piys  the  coupons  attached  to  the  bonds,  after  maturity,  even  though  in  the 
bands  of  a  bona  fide  purchaser.— Balnbridge  v.  City  of  Louisville,  83  Ky.  285. 

(bj  (N.  J.  Err.  &  App.  1886)  As  between  the  holder  of  municipal  bonds  who 
hti  taken  them  before  maturity  for  value,  and  the  real  owner,  from  whom  they 
41  C.C.A.— 2 
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were  obtained  by  fraud  or  felony,  the  title  of  the  former  will  prevail,  nnles* 
he  took  the  title  mala  fide.— Fifth  Ward  Sav.  Bank  v.  First  Nat.  Bank.  7  Atl. 
318,  48  N.  J.  Law,  513. 

[c]  (N.  Y.  Sup.  1893)  A  village  is  not  liable  on  bonds  stolen  and  put  on  the 
market  before  they  were  issued  by  the  village  officers,  even  in  the  hands  of  a 
bona  fide  purchaser  for  value.— Oer mania  Sav,  Bank  v.  Village  of  Suspension 
Bridge,  26  N.  Y.  Supp.  ©8,  73  Hun.  590. 

11.  Defenses  as  against  Bona  Fide  Holders. 

[a]  (U.  S.  Sup.,  Ky.,  1898)  Negotiable  bonds  issued  by  a  county  and  place<r 
in  escrow  were  authorized  to  be  delivered  in  payment  for  stock  of  a  railroad 
company  when  its  road  had  been  **so  completed  through  such  county  that  a 
train  of  cars  shall  have  passed  over  the  same.**  The  road  was  built  into  the 
county,  and  within  two  miles  of  the  opposite  side,  and  cars  were  run  thereon. 
There  being  a  question  as  to  whether  the  condition  precedent  to  delivery  of  the 
bonds  had  been  complied  with,  the  company  secured  right  of  way,  and  prepared 
to  extend  the  road  beyond  the  county  line,  but  desisted  when,  after  public  dis- 
cussion of  the  question,  it  was  determined  by  the  trustee  holding  the  bonds 
that  The  condition  had  been  fulfilled,  and  he  delivered  the  bonds.  Both  parties 
acted  in  entire  good  faith.  The  county  received,  retained,  and  voted  the  stock, 
and  paid  the  interest  on  the  bonds  for  3^  years.  Held,  that  the  county  could 
not  defend  against  the  bonds  in  the  hands  of  a  bona  fide  holder  on  the  ground 
that,  to  render  them  valid  obligations,  the  railroad  must  have  been  constructed 
entirely  through  the  county  from  one  side  to  the  other.— Provident  Life  & 
Trust  Co.  of  Philadelphia  v.  Mercer  Co.,  18  Sup.  Ct.  788,  170  U.  S.  593,  42  L. 
Ed.  1156,  revershig  (C.  C.  A.  1896)  19  0.  C.  A.  44,  72  Fed.  623. 

[b]  (U.  S.  Sup.,  Tex..  1892)  Negotiable  municipal  bonds,  issued  without  legis- 
lative or  constitutional  authority,  are  void  even  in  the  hands  of  innocent  pur- 
chasers.—City  of  Brenham  v.  German-American  Bank,  12  Sup.  Ct  559,  144  U.  S. 
173,  36  L.  Ed.  390;  Id.,  12  Sup.  Ct.  975,  144  U.  S.  549,  36  L.  Ed.  390,  reversing^ 
(C.  C.  1888)  35  Fed.  185. 

[c]  (U.  S.  C.  C.  A.,  N.  Y.,  1899)  The  fact  that  the  municipal  authorities  gave 
a  credit  to  the  purchaser  of  the  bonds  of  a  town,  instead  of  selling  them  for 
cash,  as  required  by  the  statute,  is  not  a  defense  to  an  action  on  such  bonds  by 
a  subsequent  bona  fide  purchaser.— Town  of  Greenburg  v.  International  Trust 
Co..  94  Fed.  755,  36  C.  C.  A.  471. 

[d]  (Ind.  Sup.  1896)  Under  Act  March  3,  1877.  authorizing  the  funding  of 
city  indebtedness,  and  providing  that,  after  ^'funding  bonds  shall  have  been 
issued,  no  action  or  proceeding  shall  be  instituted  nor  any  defense  to  any  action 
interposed  by  said  city,  or  by  any  person,  the  object  of  which  shall  be  to  im- 
pair the  validity  or  security  or  depress  the  value  of  said  bonds,"  funding  bonds^ 
which  have  passed  into  the  hands  of  bona  fide  holders  are  not  subject  to  de- 
fense by  the  city,  and  therefore  are  subject  to  be  refunded,  irrespective  of  the 
validity  of  the  original  indebtedness.— Myers  v.  City  of  Jeffersonville,  44  N.  E. 
452.  145  Ind.  431. 

[e]  (Kan.  App.  1898)  Refunding  bonds  issued  by  the  mayor  and  derk  under 
authority  of  a  resolution  of  the  city  council  are  invalid  in  the  hands  of  an 
innocent  purchaser,  when  such  bonds  were  not  issued  to  fund  a  lawful  debt 
against  the  city.— Edmlnson  v.  City  of  Abilene,  54  Pac.  568.  7  Kan.  App.  305. 

[fj  (N.  Y.  Sup.  1897)  To  induce  the  surrender  of  town  bonds  at  about  50  centa 
on  the  dollar,  the  supervisor  of  the  town  employed  an  attorney  who  had  repre- 
sented many  of  the  bondholders,  and  agreed  to  Issue  new  bonds  to  him  at  the 
rate  of  80  cents  for  each  dollar  of  old  bonds.  The  bonds  were  issued  at  about 
50  cents  on  the  dollar,  however;  and.  to  pay  the  attorney  for  his  services,  the 
supervisor  Issued  to  him  certain  duplicates,  the  total  issue  being  within  the 
amount  authorized  by  the  statute.  Held,  that  the  duplicates  were  valid  In  the 
hands  of  bona  fide  holders,  since  It  could  not  be  held,  as  a  matter  of  law,  that 
the  employment  of  the  attorney  was  unnecessary,  or  that  the  supervisor  acted 
in  bad  faith.— Town  of  Ontario  v.  Union  Bank  of  Rochester,  47  N,  Y.  Supp. 
927,  21  Misc.  Rep.  770. 

[g]  (N.  D.  Sup.  1894)  Where  the  statute  provides  that  a  committee  should 
audit  the  claims  against  the  district,  and  determine  the  amount  of  indebtedness 
to  be  funded,  the  auditing  by  the  committee  of  the  claims,  and  the  vote  of  the 
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district  to  issue  bonds  to  pay  such  claims,  preclude  an  Inquiry  as  to  the  valid- 
ity of  such  claims  as  a  consideration  for  the  bonds,  as  against  a  bona  fide  pur- 
chaser, and  the  district  cannot  show,  to  prove  a  vrant  of  consideration  betweea 
the  original  parties,  that  the  bonds  were  in  fact  paid  for  by  the  one  to  whom 
they  were  orl^rinally  issued,  by  the  surrender  of  void  claims  held  by  him  against 
the  district.— Flagg  v.  School  Dist.  58  N.  W.  499,  4  N.  D.  30,  25  L.  R.  A.  363. 
[h]  (Tex.  Civ.  App.  1898)    A  county  is  estopped  to  assert  the  invalidity  of 
bonds  issued  for  the  erection  of  its  court  house,  in  the  hands  of  bona  fide 
holders,  because  of  the  removal  of  the  county  seat  in  violation  of  a  legislative 
act,  where  the  courts  have  been  held  at  the  new  county  seat  and  all  the  business 
In  the  county  has  been  transacted  there  for  more  than  12  years,  and  the 
legislature   has  recognized  it,  though  indirectly,  as  the  legal  county  seat— 
Presidio  Co.  v.  City  Nat.  Bank,  44  S.  W.  1009,  20  Tex.  Civ.  App.  511. 

12. Invalidity  of  Statutes. 

[a]  (U.  S.  C.  C.  Ohio,  1899)  An  act  of  the  Ohio  legislature,  passed  in  1893, 
authorizing  a  township  to  issue  bonds  for  the  purpose  of  refunding  its  then 
existing  indebtedness,  was  not  a  law  of  a  general  nature,  within  the  meaning 
of  the  state  constitution  (article  2,  §  26),  providing  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation  throughout  the  state,  under  the  con- 
struction previously  given  such  provision  by  the  supreme  court  of  the  state; 
and  it  cannot  be  held  invalid,  as  in  violation  of  such  constitutional  provision, 
as  against  a  bona  fide  purchaser  of  bonds  issued  by  the  township  thereunder. — 
Brattleboro  Sav.  Bank  v.  Board  of  Trustees  of  Hardy  Tp.,  98  Fed.  524. 

[b]  (K.  C.  Sup.  1887)  Municipal  bonds  issued  under  an  act  unconstitutional, 
as  not  requiring  the  assent  of  the  majority  of  qualified  voters  to  their  issuance, 
are  not  valid  in  the  hands  of  purchasera—Duke  v.  Brown,  1  S.  E.  873,  96  N.  C. 
127. 

13.  Form  and  Contents  of  Bonds. 

[a]  (U.  S.  Sup.,  Tex.,  1892)  A  charter  provision,  requiring  all  municipal  bonds 
to  specify  the  purpose  for  which  they  are  issued,  is  not  complied  with  so  as  to 
cut  off  equitable  defenses,  as  against  an  innocent  holder,  by  a  negotial)Ie  bond 
which  merely  gives  the  date  of  the  ordinance  authorizing  its  issuance,  without 
stating  the  contents  or  title  thereof.— Barnett  v.  City  of  Denison,  12  Sup.  Ct. 
819,  145  U.  S.  135,  36  L.  Bd.  652. 

[b]  (Kan.  App.  1898)  Where  school-district  bonds  purport  to  have  been 
signed  on  the  first  day  of  a  certain  month,  and  to  have  been  registered  by  the 
county  clerk  on  the  30th  day  of  the  same  month,  such  bonds  are  not  invalid 
in  the  hands  of  an  innocent  purchaser  by  reason  of  their  failing  to  specify  the 
date  when  issued.— School  Dist  v.  Gushing,  54  Pac.  924. 

14. Regular  it  ff  of  Proceedings. 

[a]  (U.  8.  Sup.,  111.,  1896)  When  the  people  of  a  county,  at  an  election  held 
under  a  refunding  act,  voted  to  issue  new  bonds  to  exchange  for  old  ones,  issued 
by  the  county  in  aid  of  a  railroad  company,  the  counly  was  thereafter  estopped 
to  assert  as  against  innocent  holders  of  the  new  bonds  that  the  old  ones  were 
invalid  because  some  of  the  conditions  imposed  by  the  county  on  the  grant  of 
aid  to  the  railroad  company  were  not  complied  with.— Graves  v.  Saline  Co., 
16  Sup.  Ct.  526,  161  U.  S.  359,  40  L.  Ed.  732. 

[bj  (U.  S.  C.  C.  A..  C:al..  1897)  Bonds  which  upon  their  face  purport  to  have 
been  issued  in  conformity  with  an  act  specified,  but  which  In  fact  were  not  is- 
sued nntil  after  the  repeal  of  said  act,  being  antedated,  so  as  to  appear  to  have 
been  issued  prior  to  such  repeal,  and  which  were  signed  by  persons  as  presi- 
dent and  clerk  who  were  not  such  officials  at  the  date  on  which  the  bonds  pur- 
port to  have  been  issued,  are  void  in  the  hands  of  bona  fide  holders.— Lehman 
V.  City  of  San  Diego,  S^  Fed.  069,  27  C.  C.  A.  cm. 

Ic]  (U.  S.  C.  C.  A..  CaL,  1897)  A  municipality  having  decided  to  Issue  its 
hou'lfl,  an  ordinance  was  passed  prescribing  that  the  board  of  trustees  should,, 
by  reaolution*  fix  the  amount  of  the  bonds,  and  direct  to  whom  and  how  they 
Aould  be  delivered.  Doubts  having  arisen  as  to  the  validity  of  tliis  ordinance, 
the  legislature  passed  an  act  legalizing,  ratifying,  and  confirming  it.  ■  Held,  that 
raUd  bonds  could  only  be  issued  by  a  compliance  with  the  legalized  ordinance, 
ind  that  bonds  issued  without  the  passage  of  such  resolutions  by  the  board 
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of  trustees  were  void,  even  in  the  bands  ot  innocent  purchasers. — Lehman  v. 
City  of  San  Diego,  83  Fed.  669,  27  C.  C.  A.  668,  affirming  (0.  C.  1895)  73  Fed. 
106. 

[d]  (U.  S.  C.  C,  Neb.,  1897)  The  question  whether  the  petitioners  for  an  issue 
of  township  bonds  were  freeholders  of  the  township,  as  required  by  the  stat- 
ute, is  one  which  cannot  be  questioned  by  the  township,  as  against  Innocent 
holders  of  the  l)onds,  after  the  same  has  been  determined  by  the  county  board, 
the  bonds  issued,  and  the  avails  thereof  received.— Chilton  v.  Town  of  Grat- 
ton,  82  Fed.  873. 

[e]  (U.  S.  C.  C,  Ohio,  1895)  The  fact  that  a  municipal  corporation,  though 
properly  a  city,  issued  bonds  under  the  name  of  a  village,  did  not  render  the 
bonds  invalid  as  against  a  bona  fide  purchaser,  where  the  corporation  was  pre- 
viously recognized  by  the  legislature  as  a  village  and  ^cted  as  such.— Cornell 
University  v.  Village  of  Maumee,  68  Fed.  418. 

[f]  (Cal.  Sup.  1894)  Municipal  bonds,  in  the  hands  of  a  bona  flde  purchaser, 
are  not  affected  by  mere  irregularities  in  the  proceedings  pursuant  to  which 
they  were  issued,— E.  M.  Derby  &  Co.  v.  City  of  Modesto,  38  Pac.  900,  104  Cal. 
515. 

[g]  (Kan.  Sup.  1889)  A  township  Issued  bonds  in  aid  of  the  construction  of 
a  railroad,  and  afterwards  a  compromise  with  the  bondholders  was  effected, 
and  in  exchange  therefor  funding  bonds  were  issued.  The  original  bonds  were 
taken  up  and  canceled,  and  afterwards  the  township  levied  and  collected  taxes 
In  payment  of  said  funded  indebtedness,  and  more  than  one-third  of  It  was  thus 
paid.  Eeld  that,  as  against  innocent  and  bona  fide  holders,  the  township  was 
estopped  to  allege  any  irregularities  in  the  proceedings  leading  up  to  and  in  the 
Issuing  of  such  funding  bonds,  and  such  estoppel  was  equally  effective  against 
the  individual  taxpayer  of  the  township.- Brown  v.  Mllllken,  23  Pac.  167,  42 
Kan.  769. 

[hj  (Kan.  App.  1898)  The  payment  of  negotiable  county  bonds  in  the  hands 
of  an  Innocent  purchaser  for  value  cannot  be  avoided  on  the  ground  that  the 
elections  authorizing  their  issue  were  irregularly  called  and  held,  although  the 
Irregularities  were  such  that,  had  the  question  been  raised  in  the  proper  man- 
ner, and  at  the  proper  time,  such  bonds  would  have  been  held  Invalid.- School 
DIst.  V.  Cushing,  54  Pac.  924. 

[I]  (N.  Y.  App.  1889)  Municipal  officers,  after  having  issued  the  full  author- 
ized amount  of  corporate  bonds,  received  a  quantity  of  them  back,  canceled 
them,  and  Issued  in  their  stead  to  the  holder  other  bonds  to  the  same  amount, 
but  of  a  different  denomination,  the  change  being  made  for  convenience  in  ne- 
gotiating them.  Held,  that  this  Irregularity  could  not,  in  equity,  be  used  to 
invalidate  the  bonds  in  the  hands  of  a  bona  fide  purchaser.— Town  of  Solon  v. 
Williamsburg  Sav.  Bank,  21  N.  E.  168,  114  N.  Y.  122. 

15,  Authority  of  Officers. 

[a]  (U.  S.  Sup.,  111.,  1887)  Where  municipal  bonds  contain  no  recital  that  the 
corporation  is  actually  authorized  to  issue  them,  the  corporation  Is  not  estopped 
to  deny  the  authority  of  Its  officers  to  execute  theuL— Town  of  Concord  v. 
Robinson,  7  Sup.  Ct.  937,  121  U.  S.  165,  30  L.  Ed.  885. 

[b]  (U.  S.  Sup.,  N,  J.,  1890)  The  fact  that  the  commissioners  were  special 
officers  appointed  for  the  purpose  of  issuing  the  bonds,  by  the  court  under 
an  act  of  the  legislature,  does  not  make  their  acts  any  less  binding  on  the  town. 
It  Is  sufficient  that  full  control  was  given  them  in  the  matter.— Inhabitants  of 
Bernards  Tp.  v.  Morrison,  10  Sup.  Ct.  333,  133  U.  S.  523.  33  L.  Ed.  726. 

[c]  (U.  S.  C.  C,  I^.,  1887)  The  officials  of  a  municipal  corporation,  which  is 
vested  with  the  usual  powers  of  such  bodies,  are  authorized  to  Issue  bonds  or 
promissory  notes  to  evidence  the  credit  price  of  any  works  for  which  they  are 
authorized  to  contract,  which,  in  the  hands  of  a  bona  fide  holder,  will  be  pro- 
tected by  the  law  mercliant.— Holmes  v.  City  of  Shreveport,  31  Fed.  113. 

[d]  (Cal.  Sup.  1883)  The  fact  that  bonds  of  a  city  and  county  were  issued  by 
tlie  officers  of  the  consolidated  government  in  payment  of  claims  which  they 
knew  to  be  illegal  will  not  effect  the  validity  of  the  bonds  In  the  hands  of  bona 
fide  holders,  where  the  municipality  has  authority  to  issue  them.- Meyer  y. 
Brown,  26  PftC.  281,  65  Cal.  583. 
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Jtf-  Divernan  of  Proceeds. 

[a]  (XJ.  S.  G.  G.  A.,  S.  D.,  1894)  As  against  bona  fide  purchasers  of  bonds  Is- 
sued by  a  city  board  of  education,  it  is  no  defense  that  the  board  loaned  nearly 
the  entire  proceeds  of  their  sale  to  the  city,  for  city  warrants  that  were  never 
paid,  and  that  cannot  be  legally  enforced.— National  Life  Ins.  Co.  of  Monti)elier 
▼.  Board  of  E:ducatIon  of  City  of  Huron,  62  Fed.  778,  10  C.  C.  A.  637. 

[bl  (U.  S.  G.  C.  A.,  S.  D.,  1898)  That  a  municipal  corporation  has  diverted  the 
proceeds  of  its  negotiable  securities  from  the  lawful  purpose  for  which  they 
appear  on  their  face  to  have  been  issued  to  an  unlawful  purpose  is  no  defense 
to  an  action  upon  them  by  an  innocent  purchaser,  who  had  no  knowledge  of 
or  part  in  the  diversion  or  waste.— City  of  Huron  v.  Second  Ward  Sav.  Banli,  30 
O.  C.  A.  38.  86  Fed.  272. 

[cl  CU.  S.  C.  C.  Iowa.  1899)  Where  a  county  issues  negotiable  bonds  under 
statutory  authority,  for  the  purpose  of  funding  Its  outstanding  indebtedness, 
and  sells  them  to  an  innocent  purchaser  for  full  value,  it  cannot  impeach  the 
validity  of  such  bonds  by  showing  that  its  oflicers  used  the  proceeds  in  the 
payment  of  warrants  which  were  invalid,  and  not  enforceable. — ^Keene  Five- 
Gent  Sav.  Banlj  v.  Lyon  Co.,  97  Fed.  159. 

J7. Limitation  as  to  Amount  of  Indebtedness. 

[a]  (U.  S.  C.  C.  A.,  S.  D.,  1898)  Where  an  innocent  purchaser  buys,  of  others 
than  the  municipality  or  its  agents,  negotiable  bonds  which  recite  that  they 
were  issued  to  fund  the  debt  or  obligations  of  the  municipality,  the  purchaser 
may  rest  on  the  legal  presumption  that  the  legal  method  was  adopted,  that 
the  Issue  of  the  bonds  did  not  increase  the  debt  of  the  municipality,  and  he  is 
not  required  to  consider  or  inquire  concerning  the  question  of  excessive  in- 
debtedness.—City  of  Huron  v.  Second  Ward  Sav.  Bank,  30  C.  C.  A.  38,  86  Fed. 
272. 

[b]  (TF.  8.  C.  C.,  Neb..  1897)  When  the  limit  of  an  issue  of  bonds  is  to  be  as- 
certained from  records  or  data  which  are  peculiarly  within  the  knowledge  and 
control  of  the  ofllcers  of  the  municipality,  or  they  have  better  access  to  the 
information  than  other  persons,  and  can  ascertain  the  amount  with  more  cer- 
tainty than  strangers,  then  the  bonds  will  be  held  valid  in  the  hands  of  bona 
fide  holders.— Chilton  v.  Town  of  Gratton,  82  Fed.  873. 

[cl  (IT.  S.  C.  C,  Neb.,  1897)  When  limitations  as  to  amount  of  indebtedness 
are  imposed  by  statute,  and  not  by  the  constitution,  the  legislature  may  create 
a  board  with  authority  to  determine  the  questions  of  fact  upon  which  the 
amount  of  limitation  depends,  and  its  finding  will  be  conclusive  in  favor  of  bona 
fide  purchasers.— Chilton  v.  Town  of  Gratton,  82  Fed.  873. 

[dl  (Pa.  Sup.  1886)  Under  the  constitution  of  Pennsylvania  of  1874  (section 
8.  art-  9),  a  municipal  corporation  has  no  authority  to  increase  its  Indebtedness 
beyond  2  per  cent,  of  the  assessed  value  of  taxable  property  therein,  nor  to 
Incur  any  indebtedness  beyond  7  per  cent,  of  such  assessed  value,  without  pro- 
curing the  assent  of  the  electors  of  the  corporation  in  a  prescril»ed  manner;  and 
hence  bonds  issued  to  cover  an  indebtedness  created  in  violation  of  those 
provisions  is  void,  even  in  the  hands  of  bona  fide  holders  for  value.— Borough 
of  Mlllerstown  v.  Frederick,  7  Atl.  156,  114  Pa.  St  435. 

\e]  (S.  C.  Sup.  1897)  A  town  issued  bonds  in  excess  of  the  constitutional 
limit  as  calculated  on  assessments  made  by  state  oflicers,  but  not  so  in  excess 
if  calculated  on  invalid  assessments  made  by  the  town  under  an  invalid  law. 
The  town  collected  taxes  from  year  to  year  under  assessments  made  by  itself, 
and  the  legislature  passed  other  invalid  acts  giving  other  towns  power  to  make 
assessments.  Taxpayers  did  not  question  such  assessments,  and  the  supreme 
court  made  decisions  In  which  like  assessments  were  assumed  to  be  valid. 
BeJd,  on  the  principle  "communis  error  facit  jus,"  that  said  bonds  were  valid 
in  the  hands  of  Innocent  holders.— Germania  Sav.  Bank  v.  Town  of  Darlihirton 
27  S.  E.  846,  60  S.  C.  337.  ^      ' 

IS. Time  of  Payment. 

M  (N.  Y.  App.  1892)  Where  municipal  bonds  are  void  because  payable  at 
s  different  time  than  that  allowed  by  law,  but  the  bonds  were  issued  and  pur- 
chased in  good  faith,  and  the  municipality  had  a  legal  right  to  issue  such  bonds, 
except  AB  to  the  thne  of  payment,  the  law  will  imply  a  promise  by  the  municl- 
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pality  to  repay  to  the  purchaser  the  amount  paid  for  such  bonds  at  the  time  and 
according  to  the  terms  which  should  have  been  inserted  in  the  bonds.— Hoag  v. 
Town  of  Greenwich.  30  N.  E.  842.  133  N.  Y.  152.  modifying  (Sup.  1891)  15  N. 
Y.  Supp.  743,  61  Hun,  622. 

[b]  (N.  D.  Sup.  1893)  Where  a  statute  authorized  the  issue  of  municipal 
bonds,  payable  in  not  less  than  10  years  from  date,  bonds  issued  thereunder, 
payable  in  11  days  less  than  10  years  from  date,  are  void,  even  in  the  hands 
of  a  bona  flde  purchaser.— People's  Bank  v.  School  Dist  No.  52,  57  N.  W.  787, 
3  N.  D.  496,  28  L.  K.  A.  642. 


(100  Fed.  738.) 

DENVER  &  R.  G.  R.  CO.  v.  ROLLER  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  5,  1900.) 

No.  548. 

1.  FoRRiGN  Corporations— SERvrcK—MANAOTNG  or  Business  Agents. 

Under  Code  Civ.  Proc.  Cal.  §  411.  which  provides  for  service  on  foreign 
corporations  '*doing  business  and  having  a  managing  or  business  agent, 
cashier  or  secretary  within  this  state,"  by  service  upon  such  agent,  cash- 
ier, or  secretary,  a  railroad  company  incorporated  in  another  state, 
which,  although  having  no  line  of  road  within  the  state,  maintains  an 
office  therein,  designated  by  a  sign  as  the  freight  and  passenger  office 
of  its  road,  in  charge  of  a  general  agent,  who  solicits  passengers  and 
freight  to  go  over  its  line,  and  issues  bills  of  lading  for  freight  so  ship- 
ped, is  subject  to  suit  in  the  state;  and  such  agent  is  a  managing  or  busi- 
ness agent,  within  the  statute,  on  whom  service  may  be  made. 

2.  Same— Jurisdiction   op   State   Courts- Tort   Committed   in   Another 

State. 

A  private  corporation,  like  a  natural  person,  may  be  sued  In  a  transi- 
tory action  In  any  state  where  service  can  legally  be  had  upon  it;  and 
under  Code  Civ.  Proc.  Cal.  §  411,  which  provides  for  service  upon  for- 
eign corporations  doing  buislness  In  the  state,  and  section  395,  which  pro- 
vides generally  for  the  trial  of  suits  against  nonresidents,  in  any  county 
which  the  plaintiff  may  designate  in  his  complaint,  a  foreign  railroad 
company  which  does  business  in  the  state,  and  has  a  managing  agent 
therein,  on  whom  service  may  legally  be  made,  is  subject  to  be  sued  in 
the  courts  of  the  state  for  a  tort  committed  in  another  state. 

8.  Carriers— Injury  to  Passenger— Collision  Due  to  Negligence  of  Les- 
see. 

A  railroad  company  which  leases  to  another  company  the  right  to  use 
a  portion  of  Its  track,  over  which  It  also  runs  its  own  trains,  Is  liable 
to  one  of  its  passengers  for  an  injury  received  in  a  collision  due  to  the 
negligence  of  the  employes  of  its  lessee. 
4.  Damages— Personal  Injury— Injuries  Resulting  prom  Fright. 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  injuries  received  in  a  collision,  where  there  was  evidence 
that  plaintiff  sustained  serious  bodily  injuries,  an  instruction  was  proper, 
that  if  great  fright  was*  a  reasonable  and  natural  consequence  of  the  cir- 
cumstances in  which  the  collision,  with  the  ensuing  wreckage,  explosion, 
luid  conflagration,  placed  the  plaintiff,  and  she  was  actually  put  in  fright 
by  those  circumstances,  and  injury  to  her  health  was  a  reasonable  and 
natural  consequence  of  such  fright,  and  was  actually  and  proximately 
occasioned  thereby,  such  Injury  was  one  for  which  damages  were  recov- 
erable. 
a.  Same— Future  Pain  and  Suffering— Mental  Buffering. 

Damages  for  a  personal  injury  may  properly  include  compensation  for 
pain  and  suffering,  both  physical  and  mental,  which  has  resulted  in  the 
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past,  and  also,  if  the  Injury  is  shown  to  be  permanent,  for  such  as  it;  is 
fair  to  believe  will  result  in  the  future. 

4.  EviDBNCK— Opinions  op  Experts. 

It  is  not  error  to  permit  a  physician  testifying  as  an  expert  to  state 
hia  opinion  as  to  the  nature  and  cause  of  the  bodily  or  mental  condition 
of  a  patient  whom  he  has  treated,  derived  from  his  own  Itnowledge,  his 
attendance,  treatment,  and  examinations,  although  based  in  part  on  state- 
ments of  the  patient  and  complaints  made  at  different  times  as  to  her 
pains  and  sufferings,  and  In  th**  same  connection  to  give  his  opinion  as 
to  whether  the  injuries  are  liable  lo  be  permanent. 

7.  Same— Hypothetical  Questions. 

Where  a  hypothetical  question  to  a  witness  testifying  as  .an  expert  as- 
sumes the  existence  of  a  state  of  facts  which  the  evidence  directly,  fairly, 
and  reasonably  tends  to  establish,  and  does  not  transcend  the  range  of 
evidence,  it  is  proper  to  permit  it  to  be  answered;  and  it  is  not  necessary 
that  the  question  should  embrace  all  the  facts  In  the  case,  or  that  they 
should  be  stated  In  the  exact  language  of  the  witnesses. 

^.  Carrieks — Action  fob  Injury  to  Passenger  in  Coi.lision — Evidence. 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  personal  injuries  received  in  a  collision,  where  It  was  shown 
that  plaintiff's  nervous  system  was  seriously  affected  after  the  accident, 
to  enable  the  Jury  to  determine  whether  she  was  frightened,  or  received 
a  shock  to  which  her  condition  might  reasonably  be  attributed,  evidence 
of  all  the  facts  and  circumstances  connected  with  the  collision  was  ad- 
missible, such  as  that  plaintiff  Jumped  from  the  car  In  her  nightdress, 
and  stood  upon  an  embankment  for  half  an  hour  with  other  passengers. 
and  that  she  saw  the  wrecked  and  burning  cars,  and  saw  and  heard  the 
wounded  persons  who  were  taken  from  the  wreck.  Such  occurrences 
were  a  part  of  the  res  gestae,  and  the  fact  that  they  took  place  after  the 
collision,  or  that  plaintiff  would  not  have  been  affected  thereby  had  she 
remained  in  the  ear,  did  not  render  such  evidence  inadmissible,  as  she 
had  the  right  to  act  upon  the  facts  as  they  appeared  to  her  at  the  time, 
and  to  use  her  senses,  without  being  chargeable  with  contributory  neg- 
ligence. 

1>.  Evidence— Photographs  op  Wreck. 

Photographs  of  the  wrecks  of  railroad  trains  resulting  from  a  colli- 
sion, duly  authenticated,  are  admissible  in  evidence  in  an  action  by  a 
passengOT  to  recover  for  Injuries  sustained  in  such  collision,  to  illustrate 
the  testimony  of  the  witnesses. 

10.  Damages— Action  for  Injury  to  Passenger— Pleading  t^PEciAL  Damages. 
In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
for  Injuries  received  in  a  collision,  the  aggravation  of  plaintiff's  other  in- 
juries, due  to  fright  or  nervous  shock  incident  to  the  collision  and  its 
attendant  circumstances,  is  a  direct  and  proximate  effect  of  the  collision. 
and  need  not  be  specially  pleaded,  but  may  be  proved  under  a  general 
allegation  of  bodily  injury. 

21  Trial— Instructions-Refusal  of  Requests. 

Absolute  perfection  in  instructions,  so  that  they  cannot  be  subjected 
to  criticism,  is  not,  and  cannot  reasonably  be,  required;  but  if  the  charge 
In  its  entirety  fairly  covers  the  legal  propositions  necessary  to  give  In- 
structions upon,  and  is  substantially  correct,  it  is  not  error  for  the  court 
to  refuse  the  instructions  prepared  by  counsel,  although  they  contain  cor- 
rect principles  of  law  applicable  to  the  case. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  California. 

Stephen  M.  White  and  Charles  Monroe  (Henry  T.  Rogers,  of  coun- 
sel), for  plaintiflP  in  error. 
Ljnn  Helm,  for  defendants  in  error. 
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Before  McKENNA,  Circuit  Justice,  GILBERT,  Circuit  Judge,  and 
HAWLE Y,  District  Judge. 

HAWLEY,  District  Judge.    This  action  was  instituted  to  recover 
damages  for  injuries  received  by  Katherine  A.  Roller,  one  of  the  de- 
fendants in  error,  on  September  9, 1897,  while  a  passenger  on  the  rail- 
road of  plaintiff  in  error,  in  a  wreck  which  occurred  between  a  freight 
train  of  the  Colorado  Midland  Company  and  the  regular  passenger 
train  of  the  plaintiff  in  error,  a  corporation  organized  under  the  laws 
of  Colorado.    The  Colorado  Midland  Railroad  Company  owned  and 
operated  a  railroad  extending  from  Colorado  Springs  to  New  Castle. 
From  New  Castle  to  Rifle  Creek,  it  operated  its  trains  over  that  por- 
tion of  the  Denver  &  Rio  Grande  Railroad  under  a  lease  from  that 
corporation.    The  trains  of  the  respective  roads  were  run  by  the  em- 
ployes of  the  respective  companies  under  a  time-card  and  rales  for 
running  trains  prepared  by  the  plaintiff  in  error.    The  record  shows 
that  the  collision  in  question  was  caused  by  the  negligence  of  the  em- 
ployes on  the  train  of  the  Colorado  Midland  Railroad  Company,  and 
that  the  plaintiff  in  error  and  its  employes  were  entirely  free  from 
any  negligence  in  the  matter.    This  action  was  brought  in  the  su- 
perior court  for  Los  Angeles  county,  state  of  California.    Summons 
was  issued  and  served  upon  W.  J.  Shotwell,  who  was  the  agent  of  the 
plaintiff  in  error  at  San  Francisco,  Cal.,  authorized  to  solicit  and  con- 
tract for  passengers  and  freight  to  be  carried  from  the  state  of  Cali- 
fornia over  other  lines,  and  then  over  the  railroad  of  the  plaintiff  in 
error  in  the  state  of  Colorado,  and  the  soliciting  and  contracting  for 
passengers  and  freight  to  be  carried  from  Eastern  points  through  the 
state  of  Colorado  to,  the  state  of  California.    The  plaintiff  in  error 
does  not  own  or  operate  any  railroad  in  the  state  of  California.    The 
cause  of  action  arose  wholly  within  the  state  of  Colorado.    After 
the  service  of  the  summons  the  action  was  removed  by  the  plaintiff 
in  error  from  the  state  court  to  the  circuit  court  of  the  United  States 
for  the  Southern  district  of  California.    A  motion  was  then  made  to 
quash  the  sununons  and  dismiss  the  action  upon  the  ground  that 
neither  the  circuit  court  nor  the  superior  court  of  the  state  had  or 
have  any  jurisdiction  of  the  subject-matter  of  the  action,  or  of  the 
person  of  the  corporation.    The  court  denied  this  motion,  and  its 
ruling  thereon  is  made  the  basis  of  an  assignment  of  error. 

1.  Did  the  court  err  in  refusing  to  quash  the  summons?  In  de- 
termining this  question  it  becomes  our  duty  to  look  prayerfully  to  the 
statute  of  California  under  which  the  service  of  the  summons  was 
made.  The  Code  of  Civil  Procedure  (section  411),  applicable  to  this 
case,  provides  that: 

"The  summons  must  be  served  by  delivwing  a  copy  thereof,  as  follows: 
♦  ♦  ♦  (2)  if  the  suit  is  against  a  foreign  corporation,  or  a  non-resident 
Joint  stoclc  company  or  association,  doing  business  and  having  a  managing 
or  business  agent,  cashier,  or  secretary  within  this  state,  to  such  agent,  cashier, 
or  secretary." 

The  plaintiff  in  error  had  an  office  in  the  city  of  San  Francisco. 
T^pon  the  windows  of  this  office  were  signs  wliich  read,  "Denver  & 
Kio  Grande  R  R.  Freight  and  Passenger  Office."    In  a  folder  used 
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and  distributed  by  it  for  public  information,  giving  the  places  of  its 
offices  and  agents,  is  found  the  name  of  "W.  J.  Shotwell,  Gen'l  Agt. 
Pacific  Coast,  314  California  St.,  San  Francisco/'  W.  J.  ShotweU,  in 
his  affidaTit,  says: 

**Tbat  he  is  the  general  agent  for  the  Denver  &  Rio  Grande  Railroad  Com- 
pany, a  defendant  herein,  for  the  states  of  California  and  Nevada.  ♦  ♦  * 
That  It  Is  true  that  in  his  otlice  in  San  Francisco  lie  and  the  clerks  under  him 
soUcit  passengers  and  freight  to  go  over  the  Denver  &  Bio  Grande  Railroad. 
•  ♦  ♦  This  affiant  endeavors  to  induce  shippers  of  freight  to  send  it  from 
San  Francisco,  so  that  during  its  route  east  it  will  go  over  the  Denver  & 
Klo  Grande  road.  ♦  ♦  ♦  That  he  issues  a  shipping  receipt  or  bill  of  lad- 
ing for  the  goods  to  be  shipped  from  San  Francisco.  ♦  •  ♦  That  his  only 
employment  is  for  the  purpose  of  soliciting  freight  and  passenger  business. 
and  in  influencing  shippers  and  passengers  to  ship  their  freight  and  to  travel 
over  the  Denver  &  Rio  Grande  road  in  the  state  of  Colorado." 

It  thus  clearly  appears  that  the  plaintiff  in  error  had  a  business 
office  in  the  city  of  San  Francisco,  state  of  California,  and  a  managing 
agent  in  charge  of  that  office,  for  the  purpose  of  soliciting  business 
in  transporting  passengers  and  freight  over  its  road,  situated  in 
the  state  of  Colorado.  Is  not  this  sufficient  to  authorize  a  valid  serv- 
ice of  summons  upon  the  authorized  agent  of  the  corporation?  It 
will  be  noticed  that,  if  there  is  no  cashier  or  secretary  upon  whom 
service  can  be  made,  the  Code  does  not  specify  the  extent  of  the 
agency  required  in  order  to  bind  a  nonresident  corporation  by  service 
of  summons,  except  that  the  person  must  be  a  ''managing  or  business 
agent/'  It  is  obvious  that  this  does  not  mean  that  it  must  be  the 
general  managing  agent  of  the  corporation.  The  object  of  the  serv- 
ice is  attained  when  the  agent  served  is  of  sufficient  rank  and  char- , 
acter  as  to  make  it  reasonably  ceii:ain  that  the  corporation  will  be 
notified  of  the  service,  and  the  statute  is  complied  with  if  he  be  a 
managing  or  business  agent  in  any  specified  line  of  business  transact- 
ed by  the  corporation  in  the  state  where  the  service  is  made.  That 
BhotweD,  upon  whom  the  service  was  made,  was  such  an  agent,  is 
manifest  from  the  facts  above  stated. 

In  Tuchband  v.  Railroad  Co.,  115  N.  Y.  437,  440,  22  N.  E.  361,  the 
conrt  said: 

•*When  the  corporation  has  an  office  In  this  state,  where  a  substantial  por- 
tion of  its  business  is  transacted  by  a  person  designated  by  itself  as  a  general 
a^rent,  although  followed  by  words  indicating  some  one  department  it  may 
safely  be  assumed  that  the  object  of  the  statute  will  be  accomplished.  It,  of 
course,  intends  a  'managing  agent'  in  this  state,  and.  where  a  corporation  cre- 
ated by  the  laws  of  any  other  state  does  business  In  this  state,  the  person 
who,  as  its  agent,  does  that  business,  should  be  considered  its  managing  agent; 
and  more  especially  should  that  be  so  where  the  foreign  corporation  has  an 
office  or  place  of  business  in  this  state,  and  when  that  office  is  in  charge  of 
that  person^  and  he  there  acts  for  the  corporation.  He  is  there  doing  business 
for  it,  and  so  manages  its  business.  Such  person  is,  in  every  sense  of  the 
words  used  in  the  statute,  'a  managing  agent.' " 

In  Merchants'  Mfg.  Co,  v.  Grand  Trunk  Ry.  Co.  (C.  C.)  13  Fed.  358, 
the  conrt  said: 

"A  corporation,  although  It  cannot  migrate  beyond  the  limits  of  the  sov- 
ereignty which  has  created  it,  may  by  comity  exercise  Its  franchise  else- 
where.   A  foreign  corporation  can  transact  business  here  upon  such  condl- 
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tloDs  as  may  be  imposed  upon  It  by  the  laws  of  this  state.  It  can  be  sued 
whenever  the  technical  obstacles  in  the  way  of  compelling  its  appearance  do 
not  exist.  At  common  law,  process  must  be  sensed  on  its  principal  officer 
within  the  jurisdiction  of  the  sovereignty  where  the  corporate  body  exists. 
But  it  can  waive  this  requirement,  and  consent  to  be  served  in  a  different 
manner,  and  when  it  does  this  it  stands  on  the  same  footing  with  a  natural 
person.  When  it  avails  Itself  of  the  privileges  of  doing  business  in  a  state 
whose  laws  authorize  it  to  be  sued  there  by  service  of  process  upon  an  agent, 
its  assent  to  that  mode  of  service  is  Implied.  Accordingly  It  has  been  re- 
peatedly held  that  a  foreign  corporation  consents  to  be  amenable  to  suit  by 
such  mode  of  service  as  the  laws  of  the  state  provide,  when  It  invokes  the 
comity  of  the  state  for  the  transaction  of  its  affairs.  Insurance  Ck).  v.  French, 
18  How.  404,  15  L.  Ed.  451:  Railroad  Co.  v.  Harris.  12  Wall.  81,  20  L.  Ed. 
354;  Ex  parte  Schollenberger,  9G  U.  S.  3C9,  24  L.  Ed.  853.  It  waives  the 
right  to  object  to  the  mode  of  service  of  process  which  the  state  laws  au- 
thorize." 

See,  also,  Railroad  Co.  v.  Estill,  147  U.  S.  591,  596,  606,  13  Sup.  Ct. 
444,  37  L.  Ed.  292;  Van  Dresser  v.  Navigation  Co.  (C.  C.)  48  Fed. 
202;  Norton  v.  Railroad  Co.  (C.  C.)  61  Fed.  G18;  Palmer  v.  Herald 
Co.  (C.  C.)  70  Fed.  886;  Foster  v.  Lumber  Co.,  5  S,  D.  57,  68,  58 
N.  W.  9,  23  L.  R.  A.  490;  Palmer  v.  Pennsylvania  Co.,  35  Hun,  369; 
McNichol  V.  Agency,  74  Mo.  457;  Stone  v.  Insurance  Co.,  78  Mo.  655, 
•658. 

2.  Did  the  courts  in  California  have  jurisdiction  of  the  subject-mat- 
ter of  this  action?  This  question  is  dependent  to  a  great  extent  upon 
the  conclusions  already  reached  as  to  the  validity  of  the  service  of  the 
summons.  The  Code  of  Civil  Procedure  of  California,  in  treating  of 
the  place  of  trial  of  civil  actions,  specifies  (1)  certain  civil  actions  that 
are  to  be  tried  in  the  county  in  which  the  subject  of  the  action,  or 
iome  part  thereof,  is  situated;  (2)  of  other  actions;  where  the  cause, 
or  some  part,  arose  in  the  county;  (3)  of  the  place  of  trial  of  actions 
against  counties.  Then  comes  section  395,  as  to  the  place  of  trial 
of  other  actions  according  to  the  residence  of  the  parties.  In  this 
section  we  find  that  "if  none  of  the  defendants  reside  in  the  state 
*  *  *  the  same  may  be  tried  in  any  county  which  the  plaintiff 
may  designate  in  his  complaint."  It  will  be  observed,  by  a  careful 
reading  of  the  statute,  that  actions  of  the  nature  and  character  of  th^ 
one  under  consideration  are  not  mentioned  in  the  list  of  actions  that 
must  be  tried  where  the  subject  of  the  action  is  situate,  or  where  the 
cause  of  action  arose.  The  contention  of  the  plaintiff  in  error  is  that 
the  statutes  of  California  do  not  give  jurisdiction,  but  simply  provide 
in  what  county  suits,  over  which  the  courts  of  California  have  juris- 
diction, shall  be  brought,  and  how  the  service  of  summons  may  be 
made.  Can  this  contention  be  sustained?  There  is  no  decision  of 
the  supreme  court  of  California  construing  the  various  statutes  we 
have  cited  with  reference  to  the  particular  facts  of  this  case.  But 
in  Thomas  v.  Mining  Co.,  65  Cal.  600,  602,  4  Pac.  641,  the  court  had 
under  consideration  a  motion  for  a  change  of  the  place  of  trial.  The 
defendant  was  an  English  corporation.  It  had  never  designated  a 
person  upon  whom  service  of  process  could  be  had,  but  the  summons 
was  served  upon  its  managing  agent.  One  of  the  questions  presented 
was  whether  a  foreign  corporation  doing  business  in  California  had  a 
residence  in  any  particular  county,  such  as  contemplated  by  the  pro- 
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Tisions  of  the  Ck)de  of  Civil  Procedure  relating  to  the  olace  of  trial; 
and  in  the  course  of  the  opinion  the  court  said: 

"A  toTeig^  corporation  cannot  do  business  here  without  subjecting  itself  to 
the  jurisdiction  of  our  courts,  but  it  is  not  a  necessary  corollary  that  it  Is 
entitled  to  dalm  a  'residence'  here.    It  cannot  escape  the  consequences  of  an 
fllegal  act  done  by  its  agents,  within  the  scope  of  the  authority  it  has  con- 
ferred upon  tbem,  by  setting  up  an  existence  under  a  foreign  government. 
People  V.  Central  R.  R.  of  New  Jersey,  48  Barb.  478.    It  is  liable  to  be  sued 
here  to  the  same  extent  as  an  indiTidual  or  company  incorporated  under  the 
laws  of  this  state.    Austin  v.  Railroad  Co.,  25  N.  J.  Law,  383.    It  may  be 
sued  here,  not  because  It  resides  here,  but  because  It  has  chosen  to  do  business 
here  by  its  agents.    Its  home  is  in  the  country  where  alone  it  has  its  being. 
As  it  resides,  if  anywhere,  out  of  the  state,  an  action  against  it  may  be  tried 
in  any  county  designated  by  the  plaintiff.    Code  Civ.  Proc.  §  395." 

The  general  drift  and  tendency  of  judicial  decisions,  state  and  na- 
tional, is  in  the  direction  of  placing  corporations  upon  the  same  plane 
as  natural  persons,  in  regard  to  the  jurisdiction  of  suits  by  or  against 
them«  The  statutes  of  the  different  states  and  of  the  United  States 
have,  as  a  general  rule,  been  liberally  construed  for  the  purpose  of  sus- 
taining this  view,  although  the  decisions  of  the  state  courts  upon  the 
precise  point  under  discussion  are  not  entirely  harmonious.  We  are 
of  opinion  that  the  decided  weight  of  authority  and  of  reason  is  in 
favor  of  the  jurisdiction  of  the  state  court  over  the  present  action, 
under  the  provisions  of  the  statutes  of  California  above  cited,  and 
upon  the  facts  disclosed  by  the  record. 

In  Bailroad  Co.  v.  Estill,  supra,  the  facts  were  in  all  essential  re- 
spects similar  to  the  case  in  hand.  There  two  suits  at  law  were 
brought  against  the  railroad  company,  which  was  incorporated  under 
the  laws  of  the  state  of  New  York,  in  the  state  court  of  Saline  county, 
Mo.,  to  recover  damages  for  injuries  by  the  railroad  company, 
through  negligence,  to  live  cattle.  The  cattle  were  being  transported 
from  Massachusetts  to  Missouri.  The  damage  occurred  from  a  col- 
lision which  took  place  in  Ohio.  The  summons  was  served  in  St. 
Louis,  Mo.,  on  a  city  passenger  agent  of  the  railroad  company  in  its 
business  office  there,  who  had  charge  of  it  at  the  time  of  the  service. 
The  company  there,  as  here,  appeared,  and  upon  petition  removed  the  * 
actions  to  the  circuit  court  of  the  United  States,  because  of  diverse 
citizenship,  and  thereafter  in  the  circuit  court  moved  to  quash  the 
writ  of  summons  on  the  ground  that  it  was  void  and  conferred  no 
jurisdiction  over  the  railroad  company.  The  circuit  court  overruled 
this  motion.  The  supreme  court,  in  considering  the  assignments  of 
error  based  uj)on  this  ruling,  following  the  decisions  of  the  state  court 
of  Missouri,  held  that  the  state  court  acquired  jurisdiction  of  the 
actions,  under  the  provisions  of  subdivision  4  of  section  3489  of  the 
Revised  Statutes  of  Missouri  of  1879,  and  section  3481  of  the  same 
statutes.  These  sections  are  substantially  the  saipe  as  sections  395 
and  411  of  the  Code  of  California,  heretofore  cited.  This  is  a 
transitory  action,  and  could  be  tried'  in  any  state  where  jurisdiction 
could  be  obtained  by  proper  service  upon  the  corporation. 

In  Curtis  v.  Bradford,  33  Wis.  190,  192,  in  proceedings  against  a 
garnishee  upon  a  judgment  obtained  against  a  railway  company, 
where,  as  here,  it  was  claimed  that  the  court  neither  had  jurisdiction 
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of  the  defendant,  nor  of  the  subject-matter  of  the  action,  the  court 
said: 

"It  further  appears  that  the  principal  suit  was  brought  to  recover  for  inju- 
ries done  to  the  plaintiff's  wife  while  attempting  to  get  aboard  the  defendant's 
cars  at  a  station  in  Michigan.  It  was  doubtless  an  action  sounding  in  tort, 
lor  an  injury  inflicted  in  another  state,  but  still  one  transitory  in  its  character, 
and  triable  by  the  courts  of  this  state.  This  proposition  is  in  accordance  with 
reason,  and  is  amply  sustained  by  the  authorities  to  which  we  are  referred. 
•  ♦  ♦  Those  authorities  establish  the  doctrine  that  courts  of  general  juris- 
diction entertain  actions  for  personal  injury,  even  where  the  act  complained 
of  was  committed  in  another  state." 

In  Railroad  Co.  v.  WaUace,  50  Miss.  244,  248,  the  collision  of  the 
train  of  cars  whereby  Wallace,  the  plaintiff,  was  injured,  occurred 
in  the  state  of  Louisiana.  The  suit  was  brought  in  the  state  court 
of  Lawrence  county.  Miss.     The  supreme  court  said: 

'•The  court  had  jurisdiction  of  the  subject-matter  of  the  suit,  and,  as  there 
is  no  objection  to  the  service  of  process  by  which  the  plaintiffs  in  error  are 
brought  into  court,  ♦  ♦  ♦  the  court  had  jurisdiction  of  the  plaintiffs  in 
error;  and,  upon  well-settled  principles,  the  court  having  jurisdiction  of  the 
subject-matter  of  the  suit  and  of  the  defendants  can  entertain  the  suit  and  try 
the  cause.  Corporations  are  artificial  persons,  existing  only  in  contemplation 
of  law.  They  must  dwell  in  the  place  of  their  creation,  and  cannot  migrate 
to  another  state.  But  they  are  liable  to  be  sued  like  natural  i^ersons  in  tran- 
sitory actions,  arising  ex  contractu  or  ex  delicto,  In  any  state  where  legal 
service  of  process  can  be  had.  ♦  *  ♦  In  transitory  actions,  foreign  private 
corporations,  like  natural  persons,  may  be  sued  anywhere  where  the  court 
can  obtain  jurisdiction  of  the  corporation,  either  by  legal  service  of  process, 
or  its  appearance  by  attorney." 

In  addition  to  the  authorities  heretofore  cited,  see  Eingartner  v. 
Steel  Co.,  94  Wis.  70,  74,  80,  6.8  N.  W.  664,  34  L.  R.  A.  503;  Acker- 
son  V.  Railway  Co.,  31  N.  J.  Law,  309;  Steed  v.  Harvey  (Utah)  54 
Pac.  1011;  Block  v.  Railroad  Co.  (C.  C.)  21  Fed.  529. 

In  Railroad  Co.  v.  Harris,  12  Wall.  65,  83,  20  L.  Ed.  354,  the  facts 
were  that  Harris,  while  traveling  as  a  passenger  on  the  Baltimore 
&  Ohio  Railroad,  was  injured  in  a  collision  in  the  state  of  Virginia. 
He  brought  an  action  for  damages  against  the  railroad  company  in 
the  supreme  court  of  the  District  of  Columbia.  It  will  be  seen,  by 
reading  the  opinion  in  that  case,  that  the  cause  of  action  arose 
neither  in  the  state  of  Maryland,  where  the  railroad  company  was 
incorporated,  nor  in  the  District  of  Columbia,  where  the  action  was 
brought,  but  in  the  state  of  Virginia.  The  decision,  in  effect,  de- 
clares that  a  corporation  of  one  state,  lawfully  doing  business  in 
another  state,  and  legally  served  with  summons  in  the  state  where 
the  suit  is  brought,  is  subject  to  the  jurisdiction  of  the  court  in  that 
state.  This  decision  has  been  universally  followed  in  the  United 
States  couriis. 

In  Stewart  v.  RaUroad  Co.,  168  U.  S.  445,  448,  18  Sup.  Ct.  106,  42 
L.  Ed.  539,  the  court  said : 

"An  action  to  recover  daraages  for  a  tort  Is  not  local,  but  transitory,  and 
can,  as  a  general  rule,  be  maintained  wherever  the  wrongdoer  can  be  found. 
Dennick  v.  Railroad  Co.,  103  U.  S.  11,  26  L.  Ed.  439.  It  may  weU  be  that, 
where  a  purely  statutory  right  is  created,  the  special  remedy  provided  by  the 
statute  for  the  enforcement  of  that  right  must  be  pursued;  but^  where  the 
statute  simply  takes  away  a  common-law  obstacle  to  a  recovery  for  an  ad- 
mitted tort,  it  would  seem  not  unreasonable  to  hold  that  an  action  for  that 
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tort  can  be  maintained  in  any  state  in  which  that  common-law  obstacle  has 
been  removed." 

In  Steamship  Co.  t.  Kane,  170  U.  S.  100,  112,  18  Sup.  Ct.  530,  42 
L.  Ed.  969,  the  court,  among  other  things,  said: 

'*The  present  action  was  brought  by  a  citizen  and  resident  of  the  state  of 
New  Jersey,  In  a  circuit  court  of  the  United  States  held  within  the  state  of 
New  \'ork^  against  a  foreign  corporation  doing  business  in  the  latter  state. 
It  was  for  a  personal  tort  committed  abroad,  such  as  would  have  been  action- 
able if  committed  in  the  state  of  New  York,  or  elsewhere  in  this  country,  an-^ 
an  action  for  which  might  be  maintained  in  any  circuit  court  of  the  United 
States  which  acquired  jurisdiction  of  the  defendant." 

Numerous  authorities  might  be  cited  to  the  same  effect,  but  the 
above  is  deemed  sufficient.  The  court  did  not  err  in  refusing  the 
motion  of  the  plaintiff  in  error. 

3.  This  brings  us  to  the  consideration  of  the  questions  raised  at 
the  trial  of  the  case. 

Did  the  court  err  in  instructing  the  jury  as  follows: 

•There  is  no  controversy  but  that  the  pleadings  and  proofs  show  that  a 
collision  between  the  train  of  the  defendant  and  that  of  the  receiver  of  the 
Colorado  Midland  Railway  Company  occurred  at  the  time,  place,  and  in  the 
manner  alleged  in  the  complaint,  and  that  said  coUIsion  resulted  from  the 
negligence  of  the  employes  of  the  receiver* of  the  latter  company,  and  that 
plaintiffs  at  the  time  of  said  collision  were  passengers  on  the  said  train  of 
The  defendant  The  pleadings  and  proofs  further  show,  beyond  controversy. 
that  the  defendant  owned  the  raUroad  track  at  the  place  of  collision,  and  that 
at  the  time  of  the  collision  the  receiver  of  the  Colorado  Midland  Railway  Com- 
pany, under  a  lease  from  the  defendant,  was  using  said  track  Jointly  with  th« 
defendant.  Upon  the  foregoing  facts,  as  admitted  and  proved,  concerning 
the  ownership,  lease,  and  use  of  said  track,  the  court  instructs  you  that  the 
negUgence  of  the  employ^  of  the  receiver  of  the  Colorado  Midland  Railway 
Company  is  imputable  to  the  defendant,  and  that  the  defendant  is  accordingly 
responsible  in  law  for  said  collision." 

This  instruction  properly  stated  the  law  upon  this  subject.  The 
plaintiff  in  error  owed  the  defendants  in  error  the  duty  of  safe  car- 
riage. It  had  a  direct  responsibility  to  them.  That  responsibility 
and  liability  upon  its  part  for  damages,  if  any  injuries  occurred  to 
them,  it  cannot  avoid  upon  the  ground  that  another  company,  to 
whom  it  had  leased  its  road,  was  guilty  of  the  negligence  which 
caused  the  collision  that  resulted  in  the  injuries  complained  of. 
This  direct  question  was  presented  in  Railroad  Co.  v.  Barron,  5 
Wall.  90,  104,  18  L.  Ed.  591.    The  court,  in  considering  it,  said: 

•It  will  be  observed  the  defendants  owned  the  road  upon  which  they  were 
running  the  car  in  which  the  deceased  was  a  passenger  at  the  time  of  the 
coUision,  and  that  the  train  in  fault  was  running  on  the  same  road  with  their 
permission.  The  question  is  not  whether  the  Michigan  company  is  respon- 
sible, but  whether  the  defendants,  by  giving  to  that  company  the  privilege  of 
using  the  road,  have  thereby,  in  the  given  case,  relieved  themselves  from  re- 
sponsibility. The  question  has  been  settled,  and  we  think  rightly,  in  the 
courts  of  niinois,  holding  the  owner  of  the  road  liable.  Railroad  Co.  v.  Mc- 
Carthy, 20  lU.  385:  RaUroad  Co.  v.  Dunbar,  Id.  624;  Railroad  Co.  v.  Whipple, 
22  ni.  105.  The  same  principle  has  been  affirmed  in  other  states.  Nelson  v. 
Railroad  Co.,  26  Vt  717;  McEhoy  v.  Railroad  Corp.,  4  Cush.  400." 

In  Central  Trust  Co.  of  New  York  v.  Colorado  Midland  Ry.  Co. 
(C.  C.)  89  Fed.  560,  564,  the  question  presented  to  the  court  arose 
upon  exceptions  to  the  report  of  the  master  fixing  the  liability 
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for  losses  growing  out  of  a  collision  between  the  trains  of  the  re- 
spective railroad  companies.  The  accident  which  was  the  founda- 
tion of  the  litigation  took  place,  as  here,  between  New  Castle  and 
Rifle  Creek,  in  Colorado,  under  conditions  precisely  the  same  aa 
are  presented  in  this  case.  The  court  in  the  course  of  its  opinion 
stated  that  the  Denver  Company,  as  a  carrier  of  passengers,  would 
be  rightfully  and  primarily  held  responsible  to  the  passengers,  on 
its  train,  for  the  injuries  received  in  the  collision.  See,  also.  Rail- 
road Co.  V.  Meech,  163  HI.  305,  308,  45  N.  E.  290;  Railroad  Co.  v. 
Phinazee,  93  Ga.  488,  21  S.  E.  66;  Bank  v.  Smith,  30  C.  C.  A.  133/' 
86  Fed.  398;  Patterson  v.  Railway  Co.,  54  Mich.  91,  98,  19  N.  W. 
761;  Kinney  v.  Railroad  Co.  (K.  C.)  30  S.  E.  313;  Benton  v.  Same,. 
Id.  333;  Pierce  v.  Same,  32  S.  E.  399,  402;  Central  Trust  Co.  v. 
Denver  &  R.  G.  R.  Co.,  38  C.  C.  A.  143,  97  Fed.  239,  242. 

4.  It  is  next  claimed  that  the  court  erred  in  charging  the  jury  as 
follows: 

**The  ODly  questions,  therefore,  which  will  require  investigation  at  your 
hands,  are:  Was  the  plaintiff  Katherine  A.  RoUer  Injured  by  said  collision? 
And,  if  she  was  so  injured,  what  amount  of  damages  wiU  compensate  for  the 
injuries  received?  If  the  evidence  fails  to  satisfy  you  that  said  plaintiff  Kath- 
erine A.  Roller  was  injured  by  said  collision,  your  verdict  will  be  for  the  de- 
fendant. If,  however,  you  find  from  the  evidence  that  said  plaintiff  Kath- 
erine A.  Roller  was  injured  by  said  collision,  then  your  verdict  wiU  be  for  the 
plaintiffs,  and,  pursuant  to  the  instructions  hereinafter  given,  you  will  award 
such  an  amount  of  damages  as  will  be  a  fair  compensation  for  aU  the  injuries 
so  sustained  by  the  said  Katherine  A.  Roller.  You  are  further  instructed 
that,  if  great  fright  was  a  reasonable  and  natural  consequence  of  the  circum- 
stances in  which  the  collision  aforesaid,  with  the  ensuing  wreckage,  explosion, 
and  conflagration,  placed  said  plaintiff  Katherine  A.  Roller,  and  that  she  wa» 
actually  put  in  fright  by  those  circumstances,  and  that  injury  to  her  health  was 
a  reasonable  and  natural  consequence  of  such  great  fright,  and  was  actually 
and  proximately  occasioned  thereby,  said  injury  Is  one  for  which  damages  are- 
recoverable." 

And,  in  connection  with  this  part  of  the  charge  of  the  court,  it  is- 
claimed  that  the  court  erred  in  refusing  to  give  the  following,  among 
other,  instructions  asked  for  by  the  plaintiff  in  error: 

"No  damages  can  be  given  for  fright  or  mental  suffering  resulting  from 
mere  risk  or  peril,  where  no  actual  injury  has  been  sustained;  nor  for  the- 
results  of  mental  or  nervous  disturbances,  where  no  bodily  harm  is  sustained.'*' 

The  charge  of  the  court  must  be  construed  with  reference  to  the 
facts  elicited  at  the  trial.  It  will  therefore  be  necessary,  in  rela- 
tion to  these,  as  well  as  other  points  to  be  hereafter  discussed,  to- 
refer  generally  to  such  facts. 

The  passenger  train  of  the  plaintiff  in  error  was  composed  of  an 
engine,  mail  car,  baggage  car,  smoking  car,  day  coach,  tourist 
sleeper,  Pullman  sleeper,  and  a  special  car.  The  defendants  m 
error  occupied  a  lower  berth  in  the  Pullman  sleeper.  They  had  re- 
tired. Mrs.  Roller  was  clad  in  her  nightdress  when  the  collision; 
occurred,  near  New  Castle,  but  was  not  asleep.  The  collision 
occurred  just  before  midnight,  and  the  results  were  serious.  The 
engines  of  the  respective  trains  were  thrown  upon  each  other  with 
great  force.    The  front  cars  were  telescoped.    Immediately  follow- 
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ing  the  collision  there  was  an  explosion,  caused  by  the  gas  with 
which  the  passenger  trains  were  lighted.  The  portion  of  the  train 
in  front  of  the  Pullman  sleeper  caught  fire  and  was  destroyed  in 
the  ensning  conflagration.  The  testimony  of  Mrs.  Roller,  detailing 
the  facts,  as  they  appeared  to  her  at  the  time,  and  her  previous 
and  subsequent  condition  of  health,  is  as  follows: 

*•!  was  27  years  old  last  October.    ♦    ♦     ♦    I  was  married  to  Dr.  Roller 
♦     ♦     •     the  9th  of  October,  1895.     ♦    ♦    ♦    Prior  to  the  time  of  my  mar- 
riage,   •     ♦     ♦     I  cannot  recall  any  sickness,  except  about  8  years  ago  I 
•  had  the  croup.    I  had  no  nervous  trouble,  and  my  mother  had  no  nervous. 
trouble,  nor  any  member  of  the  family.    ♦    ♦    ♦    My  mother  was  not  of  a 
Denrous  disposition.    ♦    ♦    ♦    When  I  left  Palmer,  the  1st  of  September,  1897, 
I  weighed  135  pounds.    I  was  in  perfect  health.    ♦    ♦    ♦    i  w&s  not  fatigued 
with  the  journey  at  all.   Felt  no  effects  from  the  altitude.    ♦    ♦    ♦    I  retired 
right  away  after  we  left  Glenwood  Springs.    1  had  my  nightdress  and  my 
stockings  on.    Dr.  Roller  occupied  the  same  berth  with  me.    We  had  not  gone 
very  far.     I  had  not  gotten  asleep  yet,  when  I  was  awakened  with  a  terrible 
bump,  and  I  was  brought  upright  in  my  berth.    My  head  was  knocked  onto- 
my  chest.    Then  my  head  fell  back  onto  the  board,  and  there  was  not  any- 
thing there.    The  plUow  that  was  there  seemed  to  be  down  lower,  on  my  back. 
♦     ♦     ♦     I  could  see  from  the  window  a  great  light,  and  fire.    When  we  went 
to  bed  the  curtains  were  down  almost  all  the  way.    When  we  were  awakened 
they  were  up  quite  a  bit.    I  heard  what  sounded  like  what  we  hear  on  the 
Fourth  of  July, — ^a  cannon  explosion.    It  was  very  distinct.    I  heard  a  noise 
right  outside  of  my  berth.    Somebody  said,  *If  we  can  get  them  out,  all  right; 
but  I  have  my  doubts  about  it.'    Then  the  noise  went  from  my  berth  further 
up  the  car,  and  said.  'Get  out.  everybody,  before  you  burn  up.'    I  got  up  and 
ran  for  the  door.    I  did  not  dress.    I  took  out  a  serge  skirt,    I  did  not  put  it 
on,    ♦     ♦    ♦    I  went  out  the  furthest  door  from  the  engine.    When  I  got  to 
the  door  the  PuUman  conductor  passed  me,  and  Jumped  out  before  me.    I 
Jumped  out  after  him.    ♦    ♦    ♦    The  conductor  got  out  on  the  same  side, 
and  did  not  help  me  oft.    I  Jumped  oft  down  to  the  ditch,  quite  a  little  dis- 
tance.   The  next  thing  that  happened,  the  doctor  was  trying  to  help  me  up 
on  the  embankment;   and  when  I  got  up  on  the  embankment  I  saw  a  man 
with  his  flesh  all  falling  oft,  and  I  saw  another  man  lying  on  the  ground.    I 
raw  some  people  bringing  back  some  more.    It  was  light,  and  up  in  front  the 
engines  and  cars  were  burning.    •    ♦    •    There  was  another  car  behind  ours. 
and  I  went  back  quite  a  distance  further  than  that  car.    There  I  met  General 
and  Mrs.  Weidner;    It  was  not  longer  than  five  or  ten  minutes  after  I  got 
up  on  the  bank.    My  husband  stayed  with  me  all  the  time.    While  I  was 
moving  back.  Dr.  Boiler  went  back  to  the  car  to  get  my  clothes,  and  he  helped 
to  dress  me.    ♦    •    ♦    Before  I  left  the  car,  when  my  head  was  knocked 
up  onto  my  chest  I  had  a  severe  pain  in  my  back  and  the  back  of  my  head. 
After  I  got  out  of  the  car.  and  \xp  on  the  embankment,  I  had  great  pain  in 
my  back,  of  the  weight  of  my  head.    I  have  suffered  a  great  deal  of  pain  in 
the  back  of  my  head  and  neck  and  in  my  right  side.    I  first  felt  it  in  my  right 
side  the  morning  after  the  accident    I  was  up  there  on  the  embankment  for 
three-quarters  of  an  hour.    I  remained  there  until  the  conductor  told  me  to 
get  into  the  car.    •    ♦    ♦    We  remained  in  the  car  until  we  got  back  to  New 
C^tle.    ♦    ♦     ♦    During  that  day  in  New  Castle  there  was  a  terrible  itching 
sensation  all  over  my  body.    It  continued  until  some  time  In  October,  after 
the  accident.    It  was  the  hives.    I  never  had  anything  like  it  before.    I  never 
had  any  sensation  of  pain  prior  to  the  accident.    These  sensations  of  pain 
have  not  ceased.    They  have  grown  very  much  worse.    ♦    ♦    •    Since  the 
accident  I  have  had  a  great  many  spells  of  exhaustion.    ♦    ♦    ♦    Before  I 
took  this  Journey  I  never  knew  but  that  my  memory  was  aU  right.    Now.  if  I 
should  read  anything  this  afternoon,  I  could  not  remember  very  well   to> 
nJghf 

Upon  all  material  facts  testified  to  by  her  she  was  corroborated 
hr  the  testimony  of  other  witnesses.    There  were  several  passengers 
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in  the  Pullman  car,  at  the  time  of  the  collision,  who  testified  at  the 
trial  that  they  did  not  hear  any  remarks  made  by  the  conductor 
about  any  difficulty  of  getting  the  passengers  out,  or  any  state- 
ment by  anybody  to  hurry  and  get  out  before  they  burned  up,  or 
anything  to  that  effect.  Some  of  them  stated  that  the  conductor, 
in  answer  to  inquiry  as  to  what  was  the  trouble,  said,  ^1.  am  going 
forward  to  find  out,"  and  that  he  soon  returned,  and  stated  in  a 
loud  tone  of  voice  that:  "Passengers  will  get  out  and  dress.  There 
is  a  wreck  ahead,  and  the  cars  are  on  fire,  but  you  will  have  plenty 
of  time  to  get  out."  It  is  apparent  from  the  entire  testimony  that 
the  injury  to  Mrs.  Roller  was  real,  not  feigned.  It  will  be  observed 
that  she  did  not  testify  that  her  injuries  came  from  any  fright.  The 
injuries  which  she  testified  to  were  received  from  the  effect  of  the 
collision  while  in  her  berth.  Her  testimony  in  this  respect  is  un- 
contradicted. The  chai*acter  of  the  injuries  she  received  was  such 
as  might  not  fully  disclose  the  extent  of  them  at  once.  She  testi- 
fied, however,  she  felt  the  pain  in  her  head  and  neck.  The  next  day 
she  realized  ^e  had  a  pain  in  her  right  side.  The  truth  is,  as  shown 
by  the  record,  that  she  thereafter  gradually  declined  in  health,  be- 
came nervous  and  subject  to  spells  of  exhaustion,  and  suffered  great 
pain.  In  fact,  it  was  admitted  upon  the  oral  argument  that  she 
had  become  a  physical  wreck,  as  compared  with  her  general  state  of 
health  previous  to  the  injury.  The  sole  contention  of  the  plaintiff 
in  error  is  that  the  instructions  were  erroneous,  because  the  case 
was  tried  upon  the  theory  that  the  injuries  were  the  result  of  fright 
alone,  and  that  there  was  no  actual  bodily  injury,  and  that  upon 
this  point  there  *waB  at  least  a  conflict  in  the  evidence.  The  record 
furnishes  no  facts  to  support  this  contention.  It  would  have  been 
error  for  the^  court,  under  the  facts  of  this  case,  to  have  instructed 
the  jury  as  requested  by  the  plaintiff  in  error.  The  charge  of  the 
court,  as  given  of  its  own  motion,  may  be  subject  to  criticism,  but 
it  is  not  erroneous.  It  will  be  noticed  that  the  court,  in  its  charge, 
said  to  the  jury,  "If  the  evidence  fails  to  satisfy  you  that  said  plain- 
tiff Katherine  A.  Roller  was  injured  by  said  collision,  your  verdict 
will  be  for  the  defendant."  Was  not  this  explicit  and  clear?  If 
there  was  no  injury,  that  was  the  end  of  the  case.  In  the  briefs  of 
counsel  there  is  a  lengthy  discussion  of  the  question  whether  fright 
or  mental  distress  alone  constitutes  such  an  injury  that  the  law  will 
allow  a  recovery  for  it.  This  question  is  not  involved  in  this  case, 
and,  for  the  purpose  of  this  opinion,  it  may  be  conceded  that  any 
effect  of  a  wrongful  or  negligent  act  which  affects  the  mind  alone, 
without  injury  to  the  body,  will  not  furnish  a  ground  of  action. 
Whatever  the  rule  in  such  cases  may  be,  en  passant,  we  apprehend 
that  it  will  depend  upon  the  particular  facts  in  each  case.  There 
is  no  conflict  in  the  authorities  upon  the  question  that  when,  by  the 
negligence  of  the  defendant's  acts,  the  plaintiff  receives  a  bodily  in- 
jury, he  is  entitled  to  recover  damages,  not  only  for  such  injury, 
but  for  all  the  injurious  results  which  are  a  reasonable  and  natural 
consequence  thereof,  and  were  actually  and  proximately  occasioned 
thereby.  We  all  know,  by  common  knowledge,  that  serious  results 
may  naturally  follow  from  bodily  injuries,  without  breaking  an  arm. 
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or  leg,  or  bones  of  the  body.    The  body  and  mind  are  so  intimately 
connected  that  the  mind  is  very  often  directly  and  necessarily  af- 
fected by  physical  injuries.    A  nervous  shock,  without  a  blow  to 
the  person,  might,  under  some  circumstances,  be  so  great  as  to  cause 
bodily   injury.     In  estimating  the  amount  of  damages  which  the 
defendants  in  error  were  entitled  to  recover,  the  jury  had  the  right 
to  take  into  consideration  all  the  testimony  as  to  the  surrounding 
facts  and  circnmstances  at  the  time  of,  and  incident  to,  the  collision, 
indnding  the  x>osition  and  situation  in  which  Mrs.  Boiler  was  placed 
thereby,  in  order  to  arrive  at  the  truth  as  to  the  extent  of  the  bodily 
iDjaries  she  received,  and  the  character  and  extent  of  the  fright 
or  shock,   if    any,  to  her  system,  resulting  from  and  directly  at- 
tribntable  to  the  collision  and  injury.    In  a  case  like  the  present, 
the  proximate  damages  which  the  person  injured  is  entitled  to  re- 
cover are  the  ordinary  and  natural  results  of  the  collision  and  in- 
jury, and  are  such  as  might  reasonably  be  expected  would  follow 
therefrom.     This  general  principle,  wherever  discussed,  is  expressly 
recognized  by  all  the  authorities,  which  hold  that  damages  cannot 
he  recovered  for  mere  fright  alone,  without  any  bodily  injury.    If 
there  was  any  fright  or  shock  which  resulted  from  her  bodily*  injury 
in  connection  with  the  collision,  the  accompanying  explosion,  fire, 
and  wreckage  of  the  cars,  and  the  surrounding  circumstances  di- 
rectly connected  therewith  and  solely  attributable  thereto,  there  is 
no  substantial  reason  why  she  should  not  be  allowed  to  recover  all 
damages  naturally  and  reasonably  and  approximately  arising  there- 
from.    The  instruction  under  consideration  was  substantially  taken 
-  from  the  opinion  in  Bell  v.  Railroad  Co.,  26  Ir.  Law  E.  428,  cited, 
reviewed,  and  held  correct  in  Sedg.  Meas.  Dam.  640.    In  Traction 
Co.  V.  Lambertson,  59  N.  J.  Law,  297,  36  Atl.  100,  it,w£^p  expressly 
held  that,  where  there  is  actual  physical  injury,  damages  resulting: 
from  the  incidental  fright  may  be  recovered.    In  Warren  v.  Eailroad 
Co.,  163  Mass.  484,  487,  40  N.  E.  895,  the  plaintiff,  while  attempt- 
ing to  drive  a  buggy  over  the  track  at  a  railroad  crossing,  was,  by 
the  carelessness  and  negligence  of  the  gate  keeper,  shut  in  between 
the  gates;   and  a  passing  train  hit  the  buggy,  and  he  was  thrown 
out  upon  the  ground.    The  trial  court  instructed  the  jury: 

*1f  you  should  find  that  there  was  a  tortious  act  on  the  part  of  the  defend- 
ant, then  you  may  take  It  Into  account,  as  part  of  the  damage  that  the  plaintiff 
is  entitled  to  recover,  if  at  aU,  for  fright  and  mental  suffering  which  he  under- 
went If  he  underwent  any  at  aU.  It  may  be  used  to  enhance  damages, — fright 
caused  by  nerrooB  shock." 

Replying  to  the  criticism  of  the  term  "tortious  act,"  the  court  said: 

"VTe  think  that  the  meaning  of  this  phrase,  in  the  connection  in  which  it 
Is  used.  Is  that  If  the  defendant's  train  struck  the  carriage  of  the  plaintiff, 
and  he  was  thereby  thrown  out  upon  the  ground,  this  would  be  a  tortious  act, 
Sf  occasioned  by  the  defendant's  negligence,  and  that,  if  this  act  resulted  in 
injury  to  the  plaintiff,  the  defendant  would  be  liable,  if  the  plaintiff  was  In 
the  exercise  of  due  care,  and  that  in  estimating  the  damages  the  Jury  might 
take  into  accoont,  not  only  the  physical  injury,  but  also  the  fright  and  nerv- 
ous shock.  This  ruling,  we  think,  was  either  correct,  or  sufficiently  favorable 
to  the  defendant  It  is  a  physical  injury  to  the  person  to  be  thrown  out  of  a 
wagon,  or  to  be  compelled  to  Jump  out,  even  although  the  harm  done  consists 
mainly  ot  nervous  shock." 
41  C.C^.— 8 
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In  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  474,  24  L.  Ed.  256,  the  court 
said: 

"The  true  rule  Is  that  what  is  the  proximate  cause  of  an  injury  is  ordinarily 
a  question  for  the  jury.  It  is  not  a  question  of  science  or  of  legal  knowledge.  . 
It  is  to  be  determined  as  a  fact,  in  view  of  the  circumstances  of  fact  attend- 
ing it  The  primary  cause  may  be  the  proximate  cause  of  a  disaster,  though 
it  may  operate  through  successive  instruments,  as  an  article  at  the  end  of  a 
chain  may  be  moved  by  a  force  applied  to  the  other  end,  that  force  being  the 
proximate  cause  of  the  movement,  or  as  in  the  oft-cited  case  of  the  squib 
thrown  in  the  market  place.  2  W.  Bl.  892.  The  question  always  is,  was 
there  an  unbroken  connection  between  the  wrongful  act  and  the  Injury, — a 
continuous  operation?  Did  the  facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  natural  whole,  or  was  there  some 
new  and  independent  cause  intervening  between  the  wrong  and  the  injury?  It 
is  admitted  that  the  rule  Is  difficult  of  application.  But  it  is  generally  held 
that  in  order  to  warrant  a  finding  that  negligence,  or  an  act  not  amounting  to 
wanton  wrong,  is  the  proximate  cause  of  an  injury,  it  must  appear  that  the 
injury  was  tjie  natural  and  probably  consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the  attending  cir- 
cumstances. ♦  ♦  ♦  When  there  is  no  intermediate  efficient  cause,  the 
original  wrong  must  be  considered  as  reaching  to  the  effect,  and  proximate 
to  It." 

The  following  additional  authorities  sustain  the  views  we  have 
expressed,  and  support  the  conclusion  above  announced, — ^that  the 
court  did  not  err  in  its  charge  to  the  jury:  Sloane  v.  B^ilway  CJo.,. 
Ill  Cal.  668,  680,  44  Pac.  320,  32  L.  R.  A,  193;  Purcell  v.  Railway 
^Co.,  48  Minn.  134,  137,  50  N.  W.  1034,  16  L.  R  A.  203;  Railway  Co. 
V.  Marchant,  28  C.  C.  A.  544,  84  Fed.  870,  872;  Coy  v.  Gas  Co.  (Ind. 
Sup.)  46  N.  E.  17,  20;  Mack  v.  Railroad  Co.,  52  S.  C.  323,  334,  29 
S.  E.  905,  40  L.  R.  A.  679,  et  seq.;  Hamilton  v.  Railway  Co.,  17  Mont. 
334,  347,  42  Pac.  860,  43  Pac.  713. 

5.  There  are  several  other  assignments  of  error  that  bear  such 
a  close  relation  to  the  last  point  as  not  to  require  any  extended  dis- 
cussion, owing  to  the  conclusions  already  reached: 

(1)  It  is  claimed  that  the  court  erred  in  the  next  portion  of  it» 
charge,  where,  after  informing  the  jury  that  exemplary  or  punitive 
damages  could  not  be  allowed,  and  that  the  damages,  if  any,  which 
could  be  recovered,  are  compensatory  damages, — such  damages  as 
would  naturaUy  flow  directly  from  the  injury,  if  any,  occasioned  ta 
Mrs.  Roller  by  said  collision, — it  added:  * 

"These  compensatory  damages  embrace  aU  damages  for  bodily  and  mental 
pain  and  suffering  which  have  resulted  to  said  Katherlne  A.  Roller  from  said 
injuries,  and  If  said  injuries  are  permanent,  or  she  has  not  recovered  from 
them,  such  damages,  also,  as  you  may  find  from  the  evidence  it  is  fair  to^ 
believe  she  will  suffer  from  said  injury  in  the  future." 

This  part  of  the  charge  was  unquestionably  correct.  It  is,  of 
course,  to  be  considered  with  reference  to  the  facts,  and  to  the  pre- 
vious portions  of  the  charge.  In  District  of  Columbia  v.  Woodbury,. 
136  U.  S.  450,  439,  10  Sup.  Ct.  993,  34  L.  Ed.  475,  the  court,  in  dis- 
cussing this  question,  said: 

"The  authorities  aU  agree  that  in  cases  of  this  character  much  latitude  must 
be  given  to  juries  in  estimating  the  damages  sustained  by  the  person  injured. 
Physical  suffering  resulting  from  such  injuries  Is  necessarily  attended  by 
mental  suffering  In  a  greater  or  less  degree.  And  as  said  in  Kennon  v.  Gil- 
mer, 131  U.  S.  22,  20,  27,  9  Sup.  Ct.  (J97,  33  L.  Ed.  112:    *The  action  is  for  an 
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Injury  to  the  person  of  an  intelligent  being;    and  when  the  injury,  whether 

caused  by  ^willfulness  or  negligence,  produces  mental  as  well  as  bodily  anguish 

and  suffering,   it  is  impossible  to  exclude  the  mental  suffering  in  estimating 

the  extent  of  the  personal  injury  for  which  compensation  is  to  be  awarded.' 

K&Uroad  Co.  v.  Barron,  5  Wall.  90,  105,  18  L.  Ed.  591;  Canal  Co.  v.  Graham,  63 

Pa.  St.  290;    Smith  v.  Holcomb,  99  Mass.  552;    Holyoke  v.  Ralhoad  Co.,  48 

N.  H.  541;   Stodcton  v.  Frey,  4  GiU,  406:  Smith  v.  Overby,  30  Ga.  241;   Cox  v. 

Yanderkleed,  21  Ind.  164;  Lynch  v.  Knight,  9  H.  L.  Cas.  577." 

In  Railroad  Co.  v.  Harmon,  147  U.  S.  571,  573,  584,  13  Sup.  Ct. 
558,  37  L.  Ed.  286,  the  court  held  that  the  following  instruction  was 
correct: 

**If  the  jury  find  for  the  plaintiff,  they  will  find  for  him  such  an  amount  of 
damages  as  will  fully  compensate  him  for  the  suffering  of  mind  and  body  in- 
flicted upon  him  by  his  Injur^  for  the  personal  inconvenience,  the  loss  of 
time,  and  the  expenses  of  cure  that  naturally  and  proximately  resulted  from 
the  injury  he  suffered;  and,  If  they  find  that  the  injuries  sustained  by  the 
plaintiff  are  permanent,  they  will  also  find  for  him  such  damages  as  wiU  fully 
compensate  him  for  the  suffering  of  mind  and  bods,  the  personal  inconven- 
ience, and  the  loss  of  time  that  he  will  suffer  in  the  future,  in  determining 
this  as  to  the  future,  they  will  consider  plaintiff's  bodily  vigor  and  age,  as" 
shown  by  the  evidence  adduced." 

See,  also,  Koetter  v.  Railway  Co.  (Sup.)  13  N.  Y.  Supp.  459;  Ken- 
yon  V.  City  of  Mondovi,  98  Wis.  50,  54,  73  N.  W.  314;  Wilson  v.  Rail- 
road Co.,  132  Pa.  St  27,  33,  18  Atl.  1087;  Saldana  v.  Railway  Co.  (C. 
C.)  43  Fed,  862,  867;  Stutz  v.  Railway  Co.,  73  Wis.  147,  151,  40  N.  W. 
653;  Railroad  Co.  v.  Martin,  111  lU.  220,  227;  Railway  Co.  v.  Tay- 
lor, 170  ni.  49,  57,  48  N.  E.  831;  Cameron  v.  Trunk  Line,  10  Wash. 
507,  512,  39  Pac.  128;  HamUton  v.  Railway  Co.,  17  Mont.  352,  42 
Pac  860,  and  43  Pac.  713. 

(2)  It  ifl  argued  that  the  court  erred  in  allowing  Dr.  Brill  to  state 
his  opinion  as  to  the  cause  of  Mrs.  Roller's  condition,  and  to  answer 
the  hypothetical  question  propounded  to  him.  The  latter  objection 
was  also  made  to  the  testimony  of  other  physicians.  No  witnesses 
were  introduced  by  the  plaintiff  in  error  to  disprove  the  testimony 
and  opinions  of  these  physicians  as  to  the  extent  or  cause  of  her 
injuries,  nor  were  any  amendments  to  the  hypothetical  question 
proposed;  but  the  objections  were  made  to  the  opinions  given,  and 
exceptions  taken  to  their  admission.  Dr.  Brill  testified  that  he  first 
met  ifrs.  Roller  September  28,  1897;  that  since  that  time  he  had 
been  her  family  physician;  that  she  complained  at  that  time  of 
pain  in  the  back  of  the  head  and  neck,  in  the  right  side,  and  along 
the  spine,  and  of  the  itching  from  the  hives;  that  she  was  somewhat 
nervous  in  her  appearance  and  bearing;  that  there  was  not  at  that 
time  any  external  violence  that  he  could  discover  at  the  back  of  the 
head  or  neck,  but  there  was  some  tenderness  along  the  spine  and 
along  the  back  of  the  neck;  that  he  prescribed  for  her  in  the  usual 
manner;  that  he  saw  her  every  few  days;  that  about  the  1st  of  Jan- 
uary, 1898,  she  began  to  lose  flesh  and  lost  strength  and  became 
somewhat  pale  and  ancemic,  more  nervous,  and  more  timid  and  ap- 
prehensive; that  her  whole  bearing  was  changed,  her  pulse  became 
accelerated,  ranging  from  90  to  110  or  120,  and  that  there  was  a 
slight  elevation  of  temperature;  that  in  the  early  part  of  the  year 
1898  these  sATnptoms  persisted,  and  became  more  and  more  notice- 
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able;  that  by  the  last  of  May  she  had  become  quite  emaciated,  had 
lost  a  great  deal  of  flesh,  her  memory  was  tardy  and  defective,  and 
her  mental  action  slow;  that  there  were  muscular  cramps  and 
twitching  in  the  limbs  and  face;  that  she  complained  of  being  wcsak, 
of  loss  of  strength,  and  being  nervous,  and  of  pain  in  the  back  of 
the  head  and  neck,  and  over  the  right  side  of  the  body,  and  in  the 
spine.  He  continued  detailing  her  condition  up  to  the  time  of  the 
trial;  showing,  among  other  things,  that  her  sense  of  pain  had  be- 
come greatly  diminished  over  her  entire  body,  and  that  at  some 
points  it  seemed  almost  obliterated.  At  the  close  of  his  testimony 
the  following  questions  were  propounded  to  him,  and  answers  given 
thereto: 

**Q.  From  your  examination  that  you  have  made  of  her,  and  assuming  that 
her  condition  is  as  you  have  testified  upon  the  stand,  as  observed  by  you, — 
from  the  examination  that  you  have  made, — ^are  you,  as  a  physician  and  sur- 
geon, and  from  your  experience  as  such,  able  to  form  an  opinion  as  to  what 
is  the  cause  of  her  preseift  condition?  A.  Yes;  I  am.  Q.  What  is  that  cause? 
A.  Her  condition  is  the  result  of  injury  and  shocls  of  some  sort." 

(3)  Thereafter  a  hypothetical  question  was  propounded  to  Dr. 
Brill,  substantially  detailing  at  great  length  the  condition  of  Mrs. 
Roller,  as  to  her  health  previous  to  the  collision  and  afterwards, 
as  testified  to  by  him  and  other  witnesses,  and  of  the  fact  of  the 
collision  and  of  all  the  circumstances  connected  therewith,  sub- 
■  stantially  as  testified  to  by  Mrs.  Roller,  and  other  witnesses  at  the 
trial,  and  closing  with  the  statement: 

"Assuming  these  facts  to  be  as  I  have  stated  them,  and  the  woman  as  I 
have  described  her,  frona  your  experience  as  a  physician  and  surgeon  are  you 
able  to  form  an  opinion  as  to  the  cause  of  her  present  condition?  A.  Yes,  sir. 
Q.  What  is  that  opinion?  ♦  *  ♦  What  would  you  say,  then,  was  the 
cause  of  her  present  condition,  assuming  the  facts  as  I  have  stated  them?  A. 
The  injury  and  shock  due  to  the  accident  described." 

The  court  did  not  err  in  permitting  pr.  Brill  to  give  his  opinion 
as  to  the  cause  of  Mrs.  Roller's  condition.  The  rule  is  well  settled 
that  a  medical  expert  may  form  and  express  an  opinion  of  the  na- 
ture and  cause  of  the  bodily  or  mental  condition  of  his  patient, 
— her  ills,  symptoms,  pains,  and  suffering, — derived  from  his  own 
knowledge,  from  his  attendance,  treatment,  and  examinations,  al- 
though based  in  part  upon  her  statements  and  complaints  made 
at  different  times  as  to  her  pains  and  sufferings,  and,  in  this  con- 
nection, to  give  his  opinion  whether  her  injuries  are  liable  to  be 
permanent,  and  whether  her  present  condition  is  due  to  or  caused 
by  sickness,  injury,  accident,  or  violence.  McClain  v.  Railroad 
Co.,  116  N.  Y.  460,  468,  22  N.  E.  1062;  Railway  Co.  v.  Wood,  113 
Ind.  545,  553,  14  N.  E.  572,  and  16  N.  E.  197;  Turner  v.  City  of 
Newburg,  109  N.  Y.  301,  308,  16  N.  E.  344;  Johnson  v.  Railroad 
Co.,  47  Minn.  430,  432,  50  N.  W.  473;  Courvoisier  v.  Raymond,  23 
Colo.  113,  117,  47  Pac.  284;  Railroad  Co.  v.  Newell,  104  Ind.  264, 
3  N.  E.  836;  Railroad  Co.  v.  Spilker,  134  Ind.  381,  391,  33  N.  E. 
280,  and  34  N.  E.  218;  McKeon  v.  Railway  Co.,  94  Wis.  477,  483, 
69  N.  W.  175,  35  L.  R.  A.  252;  Bowen  v.  Railway  Co.,  89  Hun,  594, 
597,  35  N.  Y.  Supp.  540;  Perkins  v.  Railroad  Co.,  44  N.  H.  223,  225; 
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Jackson  v.  Bamham  (Colo.  Sup.)  39  Pac.  577,  578;   Insurance  Co. 
V.  Moaley,  8  Wall.  397,  404,  19  L.  Ed.  437;  Railroad  Co.  v.  Urlin, 
158  TJ.  S.  271,  275,  15  Sup.  Ct.  840,  39  L.  Ed.  977. 
In  Turner  v.  Ci^  of  Newburg,  supra,  the  court  said: 

*The  questions  addressed  to  the  physicians,  calling  for  their  opinions  as  to 
whether  the  physidUi  condition  in  which  they  found  the  plaintiff  to  be,  upon 
their  examination  of  her,  could  have  resulted  from  a  fall,  were  not  objectionable, 
and  infringed  upon  no  rules  of  evidence.  We  see  no  objection  to  the  expres- 
sion of  opinions  by  competent  medical  experts  upon  an  ascertained  physical 
condition  of  suffering  or  bad  health,  as  to  whether  that  condition  might  have 
been  caused  by,  or  be  the  result  of,  a  previous  injury." 

In  Bailroad  Co.  v.  Urlin,  supra,  the  court  said: 

''As  one  of  the  principal  questions  in  the  case  was  whether  the  injuries  of 
tlie  def^idant  were  of  a  permanent  or  of  a  temporary  character,  it  was  cer- 
tainly competent  to  prove  that  during  the  two  years  which  had  elapsed  between 
the  happening  of  the  accident  and  the  trial  there  were  several  medical  exam- 
inations into  the  condition  of  the  plaintiff.  Every  one  knows  that  when  in- 
juries are  internal,  and  not  obvious  to  visual  inspection,  the  surgeon  has  to 
largely  depend  on  the  responses  and  exclamations  of  the  patient  when  sub- 
jected to  examination.  'Whenever  the  bodily  or  mental  feelings  of  an  individ- 
nal  are  material  to  be  proved,  the  usual  expressions  of  such  feelings,  made  at 
the  time  In  question,  are  also  original  evidence.  If  they  were  the  natural  lan- 
guage of  the  affection,  whether  of  body  or  mind,  they  furnish  satisfactory  evi- 
dence, and  often  the  only  proof  of  its  existence,  and.  whether  they  were  real 
or  feigned  is  for  the  jury  to  determine.  So,  also,  the  representations  by  a  sick 
person  of  the  nature,  symptoms,  and  effects  of  the  malady  under  which  he  is 
suffering  at  the  time  are  original  evidence.  If  made  to  a  medical  attendant, 
they  are  of  greater  weight  as  evidence;  but,  if  made  to  any  other  person,  they 
are  not,  on  that  account,  rejected.*    1  Greenl.  Bv.  (14th  Ed.)  §  102." 

(4)  The  objections  urged  to  the  hypothetical  question  propounded 
to  Dr.  Brill  and  to  other  physicians,  are  wholly  untenable.  The 
principal  contention  is  that  in  detailing  the  circumstances  in  re- 
gard to  the  collision,  and  of  Mrs.  Roller's  subsequent  condition, 
some  of  the  facts  were  misstated,  and  others  exaggerated  and  as- 
sumed, without  any  warrant  in  the  evidence.  Let  us  see  upon 
what  foundation  this  claim  is  made: 

(a)  The  question,  in  stating  the  facts  at  the  time  of  the  collision, 
aBsames  that  Mrs.  Boiler  ^'was  asleep,''  whereas  her  testimony  was 
that  she  *^d  not  gotten  asleep  yet,"  when  she  was  awakened 
with  a  terrible  bump>  etc.  What  influence  could  such  a  tri- 
fling discrepancy  possibly  have  in  controlling  the  answers  of  the 
physicians  or  the  judgment  of  the  jurors?  None  whatever.  What 
difference  did  it  make  whether  she  was  at  the  time  dozing,  sound 
asleep,  or  fully  awake? 

(b)  The  next  alleged  misstatement  and  exaggeration  is  that  there 
"^was  a  series  of  shocks    *    *    *    accompanied  by  explosions  and 
loud  detonations,"  whereas  Mrs.  Boiler  only  testified  that  there 
was  one  explosion  and  detonation.    Her  words  were  that  she  ''heard 
wAat  sounded  like  what  we  hear  on  the  Fourth  of  July, — a  cannon 
explosion.'^     But  in  framing  the  question  the  counsel  is  not  to  be 
confined  to  the  testimony  of  Mrs.  Boiler,  nor  to  the  use  of  the  es.- 
act  and  precise  words  of  any  witness.    Its  substance  and  true  mean- 
ing need  only  be  given. 
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Dr.  Roller,  in  testifying  upon  the  point  under  review,  said: 

"We  had  a  head  to  head  collision.  We  were  thrown  forward  in  our  berths. 
We  had  one  concussion,  and  immediately  after  that  we  had  another." 

Peter  Weidner  testified: 

"We  had  a  collision.  I  could  not  Just  tell  what  it  was  at  the  time  it  hap- 
pened, but  I  found  we  had  stopped  very  suddenly,  and  then  drew  back  and  had 
another  concussion,  and  shook  us  up  pretty  welL  Immediately  after  the  col- 
lision there  was  a  heavy  explosion." 

William  C.  St.  Pierre,  a  passenger,  called  on  behalf  of  the  plain- 
tiff, who  was  only  affected  slightly  by  the  stopping  of  the  train,  tes- 
tified: 

"I  noticed  a  sudden  Jar  in  the  car,  and  then  another  one.  I  suppose  the 
tlrst  Jar  was  the  application  of  air  brakes.  The  next  Jar  came  immediately 
afterwards.  A  short  while  after  that  there  was  an  explosion.  I  cannot  tell 
how  much  time  elapsed  between  the  last  Jar  and  the  explosion.  It  was  some 
little  time." 

If  the  identical  language  used  by  these  witnesses  had  been  in- 
serted in  the  question,  it  would  have  conveyed  to  the  physicians 
and  jury,  in  substance,  the  same  meaning  as  the  language  inserted 
in  the  question.  There  was  more  than  one  concussion,  more  than 
one  detonation.  It  is  manifest  that  the  change  in  the  language 
used  could  not  have  had  any  greater  infiuence  with  the  physicians 
and  jury  than  if  the  actual  words  used  by  the  witnesses  had  been 
given. 

(c)  The  other  portions  claimed  to  be  objectionable  are  that: 

"By  the  said  collision  she  was  thrown  violently  In  the  said  berth,  and 
against  the  head  end  of  said  berth,  and  the  back  of  her  head  and  back  of  her 
neck  being  impressed  against  the  head  end  of  said  berth,  and,  in  fear  of  her 
personal  safety  was  compeUed,  in  her  nightdress,  ♦  ♦  ♦  to  alight  from  said 
train  in  the  nighttime,  and  ♦  ♦•  ♦  to  descend  into  a  deep  trench  ♦  *  • 
and  ascend  a  steep  embankment,  and  there  to  be  exposed  until  her  clothes 
would  be  brought  to  her,  and  there  was  exposed  to  her  sight  persons  injured  in 
said  collision." 

Counsel  argue  that  the  use  of  the  words  "violently"  and  "com- 
I»elled"  was  absolutely  erroneous  and  prejudicial,  and  wholly  unwar- 
ranted by  any  evidence.  In  lieu  of  the  word  "violently,"  Mrs.  Roller 
used  the  word  "terrible,"  which,  in  its  ordinary  signification,  means 
"frightful;  adapted  to  excite  terror;  dreadful."  It  will  be  noticed 
that  the  word  "compelled,"  as  used,  did  not,  and  was  not  intended 
to,  convey  the  idea  that  she  was  compelled  by  any  command  of 
the  plaintiff  in  error  or  its  agents  to  leave  the  train,  but  that  she 
was  compelled  in  fear  of  her  personal  safety.  This  is  virtually  what 
she  testified  to. 

We  have  examined  these  questions  for  the  purpose  of  showing 
that  there  was  no  substantial  ground  upon  which  to  base  any  valid 
objection  to  the  hypothetical  question.  The  objections  noticed  are 
the  most  formidable  made  by  counsel,  and  the  others,  being  equally 
without  merit,  need  not  be  noticed.  In  all  that  we  have  said,  it 
must  be  distinctly  understood  that  we  do  not  deny  the  general  prop- 
osition urged  by  counsel,  but  here  expressly  affirm  tljp  same, — ^that 
it  would  be  reversible  error  to  admit  the  answer  of  expert  witnesses 
to  hypothetical  questions  which  assume  the  existence  of  facts  upon 
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which  no  evidence  is  offered.    But  when  the*  question  assumes  the 
eiistence  of  any  state  of  facts  which  the  evidence  directly,  fairly, 
and  reasonably  tends  to  establish  or  justify,  and  does  not  transcend 
the  range  of  evidence,  it  is  proper  to  permit  such  questions  to  be 
answered,  and  it  is  not  necessary  that  the  questions  shall  embrace 
or  cover  all  tlie  facts  in  the  case.    Railway  Co.  v.  Wood,  113  Ind. 
545,  554,  14  N.  E.  572,  and  16  N.  E.  197;  Stearns  v.  Field,  90  N.  Y. 
fi40;    Powers    v.   Kansas  City,  56  Mo.  App.  573,  577;    Meeker  v. 
Meeker,  74  Iowa,  352,  357,  37  N.  W.  773;  Bever  v.  Spangler,  93  Iowa, 
576,  602,  CI  N.  W.  1072;  Manatt  v.  Scott  (Iowa)  76  N.  W.  717,  720; 
Ross  V.  Railroad  Ck^.,  112  Mo.  45,  48,  20  S.  W.  472,  18  L.  R.  A.  823; 
FHUerton  v.  Fordyce  (Mo.  Sup.)  44  S.  W.  1053,  1056;  Rog.  Exp.  Test. 
\2d  Hd.)  §  27 ;  8  Enc.  PL  &  Prac.  757,  758,  and  authorities  there  cited. 
6.  It  is  with  much  vigor  and  earnestness  argued  that  the  court 
erred  in  x^ermitting  witnesses  to  testify  to  what  they  saw  and  heard 
while  upon  the  embankment  after  Mrs.  Roller  had  left  the  car,  and 
in  failing  to  instruct  the  jury  that  there  could  be  no  recovery  for 
any  injuries  resulting  from  what  she  there  saw.    The  substance  of 
this  testimony  was  that  Mrs.  Roller  and  other  passengers,  when  they 
got  npon  the  embankment,  saw  the  front  end  of  the  train  burning; 
that  the  cars  were  telescoped  and  were  burning  fiercely;  that  they 
heard  people  hollering  and  cattle  bellowing;    that  they  heard  the 
cracking  of  the  fire;  that  wounded  persons  were  brought  near  them, 
moaning  and  complaining,  and  women  crying;   that  they  remained 
upon  the  embankment  about  30  minutes.    The  objections  are  that 
all  this  testimony  was  incompetent,  irrelevant,  and  immaterial;  that 
it  did  not  tend  to  prove  any  of  the  issues  raised  by  the  pleadings; 
that  it  was  not  part  of  the  res  gestie,  and  too  remote.    It  is  con- 
tended, among  other  things,  that,  inasmuch  as  Mrs.  Roller  did  not 
testify  to  having  been  frightened  or  injured  by  anything  she  there 
saw  or  heard,  it  was  error  to  allow  any  testimony  as  to  what  there 
occurred.    The  truth  is  that  there  was  no  direct  evidence  that  she 
was  frightened  at  the  time  of  the  collision,  either  while  in  her  berth 
in  the  sleeper,  at  the  sight  of  the  conflagration,  or  the  sound  of  the 
explosion,  or  at  what  she  saw  and  heard  after  she  left  the  car. 
Whether  she  received  any  fright  or  shock  to  her  system  was  a  mat- 
ter of  inference  to  be  drawn  by  the  jury  from  all  the  established 
facts,  as  well  as  from  the  opinion  of  the  medical  experts.    The  jury 
were  not  bound  to  accept  such  opinion  unless  they  believed  it  was 
supported  by  the  facts.    The  shock,  if  any,  to  her  system,  may  have, 
for  aught  that  appears  from  the  testimony,  been  solely  from  the 
effects  of  the  terrible  bump  she  received  while  in  her  berth,  or  from 
some  other  cause,  or  by  all  combined.    The  reasons  given,  why  the 
testimony  as  to  what  occurred  on  the  embankment  should  have  been 
excluded,  would  apply  with  equal  force  against  any  testimony  as  to 
the  explosion,  conflagration,  or  general  wreckage;  and,  there  being 
no  positive  testimony  that  she  was  frightened  by  the  injuries  slie 
actually  received  while  in  her  berth,  it  would  appear  that  evidence 
as  to  that  injury,  to  show  a  fright  to  her,  would  likewise,  under  the 
views  contended  for  by  counsel,  be  objectionable.    But  tlie  reason- 
ing of  counsel  is  unsound.    To  enable  the  jury  to  determine  the 
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reasonableness  of  the  question  whether  Mrs.  Roller  was  frightened 
or  received  a  shock  from  the  collision,  all  the  facts  and  circum- 
stances connected  therewith  were  admissibly,  because,  in  the  very 
nature  of  the  case,  they  were  not  divisible.  Mrs.  Roller  was  not 
guilty  of  contributory  negligence  in  failing  to  close  her  ears  and 
shut  her  eyes  as  to  everything  that  transpired,  resulting  from  the 
collision.  She  had  the  right  to  observe  what  was  going  on,  to  use 
her  faculties  of  sight  and  hearing,  and  to  exercise  the  ordinary  speed 
of  locomotion  in  seeking  a  place  of  safety,  and  in  so  doing  to  act 
at  the  time  upon  the  facts  as  they  appeared  to  her,  regardless  of 
the  question  as  to  whether  her  injuries  would  have  been  as  great 
had  she  remained  in  the  car,  and  taken  time  to  fully  dress  l^fore 
she  departed  therefrom.  Purcell  v.  Railway  Co.,  48  Minn.  134,  138, 
50  N.  W.  1034,  16  L.  R.  A.  203;  Twomley  v.  Railroad  Co.,  69  N.  Y. 
158,  160;  Kleiber  v.  Railway  Co.,  107  Mo.  240,.  247,  17  S.  W.  946,  14 
L.  R.  A.  613;  Railway  Co.  v.  Murray,  55  Ark.  248,  258,  18  a  W.  50, 
16  L.  R.  A.  787;  Stokes  v.^Saltonstall,  13  Pet.  181,  191,  10  L.  Ed. 
115.  It  will  be  observed  from  the  record  that  the  testimony  of  the 
witnesses  as  to  what  they  saw  and  heard  while  upon  the  embank- 
ment did  not  relate  to  any  declarations  of  any  officer  or  agent  of 
the  plaintiff  in  error  as  to  how  the  accident  occurred,  upon  which 
it  was  sought  to  hold  the  railroad  company  liable,  nor  to  a  narra- 
tion of  past  events,  upon  which  points  counsel  have  industriously 
cited  a  vast  number  of  authorities,  but  related  almost  exclusively 
to  the  facts  which  actually  transpired  at  the  time;  the  same  being 
a  part  of,  and  directly  connected  with,  the  collision  and  wreck.  How 
could  the  jury  arrive  at  the  truth  without  taking  the  facts  into  con- 
sideration, with  all  the  surrounding  circumstances  of  the  collision 
incident  thereto  and  connected  therewith?  The  defendants  in  error 
had  the  right,  although  the  seriousness  of  the  collision  was  not  de- 
nied, to  have  the  actual  condition  of  affairs  photographed  by  the 
sworn  testimony  of  all  the  witnesses;  and  here  we  may  appro- 
priately digress,  and,  answering  another  assignment  of  error,  add 
that  it  was  not  error,  in  addition  thereto,  to  have  the  wreck,  with 
all  its  surroundings,  photographed  by  an  artist,  and,  upon  proof  of 
their  correctness,  submit  them  to  the  jury.  These  i^otographs  (three 
in  number)  fully  iUustrate  the  facts  as  testified  to  by  the  witnesses. 
Everything  except  the  explosion  and  loud  detonations  is  presented 
and  truthfully  delineated.  The  admission  of  such  photographs  is 
always  allowed,  when  proven  to  be  connect,  for  the  purpose  of  en- 
abling the  witnesses  to  explain  their  testimony  as  to  the  facts,  or 
to  assist  the  jury  in  arriving  at  a  better  understanding  of  the  testi- 
mony of  the  witnesses.  1  Whart.  Ev.  §  076;  1  Whart.  Cr.  Ev.  §  544; 
People  V.  Durrant,  116  Cal.  179,  212,  48  Pac.  75;  11  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  539,  and  authorities  there  cited.  Returning  from 
this  digression,  we  are  of  opinion  that  the  area  of  events  covered 
by  the  term  "res  gestae"  depends  upon  the  circumstances  of  each 
particular  case.  No  general  definition  api^icable  to  all  cases  could 
be  fully  and  fairly  given  within  the  limits  of  an  ordinary  opinion. 
The  centralized  thought  is  that  the  term  presupposes  a  main  fact 
or  a  principal  transaction,  and  the  "res  gest®"  means  the  circum- 
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Stances  and  facts  which  grow  out  of  the  main  fact,  are  contempo- 
raneous with  it,  and  serve  to  illustrate  its  character.    Applying  the 
term  to  the  present  case,  with  reference  to  the  main  collision  as 
the  principal  fact,  it  necessarily  follows  that  the  immediate  and  sur- 
rounding   circumstances  interblended   with  and  directly  resulting 
therefrom  are  to  be  considered  as  a  part  of  the  accident  and  injury, 
and  inseparably  coimecjed  with  it.    1  Whart.  Ev.  §  259;   1  Greenl. 
Ev.  §  108;  Carter  v.  Buchanan,  3  Ga.  513,  517;  Hallahan  v.  RaUroad 
Co.,  102  N.  Y.  194,  199,  6  N.  E.  287;  Kailroad  Co.  v.  Kennelly,  170 
HI.  508,  510,  48  N.  E.  996;  Insurance  Co.  v.  Mosley,  8  Wall.  397,  408, 
19  L.  Ed.  437. 
In  Railroad  Co.  v.  Kennelly,  supra,  the  court  said: 

"The  question  before  the  Jury  was  how  or  in  what  manner  the  plaintiff 
was  Injured,  but  we  think  it  was  competent,  as  a  part  of  the  res  gestae,  to 
show  aU  that  occurred,  although  in  doing  so  it  might  appear  that  others  were 
also  Injured.  The  Injuries  to  others  were  a  part  and  parcel  of  the  same  in- 
jury received  by  the  plaintiff,  and  in  describing  the  manner  in  which  she  was 
injored,  the  injuries  received  by  the  others  being  so  closely  connected,  it  would 
be  almost  impossible  in  an  inteUigent  manner  to  give  an  account  of  one  injury 
without  at  the  same  time  disclosing  the  others." 

In  Railroad  Co.  v.  Spilker,  134  Ind.  380,  393,  33  N.  E.  280,  and  34 
N.  E.  218,  the  appellee  received  injuries  in  a  collision  which  occur- 
red at  a  railroad  crossing  between  the  train  of  appellant  and  a 
wagon  in  which  Mrs.  Spilker,  her  husband,  David  Casey,  and  others 
were  seated.  Certain  evidence  was  objected  to  because  it  assumed 
that  Casey  was  killed  by  the  same  collision,  and  it  was  argued 
in  support  of  this  objection  that  this  allusion  to  Casey's  death  was 
calculated  to  prejudice  the  jury  in  favor  of  the  appellee.  The  un- 
disputed fact  was  that  Casey  was  killed  at  the  time  the  wagon  was 
demolished  by  the  collision.    Upon  these  facts  the  court  said: 

"His  death  was  the  principal  circumstance  connected  with  the  accident, 
and  we  do  not  see  how  it  was  possible^  even  if  proper,  to  keep  the  knowledge 
of  this  circumstance  from  the  jury.  One  might  almost  as  weU  object  to  mak- 
ing any  remark  concerning  the  demolition  of  the  wagon.  David  Casey's 
death  is  mentioned  by  several  of  the  witnesses.  It  was  inseparably  connected 
with  the  accident,  and  a  reference  to  him  and  his  death  coold  hardly  be 
avoided.    But  it  was  not  necessary  to  avoid  it." 

With  reference  to  the  objection  that  the  details  of  the  collision 
as  given  by  the  witnesses,  while  upon  the  embankment,  were  not 
put  in  issue  by  the  pleadings,  but  little  need  be  added  to  what  we 
have  already  said  in  discussing  other  questions.  The  complaint 
alleged  that: 

'*Katherine  A.  RoUer  was  by  said  coUision,  while  she  was  in  said  passenger 
coach  as  aforesaid,  violently  and  forcibly  thrown  down  and  against  the  sides, 
berths,  seats,  and  partitions  of  such  coach,  and  was  in  the  nighttime,  and  at 
the  place  of  said  coUision,  forced  to  alight  from  said  passenger  coach,  and 
was  by  means  of  the  premises  greatly  bruised,  wounded,  and  injured,  and 
also,  by  means  of  the  premises,  she  became  and  was  sick,  sore,  lame,  and  dis- 
ordered, and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  during  aU  of  which  time  the  said  plaintiff  suffered  and  under- 
went great  bodily  pain  and  mental  anguish,  and  was  for  a  long  period  confined 
to  her  bed,  and  was  hindered  and  whoUy  unable  to  attend  to  the  performance 
and  transaction  of  her  necessary  duties  and  affairs,  during  aU  that  time  to  be 
performed  and  transacted;  and  also,  by  means  of  the  premises,  the  said  plain- 
tiff has  been  and  will  be  permanently  injured." 
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Under  these  allegations  it  was  certainly  competent,  as  we  have 
before  stated,  to  show  any  injury  to  her  health  which  was  the 
natural,  probable,  and  reasonable  result  of  the  collision,  and  of 
her  bodily  injury  received  therefrom.  This  being  true,  it  must  fol- 
low that  if,  alarmed  by  the  peril  in  which  she  was  placed  by  the 
collision,  but  acting  as  a  person  of  ordinary  prudence  would  un- 
der like  circumstances,  she  jumped  from  the  car  into  a  deep  trench, 
and,  in  order  to  reach  a  place  of  safety,  climbed  up  a  steep  em- 
bankment, and  there  saw  the  horrors  incident  to  such  a  collision, 
and  the  fright  or  shock  to  her  system,  added  to  the  injuries  to  her 
body,  impaired  her  health,  and  was  directly  traceable  to  the  colli- 
sion, as  its  primary,  proximate,  and  responsible  cause,  the  dam- 
ages resulting  therefrom  would  be  general,  not  special,  and  there- 
fore need  not  have  been  specifically  set  forth  in  the  complaint,  be- 
cause, in  the  eye  of  the  law,  there  would  not  be  any  new  or  in- 
dependent cause  between  the  collision  and  the  injuries.  The  obvi- 
ous, probable,  or  natural  effects  of  the  injuries  which  Mrs.  Roller 
received  might  be  given  in  evidence  under  the  general  allegations 
of  the  complaintj  It  is  only  those  damages  which  are  not  the  prob- 
able or  necessary  result  of  the  injury  that  are  required  to  be  spe- 
cially alleged.  The  defendants  in  error  were  not  required  to  set 
forth  in  their  complaint  all  the  physical  injuries  and  mental  suffer- 
ings which  Mrs.  Roller  sustained,  or  which  might  have  resulted 
from  or  be  aggravated  by  the  negligent  acts  of  the  plaintiff  in 
error;  nor  were  they  required  to  aver  each  and  every  specific  act 
and  thing  which  occurred  at  the  time  of  the  collision  which  might 
or  did  contribute  to  her  injuries.  If  such  injuries  and  such  acts 
could  reasonably  be  traced  to  the  main  act  complained  of,  and 
are  such  as  might  and  did  naturally  follow  from  the  collision,  and 
were  incident  thereto,  they  need  not  be  specially  averred.  The 
claim  made,  that  the  plaintiff  in. error  was  not  advised  by  any  of 
the  allegations  in  the  complaint  that  any  damages  were  or  would 
be  claimed  for  any  injury,  fright,  or  shock  which  occurred  after 
she  left  the  car,  cannot  be  sustained.  When  the  plaintiff  in  error 
was  informed  by  the  pleading  generally  as  to  the  effects  produced 
by  the  collision,  it  was  bound  to  anticipate  evidence  as  to  the  ex- 
tent of  her  injuries,  the  origin  or  aggravation  of  which  could  be 
reasonably  traced  to  the  negligent  act  complained  of.  Ehrgott  v. 
City  of  New  York,  96  N.  Y.  265,  277;  City  of  Chicago  v.  McLean, 
133  HI.  149,  153,  24  N.  E.  527;  Montgomery  v.  Railway  Co.,  103 
Mich.  47,  57,  61  N.  W.  543,  29  L.  R.  A.  287;  Snyder  v.  City  of  Albion 
(Mich.)  71  N.  W.  475;  Croco  v.  Railroad  Co.  (Utah)  54  Pac.  985;  Rail- 
road Co.  V.  Hecht,  115  Ind.  444,  17  N.  E.  297;  Railway  Co.  v.  Harris, 
122  U.  S.  597,  608,  7  Sup.  Ct.  1286,  30  L.  Ed.  1146;  Wade  v.  Leroy, 
20  How.  34,  44,  15  L.  Ed.  813;  5  Enc.  PI.  &  Prac.  746,  748,  and 
authorities  there  cited. 

In  Smith  v.  Railway  Co.,  30  Minn.  169,  171,  14  N.  W.  797,  where 
the  injuries  to  the  plaintiff  were  received  from  a  derailment  of  the 
cars  of  the  defendant  company,  the  facts  were  in  some  respects 
similar  to  the  facts  in  the  present  case.  The  complaint  did  not 
allege  anything  about  any  fright,  and  did  not  specify  any  more  of 
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the  details  of  the  injury  than  is  set  forth  in  the  complaint  in  this 
action.     The  court,  with  reference  thereto,  said: 

**ln  the  circnmstances  mentioned,  the  damages  resulting  directly  and  proxi- 
mately to  the  person  and  health  of  plaintiff    ♦    ♦    ♦    from  her  fright  and 
from  her  coming  to  the  ground,  whether  by  Jumping  or  by  any  of  the  means 
Ijefore  indicated,  would  be  general,  not  special.    'General  damages  are  such 
as  the  law  Implies  or  presumes  to  have  accrued  from  the  wrong  complained 
of/     1  Chit.  PL  il6th  Am.  Ed.)  515.    They  are  frequently  spoken  of  as  neces- 
sarily resulting  from  the  wrong.     1  Chit.  PL  (16th  Am.  Ed.)  439,  515,  516;    2 
Greenl.  Ev.  i  254.    This,  however,  does  not  mean,  as  defendant's  counsel  ap- 
pears to  argue,  that  general  damages  are  such  only  as  must,  a  priori,  inevita- 
bly and  always  result  from  a  given  wrong.    It  is  enough  if,  In  the  particular 
Instance,  they  do  in  fact  result  from  the  wrong,  directly  and  proximately, 
and  without  reference  to  the  special  character,  condition,  or  circumstances  of 
the  person  wronged.    The  law,  then,  as  a  matter  of  course,  implies  or  presumes 
them  as  the  effect  which  in  the  particular  instance  necessarily  results  from 
the  wrong." 

7.  Finally  it  is  claimed  that  the  court  erred  in  refusing  to  give 
40  instructions  asked  bv  the  plaintiff  in  error.  In  Heating  Co.  v. 
O'Brien,  19  lU.  App.  23i,  234,  the  court  said: 

'To  launch  such  a  mass  of  legal  conundrums  upon  a  court,  which  can  never 
•enlighten  the  Jury,  but  are  generally  drawn  with  the  real,  if  not  avowed, 
purpose  of  getting  error  Into  the  record,  and  entangling  the  court  in  some 
technical  contradiction  that  may  be  used  in  a  higher  court,  is  a  perversion  of 
the  law  of  instructing  jurors.  A  few  plain  statements  of  the  law  governing 
the  case  would  suffice.  If  the  court  in  the  hurry  of  trial  did  not  sift  this 
unreasonable  number  of  instructions  as  carefully  as  appellant  desired,  we  do 
not  feel  called  upon  to  interfere,  unless  some  palpable  error  has  occurred, 
clearly  affecting  the  Justice  of  the  case." 

Specific  exceptions  were  taken  to  each  instruction  refused.  Sev- 
eral of  them,  relating  to  the  duties  and  obligations  of  railroad 
companies  to  their  passengers,  were  evideitly  prepared  upon  the 
theory  that,  because  the  Midland  Company  was  alone,  to  blame, 
the  plaintiff  in  error  was  not  guilty  of  any  negligence,  and  could 
not  be  held  liable.  These  were  inapplicable  to  the  facts  in  this 
<;ase,  and  were  properly  refused.  Some  were  drawn  upon  the  the- 
ory that  the  jury  had  no  right  to  consider  anything  that  occur- 
red after  Mrs.  Roller  left  the  car.  These  have  been  sufficiently  dis- 
posed of  by  the  views  expressed  with  reference  to  the  admission 
of  the  testimony.  Others  assert  the  broad  principle  that  Mrs. 
EoUer  ought  to  have  remained  in  the  car,  or  at  least  should  have 
avoided  the  sights  upon  the  embankment,  by  returning  to  the  car 
or  going  elsewhere,  where  the  effects  of  the  wreck  would  not  have 
been  observed.  Such  a  narrow  and  limited  view  of  the  case  can- 
not be  sustained.  The  instructions  asked,  covering  the  measure 
of  damages  that  could  or  could  not  be  recovered,  may,  for  the  pur- 
pose of  this  opinion,  be  conceded  to  be  correct  and  applicable  to 
this  case.  The  objections  urged  to  their  exclusion  are  based  upon 
the  criticism  of  counsel  directed  to  the  charge  of  the  court, — that 
it  was  not  full,  did  not  contain  the  necessary  limitations  and  quali- 
^cations,  and  of  itself  did  not  cover  the  different  views  that  might 
properly  be  taken  of  the  case.  Our  examination  of  the  charge  has 
isiiled  to  convince  us  of  the  soundness  of  these  objections.  In  draft- 
ing or  orally  giving  a  charge  to  a  jury,  terseness,  accuracy  of  state- 
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ment,  clearness  of  expression,  and  care  in  covering  all  essential 
particulars  are  commendable  qualities.  They  furnish,  safe  guides 
for  all  nisi  prius  judges  to  follow.  But  absolute  perfection  is  not 
required.  It  would  indeed  be  difficult,  if  not  impossible,  to  so 
frame  a  charge  as  to  prevent  criticism  by  the  eagle  eye  of  vigilant 
and  learned  counsel,  or  even  of  the  appeUate  court,  with  the  oppor- 
tunity afforded  it  of  mature  and  deliberate  consideration.  Sub- 
stantial accuracy  of  the  legal  principles  is  all  that  the  law  re- 
quires. If  the  charge  of  the  court  in  its  entirety  fairly  covers  the 
legal  propositions  necessary  to  give  instructions  upon,  and  is  sub- 
stantially correct,  it  is  not  erroneous  for  the  court  to  refuse  the 
instructions  prepared  by  counsel,  although  they  contain  correct 
principles  of  law  applicable  to  the  case.  This,  in  substance,  has 
been  so  often  declared,  especially  by  the  national  courts,  as  to  ren- 
der it  unnecessary  to  cite  authorities  in  its  support.  We  cannot, 
however,  refrain  from  quoting  with  approval  what  is  said  upon  this 
subject  in  11  Enc.  PI.  &  Prac.  288: 

'Instructions  on  points  which  have  been  sufficiently  covered  by  other  instruc- 
tions may  properly  be  refused,  although  they  are  correctly  drawn  and  applica- 
ble to  the  evidence.  This  is  so  whether  the  instruction  requested  is  covered 
by  the  general  charge,  or  by  special  instructions  granted  at  the  request  of 
either  party,  or  whether  the  mode  of  expression  is  the  same  or  different  The 
duty  of  the  court  is  fuUy  discharged  If  the  instructions  embrace  aU  the  points 
of  the  law  arising  in  the  case,  in  the  court's  own  language.  Indeed,  the  prac- 
tice of  taking  the  instructions  requested,  and  formulating  a  general  charge  to 
the  Jury,  embracing  aU  the  matters  of  law  arising  upon  the  pleadings  and  the 
evidence,  has  been  specially  commended.  In  this  way  the  law  Is  sufficiently 
declared  and  clearly  presented  to  the  Jury,  without  the  unnecessary  repetition 
and  verbose  language  which  so  often  mars  special  instructions,  whereby  Jurors 
are  confused  and  confounded^  rather  than  instructed  and  directed.  Of  course, 
such  action  requires  great  labor,  thought,  and  prudence  on  the  part  of  the  trial 
Judge,  in  order  that  the  substance  of  all  special  Instructions  shall  be  given  to  the 
Jury  when  the  questions  therein  presented  are  pertinent  to  the  case,  and  that 
no  omission  shall  occur  by  which  either  of  the  parties  may  be  prejudiced.  But, 
if  the  trial  Judge  is  willing  to  undertake  the  additional  labor,  the  Jury,  as  a 
rule,  will  be  better  instructed  in  their  duty  than  by  hearing  read  the  special 
instructions  asked  for  on  the  part  of  the  plaintiff  and  the  defendant  The 
court  should  simplify  its  directions  to  the  Jury,  and  make  every  effort  to  render 
them  as  free  from  complexity  as  possible.  ♦  ♦  ♦  The  reason  for  this  is 
obvious.  Repetition  tends  to  incumber  the  record  and  to  confuse  and  embar- 
rass the  minds  of  the  Jury,  and  it  is  also  liable  to  give  undue  prominence  to  the 
proposition  repeated." 

A  careful  examination  of  the  record  in  this  case  has  brought  us 
to  the  conclusion  that  no  prejudicial  error  is  shown  therein.  The 
Judgment  of  the  circuit  court  is  affirmed,  with  costs. 
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(99  Fed.  674.) 

FLORIDA  CENT.  &  P.  R.  CO.  v.  AMERICAN  SURETY  CO.  OF  NEW 

YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  24,  1900.) 

No.  3. 

L  iHDsmriTY  Insurance— Fidelity  of  Empi^yes— Construction  of  Contract. 
A  surety  company  issued  to  a  railroad  company  a  bond  by  which  it 
agreed  to  indemnify  the  latter  against  loss  by  reason  of  the  dishonesty  or 
culpable  negligence  of  its  employ^,  who  were  named,  and  the  amount 
of  indemnity  as  to  each  stated,  in  a  schedule.  The  liability  was  limited 
to  losses  which  should  occur  and  be  discovered  during  the  continuance  of 
the  contract,  an<[  the  bond  contained  the  following  provision:  "And  it  is 
agreed  further  that  the  company,  upon  the  execution  of  a  stipulated 
amount  of  risk  or  insurance  under  the  terms  of  this  bond  in  behalf  of 
any  employ^,  shall  not  thereafter  be  responsible  to  the  employer  under 
any  previous  insurance  of  said  employ^,  it  being  mutually  understood  that 
it  is  the  Intention  of  this  provision  that  but  one  (the  last)  insurance  of 
the  employ^  shall  be  in  force  at  one  time,  unless  otherwise  provided."  At 
the  end  of  each  year  after  the  issuance  of  such  bond  a  new  schedule  of 
employ^  )yas  furnished  by  tl\e  employer,  accepted  by  the  company,  and 
a  new  premium  paid,  based  thereon.  The  bond  stated  no  time  of  its 
duration,  but  the  notice  of  acceptance  of  each  subsequent  schedule  stated 
the  term  of  insurance  to  be  for  one  year.  Held,  that  the  bond  was  not 
a  continuing  contract  from  year  to  year,  but  that  a  new  contract  was 
made  annually;  and  on  each  renewal  under  the  above  provision  the  lia- 
bility of  the  insurer  for  any  past  and  undiscovered  defalcation  of  an  em- 
ploy6  terminated.  1 

%.  8ahe. 

A  contract  by  a  surety  company  to  indemnify  an  employer  against  loss 
by  reason  of  the  dishonesty  or  culpable  negligence  of  its  employes  limited 
the  liability  of  the  company  to  such  losses  as  should  occur  during  the  con- 
tinuance of  the  contract,  and  should  bd  discovered  "during  said  continu- 
ance, and  within  six  months  after  the  death,  dismissal,  or  retirement  of 
the  employ^  causing  such  loss.  Held  that,  at  the  expiration  of  the  year  for 
which  indemnity  was  given,  the  liability  of  the  company  ceased  as  to  an 
undiscovered  loss  caused  by  an  employ^  who  still  remained  in  the  position 
In  which  his  fidelity  had  been  guarantied,  although  he  subsequently  died, 
and  the  loss  was  discovered  within  six  months  thereafter. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

George  Zabriskie  and  J.  Archibald  Murray,  for  plaintiff  in  error. 
Henry  L.  Stimson  and  Henry  C.  Willcox,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SEttPMAN,  Circuit  Judge.  The  American  Surety  Company  of  New 
York  issued  on  March  14,  1891,  for  a  valuable  consideration,  to  the 
Florida  Central  &  Peninsular  Railroad  Company,  a  bond  of  indemnity 
against  loss  through  the  defalcation  of  its  employes,  who  were  to  be 
named^  among  whom  was  W.  Naylor  Thompson,  its  treasurer.  The 
railroad  company  was  insured  against  loss  by  his  dishonesty  or  cul- 
pable negligence  in  the  sum  of  125,000.  In  an  action  at  law  in  the 
circuit  court  for  the  Southern  district  of  New  York  upon  this  bond 

1  Fidelity  insurance,  see  note  to  Indemnity  Co.  v.  Wood,  19  G.  O.  A.  273. 
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by  the  railroad  company  against  the  surety  company  to  recover  the- 
amount  of  the  defalcations  which  will  hereafter  be  specified,  a  ver- 
dict for  the  defendant  was  directed  by  the  court,  and  to  review  the 
judgment  which  was  entered  upon  the  verdict  this  writ  of  error  was 
brought. 

Before  March  14,  1801,  the  surety  company  had  annually,  while 
it  was  insuring  the  plaintiff,  issued  to  it  a  new  bond  of  indemnity^ 
but  after  the  date  of  the  bond  in  suit  no  new  and  separate  bond  wa» 
issued.     The  bond  provided  as  follows: 

"Whereas,  the  employer  has  in  its  service  certain  employes,  whose  names, 
occupations,  and  locations  appear  in  the  schedule  register  marked  *Florida, 
Central  and  Peninsular  Railroad  Company  Bond  Record  with  the  American 
Surety  Company  of  New  York/  and  which  is  hereby  made  a  part  of  this  bond: 
and  whereas,  the  employer  requires  security  for  the  performance  of  the  duties 
devolving  on  said  employes  in  the  respective  capacities  to  which  they  now  are 
or  may  hereafter  be  assigned  by  said  employer;  and  whereas,  the  employer 
may  hereafter  require  like  security  for  other  employes  who  now  are  or  may 
hereafter  be  engaged  in  its  service,  and  whose  names  may,  in  the  manner 
hereinafter  indicated,  be  inserted  in  said  schedule  register: 

"Now,  therefore,  in  consideration  of  the  payment  of  forty  cents,  annual 
premium  for  each  one  hundred  dollars  of  security  required  of  the  company  by 
the  employer,  it  is  hereby  agreed  that,  subject  to  the  conditions  herein  con- 
tained, the  company  does  hereby  insure  the  employer  to  the  extent  of  the  in- 
surance on  each  employ^  against  any  and  all  pecuniary  loss  sustained  by  the 
employer  of  money,  securities,  or  other  personal  property  In  the  possession 
of  said  employes,  or  for  the  possession  of  which  any  of  them  is  responsible, 
by  dishonesty  or  culpable  negligence  on  the  part  of  any  of  said  employes  in 
the  positions  hereinbefore  referred  to,  or  the  duties  in  the  employer's  serv- 
ice which  he  may  hereafter  be  called  upon  to  perform  during  the  continuance 
of  his  insurance  under  this  bond,  and  which  loss  shall  be  discovered  during 
said  continuance  and  within  six  months  after  the  death,  dismissal,  or  retire- 
ment of  the  employ^  causing  such  loss;  but  in  no  event  shall  the  company  be 
liable  for  a  greater  sum  than  that  for  which  the  insurance  on  the  defaulting^ 
employ^  Is  granted,  and  which  insurance,  and  the  period  thereof,  are  stated 
in  the  schedule  register  hereinbefore  mentioned,  opposite  each  employe's  name; 
and  the  company  shall  pay  to  the  employer  within  sixty  days  from  the  re- 
ceipt of  a  satisfactory  proof  of  a  loss  under  this  bond  the  amount  of  said 
loss,  but  not  exceeding  the  extent  of  the  insurance  on  the  employ^  or  em- 
ployes whose  dishonesty  or  culpable  negligence  occasioned  such  loss:  provided, 
that  the  company  shall  not  be  liable  under  this  bond  for  the  amount  of  any 
balance  that  may  be  found  due  the  employer  from  the  employ^,  and  which 
may  have  accrued  prior  to  the  date  of  said  insurance,  and  which  may  be  dis- 
covered within  the  period  of  said  insurance,  it  being  the  true  intent  and  mean- 
ing of  this  bond  that  the  company  shall  be  responsible  as  aforesaid,  for  money, 
securities,  or  other  personal  i)roperty  diverted  from  the  employer  within  the 
period  specified  in  said  Insurance.  ' 

**And  it  is  agreed  further  that  the  company,  upon  the  execution  of  a  stipu- 
lated amount  of  risk  or  insurance  under  the  terms  of  this  bond  in  behalf  of 
any  employ^,  shall  not  thereafter  be  responsible  to  the  employer  under  any 
previous  insurance  of  said  employ 6,  It  being  mutually  understood  that  it  is  the 
intention  of  this  provision  that  but  one  (the  last)  insurance  of  the  employ^  shall 
be  in  force  at  one  time,  unless  otherwise  provided.  [This  paragraph  Is  known 
in  the  case  as  **Lines  CJ2  to  6(>."] 

*'The  right  to  make  any  claim  under  this  bond  shall  cease  at  the  expiration 
of  six  months  from  the  date  at  which  the  defaulting  employ^  shall  cease  to 
be  in  the  service  of  the  employer,  or  the  date  on  which  the  company  may  elect 
to  terminate  the  insurance  on  such  employ^  as  hereinafter  provided." 

The  surety  company  furnished  to  the  railroad  company  a  book 
called  the  "Schedule  Register,"  and  had  in  its  office  a  copy  or  ab- 
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tstract  of  this  book,  in  which  were  entered  the  names,  occupations^ 
and  locations  of  the  employes  for  whose  conduct  security  was  re- 
quired, and  the  amount  of  the  indemnity  which  was  agreed  to  be  fur- 
nished. At  the  expiration  of  each  year  from  and  after  March  14,^ 
1891,  until  March,  1895,  the  railroad  company  made  out  a  new  and 
Biniilar  schedule  of  the  employes  against  whose  misconduct  they 
were  to  be  indemnified,  and  the  amount  of  insurance  for  each,  paid 
the  annual  premium,  and  forwarded  the  schedule,  or  a  copy  of  it,  to 
tbe  surety  company,  which  accepted  the  same,  and  gave  a  notice  of 
acceptance.  The  last  notice,  dated  March  8,  1895,  which  was  sub- 
stantially like  the  preceding  notices,  was  as  follows: 

•Tou  are  informed  that,  subject  to  the  conditions  of  the  guaranty  contract 
executed  March  14,  1891,  by  the  American  Surety  Company  of  New  York  to 
the  Florida  Central  &  Peninsular  Railroad  Co.,  the  said  American  Surety 
Gomixany  hereby  guaranties  the  employes  of  the  said  railroad  company  as  fol- 
lows, and  from  the  dates  herein  specified,  to  March  15,  1896." 

Thompson  continued  to  be  insured  until  March  15,  1896.  The 
railroad  company  applied  as  usual  in  March,  1896,  for  new  insur- 
ance, but,  as  the  surety  company  required  an  increase  of  rate,  no  re- 
newal was  had.  On  June  10,  1896,  Thompson  was  taken  ill.  The 
railroad  company  notified  the  surety  company  in  July  of  the  discov- 
ery of  defalcations  by  him.  He  ceased  to  be  treasurer  on  August 
1st,  and  died  in  September,  or  early  in  October,  1896.  Suit  was 
brought  within  the  time  limited  in  the  policy  upon  a  claim  consist- 
ing of  four  alleged  misappropriations  amounting  to  |6,157.86.  The 
claim  consists  of  four  items,  amounting  altogether  to  16,157.86.  The 
first  item  is  for  f3,310.22,  which  is  the  amount  of  a  collection  voucher 
dated  September  1,  1894,  representing  moneys  misappropriated  on 
or  before  that  date.  The  second  item  is  for  |1,000,  paid  to  Thomp- 
son on  a  check  drawn  in  favor  of  himself,  by  himself  as  treasurer,  on 
March  8,  1895.  The  third  item  is  for  |800,  alleged  to  have  been 
paid  to  and  misappropriated  by  Thompson  on  December  15,  1893. 
The  fourth  item  is  for  |1,047.64,  representing  the  amount  which 
Thompson  was  alleged  to  be  indebted  to  his  petty  cash  account  on 
August  1,  1896,  for  various  advances  which  he  made  to  himself  out 
of  the  railroad  company's  money  during  his  incumbency  as  treasurer* 
The  first  three  of  these  items  wore  for  moneys  taken  by  Thompson, 
if  at  all,  prior  to  March  15,  1895,  the  date  of  the  beginning  of  the 
last  year  of  the  insurance;  and  none  of  the  four  items  were  discov- 
ered by  the  ^aintiff,  or  any  of  its  officers,  until  three  or  four  months 
after  ifarch  15,  1896.  The  defendant  contends  that  none  of  these 
allied  losses  fall  within  the  terms  of  the  contract  of  insurance,  be- 
cause the  first  three  items  did  not  occur  within  the  last  period  from 
March  15,  1895,  to  March  15,  1896,  and  because  none  of  the  items 
were  discovered  until  after  March  15*,  1896.  The  plaintiff  insists 
that  the  guaranty  of  Thompson's  fidelity  was  effected  by  the  bond 
of  March  14,  1896,  that  the  contract  was  a  continuing  one  through 
the  payment  of  an  annual  premium  so  long  as  his  name  remained 
in  the  schedule  register,  and  was  a  continuing  indemnity  for  Thomp- 
son's losses  which  occurred  at  any  time  after  March  14,  1891.  It 
is  evident  that  it  must  have  been  known  by  the  railroad  company 
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that  the  intention  of  the  contract  was  to  make  the  indemnity  of  a 
limited  character,  and  it  is  also  plain  that  the  contract  was  blindly 
and  clumsily  drawn,  but,  so  far  as  it  relates  to  the  circumstances 
of  this  case,  we  think  it  is  capable  of  being  understood.    The  bond 
states  no  time  of  its  duration,  and  gives  the  name  of  no  person  for 
whose  conduct  there  is  to  be  an  indemnity.    To  make  the  contract 
intelligible,  it  must  be  read  in  connection  with  the  schedule  register 
and  the  notices  of  acceptance,  and  from  them  it  appears  that  an- 
nually a  new  list  of  employes  was  entered  on  the  schedule,  which 
was  sent  to  the  surety  company,  and  was  accepted  by  it  as  the  list 
of  employes  whose  fidelity  was  to  be  guarantied  from  the  date  of 
the  termination  of  the  pre-existing  contract  to  March  15th  of  the  suc- 
ceeding year.    Some  of  the  names  of  a  preceding  list  had  probably 
disappeared.    New  names  had  taken  the  places  of  those  who  had 
been  dropped,  and  a  new  annual  premium  had  been  paid  for  those 
whose  names  were  on  the  new  schedule.    The  course  of  business 
between  the  parties,  as  well  as  the  bond  itself,  shows  that  there  is 
to  be  an  annual  designation  of  employes  upon  the  schedule,  and  an 
annual  selection  and  acceptance  of  the  names  by  the  surety  company, 
and  that  the  new  schedule  will,  in  all  probability,  contain  the  names 
of  employes  whose  fidelity  had  been  guarantied  by  a  previous  con- 
tract.   Such  being  the  case,  the  meaning  of  the  part  of  the  contract 
which  declares  that  upon^he  execution  of  a  stipulated  amount  of  risk 
or  insurance  in  behalf  of  an  employ^  the  company  shall  not  be  re- 
sponsible under  any  previous  insurance  of  said  employ^  becomes 
clear,  and  is  that,  when  a  new  schedule  of  the  amount  of  insurance 
in  behalf  of  any  employ^  formerly  on  the  schedule  has  been  executed 
or  completed,  and  actually  or  constructively  accepted,  the  old  or 
previous  insurance  against  losses  previously  committed  by  him  is  at 
an  end,  and  that  for  these  losses  the  company  is  no  longer  liable. 
The  contract  further  declares  that  only  the  last  insurance  of  the 
employ^  shall  be  in  force  at  one  time.    These  provisions  are  incon- 
sistent with  the  theory  that  it  was  the  intention  or  the  idea  of  the 
parties  that  a  continuing  liability  for  old  and  undiscovered  losses 
in  continuous  previous  years  was  being  piled  up  in  each  renewed 
contract.    The  bond  also  provides  that  it  is  its  intent  that  the  surety 
company  shall  be  responsible  "for  property  diverted  from  the  em- 
ployer within  the  period  specified  in  said  insurance.''    The  word  "in- 
surance" has  different  meanings  in  the  contract.    Sometimes  it  means 
the  amounts  of  indemnity,  and  sometimes  it  means  the  contract  of  in- 
surance.   The  latter  meaning  is  the  one  intended  in  the  clause  just 
referred  to.    For  the  period  specified  in  the  contract  of  insurance, 
reference  must  be  had  to  the  two  other  papers  which,  with  the  bond, 
form  the  contract,  and  which  indicate  very  plainly  that  the  liability 
is  confined  to  losses  in  the  current  year.    This  contraction  is  further- 
more shown  in  the  rider  attached  to  the  bond  in  suit,  which  is  as  fol- 
lows: 

"Whereas,  the  schednle  bond  issued  March  15th,  1890,  by  the  American 
Surety  Ck)mpany  of  New  York,  in  favor  of  the  Florida  Central  and  Peninsu- 
lar Railroad  Company  on  certain  employes  therein  mentioned,  and  others  sub- 
sequently bonded  and  guarantied  subject  to  its  provisions,  expires  March  15th, 
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1S91;    and,  whereas,  said  bood  allows  six  months  from  said  date  of  expira- 
tion In  which  to  make  claims  for  losses  tberemider,  the  provision  contained  in 
lines  62  to  66  of  the  bond  hereto  attached,  is  hereby  modiiied  so  as  to  recog- 
nize the  right  of  the  employer  to  make  claim  within  six  months  from  the 
expiration  of  the  bond  first  mentioned  for  any  loss  occurring  thereunder,  but 
with  the  understanding  that  the  aggregate  liability  of.  the  American  Surety 
Company  of  New  York  for  the  acts  of  any  employ^  under  both  the  bonds 
herein  mentioned  shall  not  during  said  period  exceed  the  amount  of  the  last 
guaranty  or  l)ond  upon  the  employ^  for  whose  acts  a  claim  may  be  made." 

TbiB  rider  shows  that,  unless  it  had  been  inserted,  the  liability, 
if  any,  which  existed  under  the  bond  of  1890,  would  have  disappeared 
by  virtue  of  the  provision  contained  in  lines  62  to  66. 

The  remaining  question  of  the  proper  construction  of  the  contract 
relates  to  the  fourth  item,  which  was  discovered  three  or  four  months 
after  March  15, 1896,  and  before  Thompson  left  the  service  of  the  rail- 
road company.  The  contract  indemnifies  the  employer  against  loss 
by  the  dishonesty  or  culpable  negligence  of  the  named  employ^, 
which  loss  shall  be  discovered  during  the  continuance  of  his  insur- 
ance, and  within  six  months  after  the  death,  dismissal,  or  retirement 
of  the  employ^  causing  such  loss.  The  loss  must  be  discovered  dur- 
ing the  year  for  which  indemnity  was  given,  if  the  employ^  is  still 
In  the  position  in  which  his  fidelity  had  been  guarantied;  but,  if 
the  employ^  died,  was  dismissed,  or  retired  during  the  year,  it  must 
be  discovered  within  six  months  after  such  retirement.  Cases  may 
easily  be  imagined  of  hardship  under  the  stringent  terms  of  this 
policy,  and  what  would  be  the  result  in  case  the  loss  happened  dur- 
ing the  last  days  of  the  life  of  the  contract  when  discovery  was  im- 
possible during  its  life  is  a  question  which  does  not  arise  here.  The 
Ices  which  is  fiie  subject  of  the  fourth  item  commenced  before  Janu- 
ary, 1, 1896,  when  there  was  a  balance  against  Thompson  of  f  1,177.56, 
and  continued  until  August  1,  1896,  when  it  had  been  reduced  to 
$1,047.64.  He  had  apparently  drawn  the  railroad's  checks  for  the 
payment  of  his  private  bills  from  time  to  time  during  the  period  of 
his  treasurership,  but  the  company's  system  of  audit  was  very  lax, 
and  the  state  of  the  cash  account  was  unknown,  an4  not  examined, — 
a  condition  of  affairs  which  was  intended  to  be  guarded  against  by 
the  narrow  terms  of  the  contract  of  indemnity.  Inasmuch  as  the 
annual  renewal  of  the  contract  of  indemnity  ceased  on  March  15, 
1896,  when  Thompson  was  acting  as  treasurer,  the  liability  ceased  as 
to  all  losses  which  had  not  been  discovered.  If  Thompson  had  ceased 
to  be  treasurer  before  March  15,  1896,  the  facts  of  the  case  would 
have  corresponded  with  those  in  Guarantee  Co.  of  North  America  v. 
Mechanics'  Sav.  Bank  &  Trust  Co.,  26  C.  C.  A.  146,  80  Fed.  766,  in 
which,  fifteen  days  before  the  employe's  yearly  insurance  ended,  he 
was  retired  by  promotion  from  the  position  which  he  held,  and  the 
loss  was  discovered  about  three  months  after  his  retiracy,  in  which 
case  the  court  held  that  the  six  months  commenced  to  run  at  the 
date  of  the  retirement,  and  continued  without  reference  to  the  ter- 
mination of  the  annual  period, — a  conclusion  which  is  justified  by 
tbe  terms  of  the  contract  The  judgment  of  the  circuit  court  is  af- 
firmed, with  costs. 
41  C.CJ 
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(100  Fed.  760.) 
SOUTHERN  PAC.  CO.  v.  HALL. 
(Circuit  Court  pf  Appeals,  Ninth  Circuit.    February  5,  1900.) 
No.  549. 

1.  Evidence— Admissibility  of  Maps 

In  an  action  for  a  personal  injury,  a  map  or  diagram  of  the  place 
where  the  injury  occurred,  with  its  surroundings,  shown  to  be  substan- 
tially correct,  is  admissible  in  evidence,  to  aid  the  jury  in  understandings 
the  testimony  of  the  witnesses. 

2.  Carriers— Action  for  Injury  to  Passenger— Evidence. 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover  for 
an  injury  caused  by  plaintiff's  stepping  into  an  uncovered  box,  set  In  the 
ground,  on  alighting  from  a  train  at  a  station  in  the  darkness,  the  admis- 
sion of  evidence  to  show  the  place  where  the  train  usually  stopped  waa 
not  error,  where  there  was  also  testimony  that  on  the  occasion  of  the  in- 
Jury  it  stepped  at  the  usual  place. 
8.  Damages — Personal  Injury— Evidence. 

In  an  action  for  a  personal  injury,  evidence  to  show  plaintiff's  previous 
business  or  occupation  is  admissible  on  the  question  of  damages,  although 
such  occupation  was  not  alleged  in  his  pleading. 

4  Evidence— Subjects  of  Expekt  Testimony— Effect  of  Injury. 

In  an  action  for  a  personal  injury  which  necessitated  the  amputation 
of  plaintiflTs  foot,  it  was  shown  that  his  previous  occupation  had  been 
in  working  either  as  a  carpenter  or  a  miner,  and  also  that  he  had  procured 
an  artificial  foot.  Held,  that  the  effect  of  the  injury,  under  such  state 
of  facts,  on  his  capacity  to  labor  at  such  occupations,  was  not  so  clearly 
a  matter  within  the  common  knowledge  of  all  men  as  to  render  it  error 
to  permit  a  physician  to  state  his  opinion  on  the  subject 

6.  Damages— Personal  Injury— Special  Damages. 

The  cost  of  an  artificial  limb  purchased  in  consequence  of  the  injury 
sued  for,  which  necessitated  the  amputation  of  plaintiff's  foot.  Is  not  re- 
coverable under  a  general  allegation  of  damages,  but  must  be  alleged  as 
special  damages,  to  render  proof  thereof  admissible. 

6.  Negligence— Action  for  Personal  Injury— Evidence. 

Evidence  that,  after  plaintiff  was  injured  by  falling  into  a  sunken  box 
at  defendant's  r%^lroad  station,  such  box  was  removed,  is  not  admissible. 
If  objected  to,  for  the  purpose  of  establishing  the  previous  negligence  *of 
defendant  In  maintaining  it  where  It  was. 

7.  Trial— Instructions — Refusal  of  Request. 

It  is  not  error  for  a  court  to  refuse  an  instruction,  requested  by  a 
party,  directing  the  jury  to  disregard  evidence  which  such  party  himself 
introduced  without  objection,  and  when  no  motion  was  made  to  strike 
it  out. 

8.  Same— Construction  of  Instructions. 

The  charge  of  a  court  must  be  construed  with  reference  to  the  evidence 
before  the  jury,  and  to  the  presumption  that  the  jurors  are  possessed  of 
ordinary  intelligence,  and  will  so  understand  and  apply  It,  where  they 
are  charged  that  they  mast  be  governed  solely  by  the  evidence  in  deter- 
mining all  questions  submitted  to  them. 

9.  Damages- Personal  Injury. 

In  an  action  for  a  personal  injury,  evidence  Is  competent  to  show  the 
character  of  plaintiff's  ordinary  pursuits,  and  the  extent  to  which  his 
injury  has  prevented  or  will  prevent  him  from  following  those  pursuits: 
and  the  jury  should  take  Into  consideration  whether  his  injury  Is  to  any 
extent  so  permanent  as  to  diminish  his  capacity  to  earn  money  in  the 
future,  and  fix  the  damages  on  that  branch  of  the  case  with  reference  to 
his  earning  capacity  before  and  after  the  injury. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

¥rank  McGowan  and  Frederick  B.  Lake,  for  plaintiff  in  error. 
P.  P.  Primm,  Reddy,  Campbell  &  Metson,  and  1.  D.  Orton,  for  de- 
fendant in  error. 

Before  GII^ERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Disr 
trict  Judge. 

HAWLiEY,  District  Judge.  This  action  was  brought  to  recover 
damages  for  injuries  received  by  the  defendant  in  error,  alleged  to 
have  been  occasioned  by  the  negligence  and  carelessness  of  the  plain- 
tiff in  error,  on  February  3,  1896,  at  the  city  of  Redding,  Cal.  It 
appears  from  the  pleadings  and  evidence  that  at  said  time  the  plain- 
tiff in  error  maintained  and  used  in  said  city  a  water  tank  or  hydrant, 
from  which  it  took  water  to  use  in  the  management  of  its  railroad, 
and  which  was  situated  about  three  feet  distant  from  the  track 
upon  which  it  run  its  train  of  cars  in  the  conveying  of  passengers 
into  and  from  the  city;  that  this  tank  or  hydrant  was  inclosed  in 
a  wooden  box  or  frame  about  two  feet  wide,  three  feet  long,  and 
two  feet  deep;  that  the  said  box  or  frame  was  imbedded  in  the 
j^ound,  the  top  thereof  being  even  with  the  surface  of  the  ground, 
and  was  provided  with  a  wooden  lid  or  cover  about  two  feet  high 
and  three  feet  long,  which  was  used  for  the  purpose  of  covering 
said  tank.  The  answer  admits  the  maintaining  and  use  of  the  hy- 
drant, but  denies  that  *^any  tank  or  hydrant  was  maintained  or  used 
at  any  point  where  passengers  arriving  in  said  city  alighted  from  the 
cars  of  said  defendant.''  The  defendant  in  error  on  the  date  men- 
tioned was  a  passenger  upon  the  train  of  the  plaintiff  in  error  from 
the  town  of  Anderson  to  the  city  of  Redding.    The  complaint  alleges: 

•That  when  said  train  arrived  in  said  city  he  lawfully  alighted  therefrom 
after  it  had  stopped  for  the  purpose  of  permitting  the  passengers  to  alight 
from  the  cars  of  said  train.  That  plaintiff,  after  alighting  from  a  car  of  said 
train.  accidentaUy  stepped  into  said  box  or  hole,  which  had  negligently  and 
carelessly  been  left  uncovered  by  said  defendant,  its  agents  and  servants, 
and  was  thereby  without  any  fault  or  carelessness  on  his  part  thrown  back 
upon  the  track  of  said  railroad  and  under  said  cars;  and.  said  train  starting 
forward  whUe  being  managed  and  conducted  by  said  defendant  and  its  agents 
and  servants,  a  wheel  of  one  of  the  cars  of  said  train  ran  over  and  crushed 
plaintifTs  foot,  and  his  said  foot  was  so  badly  injured  thereby  that  it  became 
and  was  necessary  to  amputate  the  same,  and  he  then  and  thereby  sustained 
a  severe  and  permanent  shock  to  his  nervous  system,  and  was  put  to  a  great 
expense  in  the  employment  of  a  physician,  and  has  been  wholly  deprived  of 
earning  wages  by  manual  labor  for  his  support.  *  *  *  That  the  injuries 
so  received  by  him  at  the  time  and  place  aforesaid  are  permanent  in  charac- 
ter." 

The  court,  in  its  charge  to  the  jury  upon  material  points,  among 
other  things,  said: 

"(1)  To  support  the  plaintiff's  action  in  this  case,  it  must  appear  that  the 
defendant  was  jruUty  of  negligence,  and  that  this  negligence  was  the  pro.\imate 
cause  of  the  Injury  to  plaintiff.  *  *  ♦  It  was  the  duty  of  the  defendant 
railway  company  to  keep  Its  premises,  the  approaches  to  its  depots  and  yards, 
and  such  places  as  it  permitted  the  traveling  public  to  use,  in  good  order  and 
to  safe  condition;  and  if  you  believe  from  the  evidence  that  the  water  box  and 
place  was  not  safe  (that  is  to  say,  if  you  beUeve  from  the  evidence  that  the 
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water  box  was  left  uncovered,  or  in  such  a  position  as  to  render  it  unsafe  for 
persons  getting  on  or  off  the  cars  of  defendant  at  the  time  in  the  complahit 
alleged),  and  If  you  find  that  it  was  In  such  dangerous  or  unsafe  condition, 
and  that  the  plaintiff,  alighting  from  the  car,  fell  therein,  and  that  he  >vas, 
by  reason  of  such  dangerous  and  unsafe  condition  of  said  box,  and  the  fall 
therein,  injured  and  damaged,  then  your  verdict  should  be  for  the  plaintiff  for 
the  amount  which  you  find  the  plaintiff  to  have  suffered  in  damages.  But,  if 
you  find  as  a  fact  that  the  immediate  and  proximate  cause  of  the  injury  to 
plaintiff  was  the  negligent  or  careless  manner  in  which  he  alighted  from  the 
train  of  the  defendant,  then  your  verdict  must  be  for  the  defendant" 

To  this  no  objection  was  made  or  exception  taken. 

"(2)  In  arriving  at  your  verdict  as  to  the  amount  of  damages  to  which  the 
plaintiff  should  be  entitled,  if  you  should  find  him  entitled  to  any,  you  should 
take  into  consideration  the  personal  injury  to  the  plaintiff,  the  loss  of  his  foot 
the  loss  of  his  wages,  the  pain  and  suffering  which  he  may  have  endured, 
and  the  amoimt  of  expense  to  which  he  was  put  by  reason  of  such  injury,  and 
render  such  a  verdict  as  you  believe  from  the  evidence  to  be  just  under  all  the 
circumstances." 

The  exception  taken  to  this  instruction  is  confined  to  the  use  of 
the  words  **the  loss  of  his  wages." 

There  are  43  specific  assignments  of  error.  Their  discussion  maj 
appropriately  be  brought  under  two  distinct  heads,  with  but  few  sub- 
divisions: (1)  Alleged  errors  in  admission  of  certain  testimony;  (2) 
alleged  errors  in  giving  and  refusing  to  give  certain  instructions. 

1.  With  reference  to  the  exceptions  taken  to  the  admission  of  evi- 
dence: 

Mr.  Primm,  one  of  the  attorneys  for  the  defendant  in  error,  was 
the  first  witness  called  in  his  behalf,  and  testified  that  after  his  em- 
ployment as  an  attorney,  and  for  the  purposes  of  this  case,  he  made 
measurements,  and  caused  to  be  made  a  map,  showing  the  situation 
of  the  various  points;  that  after  the  map  was  made  he  took  it  and 
went  down  to  the  railroad  track,  and  compared  it  with  the  objects 
there,  to  see  that  it  was  correct,  and  familiarized  himself  with  the 
surroundings  in  relation  to  the  place  where  the  train  coming  from 
the  south  and  going  to  the  north  ordinarily  and  usually  stops  in  the 
morning;  that  he  went  down  to  the  train  a  number  of  times  to  get 
the  length  of  the  train,  in  order  to  see  how  far  the  steps  of  the  car 
would  be  over  the  water  box,  and  to  see  just  how  far  the  end  of  the 
train  would  be  from  the  main  passageway,  or  the  lower  passage- 
way, where  the  passengers  travel ;  that  the  map  was  a  correct  rep- 
resentation of  the  railroad  and  station  at  Redding,  with  respect  to 
the  building  and  track,  and  of  the  location  of  the  water  box  and 
other  places  raentioned  by  him.  He  was  then  permitted  to  point 
out  these  places  on  the  map,  and  show  to  the  jury  the  situation  of 
the  tracks,  the  depot,  the  streets,  and  the  hole  as  it  was  at  the  time 
of  the  accident.  The  map  was  afterwards  introduced  in  evidence. 
Objections  were  made  to  all  of  this  testimony.  In  fact,  objections 
were  made  to  nearly  every  question  asked  of  the  witness,  and  excep- 
tions duly  taken  to  every  ruling  of  the  court  admitting  the  answers 
to  be  given.  In  this  connection  like  objections  were  made  to  th6 
testimony  of  several  other  witnesses  as  to  the  usual  stopping  place 
of  thfe  train.  The  objections  to  the  map  and  to  Mr.  Primm^s  testi- 
mony will  first.be  noticed.    The  specific  points  argued  by  counsel 
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in  supx>ort  of  their  objections  are  that  tlie  witness  was  not  familiar 
with  tiie  facts  of  the  case,  except  what  he  heard  from  others,  and 
that  he  had  no  right  to  locate  upon  the  map,  by  hearsay  evidence, 
an  imaginary  train  of  cars,  in  the  position  he  claimed  it  was  at 
the  time  of  the  accident,  and  then  verify  such  location  of  the  train 
by  further  hearsay  evidence.  The  map  was  shown  to  be  substan- 
tially correct  by  the  testimony  of  several  other  witnesses  who  were 
familiar  with  the  facts.  There  is  no  pretense  that  it  did  not  cor- 
rectly represent  the  places  thereon  delineated.-  A  bare  statement  of 
the  facts,  in  the  light  of  the  previous  decisions  of  this  court  upon  like 
questions,  carries  with  it  the  conviction  that  the  court  did  not  err 
in  any  of  its  rulings  relative  to  the  admission  of  the  map,  and  the 
testimony  of  Mr.  Primm  in  regard  thereto.  Construction  Co.  v.  Ban- 
ner, 38  C.  C.  A.  528,  97  Fed.  882;  Railroad  Co.  v.  Roller  (C.  C.  A.) 
100  Fed.  738.^  With  reference  to  the  testimony  as  to  the  place  where 
the  train  usually  stopped,  this  of  itself  might  be,  in  a  measure,  im- 
material. The  important  question  was,  where  did  the  train  stop 
on  the  morning  of  the  accident?  All  of  the  positive  testimony  on 
this  x>oint  tends  to  show  that  it  stopped  at  the  usual  place.  There 
is  no  testimony  to  the  contrary.  If  it  stopped  at  the  usual  place, 
it  was  materiid  and  important,  because  it  would  have  a  tendency^ 
to  show  how  near  to  the  place  where  the  passengers  got  off,  the* 
hydrant  or  hole  was  located.  There  was  positive  testimony  upon 
both  of  these  points.  Some  of  the  witnesses  were  runners  for  the 
different  hotels,  who  had  for  years  been  familiar  with  the  place 
where  the  train  usually  stopped,  and  they  testified  that  the  hydrant 
or  water  box  was  so  near  the  place  where  the  passengers  got  off  that 
they  were  often  in  the  habit  of  standing  on  the  cover  when  the 
ground  was  wet,  and  that  it  was  within  a  few  feet  of  that  point. 
One  of  these  witnesses  testified:  That  he  had  seen  the  trains  "stop 
right  over  the  hole, — the  steps  of  the  smoking  car  and  the  day 
coach, — and  sometimes  it  would  be  three  or  four  feet  past  it,  north 
of  it  *  *  *  and  south  of  it."  Tliat  sometimes  the  train  stopped 
po  that  the  jmssengers  would  have  to  step  on  the  lid  of  that  box  when 
they  got  off  from  the  steps  of  the  car,  before  they  could  get  onto 
the  ground,  and  some  trains  would  stop  so  that  they  would  not 
have  to  step  on  it.  "Q.  On  this  particular  morning,  was  that  hole 
covered  or  uncovered?  A.  It  was  uncovered.  Q.  Did  you  see  Mr. 
Hall  on  that  morning?  A.  I  saw  him  after  he  was  hurt.  After  I 
f»tepx)ed  into  this  hole,  and  got  out  of  it,  the  first  man  I  saw  was  Mr. 
Hall  lying  there  in  front  of  me,  a  few  feet  north  of  the  box,  and  his 
foot  was  crushed  and  bleeding,  and  he  asked  me  to  get  him  some- 
thing to  stop  the  pain."  There  was  a  conflict  in  the  evidence  as  to 
whether  the  train  had  come  to  a  full  stop,  on  the  morning  in  ques- 
tion, before  Hall  got  off,  and  also  as  to  whether  he  fell  in  the  water 
box.  But  there  was  none  as  to  the  fact  that  the  cover  of  the  box  was 
off,  and  that  the  hole  was  left  exposed.  Touching  these  points,  the 
defendant  in  error  testified  that  when  the  station,  "Redding,"  was 
called  out,  he  got  up  and  walked  to  the  door  and  looked  out,  and 
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it  seemed  so  dark  that  he  walked  across  the  platform;  that  there 
were  two  passengers  ahead  of  him,  who  got  otf  on  the  depot  side; 
that  he  got  out  on  the  other  side;  that  he  took  hold  of  the  railing 
and  went  down  the  steps;  that  the  train  had  stopped;  that  he  stepped 
onto  the  ground,  and,  about  the  first  step  or  second  that  he  made, 
he  stepped  into  something,  and  fell;  that  he  did  not  know  at  that 
time  that  the  water  box  was  there;  that  his  foot  fell  onto  the  rail 
and  caught;  that  he  tried  to  pull  it  out,  and  he  could  not;  that  the 
car  moved  slowly;  and  that  the  wheel  of  the  car  went  over  his  foot. 
D.  E.  Masterson,  a  witness  on  behalf  of  the  defendant  in  error, 
testified  that  he  was  a  passenger  on  the  same  train,  and  in  the 
smoking  car  with  Hall ;  that  when  the  brakeman  called  out,  *^ed- 
ding,''  the  passengers  in  the  car  got  up;  that  Hall  got  up  in  front 
of  him,  and  walked  to  the  front  of  the  car  and  out  and  across 
the  platform  of  the  smoking  car,  onto  the  platform  of  the  baggage 
car,  and  stepped  down  on  the  ground,  stumbled,  and  fell  forward; 
that,  as  he  went  to  see  what  was  the  matter,  some  one  had  pulled 
him  out  from  the  track,  and  dragged  him  away  five  or  six  feet, 
and  said,  "This  man  is  hurt;"  that  he  saw  the  hole  afterwards, 
and  that  it  was  uncovered;  that  the  place  where  Mr.  Hall  got  off 
on  that  morning  was  the  usual  and  ordinary  place  where  people 
got  off  when  going  to  the  east  side  of  Redding;  that  the  train 
had  stopped  when  Hall  got  off;  that,  when  he  (the  witness)  stepped 
down  from  the  steps,  some  one  hollered  to  him:  **Look  out!  There's 
a  hole;"  that  he  looked  down,  and  saw  the  hole  there,  walked 
around  it,  and  went  to  Mr.  Hall;  that  the  hole  alluded  to  was 
about  opposite  the  coupling  between  the  smoking  car  and  the  bag- 
gage car;  that  the  car  had  moved  forward  a  little,  and  when  Hall 
stepped  down  the  hole  was  right  opposite  the  platform  of  the  bag- 
gage car.    Here  the  court  asked  a  question: 

**Q.  You  passed  by?  A.  Yes,  sir.  Q.  And  left  It  to  your  right?  A.  Yes, 
sir;  but  I  would  unquestionably  have  stepped  into  it  if  my  attention  had  not 
been  called  to  it." 

In  the  light  of  this  testimony,  it  becomes  apparent  that  the  ob- 
jections so  frequently  made  to  any  testimony  being  given  as  to 
the  "place  where  the  train  usually  stopped"  were  without  merit, 
and  were  properly  overruled. 

To  the  testimony  of  the  defendant  in  error  that  he  was  a  car- 
penter by  trade,  but  most  of  the  time  he  had  been  engaged  in  min- 
ing, objections  were  made  because  the  complaint  did  not  allege 
that  he  had  any  trade  or  calling.  These  objections  were  promptly 
and  properly  overruled.  The  allegation  in  the  complaint  is  that 
he  "has  been  wholly  deprived  of  earning  wages  by  manual  labor 
for  his  support."  This  was  sufficient  to  impart  notice  of  his  claim 
that  he  had  previously  earned  wages  by  manual  labor,  and  the 
plaintiff  in  error  could  not  have  been  taken  by  surprise  by  the 
admission  of  the  testimony  upon  this  point.  Moreover,  in  actions 
for  personal  injuries,  the  plaintiff,  although  there  is  no  specific 
averment  in  his  complaint  as  to  his  previous  trade  or  calling,  may 
introduce  testimony  as  to  what  his  business  .or  occupation  was, 
as  such  evidence  is  always  material  and  pertinent  upon  the  ques- 
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don  of  damages.  Wade  v.  Leroy,  20  How.  34,  43,  15  L.  Ed.  813; 
Nebraska  City  v.  CampbeU,  2  Black,  590,  17  L.  Ed.  271;  District 
of  Columbia  v.  Woodbury,  136  U.  S.  450,  459,  10  Sup.  Ct.  990,  34 
L.  Ed,  472;  Railroad  Co.  v.  Clarke,  152  U.  S.  230,  243,  14  Sup.  Ct. 
579,  38  Lu  Ed.  422;  Railroad  Co.  v.  Davidson,  22  C.  C.  A.  306,  76 
Fed.  517,  522. 

Before  noticing  other  exceptions  to  the  admission  of  testimony, 
in  order  that  the  conditions  may  be  better  understood,  it  will  be 
proper  to  state  other  facts.    At  the  time  of  the  accident  the  de- 
fendant in  error  was  59  years  of  age.    He  was  first  taken  to  a  hotel, 
and  then  conveyed  to  the  residence  of  Mr.  Nash,  his  cousin.    Dr. 
J.  H.  Miller,  a  physician  and  surgeon,  was  then  immediately  called. 
He  testified  at  the  trial  that  he  found  Hall  with  his  left  leg  and 
ankle  so  badly  broken  that  amputation  was  necessary;   that  there 
was  great  laceration  of  the  tissues  and  bones  above  and  below, 
and  at  the  ankle  joint;  that  he  amputated  his  leg  about  3^  inches 
above  the  ankle  joint;  that  he  thereafter  attended  him  profession- 
ally for  about  six  weeks;  and  that  Hall  was  confined  to  the  house  for 
two  months.    In  reply  to  a  question  whether  such  a  fracture  would 
cause  pain,  he  answered: 

"Of  necessity,  it  must.  At  the  time,  at  the  moment,  perhaps,  there  would 
be  bnt  little  pain,  on  account  of  the  shock  that  follows.  After  recovery  from 
the  shock,  but  before  and  after  amputation,  the  result  of  the  injury  is  followed 
by  considerable  pain.  Q.  And  how  long  does  that  continue,  doctor,  usually? 
A.  WeU,  there  is  pain  until  recovery,  and  there  is  pain  after  recovery.  Q,  WiU 
you  please  state,  as  a  medical  man,  whether  or  not  with  a  leg  amputated  as 
that  was,  there  is  more  or  less  pain  at  times  after  it  is  healed  over?  A.  Yes, 
«lr;  up  to  the  time  of  the  death  of  the  patient." 

The  doctor  also  testified  that,  from  the  effects  of  the  fracture  and 
the  amputation,  Hall's  health  would  be  greatly  impaired.  And  in 
this  connection  the  defendant  in  error  testified,  in  reply  to  a  question 
whether  he  suffered  any  pain : 

"I  did;  immense  pain.  I  suffered  an  awful  pain,  and  I  ran  down  so  I  don't 
think  I  weighed  one  hundred  and  thirty,  from  one  hundred  and  eighty-five.  I 
have  pain  at  the  present  time  aU  the  way  through  from  my  knee  down,  and 
there  is  just  as  much  pain  in  my  foot  that  is  gone  as  there  is  in  my  leg." 

After  the  doctor  had  testified  as  above  stated,  to  which  there 
was  no  objection,  the  following  questions  were  asked,  and  answers 
given: 

••Q.  Yon  know,  doctor,  do  you,  about  what  is  required  of  an  average  miner 
or  carpenter, — what  they  have  to  do?  A.  Yes,  sir.  Q.  I  wiU  ask  you  to  state 
to  the  jury  whether  or  not  in  your  opinion,  after  that  amputation  and  after  the 
loss  of  the  foot  Mr.  Hall  would  be  able  to  perform  the  work  of  a  carpenter, 
such  as  dimbing  over  ladders  and  standing  on  scaffolds,  or  tlie  work  of  a  miner, 
in  going  around  the  timbers  of  a  mine?  A.  There  are  cases  where  men  with 
an  amputated  Umb  are  capable  of  doing  a  great  deal  of  work.  But.  when  a 
man  has  reached  tlie  age  that  Mr.  HaU  has  reached,  it  makes  a  very  great 
difference.  They  are  not  as  able  to  do  work,  or  nearly  as  able  to  do  work, 
after  amputation  of  that  kind,  as  before.  •  •  •  Q.  You  have  been  in 
mines,  I  presume,  have  you  not  doctor,  and  you  know  what  is  required  of  the 
average  miner?  A.  Yes,  sir.  Q.  Can  a  man  perform  the  work  of  a  miner, 
with  an  artificial  limb,  such  as  Mr.  Hall  has,  with  as  much  safety  and  readiness 
as  If  lie  bad  bis  natural  limbs?  A.  He  cannot  do  as  good  work  as  he  could, 
had  he  not  suffered  amputation." 
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There  were  no  objections  that  the  questions  were  leading.  The 
objections  were  that  a  physician  is  not  a  competent  witness  to 
speak  upon  such  subjects,  and  that  there  is  nothing  in  the  com- 
plaint to  show  that  Hall  was  a  carpenter  or  miner.  It  is  argued 
that  these  objections  were  well  taken,  because  the  subject-matter 
of  the  inquiry  was  of  such  a  character  as  would  come  within  the 
understanding  of  all  men  of  common  knowledge  and  education, 
moving  in  the  ordinary  walks  of  life,  and  that  opinions  of  experts 
in  such  cases  are  inadmissible.  The  general  rule  is  well  settled 
that  when  the  question  to  be  determined  is  the  result  of  common 
experience,  or  is  to  be  inferred  from  particular  facts,  the  infer- 
ence is  to  be  drawn  by  the  jury,  and  not  bv  the  witness.  Railway 
Co.  V.  Kellogg,  94  U.  S.  469,  473,  24  L.  Ed.  256;  Motey  v.  Granite 
Co.,  20  C.  C.  A.  366,  74  Fed.  155,  159;  Sappenfield  v.  Railroad  Co., 
91  Cal.  48,  60,  27  Pac.  590;  Pacheco  v.  Manufacturing  Co.,  113  Cal. 
541,545,45  Pac.  833;  City  of  Chicago  v.  McGiven,  78  El.  347,  349; 
Pennsylvania  Co.  v.  Conlan,  101  HI.  93,  103;  12  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  458,  and  authorities  there  cited.  The  witness  stated 
that  he  knew  the  kind  of  work  that  was  required  of  a  carpenter 
and  of  a  miner.  It  was,  in  part,  his  knowledge  as  an  ordinary  man 
that  enabled  him  to  answer  the  question.  If  the  testimony  of  any 
witness  upon  the  points  was  admissible,  the  fact  that  he  was  a 
physician  did  not  affect  his  testimony,  or  render  it  incompetent. 
If  no  testimony  whatever  was  admissible,  because  it  was  within 
the  common  knowledge  of  the  jurors,  it  was  error  without  injury. 
It  is  apparent,  from  the  unquestioned  facts,  that  the  jurors,  as  in- 
telligent men,  would  naturally  and  reasonably  infer  that  Hall  could 
not  perform  his  work,  as  a  carpenter  or  miner,  with  as  much  safety 
and  readiness  as  if  he  had  the  use  of  his  natural  limbs.  But  we 
are  unwilling  to  say,  in  the  light  of  all  the  facts,  that  it  was  error 
to  allow  the  physician  to  give  his  opinion  as  to  what  the  effect  of 
the  fracture  and  amputation  would  be  in  regard  to  Hall's  capacity 
to  perform  manual  labor.  If  no  artificial  limb  had  been  procured, 
the  question  would  be  transparent;  but  the  conditions  resulting 
from  the  use  of  such  a  limb  may  be  said,  to  a  certain  extent,  at 
least,  to  be  more  clearly  within  the  knowledge  of,  and  may  be 
presumed  to  be  better  understood  by,  a  physician,  than  by  the  com- 
mon knowledge  of  men  engaged  in  the  ordinary  affairs  of  life. 

The  following  question  was  propounded  to,  and  answer  given  by, 
the  defendant  in  error:  "Q.  How  much  did  you  have  to  pay  for 
your  artificial  limb?  A.  It  cost  one  hundred  dollara," — to  which  ob- 
jection was  made  upon  the  ground  that  there  is  no  allegation  in  the 
complaint  of  any  special  damage  incurred  for  the  procurement  of 
an  artificial  limb.  From  a  legal  standpoint,  this  objection  should 
have  been  sustained.  The  purchase  of  this  limb  was  an  expense 
incurred  by  reason  of  the  result  of  the  injury,  for  which,  if  prop- 
erly alleged  in  his  complaint,  he  would  be  entitled  to  recover,  but 
it  does  not  fall  within  the  category  of  any  expense  which  can  be 
allowed  under  an  averment  as  to  general  damages.  The  rule  upon 
this  subject  is  thus  stated  in  2  Greenl.  Ev.  (15th  Ed.)  §  254: 
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"All  damages  must  be  the  restilt  of  the  injury  complained  of.    ♦    •    • 
Those  which  necessarUy  result  are  termed  'general  damages/  being  shown  un- 
der the  ad  damnmn,  or  general  allegation  of  damages,  at  the  end  of  the  decla- 
ration; for  the  defendant  must  be  presumed  to  be  aware  of  the  necessary  con- 
sequences of  his  conduct,  and  therefore  cannot  be  taken  by  surprise  In  the 
proof  of  them.     •     •     •     Some  damages  are  always  presumed  to  follow  from 
the  violation  of  any  right  or  duty  Implied  by  law.     •     •     •    But  where  the 
damages,  though  the  natural  consequences  of  the  act  complained  of,  are  not 
the  necessary  result  of  It,  they  are  termed  'special  damages,*  which  the  law 
does  not  Imply;  and  therefore,  in  order  to  prevent  a  surprise  upon  the  defend- 
ant, they  must  be  particularly  specified  in  the  declaration,  or  the  plaintiff  will 
not  be  permitted  to  give  evidence  of  them  at  the  trial.*' 

In  RaUway  Co.  v.  Cotton,  41  111.  App.  311,  316,  the  court  said: 

"It  is  aUeged  that  evidence  of  the  cost  to  plaintiff  of  procuring  a  new  wooden 
leg  was  erroneously  admitted,  against  objection,  and  when  no  averment  or 
claim  for  special  damage  in  the  declaration  justified  its  admission.  To  this 
contention  we  are  compeUed  to  accede." 

This  error,  however,  does  not  require  a  reversal  of  the  case.  The 
defendant  in  error,  although  claiming  that  the  question  was  proper, 
offers,  if  the  court  should  arrive  at  the  conclusion  that  it  was  error, 
to  remit  from  the  amount  of  the  judgment  the  sum  of  flOO.  The 
judgment  should  therefore  be  modified  to  that  extent. » 

2.  With  reference  to  the  instructions: 

It  is  claimed  that  the  court  erred  in  refusing  to  give  the  following 
instruction  asked  by  the  plaintiff  in  error: 

**There  has  been  some  tvldence  introduced  here  tending  to  show  that  some 
time  after  the  happening  of  the  injury  to  the  plaintiff  the  defendant  altered  or 
repaired  the  premises,  and  removed  or  altered  the  water  box  mentioned  in 
the  complaint.  If  you  find  as  a  fact  that  the  water  box  mentioned  in  the 
complaint  was  altered  or  removed  after  the  3d  of  February,  1896,  I  charge  you 
tbat  yon  are  not  at  liberty  to  take  such  fact,  if  you  so  find  it,  into  considera- 
tion, in  determining  the  question  of  defendant's  negligence  or  lack  of  negli- 
gence on  the  3d  of  February,  1896." 

If  the  defendant  in  error  had  introduced  such  testimony,  and  it 
had  been  objected  to  by  the  plaintiff  in  error,  and  allowed  by  the 
court,  it  would  have  been  erroneous,  because  such  removal  or  repair 
would  not  affect  the  question  of  previous  negligence,  and  it  ought 
not  to  be  said  that  by  the  subsequent  removal  of  the  box,  or  adoption 
of  some  other  plan  to  secure  it,  in  order  to  prevent  like  accidents 
in  the  future,  it  was  an  admission  upon  its  part  that  it  had  been . 
negligent  in  the  past,  by  keeping  it  at  the  place  where  the  accident 
occurred.  Railroad  Co.  v.  Hawthorne,  144  U.  S.  202,  207,  12  Sup. 
Ct.  591,  36  L.  Ed.  405;  Motey  v.  Granite  Co.,  20  C.  C.  A.  366,  74 
Fed.  155,  159;  Downey  v.  Sawyer,  157  Mass.  418,  420,  32  N.  E.  654; 
Railroad  Co.  v.  Lee  (Ind.  App.)  46  N.  E.  543,  545;  Railroad  Co.  v. 
Clem,  123  Ind.  15,  17,  23  N.  E.  965,  7  L.  R.  A.  588;  Electric  Co.  v. 
Lubbers,  11  Colo.  505,  508,  19  Pac.  479;  Green  v.  Water  Co.  (Win.) 
77  N.  W.  722,  726;  Giffen  v.  City  of  Lewiston  (Idaho)  55  Pac.  545, 
550.  But  an  examination  of  the  record  discloses  the  fact  that  the 
only  testimony  offered  upon  this  point  was  brought  out  by  the  plain- 
tiff in  error  in  examining  its  own  witnesses.  Counsel  have  failed 
to  cite  any  authorities  or  advance  any  reason  why  it  should  be  al- 
lowed to  take  advantage  of  its  own  error  in  this  regard.  We  pre- 
gume  tbat  their  failure  in  this  respect  is  attributable  to  the  fact 
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that  no  reason  or  authority  in  support  of  such  a  proposition  can  be 
given,  because  none  exists.  No  rule  of  law  is  better  settled  than 
that  the  parties  must  abide  by  the  consequences  of  their  own  acts, 
and  cannot  seek  a  reversal  of  the  case  upon  appeal  for  error  which 
they  had  committed  or  invited.  2  Enc.  PL  &  Prac.  519,  and  authori- 
ties there  cited.  The  testimony  having  been  admitted  without  ob- 
jection, and  no  motion  having  been  made  to  strike  it  out,  the  court 
did  not  en'  in  refusing  to  instruct  the  jury  not  to  consider  it.  Jan- 
son  V.  15rooks,  29  Cal.  214,  223;  Morrell  v.  Morgan,  65  Cal.  575,  4 
Pac.  580;  Dalton  v.  Dalton,  14  Nev.  419,  426;  Watt  v.  Railroad 
Co.,  23  Nev.  154,  163,  44  Pac.  423,  and  46  Pac.  52,  726;  Warder, 
BushneU  &  Glessner  Co.  v.  Ingli,  1  S.  D.  155,  157,  46  N.  W.  181. 

The  other  instructions  asked  for  by  the  plaintiff  in  error,  and  re- 
fused by  the  court,  will  not  be  reviewed.  Most  of  them  relate  to 
the  question  of  negligence  and  degree  of  care  required  upon  the 
part  of  the  railroad  company.  No  objections  were  made  nor  excep- 
tions taken  to  the  charge  of  the  court  upon  these  questions.  More- 
over, the  charge  of  the  court  was  correct,  and  fully  covers  the  issues 
presented  by  the  pleadings  and  testimony  in  the  case.  This  being 
true,  it  follows  that  the  court  did  not  err  in  refusing  to  give  any  of 
the  instructions  asked  for  by  the  plaintiff  in  error  upon  any  of  the 
points  covered  by  the  charge  in  the  court's  own  language.  Railroad 
Co.  V.  Roller,  supra. 

The  only  objection  made  to  the  charge  of  the  court  upon  the  meas- 
ure of  damages  is,  as  before  stated,  to  the  words  **the  loss  of  his 
wages";  and  to  this  it  is  urged  that  the  jury  could  not  tell  what 
wages  were  meant, — whether  the  wages  Hall  lost  while  he  was  sick, 
or  the  prospective  wages  which  he  might  have  earned  during  the 
rest  of  his  life;  that  the  jury  might  have  understood  it  to  mean  that 
Hall  was  entirely  incapacitated  from  earning  a  livelihood,  and  had 
the  right  to  assume  that  he  was  entitled  to  a  sum  of.  money,  as  dam- 
iiges,  equal  to  what  his  wages  in  the  future  would  amount  to.  In 
the  discussion  of  such  questions  the  courts  proceed  upon  the  theory 
that  the  jurors  are  possessed  of  ordinary  intelligence.  The  language 
used  by  the  court  would  naturally  be  understood  as  having  refer- 
ence solely  to  the  testimony  that  had  been  admitted.  The  fact  is 
that  Hall  was  not  entirely  incapacitated  from  earning  wages.  His 
earning  capacity  was  decreased  to  the  extent  of  his  inability  to  per- 
form labor  and  earn  wages  as  he  might  reasonably  have  been  able 
to  do  if  he  had  not  been  injured,  and  to  this  extent  the  jury  should 
take  into  consideration  "the  loss  of  his  wages."  The  language  of 
the  court,  taking  the  entire  charge  upon  this  subject,  is  not  sus- 
ceptible of  any  other  construction.  The  jury  were  not  at  liberty 
to  assume  any  state  of  affairs  that  was  not  consistent  with  the  tes- 
timony.   The  court  in  its  charge  directly  instructed  the  jury  that: 

'*In  passing  upon  or  determining  any  question  of  fact  that  may  he  involTed 
in  this  case,  you  wiU  be  governed  solely  by  the  evidence  introduced.  The 
law  wUl  not  permit  jurors,  in  the  trial  of  causes,  to  speculate  or  engage  in  mere 
conjectures,  or  Indulge  In  inferences  not  warranted  by  the  evidence,  or  to  be 
governed  by  mere  sentiment,  sympathy,  passion,  or  prejudice,  or  to  be  influ- 
enced to  any  extent  or  in  any  manner  by  the  financial  worth  or  poverty  of 
either  of  the  parties.  But  whatever  conclusions  are  reached  must  be  based 
entirely  upon  the  evidence  introduced  in  this  case." 
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It  will  be  noticed  that  to  the  portion  of  the  charge  stating  what 
things  should  be  taken  into  consideration,  including  the  loss  of  his 
wages,  the  court  added,  "and  render  such  a  verdict  as  you  believe 
from  the  evidence  to  be  just  under  all  the  circumstances."  The 
charge  of  the  court  in  its  entirety  is  correct,  and  is  fully  supported  by 
reason  and  authority.  In  actions  of  this  nature,  testimony  tending 
to  show  the  character  of  the  plaintiff's  ordinary  pursuits,  and  the 
extent  to  which  the  injury  he  received  by  the  negligence  of  the  de- 
fendant has  prevented  or  will  prevent  him  from  following  those  pur- 
suits, is  competent;  and  the  jury  should  take  into  consideration 
whether  his  injury  was  to  any  extent  so  permanent  as  to  diminish 
his  capacity  to  earn  money  in  the  future,  and  upon  this  point  to 
fix  the  damages  with  reference  to  the  plaintiff's  earning  capacity 
before  and  after  the  injury.  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  651- 
653,  and  authorities  there  cited. 

In  Railroad  Co.  v.  Putnam,  118  U.  S.  545,  554,  7  Sup.  Ct.  1,  30  L. 
Ed.  257,  the  court  said: 

*ln  an  action  for  a  personal  injury,  the  plaintiff  is  entitled  to  recover  com- 
pensation, so  far  as  it  is  susceptible  of  an  estimate  in  money,  for  the  loss 
And  damage  caused  to  him  by  the  defendanf s  negligence,  including  not  only 
expenses  incurred  for  medical  attendance,  and  a  reasonable  sum  for  his 
pain  and  suffering,  but  also  a  fair  recompense  for  the  loss  of  what  he  would 
otherwise  have  earned  in  his  trade  or  profession,  and  has  been  deprived  of  the 
capacity  of  earning  by  the  wrongful  act  of  the  defendant." 

The  judgment  of  the  circuit  court  will  be  modified  so  as  to  read 
for  the  "sum  of  eight  thousand  four  hundred  dollars,'-  instead  of  for 
**eight  thousand  five  hundred  dollars,"  and  as  so  modified  it  is  hereby 
^dfirmed. 


(100  Fed.  784.) 

In  re  CURTIS  et  al. 

(Circuit  (Jourt  of  Appeals,  Seventh  Circuit    March  22,  1900.) 

No.  654. 

Bakkbuptcy — Appeals— Appealable  Orders. 

Under  Bankr.  Act  1898,  f  25a,  subd.  3,  anthorizing  an  appeal  from  the 
district  court  sitting  in  bankruptcy  to  the  circuit  court  of  appeals,  '*from  a 
Judgment  allowing  or  rejecting  a  debt  or  claim  of  $500  or  over,"  an  appeal 
may  he  taken  by  a  trustee  in  bankruptcy  from  an  order  of  the  district 
court  allowing  a  fee  to  counsel  for  the  petitioning  creditors  in  a  case  of 
involuntary  bankruptcy,  when  the  sum  so  allowed  reaches  the  Jurisdictional 
limit. 

Same— Fees  and  Costs— Counsel  Fees. 

Under  Bankr.  Act  1898,  §  04b,  subd.  3,  providing  for  the  payment  out  of 
bankrupts'  estates  of  '*one  reasonable  attorney's  fee  to  the  petitioning 
creditors  in  involuntary  cases,"  counsel  for  such  creditors  are  entitled  to 
such  reasonable  fee  as  of  right,  and  its  allowance  or  disallowance  is  not 
a  matter  of  discretion  with  the  court  of  bankruptcy. 

Samb— Amount  op  Feb. 

The  amount  to  be  allowed  as  counsel  fees  to  the  petitioning  creditors 
does  not  rest  In  the  arbitrary  determination  of  the  district  court,  but  in 
legal  Judgment  and  Judicial  discretion,  and  the  exercise  of  such  discretion 
is  subject  to  review  by  the  appellate  court.    The  amount  must  in  all  cases 
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be  reasonable,  and  depends  upon  the  services  rendered  and  their  value,  sucb 
value  to  be  determined  upon  evidence,  or,  in  the  absence  of  evidence,  upon 
the  court's  knowledge  of  their  worth. 
4.  Samb. 

In  a  case  of  Involuntary  bankruptcy,  the  district  court  allowed  the  sum 
of  $12,500  to  counsel  for  the  petitioning  creditors  for  professional  services  in 
securing  the  adjudication.  It  appeared  that  the  only  contest  on  the  petition 
for  adjudication  was  as  to  an  alleged  estoppel  against  the  petitioning  cred- 
itors to  maintain  the  petition,  growing  out  of  their  participation  in  proceed- 
ings in  a  state  court  on  a  general  assignment  previously  made  by  the 
bankrupts,  which  was  the  act  of  bankruptcy  alleged.  The  time  neces- 
sarily consumed  by  counsel  in  preparing  and  conducting  the  case  before 
the  district  court,  and  on  appeal  from  the  adjudication,  did  not  exceed 
one  month.  The  assets  of  the  bankrupt  partnership  available  for  its 
general  creditors  probably  amounted  to  about  $100,000.  If  there  had  beea 
no  adjudication  of  bankruptcy,  the  estate  would  have  been  administered 
and  distributed  under  the  direction  of  a  state  court,  in  pursuance  of  the 
assignment  for  creditors.  Held^  that  the  sum  allowed  to  counsel  was 
excessive,  and  should  be  reduced  to  $2,000. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

This  is  an  appeal  by  the  trustees  In  bankruptcy  from  an  order  of  the  district 
court  sitting  in  bankruptcy,  made  October  17,  1899,  allowing  the  sum  of  $12,- 
500  to  counsel  for  the  petitioning  creditors  for  professional  services.  On  Au- 
gust 11,  1898,  the  bankrupts,  co-partners  transacting  a  banking  business  under 
the  name  of  the  "Bank  of  Waverly,"  made  a  voluntary  assignment  of  their 
property  for  the  benefit  of  their  creditors,  pursuant  to  the  statutes  of  the  state 
of  Illinois.  On  the  1st  day  of  November,  1898,  three  creditors,  having  claims 
to  the  requisite  amount,  filed  in  the  district  court  their  petition,  seeking  an  ad- 
judication in  bankruptcy  against  the  bankrupts,  alleging  for  act  of  baukruptx?y 
committed  the  making  of  the  voluntary  assignment.  On  the  4th  day  of  Novem- 
ber, 1898,  the  debtors  answered  the  petition,  admitting  the  facts  alleged,  but 
setting  up  facts  by  way  of  estoppel  upon  the  petitioners  to  prosecute  their 
petition.  On  the  25th  day  of  November,  1898,  the  petitioning  creditors 
filed  an  amended  petition  in  explanation  of  the  facts  asserted  against  them  by 
way  of  estoppel,  and  also  asserting  additional  acts  of  bankruptcy  by  alleged 
fraudulent  transfer  of  property  by  the  bankrupts  within  the  period  prescribed 
by  the  act.  On  the  2d  day  of  December,  1898,  four  other  creditors  of  the 
bankrupts  filed  their  petition  asking  leave  to  join  and  become  parties  to  the 
petition  seeking  an  adjudication  in  bankruptcy,  and  leave  so  to  do  was  granted 
by  the  court.  On  the  12th  day  of  December,  1898,  the  bankrupts  tiled  an 
answer  to  the  amended  petition,  reasserting  the  estoppel  charged,  taking  issue 
upon  the  additional  acts  of  bankruptcy  alleged,  and,  as  to  the  Intervening 
petition  of  the  four  creditors  joining  with  the  creditors  in  the  original  petition, 
denying  indebtedness  to  two  of  them,  admitting  an  indebtedness  of  over  $900 
to  the  otJier  two,  but  asserting  the  like  estoppel  as  to  all  four  of  them.  There 
being  the  requisite  number  of  creditors  and  the  requisite  amount  of  debts, 
without  counting  the  two  creditors  whose  debts  were  denied,  and  not  Including 
Caruthers,  one  of  the  petitioning  creditors,  the  matter  was  submitted  to  the 
district  court  sitting  in  bankruptcy  upon  the  question  whether  the  creditors 
seeking  adjudication  were  estopped  by  the  filing  of  their  claims  under  the 
voluntary  assignment  The  district  court  In  Re  Curtis,  91  Fed.  737.  held  that 
the  petitioning  creditors  were  not  estopped,  and  entered  a  decree  adjudicating 
bankruptcy;  from  which  decree  the  banknipts  appealed  to  this  court,  where 
the  decree  was  affirmed  (In  re  Curtis,  3(5  C.  C.  A.  430,  94  Fed.  630).  There- 
after, on  the  6th  day  of  October,  1899,  counsel  for  the  petitioning  creditors  pre- 
sented a  petition  to  the  district  court  praying  for  the  allowance  of  **one  rea- 
sonable attorney's  fee'*  for  services  to  the  petitioning  creditors  in  procuring  the 
adjudication  in  bankruptcy,  to  be  charged  against  and  paid  out  of  the  estate 
pursuant  to  the  bankrupt  act,  and  asserting  that  the  trustees  had  in  possession 
over  $30,000  in  money.    The  trustees  appeared  to  this  application,  and  the 
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matter  was  sibmitted  to  the  court  for  determination  upon  the  record  of  the 
proceedings,  and  without  the  evidence  of  any  professional  gentlemen  touching 
the  value  of  the  services  rendered.  The  court  below,  on  the  .17th  day  of  Octo- 
ber, 1899.  entered  an  order  awarding  the  allowance  mentioned.  This  order 
Vs  brought  here  for  review  on  appeal  by  the  trustees. 

Burke  Vancil,  for  appellants. 
Blufbrd  Wilson,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge.     • 

JENKINS,  Circuit  Judge,  after  the  foregoing  statement  of  the  case, 
delivered  the  opinion  of  the  court. 

In  the  administration  of  an  estate  in  bankruptcy  the  law  permits 
the  allowance  of  *'one  reasonable  attorney's  fee  for  the  professional 
service  actually  rendered  ♦  *  *  to  the  petitioning  creditors  in 
involuntar}'  cases."  30  Stat.  c.  541,  §  64b,  subd.  3.  The  act  grants 
an  appeal  to  this  court  from  an  order  of  the  district  court  sitting  in 
bankruptcy  allowing  or  rejecting  any  claim  exceeding  |500  against 
the  bankrupt  estate.  30  Stat.  c.  541,  §  25a,  subd.  3.  This  clearly 
lodges  in  the  appellate  court  the  right  to  review  the  allowance  of  any 
such  claim.  The  attorney  for  the  petitioning  creditors  is  entitled  to 
this  reasonable  fee  as  of  right.  Its  allowance  or  disallowance  is  not 
matter  of  discretion.  So,  also,  the  anM)unt  to  be  allowed  does  not 
retBt  in  mere  discretion.  The  amount  must  in  all  cases  be  reason- 
able, to  be  determined  upon  evidence  of  the  service  performed  and  of 
its  value,  and,  in  the  absence  of  evidence  of  its  value,  by  the  court 
from  knowledge  of  its  worth.  The  amount  to  be  allowed  rests  in 
legal  judgment  and  judicial  discretion,  but  not  in  unrestrained  dis- 
cretion, and  that  judgment  and  judicial  discretion  are  subject  to 
review.  We  are  loath  to  disturb  a  finding  upon  a  question  of  this 
character,  unless  fully  persuaded  that  the  judgment  of  the  court  was 
founded  in  misconception  of  the  ground  upon  which  the  allowance 
should  be  based,  or,  if  proceeding  upon  correct  grounds,  that  the 
amount  allowed  was  largely  excessive  or  greatly  inadequate.  The 
question  is  one  of  delicacy,  but  the  duty  of  review  may  not  be  put 
aside.  It  becomes  us,  therefore,  to  inquire  with  respect  to  the  matter 
in  hand  concerning  the  character  and  value  of  the  service  rendered, 
and  of  the  grounds  upon  which  the  allowance  was  predicated.  The 
elements  which  enter  into  and  should  control  judgment  upon  the 
value  of  professional  services  we  think  to  be  these:  The  nature  of 
the  service,  the  time  necessarily  employed  therein,  the  amount  in- 
volved, the  responsibility  assumed,  and  the  result  obtained. 

The  service  was  rendered  in  the  procuring  of  an  adjudication  of 
bankruptcy.  The  petition  was  presented  by  three  creditors,  and  al- 
leged for  act  of  bankruptcy  the  making  of  a  voluntary  assignment 
after  the  bankrupt  law  went  into  operation.  The  answer  admitted 
the  facts  alleged,  but  asserted  that  Caruthers,  one  of  the  petitioning 
creditors,  had  actively  participated  in  the  proceedings  in  the  state 
court  under  the  voluntary  assignment,  that  the  other  two  had  filed 
their  claims  with  the  assignee,  and  charged  that  the  petitioners  were 
thereby  e8topi)ed  to  prosecute  their  petition.    The  amended  petition 
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sought  to  excuse  the  acts  claimed  to  work  an  estoppel,  and  asserted 
a  fraudulent  conveyance  of  real  estate  by  the  debtors.  The  answer 
thereto  took  issue  upon  the  alleged  fraudulent  conveyance,  reasserted 
the  estoppel  against  the  original  petitioners,  charged  that  the  four 
creditors  who  were  allowed  to  join  as  petitioners  were  likewise 
estopped  because  they  had  filed  their  claims  with  the  assignee,  and 
denied  indebtedness  to  two  of  them.  It  will  thus  be  seen  that  upon 
the  merits  of  the  original  petition  the  case  was  simple.  Creditors 
to  the  requisite  number  and  amount  were  united  in  the  petition. 
Their  claims  were  not  disputed,  and  the  act  of  bankruptcy  charged 
was  admitted.  The  difficulty  encountered  arose  wholly  from  the 
embarrassing  position  in  which  these  creditors  had  placed  themselves 
by  their  voluntary  acts  in  filing  their  claims  with  the  assignee  under 
the  proceedings  in  the  state  court.  The  court  below  held  against 
the  estoppel  upon  the  ground  that  after  the  passage  of  the  bankrupt 
law  a  voluntary  assignment  was  absolutely  void,  that  the  proceedings 
under  the  law  of  the  state  to  carry  the  assignment  into  effect  were 
coram  non  judice,  and  that  any  act  of  creditors  under  such  void  pro- 
ceedings could  not  work  an  estoppel.  This  court,  however,  placed 
its  decision  upon  the  ground  that  there  was  no  estoppel  because  no 
action  had  been  taken  upon  the  claims  filed,  with  the  exception  of 
Caruthers,  and  that  no  detriment,  in  a  legal  sense,  had  resulted  from 
the  filing  of  *the  claims;  that,  omitting  the  claim  of  Caruthers,  who 
had  actively  participated  in  the  proceedings,  creditors  to  the  requisite 
number  and  amount  were  united  in  the  petition;  that  the  question 
was  whether  by  electing  one  remedy  the  creditors  were  precluded 
from  asserting  another  and  supposed  better  remedy.  We  held  upon 
the  facts  of  the  case,  and  following  our  ruling  in  Oil  Co.  v.  Hawkins,. 
46  U.  S.  App.  115,  20  C.  C.  A.  468,  74  Fed.  395,  33  L.  R.  A.  739,  that 
they  were  not  precluded.  This  was  the  nature  of  the  service  that  waa 
rendered,  and  involved  the  investigation  and  discussion  of  the  ques- 
tions whether  a  voluntary  assignment  after  the  passage  of  the  bank- 
rupt law  was  void,  or  voidable  merely,  of  the  doctrine  of  estoppel  in 
pais,  and  of  the  election  of  remedies.  These  questions  were  im- 
portant, requiring  careful  study  and  legal  ability  for  their  proper 
presentation  to  the  court.  It  may  be  doubted,  however,  whether  the 
estate  should  be  charged  in  entirety  for  the  service  thus  rendered. 
The  clear  meaning  of  the  bankrupt  act  (section  64b,  subd.  3),  is  that 
the  service  to  petitioning  creditors  chargeable  upon  the  estate  ia 
limited  to  the  service  rendered  in  procuring  the  adjudication.  We 
take  it  that  such  service  is  charged  upon  the  estate  because  of  the 
supposed  general  benefit  thereby  accruing  to  the  body  of  creditors, 
and  upon  the  principle  that  he  who  shares  the  fruit  should  share  the 
cost  of  gathering  it.  The  main  subject  of  the  litigation  went  to  the 
right  of  the  petitioning  creditors  to  invoke  the  law,  not  whether  the 
debtors  had  committed  an  act  of  bankruptcy.  But  for  the  plight  in 
which  the  petitioning  creditors  were  involved,  the  necessary  service 
would  have  been  slight.  It  is  questionable  whether,  under  such  cir- 
cumstances, the  increased  cost  of  litigation  should  be  charged  upon 
the  estate,  unless  all  other  creditors,  or  most  of  them,  stood  in  the 
same  plight.    The  record  here  does  not  fully  disclose  the  fact,  but 
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we  think  the  fair  inference  from  all  that  appears  is  that  all,  or  nearly 
all,  of  the  other  creditors  had  filed  their  claims  with  the  assignee. 
We  therefore  assume  for  the  purposes  of  this  discussion  that  all  stood 
in  the  like  plight  with  the  petitioning  creditors,  and  that  the  estate 
should  be  charged  with  the  reasonable  cost  of  the  litigation.    This  we 
hold  in  obedience  to  the  statute,  although  it  would  seem  that  the  pro- 
ceedings in  bankruptcy  were  counter  to  the  wishes  of  a  large  body  of 
the   creditors.      Prior   to   the   adjudication,    creditors   representing 
claims  to  the  amount  of  |124,568.89,  out  of  a  total  becured  and  un- 
secured partnership  indebtedness  of  |158,794.44,  protested  to  the  dis- 
trict court  against  the  granting  of  the  petition  in  bankruptcy,  for  the 
reason,  as  stated,  that  the  estate  was  being  properly  administered  in 
the  state  court,  that  considerable  progress  had  been  made  in  the  ad- 
ministration of  the  estate  under  the  assignment,  and  that  proceedings 
in  bankruptcy  would  impose  additional  costs  upon  the  estate  without 
corresx>onding  benefit.    While  this  protest  was  properly  disregarded 
as  affecting  the  rights  of  the  petitioning  creditors  to  invoke  federal 
jurisdiction,  the  fact  lends  countenance  to  the  suggestion  that  the 
petition  was  in  fact  instituted  and  prosecuted  by  Caruthers,  not  in 
the  interest  of  the  general  creditors,  but  in  his  own  interest,  and  be- 
cause of  his  failure  to  obtain  the  desired  jmyment  of  his  debt  in  pref- 
erence to,  or  in  advance  of,  other  creditors,  through  the  proceedings 
instituted  by  him  in  the  state  court.    He  was  manifestly  the  moving 
spirit  in  the  proceedings  in  bankruptcy.    His  claim  amounted  to 
116,913.02,  out  of  a  total  indebtedness  represented  by  the  three  peti- 
tioning creditors  of  |18,113.38.    Under  our  ruling,  if  the  assignment 
was  voidable  merely,  and  not  void,  Caruthers  was  clearly  estopped  to 
invoke  the  law.    Omitting  his  claim  and  the  disputed  claims  of  two  of 
the  four  additional  creditors  who  were  allowed  to  join,  the  petition 
was  represented  by  creditors  whose  total  claims  amounted  to  |2,318. 
The  time  employed  in  this  service  cannot  be  accurately  determined 
from  the  record  or  from  the  statements  of  counsel  at  the  bar.    The 
trial  below,  it  is  said,  occupied  three  days;  the  argument  in  this  court, 
one  day.     It  was  also  stated  that  two  weeks'  time  was  taken  up  by 
one  of  the  counsel  in  the  investigation  of  the  questions  involved. 
We  think  it  would  be  a  liberal  estimate  to  say  that  one  month^s  time 
was  occupied  in  the  performance  of  the  service  for  which  compensa- 
tion is  sought. 

Tbe  amount  of  this  estate  is  to  be  ascertained  from  the  schedules 
filed  by  the  debtors  of  their  partnership  and  individual  property  and 
liabilities,  and  from  the  appraisement  of  the  estate  made  under  the 
direction  of  the  district  court.  There  is  somewhat  of  confusion  be- 
tween the  schedules  and  the  appraisement,  but  for  all  practical  pur- 
poses that  may  be  overlooked.  These  statements  have  been  sub- 
mitted to  careful  scrutiny,  and  a  result  obtained  which  we  believe  to 
be  substantially  accurate.  By  the  analysis  of  the  individual  estate 
we  seek  to  ascertain  the  amount  applicable  to  the  payment  of  part- 
nership indebtedness,  because  individual  indebtedness  must  first 
be  paid  in  full  out  of  the  individual  estate,  and  the  residuum  only  is 
applicable  to  the  payment  of  partnership  liabilities.  In  the  case  of 
Hutchinson,  who  has  an  estate  of  but  |294.33,  and  that  exempt  by 
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law,  his  individual  liabilities  are  scheduled  at  |18,204.  There  is 
therefore  nothing  here  for  partnership  creditors,  and  we  omit  his 
name  from  the  table.  We  also  omit  debts  reported  bad.  Any  proba- 
ble collection  from  them  will  naturally  be  offset  by  any  possible  small 
amount  which  may  fail  to  be  collected  of  debts  reported  good. 
T.  E.  Curtis*  estate  is  as  follows: 

Value  of  real  estate $24,900  00 

Less  mortgages  thereon 7,500  00 

$  17,400  00 

Personal  estate: 

Assets,  good $  1,132  70 

Assets,   doubtful 2,354  42 

3,487  12 

$  20,887  12 
Less  individual  debts  scheduled 12,900  00 

Net  apparent  estate  subject  to  partnership  debts $    7,987  12 

Augustine  A.  Curtis*  estate: 

Real   property $24,005  00 

Less   mortgages 11,250  00 

$  13,355  00 

Personal  estate: 

Assets,   good • $  1,180  29 

Assets,   doubtful 12,000  91 

13.181  20 

$  26,536  20 
Less  individual  debts  scheduled 20,400  00 

Net  apparent  estate  subject  to  partnership  debts $    6,136  20 

Frederick  H.  Curtis*  estate: 

Real  property $39,325  00 

Less   mortgages 13,300  00 

$  26,025  00 

Personal  estate: 

Assets,   good $  4,308  42 

Assets,    doubtful 6,572  38 

10,880  80 

$  36,905  80 
Less  iudividual  liabilities  scheduled 24.620  00 

Net  apparent  estate  subject  to  partnership  debts $  12,285  80 

Albert  Rohrer*8  estate: 

Real  property $65,760  00 

Less    mortgages 28,500  00 

$  37,260  00 

Personal  property: 

Assets,    good $  4,343  99 

Assets,    doubtful 14,102  32 

18,446  31 

$  55.706  31 
Less  individual  debts  scheduled 25,347  50 

Net  apparent  estate  subject  to  partnership  debts $  80,358  81 
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John  D.  Batty'B  estate; 

Real  property $34,245  00 

Less  mortgages 5,000  00 

. $  29.245  00 

Personal  property: 

Assets,    good $  1,046  25 

Assets,    doubtful 217  18 

1.263  43 

$  30.508  43 
Less  Individual  debts 13,900  00 

Net  apparent  estate  subject  to  partnership  debts $  16,608  43 

The  apparent  aggrej^ate  amount  of  individual  estate 
subject  to  partnership  debts  is  thus $  73,376  36 

The  partnership  estate  is  as  follows: 

Real   property :F20,865  00 

L4»s«  mortgages 11,700  00 

$    9,165  00 

Personal  estate: 

Cash    $27,780  78 

Debts,    good 15,748  74 

Debts,  doubtful 88,804  42 

132,333  94 

Total  apparent  partnership  property $141,498  94 

Total  apparent  individual  property  to  pay  partnership 
debts  73,370  36 

$214,875  30 
Deduct  exemption  allowed  by  law 7,000  00 

Apparent  estate  to  pay  partnership  debts $207,875  30 

This  amount  is  apparent,  but  not  real,  and  from  the  labyrinth  of 
figures  presented  we  must  ascertain,  as  best  we  may,  the  approxi- 
mately real  value  of  the  property.  In  this  real  estate  the  wives  of  the 
bankrupts  have  dower.  The  value  of  that  dower  should  be  deducted, 
but  the  record  gives  no  data  from  which  computation  can  be  made. 
It  is  also  to  be  observed  that  the  values  stated  are  only  estimates, 
resting  in  mere  opinion.  It  is  common  experience  that  the  esti- 
mates of  the  value  of  real  estate  are  seldom  realized,  even  upon  a 
sale  between  an  owner  willing  to  sell  and  a  purchaser  desiring  to  buy. 
Most  of  the  real  estate  here  is  incumbered  by  mortgages,  in  many 
cases  for  over  half  its  estimated  value.  Upon  some,  if  not  all,  of 
this  mortgage  debt,  amounting  to  $77,250,  there  is  arrearage  of 
interest  for  two  years.  Whether  therfe  is  like  arrearage  of  taxes  we 
are  not  informed  by  the  record.  The  circumstances  render  the  in- 
ference not  improbable.  If  these  mortgages  should  be  foreclosed, 
and  the  property  sold  thereunder  at  forced  sale  for  the  principaU 
accumulated  interest,  taxes,  and  costs,  can  it  reasonably  be  supposed 
that  the  equity  of  redemption  will  prove  of  substantial  value?  Is  it 
not  more  likely  that  the  entire  real  estate  will  fall  to  the  mortgagees? 
The  partnership  real  property  well  illustrates  what  may  reasonably 
be  anticipated.  The  mortgage  is  |11,700;  the  equity  is  estimated 
at  f9yl05.  There  is  upon  this  mortgage  two  years'  accumulation  of 
41  C.aA- — 6 
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interest.  By  the  time  a  sale  can  be  had  the  amount  due  for  princi- 
pal, interest,  taxes,  and  costs  will  amount  fully  to  Jf  14,000,  leaving  an 
apparent  equity  of  $6,805  in  a  property  situated  in  a  town  in  the  south- 
ern part  of  the  state  of  Illinois  with  a  population  not  exceeding 
1,500.  Can  it  reasonably  be  hoped  that  any  speculator  will  pur- 
chase this  property,  paying  the  heavy  incumbrance  thereon,  in  ex- 
pectation that  he  will  realize  profit  therefrom,  and  pay  any  substan- 
tial sum  for  the  equity?  Is  it  probable  that  any  one  creditor,  seek- 
ing to  recover  what  he  can  from  the  wreck  of  this  business,  would 
pay  any  substantial  sum  for  this  equity,  and  assume  the  incumbrance 
upon  it?  The  estate  is  put  into  bankruptcy  that  there  may  be 
forced  sale  and  money  realized  for  the  creditors.  It  is  common  ex- 
perience with  respect  to  mortgaged  real  estate  and  the  real  estate  of 
insolvents  that  the  full  value  of  it  cannot  be  realized,  and  that  it  is 
convertible  into  money  only  at  great  sacrifice.  It  is,  of  course,  im- 
possible to  accurately  estimate  the  extent  of  that  sacrifice,  but  deal- 
ing with  the  situation  most  liberally,  as  we  think,  if  two-thirds  of  the 
estimated  value  of  all  this  equity  of  redemption  should  be  obtained 
the  creditors  will  be  more  than  fortunate.  That  percentage  is  surely 
a  conservative  estimate.  So,  also,  with  respect  to  the  doubtful  debts. 
All  experience  in  insolvent  or  bankrupt  estates  shows  the  recovery 
of  but  a  small  percentage  of  such  debts,  and  the  case  of  this  wrecked 
and  broken  bank  is  not  likely  to  furnish  an  exception,  especially  so 
when  the  fact  is  considered  that,  of  the  |88,804.42  of  doubtful  debts 
of  the  partnership,  |79,442.55  in  amount  represents  debts  owing  to 
the  bank  by  the  bankrupt  debtors  themselves.  It  is  seldom,  we  think, 
that  in  case  of  insolvency  or  bankruptcy  40  per  cent  of  doubtful 
debts  is  realized.  In  the  light  of  the  fact  just  stated,  we  do  not  think 
it  probable  that  10  per  cent,  will  be  realized,  but  upon  the  most  liberal 
estimate  50  per  cent,  would  be  all  and  more  than  may  be  hoped  for. 
The  total  estimated  value  of  the  equity  of  redemption  in  the  land,  indi- 
vidual and  paytnership,  is  |132,450.  33.^  per  cent,  of  this  amount  is 
$44,150.  The  total  doubtful  claims,  individual  and  partnership,  are 
$124,051.63,  of  which  50  per  cent,  is  $62,025.82.  Deducting,  then, 
from  the  total  apparent  estate  mentioned 'above  of  $207,875.30,  this 
33^  per  cent,  of  the  equity  and  50  per  cent,  of  the  doubtful  claims, 
there  remains  $101,699.48  as  the  most  which  reasonably  can  be  relied 
upon  for  the  payment  of  unsecured  partnership  indebtedness,  which 
amounts  to  $138,800.24. 

The  practical  result  obtained  through  this  service  was  that  the  es- 
tate, individual  and  partnership,  was  impounded  in  the  federal  court 
for  collection,  administration,  and  division  among  creditors  acconl- 
ing  to  their  respective  rights.  A  like  result  should  not  have  failed 
if  the  voluntary  assignment  had  not  been  attacked,  and  the  proceed- 
ing in  the  state  court  had  continued  to  a  conclusion;  for  it  is  the  ob- 
ject sought  to  be  reached,  as  well  by  the  state  as  by  the  national  law, 
to  marshal  the  assets,  and  to  distribute  the  estate  equitably  among 
the  creditors.  It  is  said,  however,  that  in  the  one  case  the  assignee 
is  appointed  by  the  debtors,  while  in  the  other  the  trustee  is  selected 
by  the  creditors,  and  this  is  true;  but  in  either  case  the  estate  is  ad- 
ministered under  the  direction  and  control  of  the  court.    It  is  also 
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Ba\d  that  here  the  assignee  was  not  only  the  creature  of  the  debtors^ 
but  was  improperly  administering  the  estate  in  their  interest,  leaving 
a  considerable  portion  of  the  estate  in  their  hands.  If  this  were  so, 
a  proper  application  to  the  court  administering  the  estate  should  have 
corrected  the  evil  complained  of  by  removal  of  the  assignee  nominated 
by  the  debtors,  and  the  appointment  of  a  fit  person  selected  by  the 
loort.  It  is  not  permitted  us  to  indulge  the  suggestion  that  the  state 
court  would  not  have  performed  its  full  duty  in  the  premises,  and 
render  complete  relief  to  creditors,  from  any  su^^sed  dereliction  on 
the  part  of  the  assignee.  This  consideration,  however,  does  not  af- 
fect the  right  of  creditors  to  invoke  the  jurisdiction  of  the  federal 
court.  That  right  was  absolute.  We  only  observe  upon  the  condi- 
tion of  affairs  existing  before  adjudication  of  bankruptcy  as  bearing 
upon  the  practical  result  obtained  by  the  adjudication  in  the  federal 
court.  It  is  not  fair  to  say  that  by  the  adjudication  the  creditors  ob- 
tained that  which  they  otherwise  would  have  lo^t.  It  may  be  that 
under  the  control  of  the  federal  court  a  more  thorough  collection  of 
the  assets  may  come  about,  increasing  the  dividend  to  creditors. 
That,  however,  remains  to  be  accomplished.  The  practical  result 
of  the  litigation  was  to  impound  this  estate  for  administration  in  the 
federal  court  instead  of  the  state  court,  and  the  practical  benefit,  if 
any,  to  the  creditors  consists  in  the  greater  amount  which  may  be 
realized  under  federal  than  under  state  control.  The  administration 
of  the  estate  will  require  time  and  expense  in  the  sale  of  the  lands  and 
in  the  collection  of  the  personal  assets,  and  the  creditors  are  at  the 
threshold  of  that  administration.  The  practical  result  of  the  litiga- 
tion therefore  is  this:  that  the  door  of  the  federal  court  was  opened 
to  creditors,  and  the  administration  of  the  estate  assumed  by  that 
court.  Whether  such  administration  will  produce  better  results  than 
like  administration  in  the  courts  of  the  state  is  debatable,  and,  the 
estate  still  remaining  to  be  administered,  no  human  foresight  can 
determine  with  absolute  accuracy  the  amount  that  will  be  impounded 
for  distribution  among  creditors  of  this  partnership.  We  deem  these 
observations  pertinent,  because  it  seems  to  have  been  assumed  that 
a  large  estate,  which  the  court  below  says  is  conservatively  estimated 
at  |C^OO,000,  had  by  this  litigation  been  secured  to  creditors  when  it 
would  otherwise  have  been  lost  to  them, — an  assumption  for  which 
we  find  no  warrant  in  the  record. 

For  the  service  thus  rendered  in  procuring  the  adjudication  of 
bankruptcy,  the  court  allowed  to  counsel  for  the  i)etitioning  creditors 
the  sum  of  |12,500.  This  allowance  startles  the  judgment  and 
challenges  scrutiny.  For  a  service  occupying  not  more  than  one 
month  in  time,  counsel  are  allowed  as  much  as  is  paid  to  the  president 
of  the  United  States  for  three  months*  service,  and  more  than  is  al- 
lowed to  the  chief  justice  of  the  United  fc^tates  for  one  year's  service. 
This  is  not  conclusive,  for  it  may  well  be  that  these  distinguished 
officials  are  inadequately  paid,  and  it  is  entirely  possible  that  a  8er\- 
jVe  may  be  rendered  within  the  period  of  one  month  that  would 
be  entitled  to  much  larger  compensation  than  that  allowed  here. 
Jiat  the  fact  imiwses  upon  us  the  duty  to  ascertain  if,  in  the  granting 
ot  this  allowance,  the  court  below  has  not  been  misled. 
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The  policy  of  the  present  bankrupt  act,  in  contrast  with  the  pro- 
visions of  the  previous  law,  discloses  clearly  the  design  of  congress 
that  the  administration  of  bankrupt  estates  should  be  had  at  the 
minimum  of  expense.  Under  the  former  law  much  scandal  had  arisen 
because  of  the  large  cost  of  administering  estates.  The  present  act, 
80  far  as  it  specifies  the  amount  of  fees  of  officers  whose  services  may- 
be required  in  execution  of  the  law,  fiixes  them  at  a  low  figure,  possibly 
much  lower  than  is  compensation  for  the  service;  but  it  is  not  for 
us,  for  that  reason,  to  disregard  the  law,  or  seek  to  thwart  the  de- 
sign of  congress,  however  inadequate  we  may  think  the  compensation 
allowed.  This  thought  is  well  expressed  by  the  court  below  in  the 
opinion  filed.    It  is  there  said: 

"The  present  bankrupt  law  was  evidently  intended  to  reduce  to  the  lowest 
minimum  the  costs  of  administration,  as  regards  fees  of  officers  created  by  the 
act,  as  well  as  those  of  attorneys  who  may  be  eaUed  to  assist  the  court  In 
the  preservation  and  distribution  of  the  banljrupt  estate." 

The  court  below  considered  this  allowance  of  112,500  to  come  with- 
in this  spirit  of  the  bankrupt  act.  A  review  of  the  opinion  discloses 
the  erroneous  grounds  upon  which  judgment  proceeded.  The  amount 
of  the  property  involved  is  stated  to  be  |458,000,  and  with  real  estate, 
charged  to  have  been  fraudulently  conveyed,  amounting  to  nearly 
half  a  million  dollars.  This  result  is  obtained  not  only  by  counting 
as  part  of  the  estate  property  the  title  of  which  is  disputed,  and  in 
respect  to  which  no  suit  had  been  brought,  and  the  issue  of  which, 
when  brought,  cannot  be  forecast,  but  also  assuming  as  correct,  and 
as  though  in  fact  realized  in  money,  estimated  values  of  real  estate 
without  deduction  for  the  large  incumbrances  thereon,  and  counting 
as  so  much  money  every  dollar  of  doubtful  and  bad  debts  stated  in 
the  schedules.  The  court  also  ignored  the  plain  proposition  that  only 
the  residuum  of  individual  estate,  after  payment  of  individual  lia- 
bility, is  applicable  to  the  payment  of  partnership  indebtedness.  It  is 
no  wonder,  then,  that  the  learned  judge  of  the  court  below  was  lost  in 
the  maze  of  bewildering  figures.  He  likened  the  service  to  that  ac- 
complished by  a  creditors'  bill  when  assets,  otherwise  lost,  are  recov- 
ered. The  fact  seems  to  have  been  overlooked  that  in  the  one  case 
there  has  been  no  recovery,  the  door  of  a  particular  forum  being 
merely  opened  to  suitors;  while  in  the  other  case  the  door  is  not  only 
opened,  but  is  in  fact  closed  upon  actual  results  obtained  and  actual 
payment  in  money  of  honest  debts, — not  in  delusive  hopes  held 
out  to  creditors  by  a  long  list  of  bad  and  doubtful  claims,  a  large  pro- 
portion of  which  in  amount  are  claims  against  the  insolvent  debtors 
themselves.  If  the  analogy  of  the  creditors'  bill  holds  good,  the  court 
would  allow  to  counsel  the  sum  of  f  12,500  for  merely  drawing  and 
filing  the  bill,  for  that  is  all  substantially  which  has  thus  far  been 
accomplished  in  this  case.  The  amount  involved,  however,  is  treated 
as  of  minor  consideration,  but  stress  is  laid  upon  the  supposed  im- 
portance of  difficult  legal  questions.  The  case  was  considered  a 
pioneer  one  under  the  bankrupt  act,  and  as  one  of  first  impression, 
and  therefore  a  case  of  vast  importance.  This  view  is  quite  wrong. 
The  questions  involved  are  not  novel.  Whether  the  term  "void,"  as 
employed  in  a  statute,  means  absolutely  void,  or  voidable  merely. 
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rests  upon  principles  as  ancient  as  the  common  law.  The  doctrine 
of  estoppel  in  pais  was  not  suggested  for  the  first  time  in  this  litiga- 
tion, and  the  precise  question  upon  which  the  litigation  was  finally 
determined  had  been  previously  ruled  by  this  court.  We  do  not 
question  the  skill  or  ability  of  counsel  in  presenting  these  questions, 
but  they  traveled  along  beaten  paths,  and  were  not  pioneers.  It  is 
evident  that  the  district  court  also  took  erroneous  views  of  the  re- 
sult accomplished,  deeming  the  whole  estate,  by  the  mere  fact  of  ad- 
judication in  bankruptcy,  to  have  been  saved  to  the  creditors,  when 
it  would  otherwise  have  been  lost.  Three  cases  are  presented  to  our 
consideration  as  supporting  this  allowance.  Banking  Co.  v.  Pettus, 
113  U.  S.  116,  5  Sup.  Ct.  387,  28  L.  Ed,  Q15;  Sanders  v.  Seelye,  128 
111.  631,  21  N.  E.  601;  In  re  Treadwell  (D.  C.)  23  Fed.  442. 

In  the  first  of  these  cases  the  litigation  continued  during  four 
years,  and  involved  the  collection  of  a  large  amount  of  unsecured 
income  bonds  of  a  railway  company,  and  to  charge  the  payment  of 
them  and  of  the  unsecured  indebtedness  of  the  road  upon  the  corpus 
of  the  property,  which  had  passed  to  another  company  under  cer- 
tain claims,  transfers,  and  foreclosure  of  mortgages.  The  amount 
of  the  indebtedness  sought  to  be  collected  cannot  be  ascertained 
with  any  definiteness  from  the  report  of  the  Alabama  court  The 
aggregate  amount  of  the  unsecured  bonds  and  claims  is  stated  by 
the  supreme  court  to  be  very  large.  In  the  statement  of  the  litiga- 
tion involved,  as  appears  from  the  case  of  Railroad  Co.  v.  Branch,  59 
Ala.  139,  the  unsecured  indebtedness  and  mortgages  amounting  to 
11,320,000  is  stated  to  have  been  two-thirds  of  the  value  of  a  rail- 
way of  117  miles  in  length.  Estimating  the  value  of  the  road  at 
the  low  figure  of  115,000  a  mile,  the  amount  of  unsecured  claims 
would  be  1735,000.    As  stated  by  Mr.  Justice  Harlan: 

**When  the  Utij^atlon  was  commenced,  the  unsecured  l)onds  of  the  Montgom- 
ery &  West  Pohit  RaUroad  Company  were  without  any  value  in  the  financial 
market  That  litigation  resulted  in  their  becoming  worth  all,  or  nearly  all, 
that  they  caUed  for." 

There  the  supreme  court  allowed  a  fee  of  |17,580,  reducing  to 
that  amount  the  allowance  of  |35,000  awarded  by  the  circuit  court. 

In  the  second  of  these  cases  the  dispute  had  respect  to  the  value 
of  legal  services  of  three  attorneys  in  a  litigation  concerning  a 
large  tract  of  land.  There  were  four  original  bills  and  eight  cross 
bills.  The  client  held  195  bonds  secured  by  a  trust  deed.  We  are 
unable  to  determine  from  the  report  of  the  case  of  Land  Co.  v.  Peck, 
112  III.  414,  whether  these  bonds  were  of  the  par  value  of  |500  or 
f  1,000  each.  The  district  court  in  its  opinion  and  counsel  here 
state  the  amount  involved  was  |100,000.  If  the  bonds  were  |500 
each,  this  would  be  substantially  correct  These  bonds  were  se- 
cured by  a  trust  deed,  which  the  court  of  original  jurisdiction  had 
set  aside.  That  decree  was  upon  appeal  affirmed  by  the  appellate 
court,  and  upon  further  appeal  to  the  supreme  court  the  decree  was 
reversed,  and  the  security  held  valid,  whereby  the  client  secured 
his  debt.  The  litigation  continued  during  10  years,  and  the  amount 
allowed  the  three  attorneys  was  |6,108.25. 

In  the  third  case  claims  to  the  amount  of  |30,000  were  contested. 
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which,  if  they  had  been  allowed,  would  have  "absorbed  the  whole 
assets  of  the  estate  then  remaining  undisturbed  in  the  hands  of 
the  assignee/'  These  claims  were  defeated  after  a  protracted  liti- 
gation. Over  one-half  of  the  creditors  assented  to  allowance  of  the 
claim,  only  one-eleventh  of  the  creditors  opposed,  and  these  op- 
posing creditors,  prior  to  the  litigation,  consented  to  payment  of 
15,000  in  extinguishment  of  these  claims,  which  was  not  accepted 
by  the  claimants;  so  that  the  allowance  was  no  more  than  the  op- 
posing creditors  were  willing  to  have  paid  in  extinguishment  of  the 
-claim,  and  the  amount  allowed  included  all  services  rendered  to  the 
assignees  touching  the  estate. 

The  mere  statement  of  these  cases  shows  that  they  wholly  fail  to 
sanction  the  allowance  here  involved. 

We  have  stated  that  the  estate  available  for  the  payment  of 
partnership  debts  at  a  liberal  estimate  is  |101,699.48.  The  cred- 
itors are  but  at  the  threshold  of  the  administration  of  the  estate. 
That  administration  will  involve  much  labor  and  expense.  If  the  al- 
lowance of  $12,500  for  merely  opening  the  door  to  the  administration 
of  this  estate  is,  within  the  spirit  of  the  bankrupt  act,  the  minimum 
of  cost  for  that  service,  and  the  service  of  the  trustees  and  their 
counsel  in  the  difficult  work  which  lies  before  them  is  to  be  com- 
pensated in  the  same  spirit  and  by  like  standard,  we  may  well  in- 
dulge the  fear  that  at  its  close  this  case  will  have  its  counterpart 
in  the  tragic  and  untoward  ending  of  the  noted  case  of  Jarndyce 
V.  Jarndyce.  We  are  not  inclined  to  impose  upon  the  Seventh 
judicial  circuit  the  baneful  influence  of  that  authority. 

W^e  have  searched  this  record  with  care,  that  we  might  arrive 
at  just  judgment  with  regard  to  the  amount  that  should  be  allowed 
for  the  service  rendered.  We  have  been  solicitous  to  award  full, 
reasonable  compensation,  but  careful  to  withhold  inordinate  allow- 
ance. We  reach  the  conclusion  that  an  allowance  of  |2,000  fully 
compensates  the  service.  We  have  doubted  if  this  be  not  too 
large  a  sum.  W^e  are  not  unmindful  of  the  dignity  of  the  profession, 
nor  forgetful  of  the  important  duty  of  counsel.  We  would  not 
underrate  that  duty.  We  would  magnify  his  office.  For  exacting 
labor  done,  weighty  responsibilities  assumed,  and  great  results 
accomplished,  we  would  deal  out  compensation  with  liberal  hand. 
We  think,  however,  that  the  dignity  and  honor  of  the  profession 
are  not  conserved,  or  its  influence  for  good  promoted,  by  excessive 
allowance  for  service.  That  would  lend  countenance  to  the  sug- 
gestion sometimes  heard  that  the  commercial  spirit  of  the  age  has 
invaded  even  the  legal  profession,  to  the  impairment  of  its  dignity, 
the  blunting  of  its  sense  of  honor;  that  a  profession  instituted  for 
the  maintenance  of  justice  has  become  degenerate,  and  that  its 
main  calling  now  is  a  vulgar  scramble  for  the  "almighty  dollar."  We 
cannot  bend  our  judgment  to  lend  sanction  to  a  foul  aspersion. 

The  order  is  reversed,  and  the  case  is  remanded,  with  directions 
to  the  court  below  to  proceed  in  the  matter  in  conformity  with  this 
opinion. 


Digitized  by 


Google 


CHAKLKS    E.  HIRES    CO.  V.  CONSUMEKS'   CO.  71 

(100  Fed.  809.) 
CHARLES  E.  HIRES  CO.  v.  CONSUMERS*  CO. 
(Circuit  Court  of  Appeals,  Seventh  Circuit.     March  22,  1900.) 

No.   645. 

1.  Uhfair  Compbtition— Imitation  of  Form  of  Package. 

Where  a  manufacturer  of  root  beer  adopted  a  new  and  peculiar  form 
of  bottle,  by  which,  principally,  its  product  became  known  and  recognized 
by  consumers,  the  intentional  imitation  of  such  form  by  a  competing  man- 
ufacturer commencing  business  subsequently,  for  the  purpose  of  decep- 
tion, in  itself  constitutes  unfair  competition,  against  which  the  original 
user  is  entitled  to  an  Injunction. i 

2.  Same — Phoper  Procedure  on  Granting  Injunction. 

It  is  not  a  proper  function  of  a  court  of  equity,  after  having  found  that 
a  defendant  has  been  guilty  of  unfair  competition,  by  deliberately  and  de- 
sij^edly  imitating  the  paclsages  and  labels  of  a  business  competitor,  to 
give  its  approval  in  advance  to  a  changed  form  proposed  to  be  adopted 
by  defendant  to  avoid  future  liability;  but  it  should  in  such  case  restrain 
the  use  of  the  infringing  devices,  leaving  to  the  defendant  the  respon- 
sibility of  deciding  for  himself,  and  at  his  own  risk,  what  changes  are 
necessary  to  avoid  infringement. 
8w  Appeal. — Rktiew  of  Order  Granting  Preliminary  Injunction. 

While  the  granting  or  refusing  of  a  preliminary  injunction  is  largely 
discretionary,  the  provision  of  the  act  creating  the  circuit  courts  of  ap- 
peals, allowihg  appeals  from  such  orders,  is  for  the  very  purpose  of  hav- 
ing such  discretion  reviewed,  and  errors  in  its  exercise  corrected;  and 
where  the  court  below  has  found  a  defendant  guilty  of  unfair  compe- 
tition, practiced  deliberately  and  designedly,  and  has  granted  an  injunc- 
tion for  the  protection  of  complainants  rights  as  it  found  them,  but  fell 
short  in  its  Judgment  as  to  the  extent  of  such  rights,  its  error  will  be 
corrected  on  appeal,  and  its  injunction  broadened  to  afford  the  full  meas- 
ure of  relief  to  which  the  complainant  is  entitled. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

The  appellant,  the  Charles  E.  Hires  Company  (the  complainant  be- 
low), brought  its  bill  to  restrain  an  alleged  unfair  competition  in 
trade  bj  the  appellee  (the  defendant  below).  Upon  an  application 
for  a  preliminary  injunction  the  facts  disclosed  are  thus  succinctly 
and  accurately  stated  by  the  counsel  for  the  appellant: 

•The  Charles  E.  Hires  Company,  complainant,  is  a  Pennsylvania  corporation 
engaged  in  the  manufacture  and  marketing  of  root  beer  in  various  forms.  The 
i'onsumers'  Company  is  an  Illinois  corporation  originally  manufacturing  dis- 
tilled waters  and  soda,  and  more  recently  ginger  ale,  birch  beer,  root  beer, 
and  other  effervescent  beverages.  The  predecessor  of  complainant  Inaugurated 
the  manufacture  and  marketing  of  root  beer  in  1877  by  putting  on  the  market 
a  dry  preparation  known  as  *Hires'  Improved  Root-Beer  Package,'  from  which 
root  beer  was  obtained  by  a  simple  process.  To  this  was  added  In  the  ensuing 
year  a  preparation  known  as  *Hire8'  Root-Beer  Extract.'  from  which,  by  the 
addition  of  water  and  yeast,  root  beer  was  easily  made,  ready  for  consumption. 
In  1890  the  complainant  corporation  succeeded  to  the  entire  business  and  rights 
of  Charles  E.  Hires,  and  continued  the  manufacture  of  the  root-beer  package 
and  the  root-beer  extract.  In  1895  complainant  added  to  Its  former  prodm*ts 
carbonated  root  beer  put  up  in  bottles  ready  for  consumption.  In  each  in- 
stance the  complainant  or  its  predecessor  was  the  pioneer  Introducer  of  the 

>A8  to  unfair  competition  In  trade,  see  notes  to  Scheuer  v.  MuUer,  20  C.  C. 
A.  1^,  and  Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  376. 
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article,  and  at  the  time  complainant  began  the  manufacture  and  sale  of  carbon- 
ated root  beer  there  was  no  similar  preparation  on  the  market  A  new,  pecul- 
iar, and  distinctive  form  of  bottle  was  adopted  for  the  new  beverage,  cylindrical 
in  form,  with  high  shoulders  and  short  neck.  Corks  wired  and  covered  with 
tin  foil  were  originally  employed  as  stoppers.  The  labels  at  first  were  three 
in  number;  consisting  of  a  band  label  around  the  bottle  neck;  a  small,  round, 
gilt  intermediate  label;  and  a  larger  label  near  tlie  bottom  of  the  bottle.  After 
about  a  year  of  use  the  small  Intermediate  label  was  changed  to  the  form  of  a 
shield,  and  some  slight  modifications  made  in  the  neck  label;  and  In  1896 
complainant  began  the  substitution  of  tin  capsules  or  crown  stoppers  for  the 
ordinary  corks,  and  during  the  season  of  1896  a  complete  change  in  this  par- 
ticular was  eflFectuated.  The  Intermediate  label,  which  was  at  first  a  round  gilt 
disk,  and  subsequently  a  shield,  bore  the  direction:  'Keep  this  bottle  on  its 
side  in  a  cool  place.  Sparkling.  The  genuine  has  the  signature  of  the  Charles 
E.  Hires  Co.*  But,  It  having  been  found  that  the  use  of  the  tin  capsules  obvi- 
ated the  necessity  of  this  method  of  preservation,  the  admonition  was  unneces- 
sary, and  the  intermediate  label  was  in  1897  wholly  discontinued  upon  the 
bottles;  but  advertisements  which  reproduced  bottles  showing  this  label  con- 
tinued in  use,  and  are  still  employed.  Complainant  has  largely  advertised  Its 
carbonated  root  beer.  The  advertisements  are  chiefly  In  the  form  of  fancy 
cards,  booklets,  and  hangers,  which,  in  the  majority  of  Instances,  exhibit  a 
reproduction  of  the  bottle  and  labels;  but,  as  in  many  Instances  the  reproduc- 
tions are  small,  the  peculiarities  of  the  label  are  not  decipherable,  and  the 
distinctive  style  of  the  bottle  is  the  chief  feature,  and  most  conspicuously 
noticeable.  The  beverage  proved  a  popular  one,  and  a  large  market  was  soon 
created.  The  public  calls  for  it  by  the  name  of  'Hires*  Root  Beer,*  and  identifies 
it  both  by  the  shape  of  the  bottle,  and  by  the  general  appearance  of  the  labels; 
but  the  shape  or  style  of  the  bottle  Is  the  principal  method  of  Identification 
by  the  purchaser  at  retail.  After  complainant's  beverage  had  become  well 
established  upon  the  market,  the  defendant  began  the  manufacture  of  various 
effervescent  beverages,  Including  ginger  ale,  birch  beer,  and  root  beer.  It  at 
first  adopted  a  form  of  bottle  for  these  three  beverages  very  distinct.  In  size, 
shape  and  form,  from  the  bottle  employed  by  complainant  and  also  adopted 
labels  widely  different  In  size,  color,  and  general  get-up.  Defendant's  bottles 
for  these  three  beverages  were  identical  in  shape,  size,  form,  and  general  ap- 
pearance, and  the  labels  were  Identical  in  shape,  size,  position,  and  the  letter 
'  press  thereon,  save  the  necessary  difference  in  name,  and  a  separate  color  in 
the  labels.  The  labels  for  all  these  articles  had  pale-green  backgrounds,  but 
the  colors  of  the  lettering  and  label  margins  differed,  so  that  root  beer,  ginger 
ale,  and  birch  beer  could  be  distinguished;  the  letter  press  and  margin  colors 
being  red  for  root  beer,  light  brown  for  ginger  ale,  and  brown  for  birch  beer. 
At  the  beginning  of  1897,  the  season  following  a  similar  change  by  complain- 
ant the  defendant  also  adopted  the  tin  capsule  or  crown  stopper  for  bottles 
containing  all  Its  beverages,  but  continued  the  use  of  the  original  bottles 
and  labels  until  the  season  of  1899.  At  this  time  defendant,  without  any  reason 
except  an  asserted  desire  to  Increase  the  capacity  of  its  root-beer  bottles,  aban- 
doned for  root  beer  the  form  of  the  bottle  theretofore  used  by  it  for  birch  beer, 
ginger  ale,  and  root  beer,  and  adopted  for  root  beer  alone  a  bottle  precisely 
identical  with  that  which  had  been  used  by  the  complainant  from  the  com- 
mencement Defendant  also  changed  the  size,  shape,  color,  and  position  of  Its 
root-beer  labels  so  as  to  approximate  those  of  complainant's.*" 

The  complainant  prayed  an  injunction: 

"That  the  said  defendant,  its  ofiicers,  agents,  servants,  and  employ^,  may 
be  enjoined  and  restrained,  at  first  during  the  pendency  of  this  suit,  and  after- 
wards perpetually,  from  manufacturing,  putting  up,  selling,  advertising,  offer- 
ing or  announcing  for  sale,  or  supplying,  root  beer,  or  any  similar  preparation, 
manufacture,  or  beverage,  in  bottles  and  under  labels  substantially  identical 
with  or  like  the  said  bottles  and  labels  of  your  orator  employed  for  that  pur- 
pose, or  substantially  identical  with  or  like  the  bottles  and  labels  now  employed 
by  the  defendant  for  that  purpose,  or  in  bottles  or  under  labels  which  are 
calculated  to  deceive  purchasers  and  consumers  into  the  belief  that  the  beverage 
is  the  product  of  your  orator,  or  which  will  enable  others  to  substitute,  sell. 
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or  palm  otf  the  said  beverage  of  the  defendant  as  and  for  the  beverage  of  your 
orator." 

Upon  the  hearing  of  the  motion  the  court  below  handed  down  the 
foDowing  opinion: 

*X>n  this  motion  for  an  injunction  I  am  not  di&posed  to  consider  the  shape 
of  the  bottle  as  a  controlling  means  of  deceiving  the  public;  but  the  changes 
made  by  the  defendant  Jn  the  style  of  its  labels,  and  the  marked  similarity 
thereof  to  the  ordinary  observer  to  the  labels  used  by  complainant,  when  talsen 
in  connection  with  the  shape  of  the  bottle,  certainly  furnish  grounds  for  the 
bdief  that  the  defendant's  actions  in  the  premises  were  with  a  view  of  causing 
its  product  to  be  mistaken  for,  and  sold  in  lieu  of,  complainant's.  Unless, 
therefore,  defendant  so  materially  alters  its  present  labels  within  the  next  ten 
days,  in  color,  shape,  and  style,  that  its  bottles,  when  adorned  by  such  labels, 
shall  present  to  the  ordinary  observer  a  marked  and  distinct  difference  in  ap- 
pearance from  the  packages  of  the  complainant,  a  preliminary  injunction  will 
be  granted.  It  is  required  that  counsel  for  the  defendant  assure  the  court  that 
no  bottles  of  the  shape  in  controversy,  supplied  with  the  present  labels,  shall 
be  distributed  after  the  29th  of  July,  18d9,  and  that  no  bottles  not  already 
labeled  shall  be  supplied  with  the  present  labels  after  this  date." 

Thereafter  the  defendant  submitted  to  the  court  a  changed  label 
for  its  bottles,  and  the  court  entered  the  following  order: 

*Trhe  motion  of  the  complainant  in  this  cause  for  a  temporary  injunction 
coming  on  for  a  further  hearing,  it  is  ordered  that  the  said  defendant,  its 
officers,  agents,  servants,  and  employ^  be,  and  they  are  hereby,  enjoined  and 
restrained,  until  the  farther  order  of  this  court,  from  selling,  advertising,  offer- 
ing or  announcing  for  sale,  or  supplying,  root  beer,  in  bottles  and  under  labels 
identical,  or  substantially  identical,  with  the  bottles  and  labels  tliereon,  an- 
nexed to  tlie  complainant's  bill  in  this  cause,  marked  'Exhibit  E,'  or  in  bottles 
and  under  labels  which  are  calculated  to  deceive  consumers  and  purchasers 
into  the  belief  that  the  root  beer  sold  or  furnished  by  the  defendant  is  the 
product  of  said  complainant,  or  which  will  enable  others  to  substitute,  sell,  or 
palm  otr  the  root  beer  of  the  defendant  as  and  for  the  root  beer  of  said 
complainant  This  order,  however,  shaU  not  be  construed  as  restraining  or 
enjoining  the  said  defendant  from  selling,  advertising,  offering,  or  announcing 
for  sale  root  beer  in  bottles  and  under  labels  identical,  or  substantially  identical, 
with  defendant's  Exhibit  X,  this  day  filed  in  this  cause.  And  the  court  denies 
the  complainants  motion  in  so  far  as  it  prays  for  relief  beyond  or  in  addition 
u  that  given  by  the  foregoing  order." 

This  Exhibit  X  shows  a  bottle  identical  in  form  with  that  used  by 
the  complainant  From  this  order,  so  far  as  it  denied  the  full  relief 
sought  by  the  complainant,  an  appeal  is  taken  to  this  court. 

Frank  F.  Reed,  J.  Willis  Martin,  and  Francis  Rawle,  for  appellant 
John  P.  Wilson,  for  appellee. 

Before  WOODS  and  JENKINS,  C5ircuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

JENKINS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
court  below  seems  to  have  placed  its  refusal  to  extend  its  injunction 
to  inclade  the  bottle  used  by  the  defendant  upon  the  notion  that  one 
has  the  right  under  all  circumstances  to  use  any  form  of  bottle  he 
may  desire.  It  is  true  that  no  one  has  a  monopoly  of  form,  nor  has 
he  a  monopoly  of  color,  of  the  shape  of  letters,  of  geographical  names, 
or  of  his  own  name.  An  action  like  the  present  proceeds  upon  no  such 
ground,  but  upon  the  principle  that  one  may  not,  by  means  lawful  in 
tiiemselyes  when  devoted  to  a  lawful  end,  perpetrate  a  fraud  upon  the 
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public,  or  infringe  the  rights  of  another.  The  doctrine  is  not  novel 
in  this  court.  We  have  held  that  one  may  not  use  his  own  name  to 
work  a  wrong  (Mejer  v.  Medicine  Co.,  18  U.  S.  App.  372,  7  C.  C.  A. 
558,  58  Fed.  884;  Pillsbury  v.  Mills  Co.,  24  U.  S.  App.  395, 12  C.  C.  A. 
4:>2,  64  Fed.  841),  or  a  geographical  name  for  like  purpose  (Mills  Co. 
V.  Eagle,  58  U.  S.  App.  490,  30  C.  C.  A.  386,  86  Fed.  608,  41  L.  R  A- 
162).  One  may  not  use  the  color  that  another  has  selected  as  a  dis- 
tinguishing mark  of  his  goods,  or  use  the  same  arrangement  of  letters 
and  of  marks,  when  such  use  is  with  the  design  to  market  his  goods 
as  the  goods  of  another,  and  so  to  work  a  fraud.  The  principle  is 
settled  doctrine  in  this  court,  and  need  not  be  enlarged  upon.  Here 
the  defendant  used  a  bottle  for  the  different  beverages  manufactured 
by  him  which  was  distinctive,  and  wholly  unlike  the  form  of  bottle 
used  by  the  complainant  in  marketing  its  root  beer.  The  defendant, 
as  to  root  beer,  but  not  as  to  its  other  beverages,  substituted  for  the 
bottle  used  one  identical  with  the  form  of  bottle  used  by  the  com- 
plainant. It  is  said  that  this  was  done  so  that  a  bottle  might  contain 
two  full  glasses  of  the  beverage.  This  excuse  is  pretentious,  merely. 
The  bottle  could  have  been  enlarged  without  change  of  form.  It  was 
said  at  the  bar  that  this  act  was  a  mistake  on  the  part  of  the  defend- 
ant. This  is  a  charitable  view  of  the  act,  but  is  in  fact  erroneous.  It 
was  not  a  mistake.  The  act  was  deliberate  and  designed.  Its  pur- 
pose, clearly,  was  to  adopt  the  form  of  package  previously  adopted 
by  the  complainant.  Otherwise,  the  defendant,  for  the  purpose  de- 
clared by  it,  would  have  employed  like  form  of  bottle  for  its  other 
beverages,  with  respect  to  which  the  complainant  was  not  a  com- 
petitor in  trade,  or  would  have  enlarged  the  capacity  of  the  bottle 
without  changing  its  form.  The  court  below  found — and  its  ruling 
in  that  regard  is  not  here  complained  of — that  the  defendant  changed 
the  earmarks  upon  its  packages  of  root  beer  so  as  to  approximate 
in  marked  similarity  the  label  of  the  complainant.  All  this  evidences 
design.  And  that  such  was  the  case  finds  some  support  in  the  fact 
that  the  defendant,  also  manufacturing  ginger  ale,  advertised  to  deal- 
ers "Consumers'  Special  or  Belfast  Formula  as  Desired  Crown  Cork," 
^*Round  Bottom  Belfast  Style  and  Belfast  Formula."  If  this  signifies 
anything,  it  means  that  the  defendant  would  furnish  ginger  ale  in  the 
inconveniently  shaped  bottle  used  by  the  Belfast  manufacturers  for 
their  ginger  ale,  which  has  a  high  reputation,  and  is  known  to  the 
public  by  the  ungainly  shaped  bottle  which  contains  it.  It  is  clear 
that  here  was  deliberate  imitation  of  the  complainant's  form  of 
package,  and,  as  the  court  below  found,  deliberate  imitation  of  the 
complainant's  trade-mark  and  label  upon  it.  The  obvious  purpose  and 
the  manifest  result  of  this  piracy  were  to  enable  retail  dealers  to  palm 
off  upon  the  public  the  goods  of  the  defendant  as  the  goods  of  the  com- 
plainant. That  wrong  could  not  be  prevented  by  the  partial  restraint 
imposed  by  the  court  below.  It  was  proven  that  the  complainant's 
root  beer  was  principally  known  to  and  recognized  by  consumers 
from  the  i>eculiar  form  of  bottle.  It  was  this  distinguishing  feature 
which  caught  the  eye,  and  abided  prominently  in  the  memory.  In- 
deed, the  court  below  declared  in  its  opinion  that  the  changes  made 
by  the  defendant  in  its  label  tended  to  deceive  "when  taken  in  connec- 
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tion  with  the  shape  of  the  hottle,"  thus  clearly  recognizing  the  fact 
that  the  form  of  the  bottle  employed  was  an  effective  factor  in  the 
deception  practiced.  Any  restraint,  therefore,  that  did  not  include 
the  form  of  bottle,  would  be  ineffective  to  stay  the  wrong. 

The  court  below,  upon  holding  that  the  changed  label  of  the  defend- 
ant infringed  the  complainant's  right,  caused  to  be  submitted  for  its 
approval  another  form  of  label,  which  it  approved,  and  authorized  the 
defendant  to  use  upon  bottles  of  the  same  form  as  those  used  by  the 
complainant.  We  greatly  doubt  the  propriety  of  such  action.  When 
an  infringement  has  been  found,  it  should  be  restrained.  A  court  of 
equity  does  not  sit  as  an  arbiter  to  determine  in  advance  upon  other 
and  changed  labels  which  the  infringer  may  adopt  to  aAoid  the  con- 
demnation of  the  court.  Whether  such  changed  forms  do  in  fact 
infringe  is  matter  of  fact  to  be  determined  by  the  court  in  its  usual 
course  of  procedure  upon  complaint  lodged  by  the  party  damnified. 
The  duty  of  the  court  below  was  to  determine  whether  the  labels  com- 
plained of  in  the  bill  infringed  the  complainant's  right.  That  duty 
was  fully  performed  when  the  court  had  so  determined.  It  is  not 
called  upon  to  decide  whether  a  new  label  proposed  for  adoption 
would  infringe.  This  is  especially  so  here,  where  the  infringement 
was  deliberate  and  designed.  In  such  case  the  court  ought  not  to 
Kay  how  near  the  infringer  may  lawfully  approximate  the  label  of 
the  complainant,  but  should  cast  the  burden  upon  the  guilty  party 
of  deciding  for  himself  how  near  he  may  with  safety  drive  to  the  edge 
of  the  precipice,  and  whether  it  be  not  better  for  him  to  keep  as  far 
from  it  as  possible. 

It  was  urged  that  a  preliminary  injunction  is  largely  discretionary, 
and  that  that  discretion  should  not  be  controlled  by  us.  The  act 
creating  this  court  provides  for  appeals  from  such  orders  or  decrees 
for  the  very  purpose  of  reviewing  that  discretion  and  correcting  error 
in  its  exercise.  It  is  true  that  the  restraint  interposed  was  tempo- 
rary,— not  determining  the  ultimate  rights  of  the  parties,  but  merely 
regulating  their  conduct  until  final  hearing.  It  is  also  true  that  a 
preliminary  injunction  ought  not  to  issue  unless  the  right  be  clear, 
and  the  infringement  be  proven.  We  have  spoken  to  this  subject 
with  no  uncertain  sound.  Standard  Elevator  Co.  v.  Crane  Elevator 
Co.,  9  r.  S.  App.  556,  6  C.  C.  A.  100,  56  Fed.  718;  American  Cereal 
Co.  V.  Eli  Pettijohn  Cereal  Co.,  46  U.  S.  App.  188,  22  C.  C.  A.  236,  76 
Fed.  372.  Our  ruling  in  the  case  at  bar  is  well  within  the  principle 
of  those  decisions;  for  here  the  right  is  clear,  the  infringement 
proven,  and  but  thinly  disguised.  It  will  be  impossible  to  give  com- 
pensation in  damages;  for,  from  the  very  nature  of  the  case,  it  will 
be  wholly  impracticable  to  ascertain  the  extent  to  which  the  piracy 
upon  the  complainant's  right  has  been  or  may  be  carried,  or  to  what 
extent  the  product  of  the  defendant  has  been  or  may  be  palmed  off 
upon  the  public  as  the  product  of  the  complainant.  Complete  relief 
can  only  be  afforded  by  restraint  of  the  infringement.  Besides,  the 
court  below  found  nothing  in  the  circumstances  or  situation  of  the 
[iiirties  to  stay  its  hand.  It  issued  its  writ  of  injimction  according  to 
their  rights  as  it  determined  them.  It  fell  short  in  its  judgment  of 
the  extent  of  those  rights.    The  writ  was  clearly  intended  by  the 
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court  to  go  to  the  full  extent  of  the  infringement,  and  was  not  eon- 
trolled  by  other  considerations.  The  defendant  is  not  deprived  of  the 
right  to  market  its  root  beer,  but,  at  its  peril,  must  see  to  it  that  its 
product  is  not  dressed  in  the  clothes  of  another.  We  may  aptly  con- 
clude with  the  happy  sup:gestion  of  Judge  Lacombe  in  Grocery  Co.  v. 
Sloan  (C.  C.)  68  Fed.  539,  540,  that,  "in  the  period  of  rest  and  quiet 
which  will  be  secured  by  a  temporary  injunction,  possibly  defendants 
may  renew  their  strength  sufficiently  to  be  able  to  get  further  away 
from" — the  complainant's  foim  of  bottle — "the  next  time  they  try 
to  strictly  differentiate  their  own  goods."  The  order  or  decree  is 
reversed,  and  the  cause  remanded,  with  directions  to  the  circuit  court 
to  issue  its  writ  of  injunction  pursuant  to  the  prayer,  and  in  the 
terms  of  the  bill. 


(100  Fed.  817.) 

HANCHETT    v.    BLAIR. 

(Uircuit  Court  of  Appeals,  Ninth  Circuit.    February  5,  1900.) 

No.  546. 

1.  Equity  Pleading — Denial  for  Want  of  Knowledge  or  Informattton. 

A  denial  expressly  based  on  want  of  knowledge,  Information,  or  belief, 
although  contained  In  a  sworn  answer,  is  not  evidence  In  the  case,  and 
its  only  effect  is  to  require  the  complainant  to  make  some  proof  on  the 
point. 

2.  Jurisdiction  of  Federal  Court — Proof  of  Citizenship. 

Proof  that  a  complainant  has  resided  in  the  same  place  for  70  years, 
and  that  he  owns  a  residence  there,  in  which  he  maintains  his  business 
office,  sufficiently  establishes  his  citizenship  in  the  state  in  which  such 
place  is  situated,  for  jurisdictional  purposes,  as  against  a  denial  made 
only  for  want  of  knowledge,  information,  or  belief. 

8.  Same— Presumption— Stockholder  in  Corporation. 

The  rule  that  the  stockholders  of  a  corporation  will  be  conclusively 
presumed  to  be  citizens  of  the  state  in  which  it  is  incorporated,  for  the 
purpose  of  fixing  the  citizenship  of  the  corporation  for  Jurisdictional  pur- 
poses in  the  federal  courts,  does  not  extend  beyond  such  purpose,  and 
there  is  no  presumption  that  an  individual  who  sues  a  corporation  is  a 
citizen  of  the  same  state,  because  he  is  a  stockholder  In  such  corpora- 
tion. 

4.  Corporations— Mortgage  to  Stockholder— Validity. 

The  fact  that  a  person  to  whom  a  mortgage  was  executed  by  a  corpo- 
ration was  the  principal  stockholder  in  such  corporation  does  not  render 
the  mortgage  invalid,  and  it  cannot  be  impeached  or  its  foreclosure  re- 
sisted on  that  ground  by  one  who  contracted  with  the  corporation  for 
the  purchase  of  the  mortgaged  property  years  after  Its  execution,  and 
while  it  was  of  record. 

5.  Limitation— Right  to  Plead— Foreclosure  of  Mortgage. 

The  defense  of  limitation  is  a  personal  one,  which  may  be  pleaded  by 
the  debtor  or  waived;  and,  when  a  corporation  which  has  given  a  mort- 
gage does  not  make  such  defense  to  a  suit  for  foreclosure,  it  cannot  be 
pleaded  by  one  to  whom  the  corporation  has  contracted  to  sell  the  prop- 
erty, but  who  has  not  been  vested  with  either  the  full  equitable  title  or 
possession  under  his  contract. 
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d  Aaj»— Fed CRAi«  Courts— Following  State  Statute. 

The  federal  courts  will  follow  the  statutes  of  limitation  of  the  states, 
as  rales  of  decision,  in  cases  where  they  apply,  and  in  such  cases  the  law 
of  the  forum  will  govern. i 
T.  Same — Nkva.i>a.  Statute— Foreign  Corporations. 

Under  the  statute  of  limitations  of  Nevada  (Gen.  St.  Nev.  §  3(>51),  which 
excludes  from  the  computation  of  the  time  within  which  an  action  must 
he  hrought  the  time  the  debtor  shall  be  absent  from  the  state,  a  foreign 
corporation   cannot  plead  limitation  as  a  bar  to  a  suit  to  foreclose  a 
mortgage  on  property  situated  in  the  state,  executed  to  secure  an  indebt- 
edness of  the  corporation,  since,  having  been  out  of  the  state,  the  debt 
is  not  harred. 
8u  Equity — Laches. 

Laches  which  will  bar  a  suit  iii  equity  depends  on  the  peculiar  circum- 
stances of  each  case,  and  where  the  complainant's  inaction  does  not  ap- 
pear to  have  worked  injury  to  any  one,  and  it  is  not  shown  that  there 
was  any  occasion  for  more  promptly  asserting  his  rights,  the  defense 
will  not  prevail. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nevada. 

This  case  comes  before  this  court  upon  an  appeal  by  one  of  the  defendants 
in  the  court  below  from  a  decree  of  foreclosure  of  a  mortgage  in  favor  of  the 
complainant  (appellee  here).  In  the  bill  of  complaint  the  complainant,  John  I. 
Blair,  was  alleged  to  be  a  citizen  of  the  state  of  New  Jersey;  the  defendant 
Silver  Peak  Mines,  a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  New  York;  and  the  defendant  L.  J.  Hanchett,  a 
citizen  of  the  state  of  California.  The  material  facts  and  proceedings  in  the 
controversy  are  the  following:  The  Silver  Peak  Mines,  a  corporation,  made, 
executed,  and  delivered  to  John  I.  Blair,  appellee,  on  the  1st  day  of  October, 
1879,  a  mortgage  on  real  estate  and  mining  properties  situated  in  the  state  of 
Nevada,  and  belonging  to  said  corporation,  to  secure  the  payment  to  said  Blair 
of  seven  bonds  of  said  corporation  issued  on  the  same  date,  and  aggregating  the 
sum  of  ^204,205.73,  bearing  interest  at  the  rate  of  10  per  cent,  per  annum,  and 
maturing  at  various  dates,— the  last  on  October  1,  1883.  The  bonds  and  mort- 
gAge  were  executed  In  the  state  of  New  York,  the  domicile  of  the  said  corpora- 
tion; and  the  mortgage  was  recorded  In  the  office  of  the  county  recorder  of 
Esmeralda  county,  state  of  Nevada,  on  the  19th  day  of  May.  1880.  Payments 
tiave  been  made  upon  this  indebtedness  amounting  to  $21,541.78;  the  last 
credit  being  $3,000,  on  the  21st  day  of  April,  1896.  On  July  21,  1897,  Blair 
l>rought  suit  in  the  circuit  court  of  the  United  States  for  the  district  of  Nevada 
to  foreclose  the  said  mortgage.  Hanchett  was  made  a  party  to  the  suit  by  the 
following  averment:  "That  the  defendant  L.  J.  Hanchett  has,  or  claims  to 
have,  some  interest  in  or  claim  upon  the  said  premises,  or  some  part  theroof, 
which  claim  or  interest  is  unknown  to  this  complainant,  and  which  interest  or 
claim  Is  subsequent  to.  and  subject  to  the  lien  of,  this  complainant's  mortgage." 
The  Silver  Peak  Mines  confessed  Judgment  on  this  bill,  but  the  defendant 
Hanchett  demurred  to  the  complaint  on  several  grounds.  The  court  overruled 
the  demurrer.  Blair  v.  Silver  Peak  Mines  (C.  C.)  84  Fed.  737.  And  on  June 
6k  1898,  Hanchett  appeared  and  answered  in  the  case.  This  answer  put  in 
issue  the  citizenship  and  residence  of  the  complainant,  Blair,  and  denied  that 
the  controversy  was  between  citizens  and  residents  of  different  states.  The  in- 
debtedness, execution  and  delivery  of  the  notes,  and  allegations  of  their  non- 
payment, were  also  put  in  issue.  It  was  admitted  that  Hanchett  claimed  an 
interest  in  the  premises  described  In  the  mortgage,  but  denied  that  his  interest 
was  subsequent  to,  or  subject  to  the  lien  of,  said  mortgage.  In  this  connection 
the  answer  alleged  that  the  complainant,  Blair,  was  the  owner  of  all  the 
capital  stock  of  the  Silver  Peak  Mines,  save  a  nominal  number  of  shares  there- 
of, standing  in  the  names  of  his  servants  and  agents  for  the  purpose  of  per- 

1  State  laws  as  rules  of  decision  in  federal  courts,  see  note  to  Wilson  v. 
Perrin,  11  C.  C.  A.  71,  and  Hill  v.  HIte,  29  C.  C.  A.  553. 
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mlttlng  them  to  be  officers  thereof;  that  the  said  Blair  caused  said  corporation. 
Silver  Peak  Mines,  to  be  formed,  and  the  property  described  in  said  allepeil 
mortgage  to  be  conveyed  to  said  corporation,  for  convenience  in  handling  sniil 
property:  that  the  said  property  really  belonged  to  said  Blair  at  all  times, 
and  that  the  affairs  of  said  corporation  were  at  all  times  directed  by  said 
Blair;  that  on  or  about,  and  prior  to.  September  7.  1894.  said  Blair  maintained 
and  represented  to  said  defendant  Hanohett  that  the  said  corporation  was  the 
owner,  unincumbered,  in  fee  simple,  of  the  mining  property,  real  and  personal, 
described  In  said  mortgage;  and  that,  relying  upon  such  representations, 
Hanchett  made  and  entered  into  a  contract  with  said  corporation  on  the  7th 
day  of  September,  1894.  for  the  sale  to  Hanchett  of  said  mining  property. 
This  contract  provided  that  the  said  Hanchett  should  have  possession  of  the 
said  property  on  or  before  the  1st  day  of  October,  1894,  and  to  have  full  con- 
trol thereof  until  the  3l8t  day  of  December,  1895,  with  license  to  explore  and 
work  said  mining  property  for  the  development  thereof;  the  proceeds  derived 
from  minerals  extracted  in  such  work  to  be  divided  between  the  parties  in 
certain  proportions.  It  further  provided  that  at  any  time  prior  to  December 
.*n,  1895,  the  said  Hanchett  might  elect  to  purchase  all  of  said  property  at  and 
for  the  sum  of  $500,000,  in  manner  therein  mentioned;  and  afterwards,  on 
November  12,  1895,  this  option  to  piu'chase  was  extended  by  the  said  corpora- 
tion to  said  Hanchett  imtil  August  12,  189(5.  The  answer  then  alleged  that 
prior  to  August  12,  1896.  the  said  Hanchett  did  exercise  said  option,  and  notified 
said  corporation  thereof,  and  offered  to  pay  the  full  amoimt  of  the  purchase 
price  therefor,  upon  the  execution  by  said  corporation  of  good  and  sufficient 
conveyances  of  said  property  to  Hanchett,  and  that  said  corporation  failed  and 
refused,  and  ever  since  has  failed  and  refused,  so  to  do.  It  further  alleged 
that  a  suit  in  equity  between  said  corporation  and  said  Hanchett  was  then 
pending  and  undetermined  in  said  circuit  court,  wherein  Hanchett  had  filed 
and  was  prosecuting  a  cross  bill  to  obtain  specific  performance  of  the  said 
contracts;  that  after  the  filing  of  said  cross  bill  the  said  Blair  commenced  the 
suit  in  which  the  answer  was  filed,  tor  the  purpose  of  devesting  the  said 
corporation  of  the  legal  title  to  said  property,  and  of  preventing  the  defendant 
Hanchett  from  securing  specific  performance  of  said  contract.  For  a  further 
and  separate  defense,  the  answer  alleged  the  complainant's  (Blair's)  alleged 
cause  of  action  was  barred  by  time  and  laches,  and  in  stipport  of  this  allega- 
tion specifically  relied  upon  the  statutes  of  the  state  of  Nevada,  where  the 
property  is  situated,  and  of  the  state  of  New  York,  where  the  bonds  and  mort- 
gage sued  upon  were  executed.  A  general  replication  to  this  answer  was  filed 
by  the  complainant,  and  the  cause  was  thereafter  set  for  trial  on  November 
21,  1898.  The  defendant  Hanchett  was  not  represented  at  the  trial  (it  is 
claimed,  by  reason  of  a  misunderstanding),  and  the  case  was  submitted  upon 
the  pleadings  and  testimony  previously  taken  by  deposition.  Judgment  and 
decree  of  foreclosure  were  entered  in  favor  of  the  complainant,  Blair,  for  the 
sum  of  $573,978.71.  principal  and  interest  found  to  be  then  due  upon  said 
bonds  and  mortgage.  Thereafter,  on  December  5.  1898,  the  defendant  Hanchett 
filed  a  petition  for  rehearing.  The  petition  was  argued  before  the  court,  and 
a  rehearing  denied,  whereupon  the  present  appeal  was  taken. 

P.  Red(3y,  J.  C.  Campbell,  W.  H.  Metson,  and  George  W,  Mer- 
rill, for  appellant. 

Rush  Taggart,  Frank  E.  Murphy,  and  M.  A.  Murphy,  for  appel- 
lee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges, 

MORROW,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  assignments  of  error  are  17  in  number,  10  of  which  relate 
to  the  jurisdiction  of  the  circuit  court;  3  to  the  bar  of  the  statute 
of  limitations,  and  the  laches  of  the  complainant  in  asserting  his. 
claim;  2  to  the  right  of  complainant  to  maintain  foreclosure  pro- 
ceedings against  a  corporation  in  which  he  owned  or  controlled 
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all  the  capital  stock;  1  to  the  sufficiency  of  the  proofs  to  establish 
the  execution,  delivery,  and  nonpayment  of  the  bonds  and  mort- 
gage upon  which  the' action  is  founded;  and  1  to  the  equitable 
right  of  the  defendant  to  a  decree  in  his  favor  upon  the  merits. 

The  question  of  jurisdiction  is  raised  by  the  appellant  upon  the 
ground  that  the  diverse  citizenship  of  the  complainant,  Blair,  and 
the  defendant  corporation  was  not  proven;   and  he  contends  that, 
as  there  was  no  other  ground  than  that  of  diverse  citizenship  on 
which  to  base  the  jurisdiction  of  the  circuit  court,  the  court  erred 
in  holding  that  it  had  jurisdiction  of  the  suit.    It  is  alleged  in 
the  amended  bill  of  complaint  "that  the  complainant,  John  I.  Blair,^ 
is  now,  and  during  all  the  time  and  times  hereinafter  mentioned 
was,  and  is,  a  resident  and  citizen  of  Blairstown,  New  Jersey,  and 
not  a  citizen  or  resident  of  the  state  of  Nevada;   that  the  defend- 
ant Silver  Peak  Mines,  a  corporation,  is  now,  and  during  all  the 
time  and  times  hereinafter  mentioned  was,  and  is,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  New  York,  having  its  principal  place  of  business  at 
No.  11  Pine  street,  city,  county,  and  state  of  New  York,  and  own- 
ing property  and  doing  business  at  Silver  Peak,  Esmeralda  county, 
state  of  Nevada,  under  its  corporate  name.  Silver  Peak  Mines;  that 
L-  J.  Hanchett  is  a  citizen  and  resident  of  the  city  of  Sacramento, 
state  of  California."    The  defendant  Hanchett   did   not   raise  an 
issue  as  to  the  jurisdiction  of  the  court  by  a  plea  in  abatement, 
bat  in  his  answer  he  admits  the  citizenship  of  the  defendant  cor- 
poration and  himself  to  be  as  alleged  in  the  complaint,  and,  as, to 
the  complainant,  alleges  '^that  he  has  no  knowledge,  information, 
or  belief  sufficient  to  enable  him  to  answer  the  allegation  of  said 
amended  bill,     •     •     •     and,  placing  his  denial  upon  that  ground, 
denies  that  the  complainant  at  any  of  said  times  was,  or  now  is, 
a  resident  or  citizen  of  Blairstown,  N.  J.,  or  a  citizen  of  New  Jersey 
at  all.*'    It  was  contended  in  the  court  below  by  the  defendant 
Hanchett  that,  inasmuch  as  the  complainant  did  not  waive  an  an- 
swer under  oath,  and  Hanchett  having  answered  under  oath  that 
i*omplainant  was  not  a  citizen  of  the  state  of  New  Jersey,  the  com- 
plainant must,   under  equity  rule  41,  produce  two   witnesses,   or 
one  witness  and  very  strong  circumstances,  corroborating  him,  in 
order  to  overthrow  the  allegation  in  defendant's  answer.     But  this 
rule,  as  was  said  by  the  trial  judge,  can  only  be  invoked  where 
there  is  a  direct,  positive,  and  unequivocal  denial  in  the  answer, 
and  has  no  application  to  a  denial  made  without  any  knowledge, 
information,  or  belief  as  to  the  facts.     The  only  eJect  of  such  a 
denial  is  to  compel  the  complainant  to  make  proof  upon  the  point. 
In  Dutilh  v.  Coursault,  5  Cranch,  C.  C.  349,  8  Fed.  Cas.  4,20G,  it 
was  held  that  the  answer  of  a  defendant  in  chancery,  who  has  no 
personal  knowledge  of  the  facts  he  states,  and  whose  conscience 
cannot  be  affected  thereby,  is  not  evidence  in  the  cause,  although 
responsive  to  the  allegations  of  the  bill.     The  only  effect  of  such 
an  answer  Is  to  present  an  issue,  and  put  the  plaintiff  to  the  proof 
of  bis  allegations.    In  the  present  case  the  defendant  does  not  pre- 
tend to  have  any  personal  knowledge  as  to  the  residence  and  citi- 
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zensliip  of  the  complainant,  but  distinctly  avers  that  he  has  no 
knowledge,  information,  or  belief  upon  the  subject.  After  such 
an  averment,  his  denial  that  the  complainant  is  a  citizen  or  resi- 
dent of  the  state  of  New  Jersey  amounts  to  nothing  as  evidence, 
and  is  an  unnecessary  denial  to  place  in  issue  the  allegation  of 
the  bill.  This  form  of  raising  an  issue  is  borrowed  from  code 
pleading,  and  properly  has  no  place  in  equity  practice.  The  fact 
that  the  defendant  has  no  knowledge,  information,  or  belief  con- 
cerning the  matter  alleged  in  the  bill  of  complaint  simply  requires 
that  the  defendant  shall  say  so  in  his  answer,  and  that  is  suffi- 
cient to  compel  the  complainant  to  furnish  proof  in  support  of  the 
allegation.  In  Brown  v.  Pierce,  7  Wall.  205,  19  L.  Ed.  134,  the 
bill  of  complaint  alleged  title  to  and  possession  of  certain  lands 
in  Nebraska,  which  the  complainant  had  conveyed  to  the  defend- 
ant Pierce  while  under  duress;  that  Morton,  one  of  the  defendants, 
claimed  an  interest  in  the  premises  by  virtue  of  a  judgment  lien; 
and  that  Weston,  another  defendant,  made  some  claim.  The  prayer 
of  the  bill  was  that  the  deed  to  Pierce  be  declared  void,  and  that 
Pierce  be  decreed  to  reconvey,  and  for  general  relief.  The  bill 
was  taken  pro  confesso  as  to  all  the  defendants  except  Morton, 
who  answered,  stating  that  he  had  no  knowledge  or  information 
about  the  facts  alleged  in  the  bill,  but  stated  that  he  was  a  judg- 
ment creditor  of  the  grantee,  Pierce,  and  that  his  judgment  was 
a  lien  upon  the  land  in  controversy.  The  question  raised  in  that 
case  was  not  whether  the  defendant's  denial  of  knowledge  or  in- 
formation could  be  considered  as  evidence  in  his  favor,  but  whether 
it»did  not  in  fact  admit  the  allegations  of  the  bill  of  complaint. 
The  court  said: 

"Authorities  are  not  wanting  to  the  effect  that  all  matters  weU  alleged  in 
the  bill  of  complaint,  which  the  answer  neither  denies  nor  avoids,  are  admitted; 
but  the  better  opinion  Is  the  other  way,  as  the  sixty-first  rule  adopted  by  this 
court  provides  that,  if  no  exception  thereto  shall  be  filed  within  the  period 
therein  prescribed,  the  answer  shall  be  deemed  and  talsen  to  be  sufficient. 
Material  allegations  In  the  bill  of  complaint  ought  to  be  answered  and  admitted, 
or  denied,  if  the  facts  are  within  the  liuowledge  of  the  respondent;  and.  If 
not,  he  ought  to  state  what  his  belief  is  upon  the  subject,  If  he  has  any,  and 
if  he  has  none,  and  cannot  form  any,  he  ou^ht  to  say  so,  and  call  on  the  com> 
plainant  for  proof  of  the  alleged  facts,  or  waive  that  branch  of  the  controversy; 
but  the  clear  weight  of  authority  is  that  a  mere  statement  by  the  respondent 
in  his  answer,  as  in  this  case,  that  he  has  no  Imowledge  that  the  fact  Is  as 
stated,  without  any  answer  as  to  his  belief  concerning  it,  is  not  such  an  admis- 
sion as  is  to  be  received  as  full  evidence  of  the  fact.  Such  an  answer  does  not 
make  it  necessary  for  the  complainant  to  introduce  more  than  one  witness  to 
overcome  the  defense,  and  the  well-known  omissions  and  defects  of  such  an 
answer  may  have  some  tendency  to  prove  the  allegations  of  the  bill  of  com- 
plaint, but  they  are  not  such  an  admission  of  the  same  as  will  constitute  a 
sufficient  foundation  for  a  decree  upon  the  merits." 

Under  the  doctrine  of  that  case  the  question  in  the  present  case 
is  how  far  the  omission  of  the  answer  to  make  a  specific  denial  as 
to  the  citizenship  of  the  complainant  may  be  taken  as  tending 
to  prove  the  allegations  of  the  bill  of  complaint.  Perhaps  on  a 
question  of  jurisdiction  such  an  omission  ought  not  to  have  very 
great  weight,  since  it  is  always  incumbent  upon  a  United  States 
court  to  be  satisfied  that  its  jurisdiction  has  been  rightfully  in- 
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voted.     But  certainly  any  proof  that  establishes  the  fact  should 
be  safficient.     Examining  the  testimony  in  the  case  at  bar  in  this 
regard,  it  is  found  that  at  the  time  of  the  bringing  of  the  suit, 
and  for  a  period  of  70  years  prior  thereto,  complainant  was,  and 
bad  been,  a  resident  of  Blairstown,  in  the  state  of  New  Jersey; 
that  be  cwned  property  there  and  transacted  business  there;  that 
the  bouse  in  which  he  resided  was  used  by  him  as  a  business  office 
and  as  a  dwelling.    The  supreme  court  of  the  United  States,  in 
Anderson  v.  Watt,  138  U.  S.  695,  11  Sup.  Ct  449,  35  L.  Ed.  1078, 
has  declared  that  two  things  are  required  to  constitute  citizen- 
ship of  a  state,  in  relation  to  the  judiciary  act:   'Tirst,  residence 
within  such  state;   and,  second,  an  intention  that  such  residence 
shall  be  permanent/'    Has  not  the  complainant  complied  with  these 
requirements?    Is  not  a  continuous  residence  of  70  years  in  one 
place,  and  the  maintaining  of  one's  business  office  in  connection 
with  that  residence,  the  best  possible  evidence  of  such  residence, 
and  intention  that  it  shall  be  permanent?    "There  may  be  evidence 
arising  from  circumstances  stronger  than  the  testimony  of  any 
single  witness."    Clarke's  Ex'rs  v.  Van  Riemsdyk,  9  Cranch,  153, 
160,  3  L.  Ed.  690.    The  only  act  wanting  to  constitute  undeniable 
citizenship,  from  every  standpoint,  is  the  exercise  of  the  right  of 
suffrage.    That  the  complainant  was  entitled  to  exercise  this  right, 
cannot  be  gainsaid.    The  evidence  is  silent  as  to  his  act  in  this 
regard,  but,  as  is  said  in  Shelton  v.  Tiffin,  6  How.  163,  185,  12  L. 
Ed.  397,  "acquiring  a  right  of  suffrage,  accompanied  by  acts  which 
show  a  permanent  location,  unexplained,  may  be  sufficient." 

It  would  appear  from  the  foregoing  that  the  citizenship  of  the 
complainant,  as  alleged  in  the  bill  of  complaint,  was  sufficiently 
established  by  the  proofs.  But  the  appellant  further  attacks  the  al- 
legation of  diverse  citizenship  upon  the  ground  that  the  evidence 
disclosed  the  fact  that  the  complainant  is  a  stockholder  of  the  de- 
fendant corporation,  and  must  therefore  be  presumed  to  be  a  citizen 
of  the  same  state  as  the  corporation.  It  is  claimed  that  authority 
for  this  doctrine  is  found  in  the  case  of  Kailroad  Co.  v.  Letson,  2  How. 
497,  11  L.  Ed.  353;  in  Railroad  Co.  v.  Wheeler,  1  Black,  286,  296, 
17  L.  Ed.  130;  and  in  Shaw  v.  Mining  Co.,  145  U.  S.  444,  451,  12  Sup. 
Ct.  935,  36  L.  Ed.  768.  The  question  under  consideration  in  those 
cases  was  not  the  citizenship  of  individuals,  but  the  status  of  a  cor- 
poration under  the  constitution  and  laws  of  the  United  States  re- 
lating to  jurisdiction  of  circuit  courts  over  controversies  between 
citizens  of  different  states.  It  was  conceded  that  a  corporation  was 
not  a  citizen,  but  courts  had  in  certain  cases  recognized  the  real 
persons  who  composed  the  corporation,  and  hence,  for  the  purpose 
of  jurisdiction,  the  supreme  court  would  consider  a  corporation 
created  by  the  laws  of  a  state  as  an  organization  similar  to  a  part- 
nership composed  of  individuals  having  citizenship;  and  thus  it  fol- 
lowed that  if  all  the  members  of  a  corporation  were  citizens  of  one 
state,  and  the  party  on  the  other  side  was  a  citizen  of  a  different 
•tete,  the  coart  had  jurisdiction.  But  another  difficulty  arose.  There 
were  many  eases  of  large  corporations,  where  the  members  or  stock- 
bolders  were  citizens  of  different  states,  and  sometimes  of  foreign 
41  cai     ^ 
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countries;  and  in  such  cases,  the  legal  entity  of  the  corporation 
not  being  recognized,  the  suit  was  necessarily  between  the  individual 
members  of  such  corporation  and  the  opposing  party.  With  the 
rapidly  growing  number  of  corporations,  however,  and  the  increas- 
ing volume  of  business  transacted  by  means  of  corporate  associa- 
tion, with  interests  extending,  not  only  through  many  states,  but 
over  the  entire  world,  and  the  holdings  of  stock  naturally  scattered, 
it  became  apparent  that  the  effort  to  bring  individual  members, 
either  personally  or  by  representation,  into  the  courts,  would  result 
in  the  most  cumbersome  and  tedious  litigation,  with  unnecessary 
annoyance  to  the  stockholders,  and  in  some  instances  accomplish  the 
final  defeat  of  the  jurisdiction  of  the  court,  when  based  upon  the  lack 
of  diverse  citizenship  between  some  of  the  members  of  the  corpora- 
tion on  one  side  and  parties  on  the  other  side  of  the  controversy. 
To  meet  this  diflBculty  the  supreme  court  determined  that,  "where 
a  corporation  is  created  by  the  laws  of  a  state,  the  legal  presump- 
tion is  that  its  members  are  citizens  of  the  state  in  which  alone  the 
corporate  body  has  a  legal  existence."  It  was  further  determined 
"that  a  suit  by  or  against  a  corporation  in  its  corporate  name  must 
be  presumed  to  be  a  suit  by  or  against  citizens  of  the  state  which 
created  the  corporate  body,  and  that  no  averment  or  evidence  to 
the  contrary  is  admissible  for  the  purpose  of  withdrawing  the  suit 
from  the  jurisdiction  of  a  court  of  the  United  States."  Railroad  Co. 
V.  Wheeler,  supra.  These  presumptions  preserved  the  jurisdiction 
of  the  United  States  courts  over  corporations  in  accordance  with 
tlie  evident  spirit  and  purpose  of  the  constitution,  but  such  presump- 
tions had  no  relation  to  the  citizenship  of  individuals  as  parties  to 
a  controversy  in  their  own  right,  and  it  would  manifestly  be  an  un- 
authorized extension  of  their  scope  and  effect  to  so  construe  the  de- 
cisions of  the  supreme  court.  It  follows  that  there  is  no  legal  pre- 
sumption that  the  individual  complainant  who  is  also  a  stockholder 
of  the  defendant  corporation  is  a  citizen  of  the  same  state  as  the 
corporation. 

The  proofs  of  the  validity  of  the  mortgage,  and  the  indebtedness 
of  the  corporation  thereunder  to  the  complainant,  are  denied  by 
the  appellant;  and  he  not  only  claims  that  complainant  is  estopi)ed, 
because  of  his  ownership  of  the  majority  of  the  stock  of  said  cor- 
poration, and  by  reason  of  certain  alleged  conduct  and  representa- 
tions, from  enforcing  the  mortgage  against  appellant,  but  charges 
that  complainant  and  the  officers  of  said  corporation  are  in  collu- 
sion in  the  prosecution  of  this  suit,  in  fraud  of  appellant's  rights. 
There  does  not  appear  to  have  been  any  fraud  in  the  execution  of 
the  mortgage.  It  is  in  the  usual  form,  properly  executed  and  cer- 
tified, and  duly  recorded.  The  indebtedness  acknowledged  therein 
has  never  been  denied  or  repudiated  by  the  corporation,  and  it  is 
not  shown  that  the  mortgage  debt  has  ever  been  paid.  The  com- 
plainant was  not  a  stockholder  of  record  at  the  time  of  the  execu- 
tion of  the  mortgage  to  him  by  the  defendant  corporation,  and  was 
apparently  entitled  to  loan  money  to,  and  receive  security  from,  said 
corporation.  Appellant,  however,  contends  that  complainant  was 
in  reality  the  equitable  owner  of  all  the  stock  of  said  corporation 


Digitized  by 


Google 


HANCHETT   V.  BLAIR.  83 

from  the  time  of  its  incorporation.  Were  tliis  the  fact,  that  of  itself 
would  not  estop  him  from  entering  into  the  indenture  of  mortgage 
with  the  corporation,  and  proceeding  to  its  foreclosure  if  necessary. 
This  is  a  matter  of  common  occurrence,  and  the  decisions  are  many 
in  su{^)ort  of  such  practice.  Thus,  in  Oil  Ck).  v.  Marbury,  91  U.  S. 
587,  589,  23  L.  Ed.  330,  it  is  said: 

**One  of  the  objecta  of  creating  a  corporation  by  law  Is  to  enable  It  to  make 
contracts,  and  these  contracts  may  be  made  with  Its  stockholders  as  well  as 
with  others.  In  some  classes  of  corporations,  as  In  mutual  Insurance  com- 
panies, the  main  object  of  the  act  of  incorporation  is  to  enable  the  company  to 
make  contracts  with  its  stockholders.  ♦  ♦  ♦  It  Is  very  true  that  as  a 
stockholder,  in  making  a  contract  of  any  kind  with  the  corporation  of  which 
he  is  a  member.  Is  in  some  sense  dealing  with  a  creature  of  which  he  is  a 
part,  and  holds  a  common  Interest  with  the  other  stockholders,  who,  with  him, 
constitute  the  whole  of  that  artificial  entity,  he  Is  properly  held  to  a  larger 
measure  of  candor  and  good  faith  than  if  he  were  not  a  stockholder.  ♦  ♦  ♦ 
If  he  should  be  a  sole  director,  or  one  of  a  smaller  number  vested  with  certain 
powers,  this  obligation  would  be  still  stronger,  and  his  acts  subject  to  more 
severe  scrutiny,  and  their  validity  determined  by  more  rigid  principles  of 
morality  and  freedom  from  motives  of  selfishness.  All  this  falls  far  short, 
however,  of  holding  that  no  such  contract  can  be  made  which  will  be  valid, 
and  we  entertain  no  doubt  that  the  defendant  in  this  case  could  make  a  loan 
of  money  to  the  company.'' 

And  in  Dewing  v.  Perdicaries,  9G  U.  S.  193,  24  L.  Ed.  654,  it  is 
held  that,  where  a  cause  of  action  affects  a  stockholder  of  a  corpora- 
tion specially,  he  has  the  same  right  to  sue  pro  interesse  suo  as  any 
one  else. 

In  Henderson  v.  Railroad  Co.,  17  Tex.  560,  the  right  of  a  stock- 
holder to  maintain  a  suit  against  the  corporation  was  in  issue.  It 
was  there  stated  that: 

"A  member  of  a  corporation,  who  Is  a  creditor,  has  the  same  right  of  action 
as  any  other  creditor,  and  may  even  attach  tlie  property  of  the  company, 
though  he  may  be  personally  Uable  by  statute  to  satisfy  other  Judgments 
against  it  Peirce  v.  Partridge,  3  Mete.  (Mass.)  44.  The  individual  members 
of  the  corporation  are  deemed  strangers  to  the  artificial  body  created  by  tlie 
act  of  incorporation,  and  may  maintain  their  rights  of  action  against  the  com- 
pany, of  whatever  nature,  in  the  same  manner  as  those  who  are  not  members.*' 

See,  also,  the  early  case  of  Waring  v.  Catawba  Co.,  2  Bay,  109. 

Applying  this  rule  to  particular  actions,  we  find  the  supreme  court 
of  Elinois  holding  that  "a  mortgage  by  a  solvent  corporation  to  one 
of  its  oflSeers  and  stockholders  to  secure  a  loan'  made  by  him  is  not 
invalid  on  account  of  the  relation  between  the  parties.''  Bank  v. 
Bchott,  135  111.  655,  26  N.  E.  640;  Beach  v.  Miller,  130  III.  162,  22  X. 
E.  464;   Koseboom  v.  Whittaker,  132  111.  81,  23  N.  E.  339. 

The  complainant,  then,  had  the  right  to  loan  money  to  the  defend- 
ant corporation,  and  i»eceive  a  mortgage  in  return.  While  he  has 
occupied  the  position  of  principal  shareholder  in  the  corporation  for 
many  years,  he  has  not  acted  as  an  oflicer  or  director;  and  there  is 
nothing  in  the  testimony  or  evidence  to  show  that  his  influence  has 
been  exerted  fraudulently  or  illegally  in  connection  with  said  mort- 
gage indebtedness,  or  that  his  own  acts  in  relation  thereto  have  been 
other  than  open  and  bona  fide.  The  mortgage  was  executed  years 
prior  to  the  contract  with  appellant,  and  was  a  matter  of  record  at 
the  time  appellant  entered  into  the  said  contract.     It  is  difficult  to 


Digitized  by 


Google 


84  41  C.  C.  A.   REPORTS. 

perceive  how  appellant's  rights  in  the  property,  if  any  he  has,  can  be 
affected  by  a  proceeding  to  collect  an  indebtedness  which  existed  as 
a  lien  upon  the  property  prior  to,  and  at  the  time  of,  the  making  of 
the  contract  under  which  appellant  claims. 

The  next  question  for  consideration  arises  under  the  assignments 
of  error  relating  to  the  barring  of  certain  of  complainant's  rights 
by  time  and  laches.  Appellant  contends  that  the  mortgage  to  com- 
plainant is  extinguished  by  lapse  of  time,  as  well  under  the  laws 
of  the  state  of  New  York,  where  the  same  was  made,  as  under  the 
laws  of  the  state  of  Nevada,  and  under  the  general  rules  of  equity: 
that  the  bonds  secured  by  the  mortgage  matured  more  than  14  years 
before  complainant's  suit  was  commenced,  and  the  suit  is  therefore 
barred  by  the  statute  of  limitations  both  of  New  York  and  Nevada; 
also,  that  the  claim  of  complainant  is  stale  and  barred  by  laches, 
independent  of  the  question  of  statutory  limitation. 

Considering  this  contention  first  under  the  general  rule  that  the 
right  to  plead  the  statute  of  limitations  is  a  personal  privilege,  of 
which  the  debtor  may  or  may  not  avail  himself,  the  question  arises 
whether  the  defendant  Hanchett  (appellant)  was  entitled  to  make 
such  a  plea,  if  it  should  be  proven  that  the  defense  of  limitation  was 
a  proper  one  in  the  case  in  controversy.  The  law  does  not  pronounce 
any  debt  extinguished  merely  by  virtue  of  the  lapse  of  the  statutory 
period.  The  debt  continues,  and  may  be  collected,  unless  the  de- 
fense of  the  statute  of  limitation  be  interposed  by  the  debtor.  No 
other  person  can  plead  it  for  him,  and  he  may  avail  himself  of  the 
privilege,  or  not,  as  he  pleases.  Allen  v.  Smith,  129  U.  S.  465,  47i), 
9  Sup.  Ct.  338,  32  L.  Ed.  732;  Emory  v.  Keighan,  94  HI.  543;  Fish 
V.  Farwell,  160  HI.  236,  43  N.  E.  367;  Dunton  v.  McCook,  93  Iowa, 
258,  61  N.  W.  977;  Kennedy  v.  Powell,  34  Kan.  23,  7  Pac.  606; 
Waterman  v.  Manufacturing  Co.,  14  R.  I.  43. 

As  was  said  in  Bank  v.  Kimble,  76  Ind.  195: 

**The  mere  fact  that  a  claim  Is  old  is  no  reason  why  It  should  not  be  paid. 
The  law  allows  a  man  to  be  honest,  and  to  pay  an  honest  debt,  however  stale 
and  ancient  it  may  be.  He  may  Interpose  the  statute  of  limitations,  but  he  may 
waive  It,  also.  The  law  does  not  compel  him  to  resort  to  this  defense,  nor  can 
others  insist  upon  it  for  him." 

And,  to  the  same  effect,  see  Ewell  v.  Daggs,  108  U.  S.  143,  2  Sun. 
Ct.  408,  27  L.  Ed.  682;  Chafee  v.  Blatchford,  6  Mackey,  459. 

There  is  no  evidence  before  the  court  to  warrant  the  assumption 
that  the  defendant  corporation  did  not  consider  the  mortgage  debt 
an  honest  debt.  On  the  contrary,  when  the  action  of  foreclosure 
was  commenced,  it  acknowledged  the  indebtedness  in  the  most  con- 
clusive manner, — by  confessing  judgment. 

It  is  true  that  this  privilege  of  pleading  the  statute  of  limitations 
has  sometimes  been  extended  to  a  party  succeeding  directly  to  the 
rights  of  the  debtor, — as,  for  instance,  a  party  who  becomes  a  sub- 
sequent owner  of  the  title  or  of  the  entire  equity  of  redemption, 
or  who  is  found  in  possession  of  the  mortgaged  property.  Sanger 
V.  Nightingale,  122  U.  S.  176,  184,  7  Sup.  Ct.  1109,  30  L.  Ed.  1105. 
And  the  defendant  Hanchett  claims  that  with  respect  to  property 
placed  by  the  debtor  beyond  his  control,  or  subjected  by  him  to 
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UenB,  the  debtor  has  no  longer  such  personal  privilege;  that  by  rea- 
son of  certain  'work  done  under  the  contract  between  himself  and 
the  corporation,  and  bj  reason  of  his  election  to  purchase  the  prop^ 
erty,  his  right  was  no  longer  a  mere  option  to  purchase,  but  a  vested, 
equitable  title  to  the  property;  and  that,  while  the  corporation  held 
the  legal  title,  it  held  it  simply  as  trustee  for  Hanchett,  its  vendee. 
It  is   shown  that  Hanchett  made  certain  improvements  upon  the 
property,  worked  the  mines  for  a  period  of  time,  and  remitted  the 
sum  of  ^,000  from  the  proceeds  of  such  work.    But  it  also  appears 
that  he  failed  to  make  the  payments  on  the  purchase  price  agreed 
upon  in  the  contract,  and  asked  and  obtained  an  extension  of  six 
months'  time, — to  August  12,  1896.    It  is  stated  in  the  answer  of 
Hanchett  that  *^rior  to  the  12th  day  of  August,  1896,  this  defend- 
ant exercised  his  said  option  [to  purchase],  and  did  elect  to  pur- 
chase all  of  said  property  from  said  corporation,  in  accordance  with 
the  terms  of  said  contracts,  and  did  notify  said  corporation  thereof; 
that  this  defendant  was  then  and  there  ready  and  willing  and  offered 
to  pay  to  said  corporation  the  full  amount  of  the  purchase  price 
therefor,  upon  the  execution  by  said  corporation  of  good  and  suffi- 
cient conveyances  conveying  to  this  defendant,  and  granting  to  him, 
good  and  sufficient  titles  to  all  of  said  property,  free  and  clear  of 
an  incnmbrances;  that  said  corporation  failed  and  refused,  and  has 
ever  since  failed  and  refused,  so  to  do."    These  statements  are  not 
substantiated  by  any  proofs.    Letters  were  introduced  which  had 
passed  between  the  defendant  Hanchett  and  the  corporation,  but 
none  of  a  later  date  than  June  25,  1896.    There  is  some  testimony 
by  the  secretary  of  the  company  that  the  company  was  willing  to 
extend  this  contract  with  Hanchett  to  January,  1897;   but  no  writ- 
ing is  in  evidence,  or  other  testimony,  to  show  that  such  extension 
was  ever  agreed  upon  by  both  parties.    Nor  is  there  any  testimony 
in  support  of  the  defendant  Hanehett's  contention  that  he  offered 
to  comjrfete  his  purchase  of  the  property  under  the  terms  of  the  con- 
tract, and  that  the  company  refused  to  accept  such  offer.    Under 
these  circumstances,  Hanchett's  rights  of  succession  to  the  debtor 
(iinnot  be  said  to  be  established,  as  he  is  not  shown  to  be  the  sub- 
Requent  owner  of  the  title,  or  of  the  equity  of  redemption;   and  by 
his  own  admission  in  a  letter  to  the  secretary  of  the  defendant  cor- 
IK)ration  dated  January  2,  1896,  he  was  not  in  full  possession  of  the 
mortgaged  property.    But,  even  were  his  interest  in  the  mortgaged 
property  such  that  he  might  avail  himself  of  the  plea  of  the  statute, 
he  would  first  be  obliged  to  show  that  the  suit  was  barred  as  be- 
tween the  mortgagor  and  mortgagee.    The  statutes  of  limitation  of 
actions,  as  enacted  by  the  legislatures  of  the  different  states,  are 
steadfastly  followed  by  the  courts  of  the  United  States  as  rules  of 
decision  in  cases  where  they  applv.    Bauserman  v.  Blunt,  147  U.  S. 
€47,  13  Sup.  Ct.  466,  37  L.  Ed.  3i6;   Campbell  v.  City  of  Haverhill, 
155  U.  8.  610,  15  Sup.  Ct.  217,  39  L.  Ed.  240.     And  the  rule  is  well 
settled  that  the  laws  of  the  forum  govern  the  plea  of  the  statute 
of  limitations.     Underwood  v.  Patrick,  36  C.  C.  A.  330,  94  Fed.  468, 
471;  CampbeU  v.  City  of  Haverhill,  155  U.  S.  610,  618,  15  Sup.  Ct. 
217,  39  L.  Ed.  240.    In  the  present  inquiry,  therefore,  we  must  ex- 


Digitized  by 


Google 


86  41   C.   C.  A.   REPORTS. 

amine  the  law  of  the  state  of  Nevada.  The  act  of  March  2,  1877 
(St.  Nev.  1877,  p.  114;  Gen.  St.  §§  3644,  3645),  amendatory  of  the 
act  defining  the  time  of  commencing  civil  actions,  approved  Novem- 
ber 21,  1861,  provides  as  follows: 

"Section  1.  Actions  other  than  those  for  the  recovery  of  real  property,  can 
only  be  commenced  as  follows:  Within  six  years:  ♦  ♦  ♦  An  action  upon 
a  contract,  obligation,  or  liability,  founded  upon  an  instrument  In  writing,  ex- 
cept those  mentioned  in  the  preceding  section  [action  iipon  a  judgmentl.    ♦    *    ♦ 

"Sec.  2.  The  time  in  section  one  of  this  act  shall  be  deemed  to  date  from 
the  last  transaction,  or  the  last  item  charged,  or  last  credit  given." 

And  in  section  21  of  the  original  act  (November  21,  1861),  as 
amended  by  the  act  of  March  5,  1867  (Gen.  St.  Nev.  §  3651),  it  is 
provided : 

"If,  when  the  cause  of  action  shall  accrue  against  a  person,  he  be  out  of  the 
state,  the  action  may  be  commenced  within  the  time  herein  limited  after  his 
return  to  the  state;  and  if  after  the  cause  of  action  shall  have  accrued  he 
depart  the  state,  the  time  of  his  absence  shall  not  be  part  of  the  time  prescribed 
for  the  commencement  of  the  action." 

These  statutes  have  been  construed  by  the  state  courts  of  Nevada 
to  embrace  equitable  as  well  as  legal  actions.  White  v.  Sheldon, 
4  Nev.  280.  And  section  21  has  been  held  to  apply  to  foreign  cor- 
porations as  well  as  individuals  absent  from  the  state;  to  contracts 
made  out  of  the  state  to  be  performed  within  it,  as  well  as  to  con- 
tracts made  within  this  state.  Sutro  Tunnel  Co.  v.  Segregated 
Belcher  Min.  Co.,  19  Nev.  121,  126,  7  Pac.  271;  Robinson  v.  Min- 
ing Co.,  5  Nev.  44,  75.  Under  the  above  statutes,  can  the  fore- 
closure proceedings  in  controversy  be  deemed  to  be  barred  by  the 
statute  of  limitations?  Under  sections  1  and  2,  the  calculation 
of  time  should  begin  with  the  date  of  the  last  credit  given,  which 
was  in  1896,  and  appears  to  have  been  on  April  21st.  The  com- 
plaint was  filed  July  21,  1897, — plainly,  within  the  statutory  pe- 
riod. By  the  laws  of  New  York,  also  (the  state  wherein  the  bonds 
and  mortgage  sued  upon  were  made,  executed,  and  delivered),  *'a 
part  payment  of  principal  or  interest  takes  the  case  entirely  out 
of  the  statute  of  limitations."  And  if  the  amounts  shown  to  haye 
been  received  by  the  complainant,  Blair,  from  the  defendant  cor- 
poration cannot  be  considered  as  credits  on  the  mortgage  debt, 
section  21,  quoted  above,  will  remove  the  bar  of  the  statute  from 
the  defendant  corporation,  by  reason  of  its  absence  from  the  state. 
'*A  foreign  corporation  cannot  plead  the  statute  of  limitations,  in- 
asmuch as  it  has  been  'out  of  the  state.'"  Larson  v.  Aultman  & 
Taylor  Co.,  86  Wis.  281,  286,  56  N.  W.  915;  Tioga  R.  Co.  v.  Bloss- 
burg  &  C.  R  Co.,  20  Wall.  137,  143,  22  L.  Ed.  331;  State  v.  Central 
Pac.  R.  Co.,  10  Nev.  47,  80. 

The  general  reasoning  upon  the  question  of  limitations  may  be 
said  to  apply  to  the  defense  of  staleness  of  complainant's  cause  of 
action, — not  with  regard  to  the  period  of  time  elapsing,  but  to  the 
equitable  considerations  involved.  It  has  been  repeatedly  stated 
by  the  federal  authorities  that: 

"Laches  does  not,  like  limitation,  grow  out  of  the  mere  passage  of  time.  It 
is  founded  upon  the  inequity  of  permitting  the  claim  to  be  enforced,— an  In- 
^uity  founded  upon  some  change  In  the  condition  or  relations  of  the  property 
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or  parties."  Galllber  v.  Cadwell,  145  U.  S.  368.  12  Sup.  Ct.  873,  36  L.  Ed.  738. 
*The  leoj^h  of  time  during  whlcb  a  party  neglects  the  assertion  of  his  rights, 
which  must  pass  in  order  to  show  laches,  varies  with  the  peculiar  circumstances 
of  each  case,  and  Is  not,  like  the  matter  of  limitations,  subject  to  an  arbitrary 
rule.  It  is  an  equitable  defense,  controlled  by  equitable  considerations;  and 
the  lapse  of  time  must  be  so  great,  and  the  relations  of  the  defendant  to  these 
rights  such,  that  it  would  be  Inequitable  to  permit  the  plaintiff  now  to  assert 
them.^'     Alsop  v.  Rlker,  155  U.  S.  461,  15  Sup.  Ct.  167,  39  L.  Ed.  223. 

This  inequity  has  been  often  held  to  arise  from  changed  value 
of  property  during  the  time  elapsing  from  the  date  of  the  transac- 
tions which  are  the  subject  of  the  suit,  or  from  the  changed  re- 
lationB  of  the  parties  to  the  property, — as  when  a  sale  has  taken 
place,  and  new  rights  have  arisen.  Hubbard  v.  Trust  Co.,  30  C. 
i\  A.  520,  528,  87  Fed.  51;  Bartlett  v.  Ambrose,  24  C.  C.  A.  397, 
399,  78  Fed^  839.  The  present  case  is  not  one  of  the  class  where 
the  value  of  the  property  has  risen  greatly,  or  even  perceptibly, 
while  the  complainant  remained  in  repose;  nor  is  it  olie  where 
new  rights  have  arisen,  as  it  has  not  been  proven  that  a  sale  has^ 
taken  place  to  the  defendant  Hanchett.  Each  case  of  laches  de- 
pends upon  its  own  circumstances,  and  in  the  case  at  bar  the  com- 
plainant's inaction  does  not  appear  to  have  worked  injury  to  any- 
one; nor  is  it  shown  that  there  was  any  occasion  for  more  promptly 
asserting  his  rights. 

With  regard  to  the  assignment  of  error  relating  to  the  equita- 
ble right  of  the  defendant  Hanchett  to  a  decree  in  his  favor  upon 
the  pleadings  and  proof,  it  is  only  necessary  to  say  that,  from  the 
evidence  before  the  court,  it  is  clear  that,  whatever  interest  or 
<*laim  Hanchett  may  have  in  or  to  the  property  of  the  Silver  Peak 
Mines,  it  is  subsequent  and  subject  to  the  lien  of  complainant's 
mortgage.    The  decree  of  the  circuit  court  is  affirmed. 
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GULF,  W.  T.  A  P.  R.  CO.  et  al.  v.  NEW  YORK  &  T.  LAND  CO.,  Limited. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  13,  1900.) 

No.  760. 

1.  Appeal  and  Error— Objections  to  Jurisdiction— Waiver. 

An  objection  that  a  court  of  equity  has  no  Jurisdiction  by  reason  of  the 
existence  of  an  adequate  legal  remedy  which  was  raised  in  the  pleadings, 
but  not  otherwise  brought  before  the  trial  court,  cannot  be  urged  on  ap- 
peal. 
Z  FiQumr— Jurisdiction. 

Equity  has  Jurisdiction  of  a  suit  to  determine,  restore,  and  correct  bound- 
aries, and  to  recover  possession  of  lands  and  rents  and  profits,  where  nei- 
ther plaintiff  nor  defendant  have  legal  titles. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  West- 
-em  District  of  Texas, 
tliarles  W.  Ogden,  for  New  York  &  T.  Land  Co.,  Limited* 
Wm.  Aubrey,  for  Gulf,  W.  T.  &  P.  R.  Co. 
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Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  is  a  suit  in  equity  for  the  purpose  of  deter- 
mining, correcting,  and  restoring  boundaries,  and  for  recovery  of 
possession  of  lands,  and,  incidentally,  for  rents  and  profits,  wherein 
neither  complainant  nor  defendants  have  legal  titles.  The  bill  was 
filed  on  the  26th  of  July,  1889.  On  November  4, 1889,  the  defendants 
filed  an  answer,  putting  at  issue  all  the  averments  of  the  bill,  and 
closing  with  a  paragra^  to  the  effect  that  the  matters  complained 
of  are  matters  which  may  be  tried  and  determined  at  law,  and  with 
respect  to  which  the  said  complainant  is  not  entitled  to  any  relief 
in  a  court  of  equity.  A  replication  was  filed  February  4,  1890,  and 
thereafter,  in  1895  and  1898,  various  amendments  to  the  answer 
were  allowed.  The  record  does  not  show  that  at  any  time  was  the 
question  of  equitable  jurisdiction  brought  before  the  circuit  court, 
and  the  case  appears  to  have  been  tried  with  that  question  abso- 
lutely ignored.  The  evidence  offered  in  the  case  is  voluminous,  in- 
volving many  maps,  surveys,  and  exhibits.  It  seems  clear  that  the 
objection  to  the  equity  jurisdiction  was  not  seasonably  pressed, 
and,  as  now  presented,  the  defendants  tested  the  strength  of  their 
case  in  the  court  below,  holding  in  reserve  the  question  of  equity 
jurisdiction.  It  appears  to  be  urged  in  this  court  too  late.  Reynes 
V.  Dumont,  130  U.  S.  354,  9  Sup.  Ct.  486,  32  L.  Ed.  934;  Kilboum 
V.  Sunderland,  130  U.  S.  505,  9  Sup.  Ct.  594,  a2  L.  Ed.  1006.  Fur- 
ther than  this,  a  majority  of  the  court  is  of  opinion  that  the  sub- 
ject-matter of  this  suit  belongs  to  the  class  over  which  a  court  of 
equity  has  jurisdiction,  and  that,  by  reason  of  the  equitable  titles 
involved,  a  court  of  law  could  not  give  a  complete  and  adequate 
remedy.  On  the  merits  of  the  case  the  circuit  court  appears  to 
have  found  the  facts  to  be  with  the  complainant,  the  New  York 
&  Texas  Land  Company,  Limited,  and,  in  giving  judgment  thereon, 
to  have  followed  the  decisions  of  the  supreme  court  of  the  state  of 
Texas  in  Land  Co.  v.  Thomson,  83  Tex.  169,  17  S.  W.  920,  and  San- 
born V.  Gunter,  84  Tex.  275,  17  S.  W.  117,  20  S.  W.  72;  and  on  the 
authority  of  those  cases  the  decree  of  the  circuit  court  is  affirmed.  • 


(100  Fed.  832.) 

JBV7ETT  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  First  Circuit    March  29,  1900.) 

No.  291. 

1.  Motion— Order— Discrepancy  between  Record  and  Docket  Entry, 

Discrepancies  between,  an  order  of  the  district  court  remitting  a  case 
to  the  circuit  court,  and  the  docicet  entry  pertaining  to  the  same  matter, 
are  Immaterial,  since  the  doclcet  entry  cannot  be  read  in  contradiction  of 
the  order  after  the  record  has  been  r^roperly  extended. 

2.  Circuit  Court— Jurisdiction— Criminal  Case  Remitted  fbom  District 

Court— Record  op  Indictment. 

The  jurisdiction  of  the  circuit  court,  of  a  criminal  cause  remitted  to  it  by 
the  district  court  is  not  affected  by  the  fact  that  no  record  of  the  indict- 
ment was  retained  in  the  district  court 
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t  BiicB— Sendino  Ortoinal  Copy  of  Indictmknt  with  Recobd. 

Under  Rev.  St.  §  1037,  providing  that  the  romlssion  of  a  criminal  cause 
from  the  district  to  the  circuit  court  shall  carry  with  it  all  recognizances, 
processes,  and  proceedings  pending  in  the  case  in  the  court  from  which 
the  remission  is  made,  it  is  not  error  for  the  district  court  in  such  case  to 
Send  up  the  original  copy  of  the  indictment,  as  a  part  of  the  record. 

i  CaiuivjLt,  LtKvr — Conviction— Sentence— Appeal. 

The  rule  applied  that,  where  the  sentence  imposed  by  the  circuit  court 
upon  the  trial  of  a  criminal  cause  is  less  than  the  maximum  that  might 
be  inflicted  under  either  of  several  counts  of  the  indictment  under  which 
defendant  was  convicted,  the  conviction  will  stand  on  appeal  if  any  count 
is  found  sufficient. 

5.  Bams— Conversion  by  National  Bank  Officer— Indictment— Certainty 

OF  Al<I<KOATION8. 

Under  Rev.  St  §  5209,  providing  for  the  punishment  of  an  officer  or 
agent  of  a  national  banking  association  who  willfully  misapplies  its  assets, 
an  indictment  charging  that  the  accused  did  unlawfully,  fraudulently,  and 
willfully  misapply  and  convert  to  his  own  use  the  assets  of  a  national  banli, 
witli  the  intent  then  and  thereby  to  injure  and  defraud  the  association, 
which  conversion  was  done  by  some  means  and  in  some  manner  to  the 
grand  Jury  unknown,  is  not  bad  for  want  of  certainty,  in  that  it  does  not 
otherwise  allege  how  the  funds  were  misapplied  by  defendant. 

1  Same- Misapplication   of  Assets  of  National  Bank— Construction  of 
Statute. 

The  misapplication  of  the  assets  of  a  national  bank,  in  process  of  liquida- 
tion, by  an  agent  appointed  to  close  its  affairs,  is  an  offense  within  the 
provisions  of  Rev.  St  §  5209,  making  it  a  crime  for  any  officer  or  agent 
of  such  association  to  willfully  misapply  its  assets. 

7.  Same— Indictment— Duplicity. 

An  indictment  charging  one,  as  "president,  director,  and  agent"  of  a 
national  bank  in  process  of  liquidation,  with  willfully  misapplying  the 
assets  of  the  bank,  is  not  bad  because  of  inconsistency,  nor  for  duplicity. 

8,  Same— Agency  of  President. 

The  president  of  a  national  bank,  who  has  been  appointed  by  the  share- 
holders to  close  its  affairs  in  liquidation,  with  authority  to  collect  its 
credits,  is  an  "agent,"  within  the  provisions  of  Rev.  St  §  5209,  providing  for 
the  punishment  of  any  agent  of  a  national  banking  association  who  will- 
fully misapplies  its  assets. 

8l  Same- Indictment. 

The  rule  applied  that  an  indictment  charging  one,  as  agent  of  a  national 
banking  association,  with  willfully  misapplying  the  assets  of  the  associa- 
tion, need  not  allege  that  the  association  is  carrying  on  a  banking  business. 

10.  Same— Indictment  op  President  as  Agent. 

The  fact  that  the  officers  of  a  national  banking  association  which  has 
gone  into  liquidation  occupy  the  relation  of  trustees  for  creditors  does  not 
preclude  the  president  of  the  association,  who  has  been  appointed  as 
agent  by  the  shareholders,  to  assist  in  the  liquidation,  from  being  prose- 
cuted under  Rev.  St.  §  5209,  for  willfully  misapplying  the  assets  of  the 
association. 

11.  Same— Jury— Peremptory  Challenges. 

The  offense  of  misapplying  the  assets  of  a  national  banking  association 
by  an  officer  or  agent  being  a  misdemeanor,  under  Rev.  St.  §  5209,  the 
defendant  in  a  prosecution  for  such  defense  is  entitled  to  only  three  per- 
emptory challenges  to  the  Jury. 

18.  Same- Indictment— Conviction  for  Included  Offense. 

Under  an  Indictment  charging  one,  as  president  and  agent  of  a  national 
banking  association,  with  '^willfully  misapplying"  the  assets  of  the  associa- 
tion, contrary  to  Rev.  St  §  5209,  the  accused  may  be  convicted  of  misapply- 
ing assets  in  bis  actual  possession,  since  the  word  ''misapplication"  is  the 
broader  term,  and  includes  the  offense  of  embezzlement 
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13.  Samb— Evidence— Verdict— Appeal. 

An  iDdictment  for  willfully  misapplying  the  assets  of  a  national  bankinj: 
association  charged  defendant  with  having  in  his  possession,  on  a  day 
named,  several  classes  of  assets  of  the  association,  valued  at  ^10,000, 
^3,000,  or  $1,()0().  all  of  which  were  on  said  date  misapplied  by  defendant. 
On  the  trial  the  government  relied  for  conviction  upon  an  item  appearing 
in  defendant's  statement  of  alleged  payments  made  by  him  as  agent  in 
liquidation  for  said  association,  and  showing  a  payment  of  ^.000,  on 
account  of  shares  of  stock,  to  one  B.,  on  a  date  two  months  later  than 
that  laid  in  the  indictment.  Under  the  instructions  of  the  court,  however, 
the  issue  formed  for  the  jury  was  whether  or  not  the  sum  stated  in  the 
account  was  In  fact  paid  to  B.,  or  was  appropriated  by  defendant  under 
cover  of  such  entry.  No  complaint  was  made  of  this  instruction,  and 
there  was  evidence  tending  to  support  a  verdict  against  defendant  upon 
the  issue  thus  presented.  Held  that,  on  the  record,  the  question  whether 
the  verdict  was  sustained  by  the  evidence  was,  under  the  circumstances, 
for  the  trial  court,  and  its  determination  could  not  be  reversed  on  appeal. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

For  former  opinion,  see  84  Fed.  142. 

William  S.  B.  Hopkins  and  HoUis  R.  Bailey,  for  plaintiff  in  error. 
Boyd  B.  Jones,  U.  S.  Atty.  (John  H.  Casey,  Asst.  Dist.  Atty.,  on 
the  brief). 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  Jewett,  the  plaintiff  in  error,  was  the 
president  of  the  Lake  National  Bank  of  Wolfeborough,  and,  with- 
out formally  resigning  that  oflSce,  he  was  constituted  the  agent  of 
the  association  to  close  its  affairs  in  liquidation,  as  provided  by  sei*- 
tion  5220  of  the  Revised  Statutes.  The  offenses  with  which  he  is 
<*harged  occurred  while  he  was  acting  as  such  agent  At  a  term  of 
the  district  court  for  the  district  of  Massachusetts,  Jewett  was  in- 
dicted for  violation  of  section  5209  of  the  Revised  Statutes.  The 
indictment  was  remitted  to  the  circuit  court,  accompanied  with  the 
following  order: 

"May  14,  1897. 
"District  Court  of  the  United  Slates,  District  of  Massachusetts— ss. 

"And  now,  it  appearing  to  the  court  that  the  district  attorney  deems  it  neces- 
sary, it  is  ordered  that  this  indictment  be  remitted  to  the  next  term  and  session 
of  the  circuit  court  of  the  United  States  for  this  district 

"Attest:  Frank  H.  Mason,  Clerk." 

The  indictment  included  90  counts.  The  bill  of  exceptions  says 
that  13  offenses  were  charged  in  the  first  78  counts.  We  are  not 
informed  how  many  offenses  were  charged  in  the  remaining  18 
counts.  During  the  trial  the  United  States,  with  the  consent  of 
the  accused,  nol  pros'd  all  but  7  counts.  At  what  stage  of  the  trial 
this  took  place,  the  record  does  not  show.  The  jury  found  a  ver- 
dict of  guilty  on  counts  84  and  95>  and  disagreed  as  to  the  other 
counts  submitted  to  them.  Count  84,  the  only  one  with  which  we 
will  deal,  laid  a  date  of  the  1st  day  of  September,  1893,  and  char- 
ged that  on  that  date  Jewett  had  constant  and  free  access  to  all  the 
assets  of  the  association,  consisting  of  certain  credits,  certain  money, 


Digitized  by 


Google 


JEWETT  V.  UNITED   STATES.  91 

4\\eTft  promiasory  notes,  divers  certificates  of  deposit,  divers  gold 
co\ns,  and  divers  silver  coins,  of  all  of  which  a  more  particular  descrip- 
tioii  was  alleged  to  be  to  the  jurors  unknown.  It,  however,  alleged 
for  each  class  of  assets  values  of  |10,000,  |3,000,  or  ?1,000.  The 
count  charged  that  on  the  day  named  Jewett  misapplied  all  of  the 
assets  described.  In  suK>ort  of  this  count  the  United  States  at  the 
trial  relied  on  alleged  dealings  of  Jewett  on  or  about  November  1, 
l^<l>4,  to  the  amount  of  f4,000,  which  Jewett  claimed  to  have  paid  to 
one  A.  E.  Butler.  In  what  way  it  could  be  maintained  that  the  grand 
jury  in  this  count,  laying  a  transaction  under  date  of  September  1, 
181)3,  with  no  other  particular  description  whatever,  unless  the  sums 
to  which  we  have  referred,  of  |10,000,  f3,000,  and  |1,000,  and  without 
any  mention  of  A.  E.  Butler,  could  be  supposed  to  have  had  reference 
to  a  transaction  of  November  1, 1894,  to  the  amount  of  f  4,000,  claimed 
to  have  been  paid  to  Butler,  it  is  difficult  to  understand.  We  will 
show,  however,  at  the  proper  place,  that  this  does  not  raise  any 
question  over  which  we  have  jurisdiction. 

The  first  mattcjr  brought  to  our  consideration  is  the  alleged  in- 
validity of  the  remission  of  the  indictment  to  the  circuit  court. 
This  was  made  under  section  1037  of  the  Revised  Statutes.  The 
order  of  the  district  court  which  we  have  recited  conforms  to  that 
section.  The  plaintiff  in  error  calls  our  attention  to  some  discrep- 
ancies between  this  order  and  the  docket  entry  in  the  district  court 
appertaining  to  the  same  matter;  but  it  is  settled  law  that,  while  a 
docket  entry  may  temporarily  be  accepted  as  the  record,  yet  it  is 
of  no  consequence,  and  cannot  be  read,  after  the  record  is  prop- 
erly extended.  The  plaintiff  in  error  also  says  that  no  record  of 
this  indictment  was  made  in  the  district  court,  but  we  are  not  con- 
cerned with  this,  because  errors  of  this  nature  could  not  affect  the 
jurisdiction  of  the  circuit  court. 

The  only  serious  question  raised  in  this  connection  grows  out  of 
the  fact  that  the  original  indictment  was  sent  to  the  circuit  court. 
It  18  claimed  that  it  should  have  been  retained  in  the  district  court, 
and  only  a  transcript  sent  up.  The  practice  in  the  several  states  in 
this  particular  is  so  variant  that  nothing  can  be  deduced  from  it 
which  will  enable  us  to  declare  that  bringing  up  either  the  original 
indictment  or  the  tenor  of  it  would  be  irregular.  The  cases  are 
cited  in  a  note  to  1  Bish.  New  Cr.  Proc.  §  73.  This  varying  prac- 
tice may  well  be  thought  to  grow  out  of  the  rule  by  which,  on 
writs  of  error,  the  tenor  of  the  record  is  often  regarded  as  the  rec- 
ord proper,  and  out  of  the  further  fact  that  whether  the  record  it- 
self should  be  removed,  or  only  a  transcript  sent  up,  was  at  times, 
at  the  common  law,  a  mere  question  of  convenience  or  safety.  Yet, 
wherever  the  court  into  which  the  record  was  to  be  removed  on 
error  had  jurisdiction  to  proceed  to  execution,  the  original  record 
was  usually  brought  up.  3  Bac.  Abr.  **Error,"  D,  2;  Tidd,  Prac. 
(1st  Am.  Ed.)  1135,  1136.  Indeed,  so  strictly  was  this  observed, 
that  in  the  house  of  lords,  which  did  not  proceed  to  execution, 
though  it  could,  the  chief  justice  attended  with  both  the  original 
record  and  a  transcript  of  it,  afterwards  returning  the  original  to 
the  king*s  bench.    As  the  exchequer  chamber  could  not  proceed  to 
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execution,  there  was  never  a  semblance  of  remitting  to  it  more  than 
a  transcript  of  the  record.  Tidd,  Prac.  (1st  Am.  Ed.)  1135.  The 
same  methods  of  procedure  existed  at  common  law  on  certiorari  to 
remove  an  indictment  for  trial  to  the  king's  bench  from  an  inferior 
court.  2  Bac.  Abr.  "Certiorari,"  H.  Usually  the  original  indict- 
ment was  returned,  unless  the  court  which  issued  the  certiorari  had 
no  jurisdiction  to  proceed  on  the  record.  It  is  an  expressive  fact 
that  it  is  stated  as  exceptional  that  the  return  of  the  tenor  of  an 
indictment  from  London  was  suflftcient.  The  forms  of  writs  of  cer- 
tiorari, and  of  the  returns  thereto,  in  Lilly's  Modern  Entries,  cor- 
respond to  the  practice  thus  stated. 

The  provisions  of  law  under  which  this  indictment  was  removed 
are  stated  somewhat  more  fully  in  the  original  act  of  Augjust  8, 
1846  (9  Stat.  72),  than  in  the  corresponding  sections  1037  to  1039 
of  the  Revised  Statutes;  yet  there  is  no  essential  difference,  and 
the  substance  of  the  original  statute  is  found  in  its  revision.  It  is 
to  be  noticed  as  a  fact  of  some  consequence  that  in  all  the  provi- 
sions of  statute  with  reference  to  the  removals  of  suits  from  the 
state  courts  to  the  circuit  courts,  including  criminal  prosecutions, 
and  in  the  like  provisions  for  writs  of  error  and  appeals,  there  is 
found,  either  expressly  or  by  implication,  a  direction  for  sending 
up  the  transcript  of  the  record.  In  view,  nevertheless,  of  the  prac- 
tice to  which  we  have  referred,  by  virtue  of  which  the  tenor  of  the 
record  is  often  regarded  as  the  record  itself,  and  of  the  facilities 
which  the  law  gives  for  bringing  forward  original  papers  from  time 
to  time  as  needed,  we  are  not  required  to  pass  on  the  question 
whether  or  not  the  sending  up  of  a  transcript  of  the  indictment  in 
lieu  of  the  original  would  be  an  irregularity  which  would  defeat 
jurisdiction.  Indeed,  at  the  common  law,  whether  the  record  itself 
came  up,  or  only  a  transcript,  was,  as  we  have  already  said,  at  times 
a  mere  question  of  safety  or  convenience,  as  shown  on  error  to  the 
common  pleas  or  to  the  king's  bench  in  Ireland.  3  Bac.  Abr.  "Er- 
ror," D,  2;  Vicars  v.  Haydon,  Cowp.  841. 

The  plaintiff  in  error  suggests  that  some  minor  diflSculties  might 
arise  from  the  particular  proceedings  on  removal  in  the  case  at  bar; 
but,  clearly,  by  the  provisions  of  section  1037  of  the  Revised  Stat- 
utes, nothing  was  required  in  the  circuit  court  primarily,  except  the 
indictment  itself  and  the  order  of  remission.  No  diflBculties  are 
shown  to  have  arisen  in  the  case  at  bar;  but,  if  any  had  been 
shown,  they  could  easily  have  been  met  by  a  suggestion  to  the 
circuit  court,  with  a  proper  writ  of  certiorari  to  the  court  below,  or, 
in  the  case  of  removal  from  the  circuit  court  to  the  district  court, 
with  a  like  suggestion,  and  the  appropriate  proceedings  which  might 
follow  it.  Therefore,  looking  at  the  letter  of  the  statute  on  which 
the  remission  was  based,  and  at  the  practices  of  the  common  law 
to  which  we  have  referred,  and  regarding,  also,  the  interest  which  a 
person  accused  has  in  a  right  to  inspect  at  any  stage  of  the  proceed- 
ings the  original  indictment,  we  are  satisfied  that  the  custom  of 
sending  forward  the  original,  which  has  prevailed  in  this  circuit 
from  the  origin  of  section  1037,  cannot  be  disturbed.  Of  course,  so 
far  as  the  statute  refers  to  "proceedings"  and  the  "order  of  remis- 
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sion,"  it  mnst  be  accepted  that  all  purposes  are  accomplished,  and 
that,  therefore,  the  statute  is  satisfied  by  compliance  with  the  com- 
mon practice  to  which  we  have  already  referred,  which  permits  a 
transcript  in  lieu  of  the  original  when  a  mere  question  of  conven- 
ience is  involved. 

The  counts  on  which  Jewett  was  convicted  were  demurred  to,  and 
the  overruling  of  the  demurrer  affords  the  basis  of  the  second  group 
of  objections  to  the  proceedings.  As  the  sefntence  imposed  by  the 
court  was  less  than  the  maximum  w^hich  might  be  inflicted  under 
either  count,  it  is  a  well-settled  rule  of  the  federal  courts  that  the 
conviction  must  stand  if  either  is  found  sufficient.  Evans  v.  U.  S., 
153  U.  S.  584,  595,  14  Sup.  Ct.  934,  939,  38  L.  Ed.  830,  839.  The 
objection  to  count  84  is  want  of  certainty,  in  that  there  is  no  dis- 
tinct allegation  of  any  unlawful  act,  because  the  grand  jury  reports 
that  it  was  ignorant  how  Jewett  misapplied  the  funds  described. 
It  is  well  settled,  not  only  as  a  general  rule  of  the  common  law, 
but  in  the  supreme  court,  that  the  grand  jury  is  entitled  to  set  out 
in  its  indictment  that  certain  facts,  ordinarily  necessary  to  be  al- 
leged, are  to  it  unknown.  This  rule  was  applied  to  the  description 
of  persons  whom  there  was  an  intent  to  defraud,  under  the  section 
on  which  this  indictment  was  framed,  in  U.  S.  v.  Britton,  107  U. 
S.  655,  665,  2  Sup.  Ct.  512,  27  L.  Ed.  520.  The  same  result  was 
reached  in  Coffin  v.  U.  S.,  156  U.  S.  432,  451,  15  Sup.  Ct.  394,  39 
Lu  Ed.  481,  with  the  additional  statement  that,  where  nothing  ap- 
pears to  the  contrary,  the  verity  of  the  averment  of  want  of  knowl- 
edge in  the  grand  jury  is  presumed.  In  Frisbie  v.  TJ.  S.,  157  U.  S. 
160,  167,  15  Sup.  Ct.  586,  39  L.  Ed.  657,  the  rule  was  applied  to  the 
description  of  the  excess  amount  received  by  an  agent  engaged  in 
prosecuting  a  claim  for  a  pension  over  that  permitted  by  statute. 
In  Durland  v.  U.  S.,  161  U.  S.  306,  314,  16  Sup.  Ct.  508,  40  L.  Ed. 
709,  it  was  applied  with  reference  to  the  names  of  persons  defraud- 
ed, or  intended  to  be  defrauded,  contrary  to  section  5480  of  the 
Bevised  Statutes.  There  is,  therefore,  ground  for  maintaining,  if 
necessary  to  do  so,  that  the  well-known  practice  of  the  common  law 
and  the  decisions  of  the  supreme  court  go  far  enough  to  cover  the 
particular  allegation  objected  to  by  the  accused;  but  it  is  not  nec- 
essary to  determine  this  proposition.  Count  84  is  based  on  that 
provision  of  section  5209  of  the  Kevised  Statutes  which  reaches  an 
officer  or  agent  of  an  association  who  willfully  misapplies  assets. 
Batchelor  v.  U.  S.,  156  U.  S.  426,  429,  15  Sup.  Ct.  446,  39  L.  Ed. 
478,  repeats  emphatically  the  rule  that  these  words  have  no  set- 
tled technical  meaning,  like  "embezzle,"  also  found  in  the  same  sec- 
tion, so  that  they  must  be  supplemented  by  further  averments  show- 
ing wherein  the  misapplication  was  unlawful.  But  the  count  in 
question  alleges  that  the  accused  did  unlawfully,  fraudulently,  and 
willfully  misapply  and  convert  to  his  own  use  the  assets  of  the 
bank,  with  intent  then  and  thereby  to  injure  and  defraud  the  asso- 
ciation. Then  follows  the  allegation  that  this  conversion  was  done 
by  some  means  and  in  some  manner  to  the  jurors  unknown.  But, 
having  alleged  that  the  accused  had  unlawfully,  fraudulently,  and 
willfully  misapplied  and  converted  to  his  own  use  the  assets  of  the 
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bank,  with  intent  to  injure  and  defraud  the  association,  no  further 
allegation  as  to  the  means  or  manner  was  required.  What  was 
alleged  would  clearly  have  amounted  to  a  charge  of  embezzlement 
at  common  law  if  the  assets  had  been  in  Jewett's  personal  posses- 
sion, and  the  allegation  that  Jewett  did  convert  to  his  own  usi^ 
shows  how  the  misapplication  was  made,  and  that  it  was  an  un- 
lawful one,  within  the  requirements  of  Batchelor  v.  U.  S.  Cer- 
tainly it  cannot  be  held  that  an  allegation  of  all  the  elements  which 
would  constitute  embezzlement,  in  the  technical  sense  of  the  word, 
if  charged  against  a  person  who  had  possession,  is  not  a  suflBcient 
allegation  of  an  unlawful  misapplication,  and  of  the  means  of  mis- 
application. We  may  therefore  reject  as  surplusage  the  additional 
allegation  to  which  the  accused  objects. 

The  next  point  made  by  Jewett  is  that  section  5209  of  the  Re- 
vised Statutes  has  no  application  to  a  bank  in  liquidation,  or  to  an 
agent  appointed  to  close  its  affairs.  Clearly,  both  are  within  the 
letter  of  the  statute,  and  within  the  mischief  it  was  intended  to 
remedy.  Indeed,  there  would  seem  to  be  more  ground  for  holding 
the  terrors  of  the  law  over  an  agent  who  is  in  uncontrolled  posses- 
sion of  the  assets  of  an  association,  than  over  an  oflBcer  who  is  at 
all  times  subject  to  the  scrutiny  of  those  who  are  about  him  or  over 
him.  That  an  association  in  process  of  liquidation  is  still  an  exist- 
ing corporation  was  determined  in  Central  Nat.  Bank  of  Baltimore 
V.  Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S.  54,  72,  73,  26  L.  Ed.  693. 
That  case  was  strikingly  close  to  the  present  one,  because  there,  as 
here,  the  directors  had  authorized  the  president  and  acting  cashier 
to  do  whatever  was  necessary  in  the  liquidation  of  the  business  of 
the  association.  The  essential  principle  of  Central  Nat.  Bank  of 
Baltimore  v.  Connecticut  Mut.  Life  Ins.  Co.  was  applied  in  Chem- 
ical Nat.  Bank  v.  Hartford  Deposit  Co.,  161  U.  S.  1,  16  Sup.  Ct. 
439,  40  L.  Ed.  595,  in  which  latter  case  the  association  had  passed 
into  the  hands  of  a  receiver  appointed  by  the  comptroller  of  the 
currency  under  the  provisions  of  the  Revised  Statutes.  Central 
Nat.  Bank  of  Baltimore  v.  Connecticut  Mut.  Life  Ins.  Co.  was  cited 
at  page  8,  161  U.  S.,  page  442,  16  Sup.  Ct.,  and  page  598,  40  L.  Ed., 
as  an  authority  for  the  conclusion  reached  in  the  later  ease, — that 
even  the  insolvency  of  a  national  banking  association,  and  the  con- 
sequent appointment  of  a  receiver,  did  not  terminate  its  existence 
as  a  corporation. 

It  must  be  observed  that  no  such  oflBce  as  an  agent  in  liquidation 
i§  known  to  the  statute,  and  also  that  the  count  declared  against 
Jewett  alike  as  president,  director,  and  agent.  It  is  well  settled 
that  this  form  of  allegation  does  not  involve  either  inconsistency  or 
duplicity.  The  case  cited  by  the  plaintiff  in  error  referred  to  a 
plaintiff  in  a  civil  suit,  and  the  court  properly  required  him  to  elect 
in  what  capacity  he  would  proceed;  but  as  the  same  person  may  be 
both  president,  director,  and  agent  of  a  banking  association,  the 
form  of  allegation  in  respect  thereto  found  in  this  count  is  common 
in  this  class  of  indictments,  and  has  been  explicitly  recognized  by 
the  supreme  court  as  valid.  U.  S.  v.  Northwav,  120  U.  S.  327,  7 
Sup.  Ct.  580,  30  L.  Ed.  664.     The  extent  to  which  this  form  of 
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pleading  is  permitted,  even  in  capital  cases,  is  pointed  out  in  an 
interesting  way  in  Andersen  v.  U.  S.,  170  U.  S.  481,  18  Sup.  Ct.  689, 
42  L.  Ed.  1116. 

Although  the  agency  which  Jewett  exercised  wair  not  in  terms 
created  by  the  statute,  yet  it  has  been  so  long  recognized  as  per- 
mitted by  the  law,  going  back  at  least  as  far  as  Central  Nat.  Bank 
of  Baltimore  v.  Connecticut  Mut.  Life  Ins.  Co.,  already  cited,  de- 
cided in  1881,  that  it  cannot  now  be  questioned;   and  in  fact  it  is 
not  questioned  in  the  case  at  bar.    We  must  assume,  therefore,  that 
there  is  no  doubt  in  reference  to  the  fact  of  agency,  nor  can  there 
be  any  as  to  its  nature.     The  plaintiff  in  error  is  described  in  count 
84  "as  an  agent  to  assist  said,  association  in  such  liquidation."    It 
then  alleges  that  Jewett,  as  such  agent,  'had  authority  from  the  as- 
sociation to  collect  all  its  credits.    These  allegations  show  that  the 
authority  given  Jewett  with  reference  to  certain  very  important 
matters  connected  with  closing  the  affairs  of  the  association,  if  not 
to  all  of  them,  was  as  extensive  as  that  which  would  have  vested 
in  its  president  and  directors  if  no  agent  had  been  appointed. 

Therefore,  as  we  have  already  said,  the  spirit  of  the  statute 
reaches  the  case.  Consequently  we  are  not  justified  by  any  rule  of 
construction  in  so  far  clipping  the  letter  of  the  statute,  which  ex- 
pressly uses  the  word  "agent,"  as  to  exclude  this  case  from  its  pur- 
view. Of  course,  the  rule  noscitur  a  sociis  applies  here  as  every- 
where; and  when  the  statute  groups  representatives  of  the  corpo- 
ration in  the  following  language,  "president,  director,  cashier,  teller, 
clerk,  or  agent,"  we  are  not  permitted  to  hold  that  one  occupying 
the  position  of  the  plaintiff  in  error  is  excluded  from  the  classes  of 
persons  within  its  purview,  however  it  might  be  with  some  one 
exercising  temporary  or  special  authority,  who  would  not,  in  the 
mind  of  the  legislature,  be  commonly  associated  with  the  recog- 
nized officers  of  the  bank. 

The  plaintiff  in  error  refers  us  to  an  exnression  found  in  F.  S.  v. 
Britton,  107  U.  S.  655,  662,  2  Sup.  Ct.  512,  27  L.  Ed.  520,  already 
cited,  to  the  effect  that  certain  counts  under  section  5209  of  the 
Bevised  Statutes,  there  under  consideration,  require  an  averment 
that  the  association  is  carrying  on  a  banking  business.  First  of  all, 
this  was  not  necessary  for  the  decision  of  that  case,  which  also  re- 
lated only  to  alleged  false  entries;  but,  more  especially,  the  effect 
which  the  plaintiff  in  error  gives  to  the  opinion  is  so  broad  as  to 
defeat  itself,  because  the  opinion  refers,  not  to  an  agent  in  liqui- 
dation, but  to  a  "president  or  other  oflicer''  of  a  national  banking 
association.  If  applied  broadly  to  embezzlements  and  misapplica- 
tions, the  result  would  be  that  the  president  and  directors  of  an 
insolvent  institution  might,  so  far  as  the  criminal  law  is  concerned, 
carry  off  its  assets  with  impunity  the  day  after  it  closed  its  doors. 
The  probability  is  that  the  court  had  in  mind  only  the  necessity  of 
its  appearing  that  the  association  was  something  more  than  a  mere 
paper  organization;  in  other  words,  that  it  was  what  is  represented 
in  the  count  in  issue  here  by  the  words  "duly  organized  and  exist- 
ingr  and  "having  its  usual  place  of  business." 
The  plaintiff  in  error  also  refers  to  certain  expressions  in  Rich- 
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mond  V.  Irons,  121  U.  S.  27,  60,  7  Sup.  Ct.  788,  30  L.  Ed.  864,  to 
the  effect  that  the  officers  of  a  national  banking  association  which 
has  gone  into  liquidation  occupy  the  relation  of  trustees  for  the 
creditors.  This  may  be  true,  to  a  certain  extent,  even  though  the 
corporation  be  supposed  to  be  solvent,  if  it  be  also  in  liquidation. 
McDonald  v.  Williams,  174  U.  S.  397,  403,  19  Sup.  Ct.  743,  43  L.  Ed. 
1022.  This  applies,  however,  as  well  to  the  directors  of  an  as- 
sociation as  to  its  agent  in  liquidation.  In  neither  the  one  case 
nor  the  other  do  the  directors  cease  to  be  directors,  or  the  agent 
to  be  agent  Bichmond  v.  Irons,  if  applied  as  the  plaintiff  in  error 
maintains,  would  again  be  too  broad,  because,  on  his  proposition, 
not  only  would  he,  as  agent  in  liquidation,  go  free  from  the  statute, 
but  the  president  and  directors  of  the  association,  if  no  agent  had 
been  appointed,  would  also  go  free  from  it 

This  count  does  not  show  the  fact  in  the  better  way,  but  we  as- 
sume that  Jewett  was  appointed  agent  by  a  vote  of  the  sharehold- 
ers; and  he  claimed  at  the  trial,  therefore,  that  he  was  merely  the 
representative  of  the  shareholders,  and  not  of  the  association.  The 
vote  of  the  shareholders,  however,  must  have  been  taken  in  their 
corporate  capacity;  and  so  the  fine  distinction  which  the  plaintiff 
in  error  seeks  to  make  on  this  point  has  no  foundation  of  law. 
Whether  or  not  the  statutory  agent  who  may  be  appointed  by  the 
shareholders  of  an  association  under  section  3  of  the  act  of  June 
30,  1876  (19  Stat  63),  is  subject  to  the  penalties  of  section  5209  of 
the  Kevised  Statutes,  we  need  not  consider.  He  is  not  the  same 
"agent"  as  the  plaintiff  in  error.  The  position  was  created  after  sec- 
tion 5209  was  enacted,  and  so  it  is  impossible  to  reason  by  analogy 
from  one  to  the  other.  The  suggestion  that  some  parts  of  section 
5209  evidently  relate  to  a  going  institution  in  no  way  assists  Jewett, 
because  the  section  groups  together  many  offenses  of  an  entirely 
different  character.  As  justly  said  by  the  plaintiff  in  error,  there 
is  nothing  in  the  history  of  the  statute  which  throws  any  partic- 
ular light  on  the  question  raised  by  him.  Neither  do  the  special 
rules  of  construction  of  penal  statutes  invoked  by  him  assist  him, 
because  the  language  of  the  section  is  explicit  on  the  point  under 
consideration.  It  needs  no  construction,  except  so  far  as  it  may 
exclude  those  who  are  impliedly  excluded  by  the  way  in  which  the 
word  "agent"  is  grouped,  as  we  have  already  pointed  out 

The  plaintiff  in  error  was  allowed  three  peremptory  challenges, 
but  he  claimed  ten.  Since  the  statute  expressly  declares  his  of- 
fense a  misdemeanor,  this  proposition  is  so  clearly  wrong  as  to 
need  no  discussion.  We  think  this  disposes  of  all  questions  sub- 
mitted to  us,  except  that  the  verdict  was  against  the  evidence. 
The  plaintiff  in  error  maintains  that,  on  all  the  evidence,  the  United 
States  failed  to  make  out  a  case  against  him,  either  on  count  84  or 
count  95.  For  reasons  already  stated,  we  need  consider  only  count 
84.  The  plaintiff  in  error  divides  this  proposition  into  one  of  law 
and  one  of  fact  He  maintains  that,  as  the  count  charges  him  with 
'^willfully  misapplying,"  he  could  not  be  convicted  under  it,  because 
the  assets  which  he  is  accused  of  misapplying  were  in  his  actual 
possession.    He  maintains,  therefore,  that  the  proper  offense  charge- 
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able  against  him  was  that  of  embezzlement,  and  that  embezzlement 
and  misapplication  are  not  the  same  things,  within  the  purview  of 
the  statute.     It  is  true  that  it  is  quite  probable  that  he  might  prop- 
erly have  been  charged  with  embezzlement.    Nevertheless,  while 
^'embezzlement"   and  ''misapplication"  are  not  convertible  terms, 
^'misapplication"  is  the  broader,  and  covers  "embezzlement."    The 
statute,  in  this  particular,  is  one  of  those  frequently  found  in  crim- 
inal legislation^  as  well  as  in  other  legislation  and  in  private  in- 
struments, where  there  is  first  used  a  word  of  narrow  application, 
and  afterwards  a  broader  one,  and  so  continued  until  there  is  a 
certainty  that  the  entire  purpose  sought  to  be  accomplished  5s  ac- 
complished*    It  is  not  necessary,  under  such  circumstances,  to  ap- 
ply the  rule  that  every  word  in  a  statute  must  have  its  effect,  to 
such  an  extent  as  to  hold  that  the  generic  term  is  to  be  so  peculiarly 
construed,  contrary  to  its  settled  meaning,  as  to  exclude  from  its 
scope  the  narrower  word  which  precedes  it. 

As  we  have  already  said,  the  record  shows  that  the  United  States 
rested  this  count  on  an  item,  appearing  in  Jewett's  statement  of 
the  alleged  payments  made  by  him  as  agent  in  liquidation,  as  fol- 
lows: '•ISOi,  Nov.  1.  Paid  A.  E.  Butler  50  shares  stock.  Cert.  No. 
478,  14,000.00."  This  was  intended  to  represent  a  dividend  of  80 
per  cent  in  liquidation.  As  we  have  also  said,  it  is  diflScult  to 
understand,  so  far  as  anything  appears  in  the  record,  by  virtue  of 
what  the  United  States  assumed  that  the  grand  jury  had  in  view 
this  particular  item  in  finding  count  84.  This  we  note  only  that  it 
may  not  be  understood  that  we  are  bound  by  what  appears,  or  does 
not  appear,  in  the  record  with  reference  to  this  precise  matter. 
The  number  of  counts  relied  on  by  the  United  States  before  discon- 
tinuance, and  the  transactions  of  the  accused  which  were  laid  before 
the  jury,  were  numerous.  For  aught  that  appears,  the  accused  was 
fully  prepared  to  meet  at  the  trial  all  the  several  offenses  with 
which  he  was  charged,  and,  so  far  as  the  record  shows,  he  was 
indifferent  which  alleged  offense  should  be  assigned  to  any  par- 
ticular count.  No  exceptions  were  taken  with  reference  to  this 
topic,  and  we  are  led  to  presume  that  no  practical  injustice  was 
done  on  this  account  in  the  trial  of  the  cause.  Certainly  we  have 
no  jurisdiction  with  reference  to  any  such  difficulty  as  we  have  sug- 
gested. 

The  pith  of  the  instruction  given  to  the  jury  by  the  court  below 
in  reference  to  this  item  was  as  follows: 

"It  Is  contended  by  the  United  States  that  Butler  had  no  shares;  that  those 
shares  were  the  shares  of  William  S.  Jewett;  and  they  show  to  you  a  certifi- 
cate of  stock,  and  they  show  to  you  a  power  of  attorney  in  blank  for  the 
transfer  of  the  stock.  Well,  if  that  stock  were  in  fact  Mr.  Jewett's,  or  if 
the  stock  were  In  fact  Mr.  Butler's,  the  question  seems  to  me,  gentlemen,  to 
be  the  same.  It  is  the  same  old  question,  whether  there  was  an  honest  belief 
at  that  time  that  there  were  assets  of  that  bank  sufficient  to  pay  everybody 
pro  rata,  or  whether  that  was  a  mere  cover  to  appropriate  the  property  of  the 
bank.*' 

•     No  question  is  made  by  the  plaintiff  in  error  as  to  the  propriety 
of  this  instruction.    Therefore  the  substantial  issue  framed  for  the 
jury  was  whether  or  not  this  money  was  in  fact  paid  to  Mr.  Butler. 
41  O.CJL— 7 
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or  was  appropriated  by  the  plaintiff  in  error  under  cover  of  this 
entry.  There  was  some  very  persuasive  evidence  to  go  to  the  jury 
on  this  issue,  among  which  was  that,  while  for  the  larger  portion 
of  the  transactions  of  the  plaintiff  in  error  as  agent  in  liquidation 
checks  were  produced,  none  was  produced  for  this  transaction;  and 
his  explanation,  as  witness  in  his  own  behalf,  as  to  the  manner  in 
which  he  paid  over  this  money,  was  indefinite.  Another  fact  which 
the  jury  was  entitled  to  weigh  was  that  Butler  was  indebted  on 
notes  to  the  association  of  more  than  $4,000,  which  were  never  paid, 
and  which  the  plaintiff  in  error,  acting  as  agent  in  liquidation, 
would  ordinarily  have  realized  and  collected,  at  least  in  part,  by 
offset,  if  a  dividend  had  become  payable  to  Butler  as  a  stockholder 
for  the  large  amount  claimed  to  have  been  paid  him.  Under  the 
circumstances,  the  question  whether  or  not  the  evidence  sustained 
the  verdict  was,  on  this  record,  for  the  court  below,  so  that  its  de- 
termination cannot  be  revised  by  us. 
The  judgment  of  the  circuit  court  is  affirmed. 


(100  Fed.  866.) 

MIDDLETON  v.  LA  COMPAGNIE  GfiNfiRALE  TRANSATLANTIQUB. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  28,  1900.) 

Navigable  Waters— State  Jurisdiction  Over— Inland    Waters   op    New 
Jersey. 

The  act  of  the  legislature  of  New  Jersey  of  March  12,  1846,  ceding  to 
the  United  States  Jurisdiction  over  all  that  portion  of  Sandy  Hook  owned 
by  the  United  States,  lying  north  of  a  specified  line,  and  "bounded  on  all 
other  sides  by  the  sea  and  Sandy  Hook  Bay,"  if  effective,  did  not  vest  the 
United  States  with  exclusive  Jurisdiction  beyond  the  land  It  owned,  above 
low-water  mark,  leaving  the  adjacent  waters  of  the  bay,  which  had  pre- 
viously been  determined  by  the  joint  action  of  the  United  States  and  the 
states  of  New  York  and  New  Jersey  to  be  inland  waters  of  the  state,  still 
subject  to  its  legislative  Jurisdiction;  and  an  action  may  be  maintained  in 
a  court  of  admiralty,  based  on  thef  state  statute,  to  recover  for  a  wrongful 
death  occurring  in  such  waters. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  is  an  appeal  from  a  decree  of  the  district  court,  Southern  district  of 
New  York,  awarding  ^12,500  as  damages  sustained  by  the  widow  and  next  of 
kin  of  Robert  H.  Middleton,  deceased.  On  May  14,  1808,  the  deceased,  together 
with  seven  others,  was  engaged  in  testing  cables  connecting  the  mines  in  the 
main  ship  channel,  harbor  of  New  York,  during  the  late  war  with  Spain. 
Through  the  mine  field  in  this  main  ship  channel  there  had  been  reserved  a 
passageway  for  friendly  vessels,  300  feet  in  width,  known  as  the  "Mine  Chan- 
nel." Deceased  and  his  co-workers  were  in  a  small  boat — an  old  life  boat — 
fastened  to  a  buoy  on  the  northerly  side  of  such  channel.  While  the  steamer 
La  Touralne  was  passing  out  to  sea  between  12  and  1  o'clock  In  the  afternoon 
of  the  day  named,  the  boat  was  upset,  and  Middleton  was  drowned.  The  libel 
avers  that  this  was  caused  solely  by  the  fault  and  negligence  of  those  in  charge 
of  La  Touralne. 

Edward  K.  Jones,  for  appellant. 
George  W.  Betts,  Jr.,  for  appellee. 
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Before  WAIXACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

lACOMHE,  Circuit  Judge.  The  location  of  the  accident  was  a 
little  southwest  of  red  buoy  No.  6,  main  channel;  and  the  first  point 
raised  by  appellant  is  that  the  statute  of  the  state  of  New  Jersey  giv- 
ing to  the  administrator  a  right  of  action  for  damages  sustained  by 
the  widow  and  next  of  kin  in  the  case  of  death  negligently  caused  was 
of  no  authority  at  the  place  where  such  accident  happened.  It  ap- 
pears that  such  point  was  not  presented  to,  nor  argued  before,  the  dis- 
trict court.  Certainly  there  is  no  reference  to  it  in  the  opinion  of  the 
district  judge.  Nevertheless  it  may  fairly  be  raised  upon  the  plead- 
ings, and,  when  raised,  may  be  briefly  disposed  of. 

It  was  settled  in  the  case  of  The  Harrisburg,  119  U.  S.  199,  7  Sup. 
Ct.  140,  30  L.  Ed.  358,  that  there  can  be  no  recovery  in  a  court  of 
admiralty,  under  the  general  maritime  law,  for  loss  of  life.  There- 
fore, in  order  to  maintain  this  suit,  it  must  be  shown  that  the  acci- 
dent happened  at  a  place  within  the  legislative  jurisdiction  of  some 
state  whose  law  permits  such  recovery.  Although  red  buoy  No.  G 
is  within  three-quarters  of  a  mile  of  Sandy  Hook,  it  is  more  than  a 
marine  league  distant  from  the  mainland  of  New  Jersey,  if  the  penin- 
sula of  Sandy  Hook  be  eliminated  from  consideration;  such  peninsula 
being  the  property  of  the  United  States.  Appellant's  contention  is 
based  upon  the  old  rule  which  limited  jurisdiction  over  the  waters 
of  the  ocean  to  a  strip  extending  one  marine  league  from  shore,  and 
considered  inland  waters  a  part  of  the  main  sea,  when  inclosed  by 
headlands  more  than  two  marine  leagues  across.  These  arbitrary 
distances  were  fixed  upon  at  a  period  when  it  was  assumed  that  a 
marine  league  was  the  effective  range  of  a  heavy  gun,  and  it  may 
well  be  doubted  whether  they  will  not  be  extended  by  the  courts  to 
conform  to  changed  conditions.  Certainly  it  may  be  expected  that 
every  maritime  nation  will  insist  upon  the  control  of  its  own  coast 
waters  to  the  extent  to  which  it  is  able  to  dominate  them  from  the 
shore.  That  question,  however,  need  not  be  passed  upon  in  this  case. 
The  boundary  line  between  inland  waters  and  the  main  sea  has  indeed 
been  fixed  by  the  secretary  of  the  treasury,  under  a  recent  act  of  con- 
gress, much  further  out;  but,  even  if  such  boundary  were  to  be  taken 
as  the  line  connecting  the  point  of  Sandy  Hook  with  the  opposite  head- 
land at  Coney  Island,  the  distance  between  such  headlands  being  less 
than  two  marine  leagues,  red  buoy  No.  6  will  be  found  to  be  well  inside 
of  it  We  have,  then,  a  case  which  deals,  not  with  the  strip  of  ocean 
which  extends  seaward  from  a  maritime  frontier,  but  with  waters 
wholly  inland,  where  ownership  and  jurisdiction  are  distributed  be- 
tween the  abutting  territory  according  to  the  domestic  laws  of  the 
country  within  which  such  waters  lie.  Such  distribution  in  the  case 
at  bar  may  be  ascertained,  not  by  any  discussion  of  ancient  charters, 
or  by  any  extended  analysis  of  the  principles  governing  riparian 
boundaries.  It  has  been  settled  expressly  and  positively  by  the  con- 
joint action  of  the  only  three  political  powers  which  could  by  any 
possibility  be  held  entitled  to  exercise  jurisdiction  over  such  locality. 
The  states  of  New  York  and  New  Jersey  and  the  United  States  of 
America  have  legislated  in  harmony.    Laws  N.  Y.  1834,  p.  8;  Pub, 
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Laws  N^J.  l&M,  p.  118;  Act  U.  S.  June  28,  1834  (4  Stat.  807).  'The 
last-cited  act  contains  this  paragraph: 

**The  botindary  line  "between  the  two  states  of  New  York  and  New  Jersey 
from* a  point  In  the  middle  of  the  Hudson  river  ♦  ♦  ♦  as  heretofore  ascer- 
tained and  marked,  to  the  main  sea,  shall  be  the  middle  of  the  said  river,  of  the 
Bay  of  New  York,  of  the  water  between  Staten  Island  and  New  Jersey,  and 
of  Raritan  Bay,  to  the  main  sea,  except  as  hereinafter  otherwise  particularly 
mentioned." 

The  exceptions  do  not  affect  the  locality  in  question.  In  1834, 
therefore,  we  may  take  it  as  definitely  settled  that  the  locality  in  ques- 
tion, which  is  far  on  the  Jersey  side  of  the  middle  line  of  Raritan 
Bay  continued  to  the  main  sea,  was  within  the  limits  of  the  state  of 
New  Jersey,  'and  subject  to  the  operation  of  the  public  laws  of  that 
state.  In  1848  that  state  passed  the  statute  giving  damages  to  widow 
and  next  of  kin,  and  it  only  remains  to  inquire  whether  anything 
had  meanwhile  occurred  to  withdraw  the  locality  from  the  operation 
of  such  statute. 

On  March  12,  1846,  the  state  of  New  Jersey  passed  an  act  entitled 
"An  act  to  vest  in  the  United  States  of  America  jurisdiction  over 
Sandy  Hook.*'    The  first  two  sections  read  as  follows: 

"Section  1.  Be  It  enacted  by  the  senate  and  general  assembly  of  the  state 
of  New  Jersey,  that  the  jurisdiction  in  aad  over  all  that  portion  oi  Sandy  Hook, 
in  the  county  of  Monmouth,  owned  by  the  United  States,  lying  north  of  an 
east  and  west  line  through  the  mouth  of  Young's  creek  at  low  water,  and  ex- 
tending across  the  Island  or  cape  of  Sandy  Hook  from  shore  to  shore,  bounded 
on  all  other  sides  by  the  sea  and  Sandy  Hook  Bay,  be  and  the  same  Is  hereby 
ceded  to  the  said  United  States,  for  military  purposes;  and  the  said  United 
States  shall  retain  such  jurisdiction  so  long  as  the  said  tract  shall  be  applied 
to  the  mUitary  or  public  purposes  of  said  United  States,  and  no  longer. 

"Sec.  2.  And  be  it  enacted,  that  the  jurisdiction  ceded  in  the  first  section  of 
this  act,  shaU  not  prevent  the  execution  on  the  said  tract  of  land  of  any  pro- 
cess, civil  or  criminal,  under  the  authority  of  this  state,  except  so  far  as  such 
process  may  affect  any  of  the  real  or  personal  property  of  the  United  States 
of  America  within  the  said  tract;  nor  shall  it  prevent  the  operation  of  the 
public  laws  of  this  state  within  the  bounds  of  said  tract,  so  far  as  the  same 
may  not  be  Incompatible  with  the  free  use  and  enjoyment  of  the  said  premises 
by  the  United  States  for  the  purposes  above  specified." 

The  constitution  of  the  United  States  provides  that: 

"Congress  shaU  have  power  to  exercise  exclusive  legislation  in  all  cases 
whatsoever  over  such  district  (not  exceeding  ten  miles  square)  as  may,  by 
cession  of  particular  states  and  the  acceptance  of  congress,  become  the  seat 
of  the  government  of  the  United  States,  and  to  exercise  like  authority  over  all 
places  purchased  by  the  consent  of  the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  arsenals,  dock-yards  and  other  needful 
buildings."    Article  1,  §  8. 

It  has  been  held  that  whenever  a  state  statute  purporting  to  give 
consent  to  such  purchase  and  to  convey  jurisdiction  can  be  so  con- 
strued as  to  leave  the  sole  and  exclusive  jurisdiction  in  the  United 
States,  except  so  far  as  to  admit  of  the  service  of  state  process,  it  must 
be  so  construed  in  harmony  with  the  above-cited  provision  of  the  con- 
stitution, and  that,  if  it  cannot  be  so  harmonized,  "it  may  well  be 
doubted  if  such  consent  be  not  utterly  void,"  in  which  case  the  United 
States  would  seem  not  "to  have  purchased  with  the  consent  of  the 
state."    Railroad  CJo.  v.  Love,  114  U.  S.  525,  5  Sup.  Ct  995,  29  L.  Ed. 
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264.  The  same  autborityj  moreover,  holds  that  the  prQvision  of  the 
constitation  applies  only  to  property  purchased  with  the  consent 
of  the  state,*  and  that  where  lands  are  acquired  in  any  other  way, 
as  by  cession,  the  legislative  power  of  the  state  over  them  will 
be  as  full  and  complete  as  over  any  other  places,  except  that  it 
shall  not  be  so  used  as  to  destroy  or  impair  the  effective  use  of 
the  forts,  arsenals,  or  other  public  buildings  which  may  be  erected 
upon  them.  In  view  of  this  last  proposition,  it  might  be  sufficient 
to  dispose  of  this  case  to  call  attention  to  the  circumstance  that  it 
nowhere  appears  in  the  record  that  the  United  States  purchased 
Sandy  Hook.  Certainly  this  court  does  not  know  whether  or  not 
they  did  so.  But,  assuming  that  they  did  purchase  what  the  act 
defines,  viz.  ^'that  portion"  of  Sandy  Hook  "*  *  *  lying  north 
•  *  *  of  Young's  creek  ♦  ♦  ♦  and  extending  across  ^  the 
island  or  cape  of  Sandy  Hook  from  shore  to  shore,  bounded  on  all 
other  sides  by  the  sea  and  Sandy  Hook  Bay,"  they  certainly  did 
not  thereby  obtain  any  land  below  low-water  mark.  The  purchase, 
if  there  was  a  purchase,  and  the  act  of  cession,  if  it  be  susceptible 
of  a  construction  which  will  bring  it  into  harmony  with  the  con- 
stitution, and  thus  make  it  a  valid  "consent  to  the  purchase,"  gave 
to  the  United  States  the  right  to  exercise  exclusive  legislation  only 
in  so  much  of  the  state  of  New  Jersey  as  was  thereby  transferred. 
Over  all  other  places  within  the  limits  of  that  state  her  legislative 
power  remains  as  full  and  complete  as  it  was  before,  except  that 
it  must  be  so  exercised  as  not  to  destroy  or  impair  the  forts, 
arsenals,  and  other  structures  erected  on  the  land  transferred  to 
the  federal  government  for  military  or  public  purposes.  The  acci- 
dent happened,  as  we  have  seen,  upon  inland  waters  which  were 
within  the  limits  of  the  state  (conceded  to  be  so  by  the  neighboring 
state  and  by  the  United  States)  before  the  act  of  cession;  and,  since 
that  act  does  not  purport  to  transfer  the  locality  in  question,  the 
public  laws  of  New  Jersey  are  in  full  force  there,  and  were  so  at 
the  time  of  the  accident. 

Upon  the  other  questions  in  the  case  we  are  inclined  to  concur  in 
the  findings  of  the  district  judge,  who  saw  and  heard  the  wit- 
nesses, viz.  that  the  small  boat  was  not  within  the  mine  channel; 
that  La  Touraine  did  come  into  actual  contact  with  her  after  the 
latter  had  passed  the  engine  room;  that  by  that  time  the  lashing 
of  the  taut  cable  had  been  severed,  but  that  in  rubbing  along  against 
the  boat  the  steamer  brought  her  propeller  blade  against  one  of 
the  other  cables,  and  thus  jerked  the  boat  over.  There  is  no  dis- 
pute that  the  boat  was  at  anchor,  nor  that  La  Touraine  saw  her 
in  ample  time  to  avoid  her,  and  was  expressly  warned  by  the  gov- 
ernment patrol  boat  to  keep  away  from  her  to  the  southward ;  and 
we  concur  in  the  conclusion  of  the  district  judge  that  La  Touraine 
either  failed  to  enter  the  mine  channel  sufficiently  far  to  the  south- 
ward, or  failed  to  head  sufficiently  to  starboard  to  overcome  the 
cross  set  of  the  tide,  or,  we  may  add,  entered  the  channel  too  close 
after  the  Ems,  in  view  of  the  necessity  of  entire  freedom  to 
maneuver  so  large  a  boat  in  so  narrow  a  channel.  One  or  other  of 
t^ese  maneuvers  brought  La  Touraine  nearer  to  an  anchored  boat, 
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properly  locAted,  than  was  necessary  or  prudent;  and,  since  actual 
collision  resulted,  she  must  take  the  consequences. 

In  view  of  the  testimony  as  to  the  age,  health,  and  business  his- 
tory of  the  deceased,  the  amount  of  damages  awarded  was  not  ex- 
cessive.   The  decree  of  the  district  court  is  affirmed,  with  costs. 


(100  Fed.  870.) 

CORRIGAN  et  al.  v.  IROQUOIS  FURNACE  CO. 

(Circuit   Court   of  Appeals,    Seventh   Circuit    March   22,    1900.) 

No.  604. 

Shipping— Construction  of  Carrying  Contract— Demurrage. 

Libelants  contracted  to  carry,  in  their  own  or  substituted  vessels  from 
Escanaba  to  South  Chicago,  the  ore  required  by  respondent  for  its  iron 
furnaces  during  the  season,  not  to  be  less  than  90,000  tons,  and  to  be  di- 
vided as  evenly  as  possible  during  the  season  of  navigation.  Respond- 
ent contracted  to  do  the  unloading  at  its  dock,  and  for  dispatch  therein, 
but  the  contract  contained  no  provision  for  dispatch  at  the  port  of  ship- 
ment; it  being  understood  that  respondent  was  obliged  to  procure  the 
ore  there  from  other  parties.  It  subsequently  contracted  with  two  com- 
panies, operating  mines  connected  by  rail  with  Escanaba,  to  supply  the 
ore  at  that  port,  and  notified  libelants  to  ascertain  from  them  when  car- 
goes were  ready  for  shipment.  Heldy  that  there  was  no  implied  term  of 
such  contract  requiring  respondent  to  supply  cargoes  for  loading  at  any 
particular  time,  or  which  rendered  It  liable  for  demurrage,  because  of  the 
delay  of  libelant's  vessels  while  waiting  for  cargoes. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  in  Admiralty. 

This  Is  a  libel  in  personam  filed  by  the  appellants,  John  Corrigan,  Robert 
McDowell,  and  X.  C.  Scott,  the  owners  of  the  steamer  Aurora  and  the  schoon- 
ers George  W.  Adams  and  J.  I.  Case,  in  a  cause  of  demurrage,  or  for  damages 
in  the  nature  of  demurrage,  for  the  detention  of  those  vessels,  arising  from  the 
alleged  default  of  the  Iroquois  Furnace  Company,  the  respondent  below.  The 
libel  propounds  that  on  the  9th  day  of  March,  1893,  John  Corrigan,  one  of  the 
libelants,  as  managing  owner  and  in  behalf  of  all  of  the  libelants,  entered  Into  a 
contract,  civil  and  maritime,  with  the  respondents,  as  follows:  **Thl8  agree- 
ment, entered  Into  at  Cleveland,  Ohio,  this  9th  day  of  March,  1893,  by  and  be- 
tween John  Corrigan,  of  Cleveland,  Ohio,  managing  owner  of  a  fleet  of  vessels, 
party  of  the  first  part,  and  the  Iroquois  Furnace  Company,  of  Chicago,  lU., 
party  of  the  second  part,  witnesseth:  That  the  party  of  the  first  part  agrees 
to  carry  in  his  boats,  or  such  boats  as  he  may  substitute  therefor,  a  quantity 
of  iron  ore,  from  ninety  thousand  t90,000)  to  one  hundred  and  twenty  thousand 
(120,000)  gross  tons  (being  the  amount  which  said  second  party  shall  use  in 
their  furnace  during  the  season  of  1893,  but  not  to  be  less  than  90,000  gross 
tons),  from  the  port  of  Escanaba,  Michigan,  to  the  docks  of  the  said  second 
party  in  the  port  of  South  Chicago,  Illinois;  this  quantity  to  be  divided  as 
evenly  during  the  six  months  of  navigation,  commencing  May  1st  and  ending 
November  1st,  1893.  The  party  of  the  second  part  agrees  to  furnish  the  said 
quantity  of  iron  ore,  from  90,000  to  120,0<X)  tons,  for  shipment  at  Escanaba, 
Mich.,  and  to  pay  the  party  of  the  first  part  the  sum  of  44  cents  per  gross  ton 
freight,  payments  to  be  made  on  the  20th  of  each  month  for  freight  on  all  ore 
carried  during  the  first  fifteen  days  of  such  month,  and  on  the  fifth  day  of  each 
month  for  freight  on  all  ore  carried  between  the  15th  and  the  last  day  of  the 
month  preceding,  which  rate  of  freight  the  party  of  the  first  part  agrees  to 
accept  under  the  following  conditions,  which  are  hereby  agreed  to  by  the  said 
party  of  the  second  part,  viz.:    That  the  party  of  the  second  part  shall  furnish 
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and  operate  at  their  dock  In  South  Chicago  for  unloading  the  vessels  carrying 
cargoes  under  this  contract  four  (4)  Brown  Hoists,  and  furnish  a  sufficient  gang 
of  competent  men  to  unload  such  vessels,  giving  them  as  good  dispatch  in 
unloading  as  is  given  by  similar  unloading  plants  at  other  receiving  ports  on 
the  lakes,  and  that  all  the  expense  of  unloading  shall  be  borne  by  the  said 
party  of  the  second  part,  making  the  cost  of  unloading  free  to  the  vessel.     It 
is  further  agreed  that  the  party  of  the  second  part  shall  use  their  Influence  with 
the  agent  of  the  ore  docks  at  Escanaba  to  have  the  ore  kept  as  near  together 
in  pockets  at  Escanaba  as  possible;   also  that  they  will,  if  possible,  make  ar- 
rangements with  the  unloading  gangs  to  commence  unloading  the  steamer 
Aurora  at  once  whenever  she  shall  arrive  at  South  Chicago,  and  to  continue 
work  until  she  is  unloaded.    It  is  understood  that  the  consorts  of  the  steamer 
Aurora  shall  be  unloaded  after  the  steamer  has  been  finished,  and  before  she 
shall  return  from  Escanaba  with  another  cargo  of  ore.    It  is  further  under- 
stood and  agreed  that  the  vessels  employed  under  this  contract  shall  be  at 
liberty  to  engage  in  other  trade  at  any  time  that  the  party  of  the  first  part 
may  desire  to  so  use  them:   provided,  that  they  keep  the  party  of  the  second 
part  supplied  with  ore  in  sufficient  quantity  to  keep  their  furnace  in  operation, 
and  in  such  case  the  party  of  the  first  part  agrees  to  stand  any  reasonable  de- 
lay In  getting  the  unloading  gang  together  again  that  may  occur  on  account 
of  the  men  not  having  steady  employment."     The  libel  charges  that  the  re- 
spondent 'Vas  bound  to  provide  and  have  ready  cargoes  of  ore  for  the  said 
vessels  on  their  arrival  at  Escanaba  each  trip  in  the  performance  of  said  con- 
tract, and  was  entitled  to  a  reasonable  time,  and  no  more,  for  loading  the  same, 
and  that  a  reasonable  time  for  loading,  when  the  cargoes  were  duly  provided, 
was  twelve  working  hours  or  less";  and  that,  by  reason  of  the  manner  of  per- 
forming trips  as  provided  in  the  contract  and  pursued  by  the  parties,  the  delay 
of  either  vessel  in  loading  delayed  performance  under  the  contract  of  all  three 
of  the  vessels.     It  appeared  by  the  evidence  that  46,000  gross  tons  were  car- 
ried during  the  season  of  1803,  and  by  agreement  of  parties  the  completion  of 
the  contract  was  carried  over  to  the  season  of  18W. 
The  detentions  declared  by  the  libel  as  amended  are  as  follows: 
1803.    July   18.  Sch.  George  W.  Adams  and  steamer 

Aurora    1  day,      2  hours. 

•*      24.  Sch.  J.  I.  Case  and  steamer  Aurora.. .     4  days,    8  hours. 
Aug.     3.  Sch.  George  W.  Adams  and  steamer 

Aurora 2  days,    4  hours. 

1894.    July    12.  Steamer  Aurora  and  consort 5  days. 

"      23.  Sch.  J.  I.  Case  and  steamer  Aurora..     1  day,     11  hours. 

Aug.  17.  Sch.  George  W.  Adams 8  clays,     7  hours. 

**     23.  Sch.  J.  I.  Case  and  steamer  Aurora ...     5  days,     3  hours. 
*•       5.  Steamer  Aurora  and  consort 2  days. 

30  days,  11  hours. 

The  answer,  admitting  the  execution  of  the  contract,  took  issue  with  the 
allegation  of  the  libel  touching  the  duty  of  the  respondent  founded  upon  the 
Ubelants*  construction  of  the  contract,  denied  misconduct  on  its  part,  and  that 
any  detention  of  the  libelants*  vessels  was  owing  to  the  fault  of  or  properly 
chargeable  upon  the  respondent.  The  further  facts  of  the  case,  so  far  as  they 
were  deemed  necessary  to  be  considered,  are  stated  in  the  opinion  of  the  court. 
The  district  court  at  the  hearing  dismissed  the  libel. 

Charles  E.  Kremer,  for  appellants. 
William  Brace,  for  appellee. 

Before  W(X)DS  and  JENKINS,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

JEXIvINS,  Circuit  Judge  (after  stating  the  facts  as  above).  In 
the  ease  of  a  charter  party  there  is  undoubtedly  an  implied  term 
of  the  contract,  in  the  absence  of  any  specific  provision  yierein,  that 
a  vessel  shall  have  reasonable  dispatch  in  loading  and  unloading. 
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That  reasonable  time  is  determined  by  the  circumstances  surround- 
ing each  case  (Empire  Transp.  Co.  v.  Philadelphia  &  Beading  Coal 
&  Iron  Co.,  40  U.  S.  App.  157,  77  Fed.  919,  23  C.  C.  A.  564,  35  L. 
R.  A.  623);  and  it  may  be  said  a  vessel  should  ordinarily  have  prompt 
dispatch,  for  such  is  essential  to  her  profitable  employment.  But 
in  the  case  at  bar  we  have  not  to  deal  with  a  simple  charter  party. 
It  was  a  contract  for  the  transportation  of  ore  during  the  season  of 
navigation.  It  was  competent  for  the  libelants  to  make  such  con- 
tract as  they  chose,  and  the  liability  of  the  respondent  must  be 
sought  in  that  contract.  The  respondent  was  absolutely  bound  to 
furnish  for  transportation  90,000  gross  tons  of  ore  during  the  sea- 
son of  1893.  It  was  contemplated  that  this  quantity  should  be  fur- 
nisl^ed  as  nearly  as  practicable  in  equal  amounts  monthly  during 
the  six  months  of  navigation.  To  the  knowledge  of  the  libelants, 
the  respondent  had  not  at  the  time  of  the  agreement  contracted  for 
the  purchase  of  the  ore.  It  subsequently  did  so  contract  with  Ogle- 
bay,  Norton  &  Co.  and  Corrigan,  Ives  &  Co.,  two*  firms  located  at 
Cleveland,  and  operating  mines  which  were  connected  with  Escanaba 
by  the  railway  of  the  Chicago  &  Northwestern  Railway  Company; 
of  which  fact  Corrigan  was  notified  as  early  as  June  13th,  up  to 
which  time  no  vessel  had  been  sent  for  ore.  The  libelants  were  not 
obliged  to  furnish  any  particular  vessels,  but  had  the  right  to  sub- 
stitute for  those  they  owned  any  other  vessels.  They  could  not  in- 
sist that  the  ore  should  be  ready  for  shipment  at  any  time  they 
might  specify,  or  at  a  time  when  it  might  be  convenient  for  them 
to  send  their  vessels  for  it.  Their  right  under  the  contract  was 
simply  that  the  specified  quantity  should  be  furnished  during  the 
season,  and  that  they  should  have  approximately  15,000  tons  a 
month  for  transportation.  They  were  not  obliged  to  take  the  ore 
immediately  upon  its  arrival  at  Escanaba.  They  could  suit  their 
own  convenience  with  reference  to  sending  their  vessels  for  it,  sub- 
ject only  to  the  condition  that  they  furnish  the  respondent  suflficient 
ore  to  keep  its  furnace  in  operation.  The  respondent  by  no  express 
term  of  the  contract  undertook  to  be  responsible  for  prompt  or  rea- 
sonable dispatch  of  the  vessels  at  the  port  of  shipment.  It  did  un- 
dertake for  such  dispatch  at  the  port  of  delivery,  and  no  complaint 
is  made  of  detention  there.  The  reason  for  this  distinction  is  pal- 
pable. In  the  one  case  the  respondent  must  rely  for  a  supply  of 
ore  upon  the  operation  of  the  mines,  and  its  transportation  by  rail, 
over  neither  of  which  it  had  or  could  exercise  control.  In  the  other 
case  the  matter  was  under  its  control.  It  is  reasonable  that  it 
should  not  bind  itself  to  prompt  dispatch  in  the  one  case,  but  should 
so  bind  itself  in  the  other.  That  it  did  so  expressly  bind  itself  with 
respect  to  the  port  of  delivery,  and  did  not  so  bind  itself  with  respect 
to  the  port  of  shipment,  is  strong  to  show  that  the  parties  under- 
stood that  it  was  not  to  be  bound  in  the  latter  case,  except  as  the 
detention  should  arise  from  the  acts  and  misconduct  of  the  respond- 
ent.   **Expres8io  unius   est  exclusio  alterius." 

On  the  13th  day  of  June,  1893,  the  respondent,  in  answer  to  a 
letter  from  Corrigan  of  the  12th,  asking  when  ore  would  be  ready 
for  shipment,  wrote  expressing  surprise  at  the  inquiry,  as  he  under- 
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Blood  that  be  sbo.uld  deal  with  Barr,  the  agent  of  the  Northwestern 
Railway  Company  at  Escanaba,  to  ascertain  when  ore  was  ready  for 
shipment.  It  further  appeared  from  the  evidence  that  the  respond- 
ent had  informed  Corrigan  of  the  contract  with  the  two  Cleveland 
firms,  who  bad  offices  either  in  the  same  building  or  adjacent,  and 
requested  him  to  learn  from  them  when  ore  was  shipped  from  the 
mines.  That  he  corresponded  with  Barr  is  proven,  but  the  corre- 
spondence is  not  disclosed.  The  only  ground,  to  our  thinking,  upon 
which  the  respondent  could  be  held  for  the  detention  of  the  ves- 
sels, is  that  it  notified  Corrigan  that  ore  would  be  ready,  in  conse- 
quence of  which  Corrigan  sent  his  vessels  for  it,  and  that  they  were 
detained  because  of  failure  of  cargo;  or  that,  being  notified  by  Cor- 
rigan that  he  would  send  his  vessels  for  cargo  at  a  specified  time, 
the  respondent,  with  knowledge  that  there  would  be  no  cargo  for 
the  vessels,  failed  to  notify  Corrigan,  and  so  by  its  fault  caused  a 
detention  of  the  vessels.  We  search  the  record  in  vain  for  evidence 
indicating  any  such  act  or  failure  on  the  part  of  the  respondent. 
The  libel  charges  none,  but  proceeds  upon  tiie  assumption  that  un- 
der the  contract  the  respondent  was  bound  to  have  a  supply  of  ore 
ready  for  shipment  whenever  the  vessel  should  call  for  it.  This  is 
an  erroneous  construction  of  the  contract,  and  that  error  lies  at  the 
foundation  of  the  libelants'  case.  There  is  no  assertion  that  15,000 
gross  tons  of  ore  were  not  furnished  monthly  for  shipment  while 
the  vessels  were  engaged  in  carrying.  The  respondent  failed  in  its 
contract  to  deliver  for  shipment  90,000  gross  tons  during  the  sea- 
son of  1893.  The  libel  does  not  proceed  for  such  failure,  and  the 
parties  by  agreement  extended  the  time  for  the  performance  of  the 
contract  in  that  respect,  carrying  it  forward  to  the  season  of  1894, 
when  performance  was  completed.  Under  the  contract,  the  vessels 
were  not  chartered  to  the  respondent.  The  libelants  could  use  such 
vessels  as  they  pleased.  They  could  employ  in  this  work  the  three 
vessels  named,  or  could  substitute  others.  The  situation  is  clear 
upon  the  face  of  the  contract.  The  ore  was  to  be  mined  and  trans- 
ported by  rail  to  Escanaba  for  delivery  to  the  vessels.  Time  was 
an  uncertain  element  of  the  situation,  but  it  was  believed  that  both 
parties  could  rely  upon  receiving  15,000  gross  tons  per  month.  At 
what  time  in  the  month  that  quantity  would  be  ready  was  uncer- 
tain. The  capacity  of  the  steamer  and  her  two  consorts  was  from 
5,700  to  6,200  tons.  To  economically  do  this  carrying,  it  was  essen- 
tial that  there  should  be  at  Escanaba  an  accumulation  of  iron  ore 
sufficient  to  enable  the  vessels  to  make  at  least  two  or  three  con- 
secutive trips  from  Escanaba  to  South  Chicago.  It  was  manifestly 
the  purpose  of  the  parties  that  in  scmie  way  Corrigan  should  ascer- 
tain or  be  informed  when  ore  was  ready  for  shipment  at  Escanaba, 
and  should  not  send  the  vessels  there  without  such  knowledge.  We 
think  it  proven  here  that  he  was  to  obtain  such  information  either 
from  Barr,  the  agent  of  the  railway  company  at  Escanaba,  or  from* 
the  agents  of  the  mines  at  Cleveland,  who  had  contracted  with  the 
respondent  to  deliver  the  iron  ore.  If,  without  such  information 
and  apon  the  assumption  that  the  respondent  was  bound  to  have 
ore  for  delivery  whenever  the  vessels  should  be  ready  to  receive  it. 
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Corrigan  sent  vessels  for  the  ore,  and  they  were  detained  in  conse- 
<iuence,  the  respondent  cannot  be  charged  therefor.  It  would  serve 
no  useful  purpose  to  go  through  the  evidence  in  this  case  in  detail. 
It  has  received  carefiil  attention,  and  we  perceive  no  ground  upon 
which  liability  can  justly  be  laid  upon  the  respondent  for  the  deten- 
tion asserted. 

It  may  further  be  observed  that  this  claim  would  seem  to  be  in 
large  measure  an  afterthought,  growing  out  of  failure  to  contract 
with  the  respondent  for  its  carrying  trade  in  the  season  of  1895. 
No  protest  with  respect  to  the  claimed  detention  was  lodged  with 
any  one,  nor  extended  upon  the  bill  of  lading  signed  by  the  captain 
of  the  vessel.  Nor  was  any  definite  claim  with  respect  thereto  pre- 
ferred until  the  year  1895,  although  there  had  been  prompt  payments 
and  receipts  in  full  for  the  freight.    The  decree  is  affirmed. 


aOO  Fed.  901.) 

THAYER  V.  KANSAS  LOAN  &  TRUST  CO.  et  al. 

(Circuit  Court  of  Appeals,  EighUi  Circuit.    Marcli  26.  1900.) 

No.  1.257. 

1.  Fraud— Diligence  in  Discovery— Limitation  of  Actions. 

Under  Gen.  St.  Kan.  1897,  c.  95,  §  12,  providing  that  an  action  for  relief 
on  the  ground  of  fraua  must  be  brought  within  two  years  after  the  discov- 
ery of  the  fraud,  an  action  for  the  recovery  of  money  paid  for  the  purchase 
of  notes  and  mortgages,  on  the  ground  of  false  representations  as  to  the 
value  of  the  security  and  the  solvency  of  the  mortgagors,  is  barred  after 
two  years  from  the  date  of  the  purchase  of  the  mortgages,  in  the  absence 
of  any  allegation  and  proof  that  the  fraud  complained  of  could  not,  with 
due  diligence,  have  been  discovered  within  that  time.  The  running  of  the 
statute  in  such  case  is  not  suspended  until  after  foreclosure,  and  the 
measure  of  plaintiff's  damage  determined  by  judicial  proceedings. 

2.  Same— Judgments— Estoppel. 

In  an  action  for  the  foreclosure  of  a  mortgage,  brought  by  the  assignee 
of  the  mortgagee,  the  latter  filed  a  cross  bill  for  the  recovery  of  payments 
made  for  taxes  and  insurance  upon  the  mortgaged  premises,  and  asking 
that  the  same  be  made  a  first  lien  upon  the  property.  To  the  cross  bill 
plaintiff  pleaded  a  guaranty  by  the  mortgagee  to  protect  and  hold  harm- 
less the  plaintiff  from  all  loss  or  damage  by  reason  of  any  defect  in  the 
title  to  the  land  described  in  the  mortgage,  and  that  the  mortgage  was  a 
first  lien  upon  the  property,  and  judgment  upon  the  cross  bill  was  rendered 
in  favor  of  the  mortgagee.  Held,  that  the  judgment  was  a  bar  to  a  subse- 
quent action  against  the  mortgagee  upon  the  guaranty. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

This  action  was  brought  by  Reuel  H.  Thayer,  the  plaintiff  in  error,  against 
the  Kansas  Ix)an  &  Trust  Company  and  Timothy  B.  Sweet,  George  M.  Noble, 
and  E.  M.  Sheldon,  the  defendants  in  error,  to  recover  money  alleged  to 
have  been  obtained  from  him  by  fraud  and  deceit  The  aUegations  of  the 
complaint  are,  in  substance,  that  on  October  24,  1886,  the  trust  company, 
of  which  the  other  defendants  were  officers,  through  its  agents  sold  to  the 
plaintiff  in  error  certain  mortgages  on  Kansas  land  to  secure  the  payment  of 
loans  made  by  the  trust  company.  The  representations  were  that  the  mort- 
gagors were  not  only  solvent,  but  that  the  lands  mortgaged  to  secure  the  loans 
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were  of  much  greater  value  than  the  mortgage  debts,  and  that  the  loans  were 
perfectly  secure,  all  of  which  representations,  it  is  alleged,  were  false,  the 
lands  being  In  fact  of  comparatively  small  value,  and  the  mortgagors  them- 
fleWes  insolvent,  by  reason  whereof  there  was  a  large  deficiency  when  the 
mortgages  were  foreclosed;  and  judgment  is  prayed  for  this  amount,  with 
interest.  The  second  count  of  the  petition  is  based  upon  the  guaranty  made 
by  the  trust  company,  whereby  it  agreed  to  protect  and  hold  harmless  from 
an  loss  or  damage  by  reason  of  any  defect  in  the  title  to  the  land  or  premises 
described  in  one  of  the  trust  deeds  purchased  by  the  plaintiff  in  error  from  it, 
and  also  that  the  trust  deed  was  a  first  lien  on  the  property.  In  that  count 
of  the  petition  it  is  further  alleged  that  the  defendants,  notwithstanding  their 
written  guaranty,  and  for  the  purpose  of  defrauding  the  plaintiff  in  error, 
although  they  knew  that  the  mortgagor  had  only  paid  one  single  installment 
of  the  interest  on  the  loan,  and  had  suffered  the  taxes  upon  the  property  to 
go  unpaid  for  the  purpose  of  cheating  the  plaintiff,  paid  the  interest  install- 
ment out  of  their  funds,  and  gave  him  no  notice  of  the-  mortgagor's  default 
in  the  payment  of  the  interest  or  in  the  payment  of  the  taxes;  that  they  had 
taken  from  the  mortgagor  a  second  mortgage,  which  they  caused  to  be  fore- 
closed, and  at  the  foreclosure  sale  the  land  was  bid  in  by  the  defendant  Noble, 
but  afterwards,  on  July  29,  1892.  plaintiff  instituted  foreclosure  proceedings  in 
the  district  court  of  Dickinson  county,  Kan.,  where  the  land  was  situated, 
making  defendants  in  this  action  defendants  in  that  suit,  and  in  which  suit 
there  was  a  decree  of  foreclosure,  and  the  land  ordered  to  be  sold,  and  was 
bid  hi  by  the  plaintiff  for  the  sum  of  ^7.500,  although  the  amount  adjudged 
to  be  due  him  upon  his  mortgage  was  over  $32,000;  that  by  the  decree  rendered 
in  that  cause  in  the  state  court  the  plaintiff  was  compelled  to  pay  to  the  de- 
fendants who  had  filed  a  cross  bill  the  sum  of  $4,881.90,  which  was  declared 
by  the  state  court  to  be  a  prior  lien  to  that  of  his  mortgage,  for  taxes  and  In- 
auraace  paid  out  by  the  defendants  on  the  property,  which  decree  was  never 
appealed  from  and  is  in  full  force.  The  answer  of  the  defendants  sets  up  a 
namber  of  defenses,  but  it  is  only  necessary  to  notice  two  of  them:  First, 
It  pleads  the  statute  of  limitations  of  two  years  to  all  the  counts  of  the  petition 
except  the  second  count;  and,  as  a  defense  to  the  second  count,  it  pleads  a 
former  adjudication  of  the  matter  set  out  in  that  count,  in  the  action  which  had 
Ijeen  determined  by  the  state  court,  a  copy  of  which  is  filed  as  an  exhibit  to 
the  answer.  Upon  the  hearing  of  the  cause  the  court  directed  the  jury  to  ren- 
der a  verdict  for  the  defendants;  having  during  the  progress  of  the  trial  held 
that  no  evidence  was  admissible  to  sustain  the  allegations  in  the  second  count 
of  the  petition,  for  the  reason  that  it  appeared  from  the  petition  that  the 
subject-matter  in  controversy  set  forth  in  that  count  had  been  fully  adjudi- 
cated and  determined  between  the  parties  by  the  decision  of  the  district  court 
of  Dickinson  county,  Kan.,  to  which  ruling  of  the  court  exception  was  duly 
saved.  As  to  the  other  counts,  the  court  held  that  under  the  statute  of  Kansas 
they  were  barred  by  the  statute  of  limitations  of  two  years,  to  which  ruling 
of  the  court  exceptions  were  properly  saved. 

David  Overmjer,  for  plaintiff  in  error. 

Charles  Blood  Smith  (W.  H.  Rossington  and  George  H.  Whitcomb, 
on  the  brief),  for  defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELTj,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  statute  of  limitations  of  the  state  of  Kansas,  so  far  as  it  is 
appHcable  to  the  issues  in  this  case,  is  as  follows: 

**Sec.  12.  Civil  actions  other  than  for  the  recovery  of  real  property  can  only 
be  brought  within  the  following  periods  after  the  cause  of  action  shall  have 
accmed^  and  not  afterwards.  ♦  ♦  ♦  Third.  Within  two  years  ♦  ♦  ♦ 
an  action  for  relief  on  the  ground  of  fraud.  The  cause  of  action  in  such  case 
dbatl  not  be  deemed  to  have  accrued  until  the  discovery  of  the  fraud."  Gen. 
St  Kan.  1897,  c.  95. 


Digitized  by 


Google 


108  .       .41  C.  C.  A.  REPORTS. 

Under  this  statute  the  cause  of  action  is  not  deemed  to  have  ac- 
crued until  the  discovery  of  the  fraud,  but  it  is  not  sufficient  to  allege 
or  to  show  merely  that  the  defendant  had  no  notice  of  the  fraud,  in 
order  to  defeat  the  plea  of  the  statute  of  limitations.  It  must  be 
also  alleged  and  proved  that  there  has  been  such  concealment  as 
would  prevent  a  person  exercising  due  diligence  from  discovering 
the  facts.  Murray  v.  Railway  Co.,  35  C.  C.  A.  62,  92  Fed.  868.  In 
the  case  cited  we  quoted  from  the  case  of  Wood  v.  Carpenter,  101  U. 
S.  135,  25  L.  Ed.  807,  where  the  rule  on  this  subject  is  succinctly 
and  clearly  stated.  See,  also,  Hardt  v.  Heidweyer,  152  U.  S.  547,  14 
Sup.  Ct.  671,  38  L.  Ed.  548;  Credit  Co.  of  London  v.  Arkansas  Cent. 
R*  Co.,  5  McCrary,  31,  15  Fed.  46.  The  transaction  between  the 
plaintiff  and  the  defendants  took  place  in  1886.  There  is  ^nothing 
shown  in  the  petition  why  the  plaintiff  could  not  have  discovered 
the  true  value  of  the  mortgaged  property,  and  the  financial  condi- 
tion of  the  mortgagors,  within  two  years  thereafter,  and  certainly 
such  discovery  could  have  been  made  more  than  two  years  before 
the  institution  of  this  suit.  There  is  no  allegation  or  proof  to  show 
that  he  made  any  effort  to  ascertain  these  facts.  Plaintiff  merely 
relied  upon  the  statements  made  to  him  by  the  agents  of  the  defend- 
ant trust  company.  The  learned  counsel  for  the  plaintiff  in  error 
ingeniously  claims  that,  as  a  false  affirmation  made  by  the  party 
with  intent  to  defraud  the  plaintiff  is  not  actionable  unless  the  plain- 
tiff received  or  suffered  damages  thereby,  the  statute  of  limita- 
tiouH  did  not  begin  to  run  until  after  the  foreclosure  proceedings 
by  the  plaintiff  had  been  concluded,  and  a  sale  of  the  premises  made, 
as  ijntil  then  he  could  not  tell  what  his  damages,  if  any,  would  be 
by  reason  of  the  deceit  and  fraud  of  the  defendants.  While  it  is 
true  that  no  action  for  deceit  will  lie  unless  the  party  defrauded 
has  been  damaged  thereby,  yet  it  does  .not  follow  that  the  amoimt 
of  damages  must  first  be  ascertained  by  judicial  proceedings,  before 
the  statute  of  limitations  is  set  in  motion.  We  are,  in  effect,  asked 
by  the  learned  counsel  for  the  plaintiff  in  error  to  add  to  the  statute 
so  as  to  make  it  read: 

"The  cause  of  action  for  relief  on  the  ground  of  fraud  shall  not  be  deemed  to 
have  accrued  until  the  discovery  of  the  fraud  and  the  ascertainment  by  the 
plaintiff  of  the  loss  sustained  by  him  by  reason  of  the  transaction." 

Courts  are  compelled  to  indulge  in  a  good  deal  of  judicial  legisla- 
tion, but  it  is  never  done  to  the  extent  and  in  the  manner  here  sug- 
gested. It  is  commoAly  confined  to  cases  of  first  impression,  and 
does  not  invade  fields  already  fully  covered  by  express  legislative  en- 
actment. The  contention  that  the  statute  begins  to  run,  not  from 
the  discovery  of  the  fraud,  but  from  the  judicial  ascertainment  of 
the  amount  of  the  loss  sustained  by  the  fraud,  is  not  tenable.  Amy 
V'.  Watertown,  130  U.  S.  320,  9  Sup.  Ct.  537,  32  L.  Ed.  953;  Jones 
V.  Lemon,  26  W.  Va.  629;  Bennett  v.  Worthington,  24  Ark.  487; 
Murray  v.  Kailway  Co.,  supra.  The  plaintifi^'s  causes  of  action  set 
forth  in  all  the  counts  except  the  second  are  clearly  barred  by  the 
statute  of  limitations. 

As  to  the  second  count,  the  petition  shows  on  its  face  that  it  had 
been  fully  adjudicated  by  the  district  court  of  Dickinson  county, 
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Kan.^  between  the  same  parties.  When  that  court  detennined  that 
the  defendants  were  entitled  to  recover  the  sum  of  f 4,881.90,  as  a 
first  lien  upon  the  property,  and  that  the  plaintiff  could  not  avail  him- 
self of  the  written  guaran^  as  against  that  claim  of  the  defendants, 
it  in  effect  decided  that  the  plaintiff  could  not  recover  from  the  de- 
fendants on  that  guaranty.  Whether  the  state  court  erred  in  its 
judgment,  it  is  not  our  province  to  determine.  The  supreme  court 
of  Kansas  was  the  only  court  which  had  the  power  to  review  that 
judgment,  and,  plaintiff  having  failed  to  secure  a  reversal  from  the 
court  which  had  the  exclusive  appellate  jurisdiction  over  the  state 
court,  its  judi^rment  is  final  and  conclusive.  Nesbit  v.  Independent 
Dist.,  144  U.  S.  610,  12  Sup.  Ct.  746,  36  L.  Ed.  562;  Railroad  Co.  v. 
Alsbrook,  146  U.  S.  279,  13  Sup.  Ct.  72,  36  L.  Ed.  972;  Dowell  v. 
Applegate,  152  U.  S.  327,  14  Sup.  Ct.  611,  38  L.  Ed.  463. 

When  the  defendants  in  this  suit  filed  tlieir  cross  complaint  in  the 
foreclosure  suit  in  the  state  court,  and  asked  for  repayment  of  the 
sums  of  money  paid  out  by  them  for  insurance  and  taxes  on  the 
lands  covered  by  the  mortgages  purchased  by  the  plaintiff,  and  plain- 
tiff pleaded  the*  guaranty  upon  which  the  second  count  of  his  peti- 
tion in  this  action  is  based,  the  validity  and  effect  of  that  guaranty 
were  properly  before  the  court;  and  as  the  plaintiff  and  defendants 
were  parties  to  that  action,  and  the  state  court  had  full  jurisdiction 
over  the  matter,  its  judgment  is  conclusive,  and  res  adjudicata. 
There  was  no  error  in  the  action  of  the  court  in  excluding  the  evi- 
dence offered  by  the  plaintiff  in  error  on  the  second  count,  as  that 
count  showed  on  its  face  that  the  matter  had  been  adjudicated  be- 
tween the  parties  by  a  court  of  competent  jurisdiction.  The  judg- 
ment of  the  circuit  court  is  affirmed. 


aOO  Fed.  905.) 

LAWRENCE  COUNTY  v.  JEWELL 

(arcuit  Court  of  Appeals,  Eighth  Circuit.    April  2,  1900.) 

No.  1,282. 

t  HuifictFAi^  Bonds— Territorial  Counties— Refunding  Bonds. 

Act  July  30,  1880  (24  Stat.  170,  c.  818),  which,  among  other  things,  lim- 
ited the  power  of  territories  and  subdivisions  thereof  to  contract  Indebted- 
ness, bat  provided  that  "nothing  In  this  act  shall  be  construed  to  prohibit 
the  refunding  of  any  existing  indebtedness  of  such  territory-,  or  of  any  polit- 
ical or  municipal  corporation,  county,  or  other  subdivision  therein,'*  was 
not  intended  to  restrict  the  powers  of  territories  or  of  such  subdivisions 
therein  In  dealing  with  their  past  fiscal  transactions,  but  left  them  at  full 
liberty  to  refund  their  debts  in  any  of  the  customary  ways,  including  the 
selling  of  new  securities  for  the  punxtse  of  redeeming  those  outstanding, 
tnbject  only  to  the  requirement  of  good  faUh  in  the  exercise  of  such  power; 
and  new  bonds  so  Issued  by  a  county,  and  sold  for  the  purpose  of  redeem- 
ing oi^tanding  bonds  bearing  a  higher  rate  of  interest,  are  not  rendered 
invalid  because  sold  at  a  discount,  permitted  by  a  statute  of  the  territory, 
or  because,  being  unable  to  procure  all  the  old  bonds,  a  portion  of  the 
proceeds  waa  subsequently  used  in  redemption  of  bonds  of  the  new  issue, 
where  the  transaction  was  conducted  in  good  faith. 
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2.  Same— Validity  of  Teruitorial  Legislation. 

Such  act  did  not  deprive  a  territory  of  tlie  power  which  it  previously 
possessed  to  authorize  a  county  by  a  special  act  to  sell  its  refuudinjr  bonds 
at  a  discount  for  the  purpose  of  refunding  indebtedness  existing  at  the 
time  the  act  was  passed,  the  refunding  of  such  indebtedness  bi'iug  ex- 
pressly excluded  from  its  operation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

Prior  to  March  9,  1883,  the  county  of  Lawrence,  in  the  then  territory  of 
Dakota,  had  incurred  a  large  indebtedness,  consisting  of  county  warrants  and 
certificates  of  indebtedness,  and  of  bonds  to  the  amount  of  $375,000,  bearing 
10  per  cent,  interest,  that  had  been  previously  issued  pursuant  to  legislative 
authority.  On  the  last-named  date  the  territorial  legislature  of  the  territory 
of  Dakota  passed  a  special  act  which  peimitted  the  county  "to  issue  new  cou- 
pon bonds  in  the  name  of  the  county  to  an  amount  sufficient  to  enable  it  to 
refund  and  pay  off  its  outstanding  matured  and  unmatured  Indebtedness  cre- 
ated by  bonds  heretofore  Issued,  ♦  ♦  ♦  and  all  outstanding  warrants,  cer- 
tificates, and  other  evidence  of  indebtedness  against  the  county  of  Lawrence; 
♦  ♦  ♦  such  bonds  to  be  in  denominations  of  fifty  ($50)  and  five  hundred 
($500)  dollars,  'and  shall  be  payable,  principal  and  interest,  at  that  national 
bank  in  the  city  of  New  York  which  the  county  commissioners  of  Lawrence 
county  may  select.  In  lawful  money  of  the  United  States,  not  more  than  twenty 
years  after  the  date  of  their  issue,  and  may  be  redeemable  in  the  same  money 
at  the  pleasure  of  said  county  after  ten  (10)  years  from  the  date  of  their  issue, 
and  shall  bear  interest  payable  semiannually  on  the  first  days  of  May  and 
November  In  each  year  at  a  rate  not  exceeding  five  per  cent.  (5%)  per  annum.'' 
This  act  provided  t,hat  the  question  of  issuing  the  refunding  bonds  should  be 
submitted  to  a  vote  of  the  qualified  electors  of  the  county  at  an  election  held  for 
that  pm-pose,  and  that  the  refunding  bonds  should  not  be  sold  for  less  than 
their  par  value.  The  issuance  of  bonds  pursuant  to  the  provisions  of  said  act 
was  authorized  at  an  election  held  on  May  15,  1883,  and  between  that  date 
and  September  10,  1887,  refunding  bonds  were  Issued  to  the  amount  of  $150.- 
400.  At  the  latter  date  bonds  of  the  county  to  the  amount  of  $375,000,  bearing 
10  per  cent,  interest,  were  stiU  outstanding,  which  the  holders  had  up  to  that 
time  refused  to  exchange  for  the  5  per  cent,  refunding  bonds.  In  1887  the 
county  commissioners  of  the  county  resolved  to  Issue  5  per  cent,  bonds  to  the 
amount  of  the  then  outstanding  10  per  cents.,  and  they  succeeded  by  that 
means  in  retiring  bonds  of  the  latter  description  to  the  amount  of  $(>5.*2iK). 
Not  being  able,  however,  after  proper  effort,  to  exchange  the  5  per  cent,  bonds 
for  any  greater  amount  of  the  10  per  cents.,  the  board  of  county  commission- 
ers authorized  the  chairman  of  the  board  to  n^otiate  the  sale  of  5  per  cent, 
bonds  to  the  amount  of  $300,000,  with  a  view  of  using  the  proceeds  to  retire 
the  existing  10  per  cent,  bonds.  It  transpired,  however,  that  the  5  per  cents, 
could  not  be  sold  at  par,  whereupon  the  legislative  assembly  of  the  territory  of 
Dakota  in  the  year  1880  passed  another  act,  amendatory  of  the  act  of  March  0, 
1883,  which  i)ermitted  the  board  of  county  commissioners  of  Lawrence  county 
to  sell  and  dispose  of  refunding  bonds  issued  pursuant  to  the  act  of  March  9. 
1883,  at  not  less  than  90  cents  on  the  dollar,  and  to  use  the  proceeds  of  such 
bonds  in  redeeming,  purchasing,  or  paying  off  at  not  more  than  par  the  out- 
standing indebtedness  of  said  county,  or  to  exchange  them  at  that  rate  for 
outstanding  indebtedness  of  the  county.  Thereafter  the  board  of  county  com- 
missioners of  Lawrence  county  sold  and  delivered  to  the  Municipal  Investraent 
Company  of  Chicago,  111.,  refunding  5  per  cent,  bonds  to  the  amount  of  $300.- 
000,  receiving  therefor  in  cash  the  sum  of  $270,953.10,  which  amount  was  de- 
posited in  the  First  National  Bank  of  Chicago  in  the  name  of  D.  A.  McPher- 
son,  who  was  trustee  or  agent  for  the  county,  to  be  used  by  him  for  the  spe- 
cial purpose  of  redeeming  10  per  cent,  bonds  theretofore  issued  by  the  county 
of  Lawrence,  which  were  then  outstanding.  The  304  coupons  upon  which  this 
action  Is  founded  were  detached,  as  it  seems,  from  the  refunding  5  per  cent, 
bonds  which  were  sold  as  aforesaid  to  the  Municipal  Investment  Company.  On 
July  30,  1886,  the  congress  of  the  United  States  passed  an  act  (24  Stat  170.  c. 
818)  entitled  "An  act  to  prohibit  the  passage  of  local  or  special  laws  in  the 


Digitized  by 


Google 


LAWRENCE   COUNTY   V.  JEWELL.  ifl 

territories  of  the  United  States,  to  limit  territorial  Indebtedness,  and  for 
other  purposes."  The  first  section  of  this  act  declared  *'that  the  legislatures  of 
the  territories  of  the  United  States  now  or  hereafter  to  be  organized  shall  not 
pass  local  or  special  laws  in  any  of  the  following  enumerated  cases,  that  is  to 
say:  ♦  ♦  •  Regulating  county  and  towusliip  affairs."  The  third  and  fourth 
sections  of  said  act  are  as  follows: 

*'Sec.3.  That  no  law  of  any  territorial  legislature  shall  authorize  any  debt 
to  be  contracted  by  or  on  behalf  of  such  territory  except  in  the  following  cases: 
To  meet  a  casual  deficit  in  the  revenues,  to  pay  the  interest  upon  the  territorial 
debt,  to  suppress  insurrections  or  to  provide  for  the  public  defense,  except 
that  in  addition  to  any  indebtedness  created  for  such  purposes  the  legislature 
may  authorize  a  loan  for  the  erection  of  penal,  charitable  or  educational  insti- 
tutions for  such  territory  if  the  total  Indebtedness  of  the  territory  is  not  thereby 
made  to  exceed  one  per  centum  upon  the  assessed  value  of  the  taxable  prop- 
erty in  such  territory  as  shown  by  the  last  general  assessment  for  taxation. 
And  nothing  in  this  act  shall  be  construed  to  prohibit  the  refunding  of  any  ex- 
isting Indebtedness  of  such  territory  or  of  any  political  or  municipal  corpora- 
tion, county  or  other  subdivision  therem. 

••Sec  4.  That  no  political  or  municipal  corporation,  county  or  other  subdivi- 
sion in  any  of  the  territories  of  the  United  States  shall  ever  become  indebted 
in  any  manner  or  for  any  purpose  to  any  amount  in  the  aggregate,  including 
existing  Indebtedness,  exceeding  four  per  centum  of  the  value  of  the  taxable 
property  within  such  corporation,  county  or  subdivision,  to  be  ascertained  by 
the  last  assessment  for  territorial  and  county  taxes  previous  to  the  incurring 
of  such  indebtedness;  and  all  bonds  or  obligations  in  excess  of  such  amount 
giTen  by  such  corporation  shall  be  void:  That  nothing  in  this  act  contained 
shall  be  so  construed  as  to  affect  the  validity  of  any  act  of  any  territorial  legis- 
lature heretofore  enacted,  or  of  any  obligation  existing  or  contracted  there- 
under, nor  to  preclude  the  Issuing  of  bonds  already  contracted  for  In  pursuance 
of  express  provisions  of  law;  nor  to  prevent  any  territorial  legislature  from 
legalizing  the  acta  of  any  county,  municipal  corporation  or  subdivision  of  any 
territory  as  to  any  bonds  heretofore  issued  or  contracted  to  be  issued." 

The  case  was  tried  below  without  the  Intervention  of  a  jury,  and  the  trial 
court  rendered  a  judgment  in  favor  of  H.  L.  Jewell,  the  plaintiff  below.  To 
reverse  said  Judgment  the  county  of  Lawren'^e  brought  a  writ  of  error. 

William  L.  McLaughlin  (Robert  C.  Hayes,  on  the  brief),  for  plaintiff 
in  error. 

Horace  S,  Oakley  (Charles  B.  Wood,  on  the  brief),  for  defendant  in 
error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

TTie  8i)ecial  finding  which  was  made  by  the  trial  court  shows  that 
when  the  bonds  of  liwrence  county  were  issued  from  which  the  cou- 
pons in  suit  were  detached  the  indebtedness  of  the  county  then  ex- 
ceeded 4  per  centum  of  the  value  of  all  the  taxable  property  within 
the  county  as  ascertained  by  the  last  assessment,  so  that  the  decision 
in  the  ease  at  bar  hing^  upon  the  construction  which  should  be  given 
to  the  act  of  congress  of  July  30,  1886  (24  Stat.  170,  c.  818),  whereby 
the  above-described  limitation  upon  corporate  and  municipal  indebt- 
edness was  imposed.  Counsel  for  the  county  contend  that,  when  con- 
gress declared,  in  the  concluding  clause  of  section  3  of  the  act  of  July 
30,  1886,  that  "nothing  in  this  act  shall  be  construed  to  prohibit  the 
refunding  of  any  existing  indebtedness  of  such  territory  or  of  any 
political  or  municipal  corporation,  county,  or  other  subdivision 
therein/'  nothing  more  was  intended  by  the  lawmaker  than  that  new 
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bonds  might  be  exchanged,  dollar  far  dollar,  for  old  bonds  withont 
reference  to  the  rate  of  interest  reserved  on  either  class  of  bonds; 
and  that,  even  if  this  view  of  the  meaning  of  the  word  "refund"  is  too 
limited,  congress  at  least  did  not  intend  that  refunding  bonds  should 
be  sold  below  par, — as,  for  example,  at  90  cents  on  the  dollar, — and 
the  proceeds  used  to  take  up  outstanding  bonds  at  par.  On  the  other 
hand,  counsel  for  the  bondholders  contend  broadly  that  congress  in- 
tended by  the  language  above  quoted  to  leave  the  territories  and  each 
of  the  political  subdivisions  thereof  at  full  liberty  to  refund  any  of 
their  indebtedness  which  existed  on  July  30,  1886,  as  they  thought 
best;  and  to  leave  the  territorial  legislatures  at  liberty  to  legislate  as 
they  deemed  proper  relative  to  the  refunding  of  any  existing  debts, 
provided  the  power  to  refund  was  exercised  in  good  faith.  We  are 
of  opinion  that  the  latter  view  of  the  act  is  supported  by  the  bet- 
ter reasons,  and  that  it  should  prevail.  It  is .  noticeable  that  tlje 
power  to  refund  existing  debts  was  conferred  upon  the  various  po- 
litical subdivisions  of  the  territories  in  the  most  general  terms,  and 
that  the  clause  conferring  that  power  serves  to  qualify  every  other 
provision  contained  in  the  act.  Besides,  the  provisions  found  in  sec- 
tion 4  of  the  act — ^particularly  the  clause  which  authorizes  the  re- 
spective territorial  legislatures  to  legalize  previous  acts  under  and 
by  virtue  of  which  bonds  had  been  issued  or  contracted  to  be  issued — 
indicate  very  clearly  that  congress  not  only  intended  to  protect  all 
existing  obligations,  but  to  confer  on  the  various  territorial  legis- 
latures plenary  power  to  legislate  as  they  deemed  expedient  with 
reference  to  the  settlement  of  such  obligations.  As  the  learned  judge 
of  the  trial  court  well  remarked,  a  careful  study  of  the  act  in  all  of 
its  provisions  leadg  one  to  conclude  "that  it  was  the  intent  of  con- 
gress to  leave  the  past  fiscal  acts  of  municipal  corporations  in  the 
territories,  and  the  power  of  the  territorial  legislature  to  deal  with 
the  same,  wholly  unaffected  by  the  act.  The  limitation  upon  the  in- 
debtedness of  such  corporations  fixed  by  the  act  is  directed  wholly 
to  their  new  business  affairs  transacted  after  its  passage.  Past 
follies  could  not  be  cured.  The  purpose  of  congress  was  to  prevent 
their  repetition.  What  had  been  done  was  not  to  be  invalidated, 
nor  was  the  power  of  municipal  corporations  or  of  the  legislature 
to  deal  with  and  meet  the  emergencies  arising  out  of  past  transac- 
tions to  be  in  any  way  impaired."  We  have  not  been  able  to  dis- 
cover any  provision  in  the  act  of  July  30,  1886,  which  would  war- 
rant the  inference  that  the  right  to  refund  existing  debts  which  is 
therein  recognized  was  intended  to  be  confined  to  an  actual  exchange 
of  new  for  old  securities.  It  was,  doubtless,  well  known  to  congress 
that  it  often  happens  that  an  old  indebtedness  on  the  part  of  a  mu- 
nicipality can  only  be  retired  by  the  sale  of  new  securities,  and 
that  this  is  one  of  the  most  common  methods  by  which  an  old  in- 
debtedness is  refunded  when  the  new  securities  are  designed  to  bear 
a  lower  rate  of  interest.  It  must  be  presumed,  therefore,  that  when 
congress  declared,  as  in  the  act  of  July  30,  1886,  that  it  should  not 
be  construed  "to  prohibit  the  refunding  of  any  existing  indebted- 
ness" that  had  been  contracted  by  the  various  political  subdivisions 
of  the  territories,  it  intended  to  leave  them  at  full  liberty  to  re- 
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fund  their  debts  in  any  of  the  customary  ways  in  which  such  an 
operation  might  be  accomplished,  and  to  place  no  restrictions  upon 
acts  done  in  that  behalf,  save  the  restriction  thut  the  operation 
should  be  undertaken  and  pursued  in  good  faith,  for  the  sole  pur- 
pose of  retiring  an  existing  debt.  Any  other  view  of  the  act  under 
consideration  would  render  the  power  to  refund,  which  congress 
clearly  intended  to  confer,  of  little  practical  value,  since  it  is  no 
doubt  true  that  when  the  act  was  passed  many  municipal  corpora- 
tions within  the  territories  were  indebted  for  large  sums  of  money 
that  had  been  borrowed  at  high  rates  of  interest  which  could  only 
be  discharged  by  the  sale  of  new  securities  bearing  a  less  rate  of 
interest  than  the  old  indebtedness.  Such  was  the  situation  in  Law- 
rence county  which  led  to  the  issuance  and  sale  of  the  bonds  in  con- 
troversy, and  it  is  not  unreasonable  to  suppose  that  many  other  mu- 
oi(*i|)alities  within  the  territories  found  themselves  in  a  similar  con- 
dition. 

It  is  manifest,  we  think,  from  the  findings  which  were  made  by 
the  trial  court  that  in  issuing  and  selling  the  bonds  from  which  the 
eonpons  in  suit  were  clipped  the  county  commissioners  of  Lawrence 
county  acted  in  the  utmost  good  faith.  The  bonds  were  issued  and 
sold  for  the  sole  purpose  of  retiring  the  outstanding  10  per  cent. 
bonds,  and  with  no  intent,  so  far  as  we  can  discover,  to  use  the  pro- 
ceeds of  the  sale  for  an  ulterior  purpose.  Tt  is  also  manifest  that, 
if  the  expectations  of  the  county  olBcials  had  been  fully  realized,  and 
if  the  entire  proceeds  of  the  funding  bonds  could  have  been  invested 
in  the  purchase  of  the  old  bonds,  the  transaction  would  have  re- 
sulted in  a  large  reduction  of  the  obligations  of  the  county.  It  so 
happened,  however,  that  the  entire  issue  of  10  per  cent,  bonds 
coald  not  be  obtained,  whereupon  so  much  of  the  sum  realized  from 
the  sale  of  the  funding  bonds  as  had  not  been  so  expended  after 
the  lapse  of  about  one  year  was  used  in  repurchasing  a  portion  of 
the  funding  bonds.  In  taking  this  latter  step  the  county  commis- 
sioners evidently  acted  in  a  manner  which  they  deemed  most  ad- 
vantageous to  the  county.  We  conclude,  therefore,  in  the  light  of 
what  has  already  been  said  concerning  the  proper  interpretation  of 
the  act  of  July  30,  1886,  that  the  county  commissioners  had  the 
power  to  sell  the  funding  bonds  in  controversy  to  the  Municipal  In- 
vestment Company,  and  that  the  bonds  were  valid  obligations  in  the 
hands  of  the  latter  company  and  in  the  hands  of  its  assignees,  not-, 
withstanding  the  temporary  increase  in  the  amount  of  the  county 
debt  while  the  funding  operation  was  in  progress,  and  notwithstand- 
ing the  fact  that  the  funding  bonds  were  sold  at  a  discount  of  10 
per  cent.,  pursuant  to  legislative  authority.  The  act  of  congress 
not  only  did  not  interdict  such  a  transaction,  it  having  been  under- 
taken in  good  faith  to  refund  an  existing  indebtedness,  but  in  ex- 
press terms  left  the  county  at  liberty  to  refund  the  old  debt  in  any 
way  that  that  end  could  be  accomplished  with  the  sanction  and  ap- 
proval of  the  territorial  legislature. 

It  is  further  contended  by  the  defendant  county  that  the  act  of 
the  territorial  legislature  of  1889  (Sess.  Laws  1889,  Dak.  T.  c.  56), 
which  authoiized  the  county  to  sell  its  funding  bonds  at  90  cents  on 
41  C.C.A.— 8 
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the  dollar  for  the  purpose  of  providing  a  fund  wherewith  to  retire 
its  outstanding  10  per  cent,  bonds,  was  a  special  law  regulating 
county  affairs,  arid  that,  being  a  law  of  that  nature,  it  was  void, 
under  section  1  of  the  act  of  July  30,  1886  (24  Stat.  170,  c.  818), 
which  prohibited  such  special  legislation.  This  contention,  how- 
ever, overlooks  the  fact  already  mentioned  that  the  concluding  clause 
of  section  3  of  the  act  of  July  30,  1886,  qualifies  every  other  provi- 
sion of  that  act  by  declaring,  in  substance,  that  nothing  in  the  act 
should  be  construed  to  prohibit  the  refunding  of  any  indebtedness 
of  any  territory,  or  of  any  political  or  municipal  corporation,  county, 
or  other  subdivision  therein.  We  think  that  this  provision  of  the 
act  in  question  left  the  territorial  legislature  at  full  liberty  to  pass 
such  a  special  law  as  it  deemed  essential  to  enable  any  political  sub- 
division of  the  territory  to  refund  its  indebtedness.  The  territorial 
legislature  possessed  that  authority  prior  to  the  act  of  July  30,  1886, 
and  it  does  not  seem  to  have  been  the  purpose  of  congress  to  with- 
draw the  authority,  or  to  place  restrictions  upon  the  exercise  of 
any  legislative  power  which  it  might  be  found  expedient  to  exercise 
for  the  purpose  of  enabling  any  county  or  municipality  of  the  ter- 
ritory to  adjust,  compound,  and  liquidate  its  antecedent  liabilities. 
The  power  to  legislate  to  that  end  remained  as  it  was  before  the 
act  of  July  30,  1886,  was  passed.  Upon  the  findings  made  by  the 
trial  court  our  conclusion  is  that  the  judgment  below  was  for  the 
right  party,  and  it  is  accordingly  affirmed. 


(100  Fed.  932.) 

UNITED  STATES  v.  MASSACHUSETTS  GENERAL  HOSPITAL. 

(Circuit  Court  of  Appeals,  First  Circuit.    April  10,  1900.) 

No.  313. 

1.  Customs  Duties— Classification — Scientific  Instruments. 

Paragraph  585  of  the  tarlflf  act  of  1894.  which  permits  the  free  Importa- 
tion of  "philosophical  and  scientific  apparatus,  utensils,  instruments,  and 
preparations"  for  certain  uses,  among  others  for  the  use  of  institutions  in- 
corporated or  established  for  educational  or  scientitte  purposes,  is  entitled 
to  a  liberal  construction,  the  exemption  having  in  view  the  highest  inter- 
ests of  the  public,  and  being  one  which  has  been  made,  in  some  terms. 
In  every  customs  act.  The  addition  in  the  later  statutes  of  the  word 
"scientific"  to  the  word  "philosophical,"  which  was  used  alone  in  the 
earlier  enactments,  must  also  be  held,  under  general  rules  of  construction, 
to  have  broadened  the  exemption.  Surgical  instruments,  designed  and 
adapted  for  use  in  practical  surgery,  are  scientific  instruments,  and  w^ith- 
in  the  exemption,  when  specially  imported  in  good  faith  by  a  general 
hospital,  maintained,  among  others,  for  educational  purposes,  for  ^se  in 
its  clinics  and  training  school  for  nurses. 

2,  Same. 

It  is  immaterial  that  the  act  of  incorporation  of  such  hospital  did  not 
specifically  recognize  or  provide  for  its  educational  features,  but  that  the 
same  were  of  subsequent  growth. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis> 
trict  of  Massachusetts. 
For  opinion  of  circuit  court,  see  95  Fed.  973. 


Digitized  by 


Google 


UNITED   STATES    V.   MASSACHUSETTS   GENERAL   HOSPITAL.  115 

Boyd  B.  Jones,  U.  S.  Atty.  (Albert  H.  Washburn,  Asst.  U.  S. 
Atty.,  on  the  brief),  for  appellants. 

Thomas  Hunt  (Gaston,  Snow  &  Saltonstall,  on  the  brief),  for  ap- 
pellee. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ^VLDKICH,  Dis- 
trict Judges. 

PUTNAM,  Circuit  Judge.  This  appeal  relates  to  the  construction 
of  so  much  of  paragraph  585  of  chapter  349  of  the  statutes  of  1894 
(2iS  Stat.  543)  as  permits  the  free  importation  of  "philosophical  and 
scientific  apparatus,  utensils,  instruments,  and  preparations''  for 
certain  uses  therein  pointed  out,  including  for  the  use  of  institu- 
tions ^incorporated  or  established"  for  educational  or  scientific  pur- 
poses. This  importation  consisted  of  instruments  especially  designed 
and  adapted  for  use  in  surgery,  and  such  as  are  ordinarily  used  by 
surgeons  in  the  practice  of  their  profession ;  but  it  was  made  exclu- 
sively for  use  at  the  hospital,  as  well  for  scientific  investigation  as 
for  surgical  operations.  Of  course,  the  instruments  were  usable, 
and  intended  to  be  used,  for  surgical  instruction  to  medical  stu- 
dents. There  is  no  suggestion  that  they  are  usable  for  any  other 
purpose  than  those  which  we  have  stated.  The  main  question  is 
whether  such  instruments,  conforming  in  other  respects  to  the  con- 
ditions of  paragraph  585,  may  be  classed  under  the  word  "scientific," 
found  therein.  Paragraph  585  was  in  issue  in  U.  S.  v.  Presbyterian 
Hospital,  18  C.  C.  A.  338,  71  Fed.  860,  38  U.  S.  App.  201,  before  the 
circuit  court  of  appeals  for  the  Second  circuit. 

Exemptions  of  the  character  shown  in  this  paragraph  have  always 
been  within  the  policy  of  our  customs  laws.  The  act  of  August  10, 
1790,  c.  39,  §  1  (1  Stat.  180),  exempted  "philosophical  apparatus,  spe- 
cially imported  for  any  seminary  of  learning,''  and  that  exemption 
was  renewed  in  practically  the  same  terms  until  181C.  From  that 
time  until  the  act  of  March  3,  1857  (11  Stat.  192),  the  exemption  was 
continued,  with  a  gradual  enlarging  phraseology,  always  retaining 
the  word  "philosophical,"  but  never  inserting  the  word  "scientific." 
Since  1857  exemptions  for  the  same  substantial  purposes  have  been 
renewed  in  every  statute,  except  for  a  time  a  moderate  duty  of  15 
per  cent,  ad  valorem  was  imposed.  The  exemption  first  came  into 
practically  the  form  in  which  we  now  find  it — that  is  to  say,  "philo- 
Bophical  and  scientific  apparatus,  instruments,  and  preparations'' — 
in  the  act  of  1870,  c.  255,  §  22  (16  Stat.  268).  The  act  of  1894  differs 
from  that  only  in  adding  the  word  "utensils." 

Paralleling  this  legislation,  there  have  been  other  lines;  though,, 
for  this  case,  it  is  not  necessary  to  go  back  of  the  Revised  Statutes^ 
There  a  duty  of  40  per  cent,  ad  valorem  was  imposed  on  "philo- 
Hophical  apparatus  and  instruments."  Hev.  St.  (2d  Ed.)  §  2505,. 
p.  487.  This  is  not  found  in  the  act  of  1894;  but  it  appears  in  the 
act  of  1883,  c.  121  (22  Stat.  513).  It  was  this  provision  of  the  act 
of  1883  which  was  under  consideration  in  Robertson  v.  Oelschlaeger, 
IV  V.  S.  436, 11  Sup.  Ct.  148,  34  L.  Ed.  744.  Another  line  of  parallel 
legislation  is  that  relating  to  "professional  books,  implements,  in- 
struments, and  tools  of  trade,  occupation,  or  employment,"  found 
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in  paragraph  596  of  the  act  of  1894,  now  under  consideration.  No 
provision  of  this  broad  character  was  in  the  act  of  1883,  .that  being 
limited  to  professional  books.    22  Stat.  518. 

As  customs  legislation  has  a  peculiarly  practical  purpose,  and 
a^^eals  directly  to  the  commercial  community,  the  rules  of  con- 
struction which  apply  to  its  schedules  of  rates  have  never  been  of 
a  refined  character,  and  have  come  down,  mainly,  to  the  following 
propositions: 

First.  The  language  of  commerce,  when  used  in  such  statutes, 
must  presumably  be  construed  according  to  the  commercial  under- 
standing of  the  terms  employed.  When  a  term  is  confined  in  its 
meaning  to  a  particular  trade,  the  presumption  is  that  the  term  is 
used  in  its  tmde  signification.  Hedden  v.  Richard,  149  U.  S.  340, 
13  Sup.  Ct.  891,  37  L.  Ed.  763;  Dejonge  v.  Magone,  159  U.  S.  562, 
569,  16  Sup.  Ct.  119,  40  L.  Ed.  260;  Chew  Hing  Lung  v.  Wise,  176 

U.  S.  156,  161,  20  Sup.  Ct.  320,  Adv.  S.  U.  S.  320,  44  L.  Ed. .    It 

follows,  of  course,  with  reference  to  provisions  relating  to  philo- 
sophical and  scientific  matters,  that  the  term  used  ought  ordinarily 
to  have  such  construction  as  to  commend  itself  to  men  particularly 
trained  in  those  directions.  The  word  '^scientific,"  however,  covers 
so  many  fields,  and  has  so  many  different  phases,  that  it  is  imprac- 
ticable to  apply  this  rule  with  satisfaction  to  the  case  at  bar. 

Second.  Wherever,  in  the  customs  laws,  generic  terms  are  found, 
and  also  specific  terms,  the  latter,  within  their  range,  control  the 
former.  Fink  v.  U.  S.,  170  U.  S.  584,  587,  18  Sup.  Ct.  770,  42  L.  Ed. 
1153;  Chew  Hing  Lung  v.  Wise,  supra.  Applying  this  rule  to  the 
case  at  bar,  it  must  be  apparent  that  the  mere  expression  "philo- 
sophical and  scientific,"  in  one  paragraph  of  the  act,  is  generic,  and 
the  mere  word  "professional,"  in  another,  is  specific.  But  the  diffi- 
culty here  is  that  each  paragraph  is  limited  to  a  particular  class  of 
importers,  so  that,  after  all,  neither  is  wholly  generic,  and  we  are 
left  with  the  necessity  of  determining  whether  congress  intended 
the  case  as  within  Magone  v.  Heller,  150  U.  S.  70,  14  Sup.  Ct.  18,  37 
L.  Ed.  1001,  or  within  Chew  Hing  Lung  v.  Wise,  supra.  Therefore 
this  rule  only  leads  us  back  to  the  fundamental  question  involved, 
without  solving  it. 

Third.  The  third  and  the  safest  rule  for  the  interpretation  of  cus- 
toms statutes  doubtful  in  their  application  is  that  reiterated  last 
in  Chew  Hing  Lung  v.  Wise,  176  U.  8.,  at  pages  166,  167,  20  Sup. 

Ct.,  at  page  324,  Adv.  S.  U.  S.,  at  page  324,  44  L.  Ed.,  at  page , 

as  follows: 

*'If  there  Had  been  an  intention  to  include  it  [meaning  the  article  under  con- 
sideration] in  the  dutiable  list,  especially  after  these  repeated  decisions  of  the 
treasury  that  it  was  entitled  to  free  admission  as  tapioca,  we  cannot  but 
believe  that  congress  would  have  expressed  that  intention  with  reasonable 
clearness." 

This  supplements  the  well-known  fact  that,  when  the  practice  of 
the  department,  whose  duty  it  is  to  enforce  the  law  relating  to  the 
conduct  of  the  public  business,  has  been  uniform  with  reference  to 
the  consideration  of  a  statute  found  to  be  doubtful  or  obscure,  great 
weight  should  be  given  to  that  construction.    U.  S.  v.  Healey,  160 
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U.  S.  136,  141,  16  Sup.  Ct.  247,  40  L.  Ed.  369.  The  principle  ap- 
jJies  with  special  force  to  the  re-enacting  of  a  particular  expression 
of  a  statute  after  a  decision  by  the  supreme  court.  This  rule,  how- 
ever, fails  UB  here.  The  only  case  which  touches  this  topic,  and 
which  antedates  the  act  of  1894,  is  Robertson  v.  Oelschlaeger,  supra. 
This,  as  we  have  said,  turned  on  the  construction  of  a  paragraph  of 
the  act  of  1883,  where  the  word  "philosophical"  appeared  without 
the  word  "scientific,"  so  that  the  court  cannot  be  said  to  have  con- 
strued the  precise  phraseology  at  bar. 

All  the  departmental  decisions  prior  to  the  act  of  1894  relate  to 
the  paragraph  in  issue  in  Robertson  v.  Oelschlaeger,  or  were  a  part 
of  the  controversy  now  before  us,  except  the  first, — that  of  August 
1,  1879,  Synopsis  of  Decisions  (4128), — ^where  the  importation  was 
entered  as  ^^philosophical  instruments.'^  The  turning  point  of  that 
decision  was  that  tiie  importation  was  not  expressly  made  for  the 
raes  covered  by  the  paragraph  in  issue.  The  others  are  as  follows: 
January  13,  1885,  Synopsis  of  Decisions  (6719);  March  21,  1885, 
Synopsis  of  Decisions  (6811);  September  5,  1889,  Synopsis  of  Deci- 
sions (9610);  October  3,  1890,  Synopsis  of  Decisions  (10,334);  Janu- 
ary 16,  1891,  Synopsis  of  Decisions  (10,603);  December  30,  1893, 
Synopsis  of  Decisions  (14,637). 

So  far,  therefore,  as  questions  of  classification  are  concerned,  this 
rule  leaves  the  case  in  the  same  unsatisfactory  condition  as  the  other 
special  rules  to  which  we  have  referred,  and  the  result  of  the  whole 
is  well  expressed  in  U.  S.  v.  Presbyterian  Hospital,  at  page  339, 
18  C.  C.  A.,  page  867,  71  Fed.,  and  page  208,  38  U.  S.  App.,  as  fol- 
lows: "The  term  [that  is,  "scientific  instruments'T  is  a  very  vague 
one,  and  there  is  nothing  in  the  context  or  in  the  previous  legisla- 
tion of  congress  which  assists  in  ascertaining  its  precise  signifl- 
••ance."  We  think,  however,  that  the  decisions  to  which  we  have  re- 
ferred afford  sufficient  acquiescence  on  one  proposition  now  made 
by  the  United  States  to  enable  us  to  dispose  of  it  favorably  to  the 
importer.  The  United  States  claini  that,  even  if  the  Massachusetts 
General  Hospital  has  any  educational  phase,  this  is  not  sufficient 
onless  there  is  some  law  of  the  corporation's  existence  specifically 
recognizing  it.  This  is  too  technical,  because  a  statutory  enact- 
ment of  the  character  of  the  paragraph  in  issue  here  has  a  generous 
purpose  which  cannot  recognize  such  refined  distinctions. 

The  educational  phases  of  the  Presbyterian  Hospital  seem  to  have 
had  their  origin  in  all  respects  in  the  same  way  as  those  of  the  Massa- 
chusetts General  Hospital.  In  each  case  they  were  a  growth  arising 
from  scientific  development,  and  from  the  modern  necessities  of 
securing  trained  nurses,  and  of  giving  medical  students  clinical  in- 
struction. In  neither  instance,  so  far  as  we  can  discover,  was  there 
any  express  provision  as  called  for  by  the  United  States  in  the  case 
at  bar.  The  Presbyterian  Hospital  first  appears  in  the  treasury 
decisions  in  September  5,  1889,  Synopsis  of  Decisions  (9610),  already 
referred  to.  There  the  character  of  the  institution  was  shown  by 
a  statement  of  a  tnistee  as  follows: 

*^t  is  maintained  for  the  two  distinct  purposes  of  education  and  the  care 
of  the  sick  poor,  and,  while  it  has  no  school  in  the  strict  sense  of  that  term, 
its  amphitheater  is  a  constant  resort  of  students,"  etc. 
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In  view  of  this  statement,  the  treasury  department  held  that  the 
institution  was  entitled  to  the  benefit  of  the  predecessor  of  the  para- 
graph here  in  issue.  The  next  time  the  character  of  its  organiza- 
tion came  before  the  executive  officers  was  in  connection  with  the 
ruling  of  December  30,  1897,  Synopsis  of  Decisions  (13,637,  G.  A. 
2395),  to  which  we  have  already  referred,  and  out  of  which  the  ca»p 
in  the  circuit  court  of  appeals  for  the  Second  circuit  arose.  As 
the  general  appraisers  there  ruled  against  the  classification  of  the 
importation  called  for  by  the  hospital,  nothing  will  be  found  in  its 
decision  inconsistent  with  9610.  In  U.  S.  v.  Presbyterian  Hospital, 
supra,  the  court  refers,  at  page  338,  18  C.  C.  A.,  page  866,  71  Fed., 
and  page  207,  38  U.  S.  App.,  in  a  general  way  to  the  nature  of  the 
institution;  but  at  page  339,  18  C.  C.  A.,  page  867,  71  Fed.,  and 
page  208,  38  U.  S.  App.,  it  speaks  of  the  matter  of  classification  as 
'*the  question"  which  it  had  to  decide.  Everything  indicates  that 
ruling  9610  conforms  to  the  settled  practice  of  the  department,  and 
the  result  is  fortified  by  the  fact  of  the  re-enactment,  both  in  1890 
and  1894,  of  the  paragraph  in  exactly  the  same  terms  after  the  rul- 
ing of  September  5,  1889.  This  practice  so  conforms  to  the  meri- 
torious purpose  of  the  exemption  in  issue  that  we  readily  accept  it 
as  conclusive.  Under  the  present  customs  laws,  this  question  is  no 
longer  important.     Act  July  24,  1897  (30  Stat.  200,  par.  638). 

We  have  thus  sifted  the  safest  rules  of  construction  applicable  to 
questions  of  this  character,  with  a  result  so  unsatisfactory  as  to 
confirm  the  expression  of  the  circuit  court  of  appeals  for  the  Sec- 
ond circuit,  already  cited,  with  reference  to  the  vague  character  of 
the  expression  "scientific  instruments."  Occasionally  courts  are 
forced  to  resort  to  the  question  of  "chief  use,"  but,  so  far  as  this 
is  attempted  to  be  availed  of  directly  in  classifying  imported  articles, 
it  is  "a  vague  and  uncertain  term."  Ma  gone  v.  Wiederer,  159  U.  S. 
555,  562,  16  Sup.  Ct.  122,  40  L.  Ed.  258.  The  "chief  use,"  however, 
sometimes  assists  in  determining  the /classification,  because  it  some- 
times makes  clear  the  true  nature  of  the  importation.  It  is  on  this 
account  that  we  have  referred  to  the  fact  that  the  invoiced  articles 
were  ordinarily  and  solely  used  in  surgery.  This  determines  the  in- 
trinsic nature  of  the  importation,  but  it  is  only  one  step  towards 
ascertaining  whether  it  comes  within  the  exemption. 

The  word  "scientific"  came  into  this  paragraph,  as  we  have  shown, 
many  years  after  its  origin,  and  under  such  circumstances  that, 
so  far  from  being  controlled  by  the  word  "philosophical,"  we  are 
clear  that  it  controls  it,  and  adds  to  it.  In  a  very  carefully  prepared 
letter  from  the  treasury  department  of  March  21,  1885,  Synopsis  of 
Decisions  (6811),  the  following  statement  was  made: 

**A  committee  appointed  at  the  request  of  this  department  by  the  National 
Academy  of  Sciences  reported,  under  date  of  December  2,  18^,  that,  in  their 
opinion,  it  was  impossible  to  draw  any  distinction  between  the  terms  *philo- 
sophicar  and  ^scientific'  as  used,  ♦  ♦  ♦  and  that  the  addition  of  the  word 
*8Cientific*  to  the  word  ^philosophical'  ♦  ♦  ♦  does  not  appear  to  compre- 
hend any  objects  other  than  those  which  may  be  included  under  the  term 
'philosophical.* " 

This  was  readopted  by  the  department  in  Synopsis  of  Decisions 
(10,334),  to  which  we  have  already  refeiTed;    but  in  this  case  the 
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scientiBt  must  yield  to  the  law,  because,  congress  having  interpolated 

j^ ,  ,  the  word  "scientific,"  the  courts  are  bound  to  give  some  effect  to  it, 

^y,,v.  \  JWid  interpret  it  as  adding  something  to  what  went  before.    Assist- 

xv>^v.\  ance  i^ill  be  found  in  that  direction  in  the  article  on  philosophy  in 

\?.C  ;  the  Encyclopedia  Britannica.    The  article  says:    "Philosophy  claims 

^^Vvit-i  \  to  be  the  science  of  the  whole."    "The  task  of  coordination  in  the 

ujt  3m  :  broadest  sense  is  undertaken  by  philosophy."    "Philosophy  corrects 

rm  I  in  this  way  the  abstractions  which  are  inevitably  made  by  the  scien- 

f,^si:l  Mc  specialists."     Nothing  can  be  more  marked  than  this: 

/?£*'.'  "Evidently,   therefore,   the  relation  existing  between  philosophy  and   the 

.  - ;  /  sciences  wiU  be  to  some  extent  one  of  reciprocal  influence.    The  sciences  may 

^  'V  be  «^d  to  famish  philosophy  with  its  matter,  but  philosophical  criticism  reacts 

'i^    .  upon  the  matter  thus  famished,  and  transforms  It." 

^^   ■  While,  therefore,  from  a  certain  point  of  view,  the  result  which 

the  department  obtained  from  the  National  Academy  of  Sciences 
may  be  true,  yet,  clearly,  it  is  not  so  far  true  as  to  necessitate  in 
every  aspect  the  refusal  to  apply  the  rule  of  law  which  requires  that 
1  the  additional  word  "scientific"  should  be  regarded  as  presumably 

enlarging  the  scope  of  the  statute.    But  even  this  does  not  solve 
the  ^faculty,  because  the  question  remains,  how  far  is  the  scope 
I  enlarged?    The    antithesis    between  philosophy  and  science  thus 

I  stated  in  the  Encyclopedia  Britannica  was  undoubtedly  familiar  to 

/  the  committee  who  undertook  to  assist  the  department,  and  also  to 

-  /  the  department;  and  each  probably  assumed  tiiat  the  Encyclopedia, 

V I  and  all  similar  discussions  of  this  question  from  the  higher  point  of 

i  view,  regard  both  philosophy  and  science  as  apart  from  the  practical 

professions  like  that  of  surgery.    The  circuit  court  of  appeals  for 
the  Second  circuit,  which,  under  the  practice  in  this  circuit,  we  are 
bound  to  follow  unless  there  is  some  strenuous  reason  to  the  con- 
trary, at  page  339,  18  C.  C.  A.,  page  806,  71  Fed.,  and  page  210,  38 
U.  8.  App.,  said  that  congress,  by  adding  the  word  "scientific,"  "in- 
tended to  enlarge  the  category  of  favored  articles."    This  also  is 
indefinite;  so  that,  after  searching  out  all  the  special  rules  of  con- 
struction, we  are  compelled  to  resort  to  the  more  general  rules. 
We  must  look  at  the  general  purpose  of  the  statute,  and  to  the  rule 
frequently  stated,  but  not  often  applied,  that  in  cases  of  doubt  the 
doubt  must  be  resolved  in  favor  of  the  importer.    In  U.  S.  v.  Weth- 
«pell,  13  CCA.  2()4,  65  Fed.  987,  we  examined  this  last  rule  of  con- 
struction, and  found  it  to  have  a  narrow  application,  only  under  cir- 
cmustances  where  the  ordinary  rules  fail.    The  case  at  bar  is  within 
that  limitation.    Among  the  uses  of  the  word  "science,"  it  cannot 
be  denied  that  practical  surgery  is  ordinarily  thus  spoken  of.    In 
the    Century    Dictionary  ^'medicine"   is  described  as  "a  lucrative 
science,"  "a  professional  science."    With  "medicine"  are  included 
s '  ^'theology"  and  *1aw."    Webster's  Dictionary  describes  surgery  as 

^a  branch  of  medical  science."  So  it  puts  no  strain  on  the  use  of 
the  word  "scientific"  in  the  statute  under  consideration,  as  there 
are  no  special  circumstances  to  the  contrary,  to  hold  that  it  covers 
surgery.  Balancing  the  reasons  for  and  against  this  construction, 
it  woidd  be  frivolous  to  maintain  that  the  entire  mass  of  strictly 
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surgical  articles  used  for  the  classes  of  institutions  described  in  the 
paragraph  in  issue,  wherever  they  exist  throughout  the  country,  ie- 
of  so  large  a  volume  that  the  free  importation  of  the  whole  could 
be  so  far  prejudicial  to  any  interests  that  one  could  argue  therefrom 
that  congress  intended  to  tax  any  of  it.  Indeed,  in  construing  legis- 
lation of  this  character,  which  has  in  view  the  highest  interests  of 
the  public,  and  has  existed  from  the  origin  of  our  government,  the 
fair  rules  of  interpretation  mean  liberality,  and  a  broad  application 
of  words  and  expressions,  adapted  to  work  out  the  beneficial  pur- 
pose intended. 

In  reaching  our  conclusion  we  think  we  are  sustained  by  both 
Robertson  v.  Oelschlaeger,  137  U.  S.  436,  11  Sup.  Ct.  148,  34  L.  Ed. 
744,  and  U.  S.  v.  Presbyterian  Hospital,  IS  C.  C.  A.  338,  71  Fed. 
866,  38  U.  S.  App.  201,  although  both  cases  seem  to  have  been,  to 
some  extent,  accepted  as  having  the  contrary  effect.  U.  S.  v.  Pres- 
byterian Hospital  is  not  so  specific,  and  the  report  of  the  case  is 
not  so  clear,  that  we  are  bound  by  it  with  reference  to  the  particu- 
lar items  of  the  importation  before  us.  Nevertheless,  as  we  will 
see,  it  goes  a  long  way  towards  supporting  the  conclusion  which  we 
have  reached.  Robertson  v.  Oelschlaeger,  at  pages  438,  439,  137 
U.  S.,  page  148,  11  Sup.  Ct.,  and  pages  744,  745,  34  L.  Ed.,  divides 
the  entire  mass  of  imported  apparatus  and  instruments  into  two 
classes,  and  it  enforces  this  by  repeating  it  several  times  in  different 
forms.  These  classes  are,  perhaps,  as  well  described  in  the  conclud- 
ing sentence  at  the  foot  of  page  438  and  at  the  top  of  page  439,  137 
U.  S.,  page  148,  11  Sup.  Ct.,  and  pages  744,  745,  34  L.  Ed.,  as  any- 
where,— one,  ^'philosophical  apparatus  and  instruments'';  the  other, 
'implements  for  mechanical  or  professional  use  in  the  arts."  There- 
fore, when  congress  introduced  the  word  "scientific"  it  necessarily 
drew  from  one  of  these  classes.  From  which  did  it  draw?  Cer- 
tainly not  from  the  philosophical,  and  it  must  have  drawn  from  the 
implements  which  the  opinion  describes  as  "for  mechanical  or  profes- 
sional use  in  the  arts."  Therefore  what  comes  from  this  aids  the 
appellee,  rather  than  the  appellants;  and  we  will  find  the  case  fur- 
ther useful  when  we  compare  its  actual  results  with  those  of  U.  S. 
V.  Presbyterian  Hospital. 

The  first  diflficulty  in  apprehending  the  latter  case  comes  from 
the  fact  that  it  is  reported  with  a  simple  order  of  reversal.  An 
inspection  of  the  original  record  shows  that  the  judgment  of  the 
court  was  to  the  effect  that  the  decision  of  the  circuit  court  was 
reversed  only  in  part,  and  that  the  case  was  remanded  to  that  court 
for  further  proceedings  in  accordance  with  the  opinion  passed  down 
in  the  circuit  court  of  appeals.  Another  difficulty  is  that  a  portion 
of  the  opinion,  at  page  339,  18  C.  C.  A.,  page  867,  71  Fed.,  and  page 
209,  38  U.  S.  App.,  seems  to  lead  up  to  a  different  conclusion  from 
that  which  the  court  apparently  reached.  A  careful  scrutiny  of 
what  is  there  found  leads,  however,  to  the  result  that  the  court  was 
only  putting  in  their  best  form  the  propositions  which  the  United 
States  submitted.  The  conclusion  is  that  found  in  the  sentence  at 
page  340,  18  C.  C.  A.,  page  868,  71  Fed.,  and  page  210,  38  U.  S.  App., 
as  follows: 
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**rhe  eridence  in  the  record  indicates  that,  with  the  exception  of  the  tubes, 
tbe^mask,  and  the  glass  spools,  the  articles  are  scientific  instruments,  within 
the  meaning  of  the  statute,  as  we  have  interpreted  it." 

Out  of  lists  of  items,  covering  nearly  four  pages  of  the  case  as  re- 
ported, those  rejected  by  the  court  as  subject  to  duty  included  only 
three  of  the  most  unimportant  character;  while  the  great  mass, 
consisting  almost  entirely  of  instruments  and  utensils  adapted  for, 
and  used  specially,  and  perhaps  solely,  in  practical  surgery,  was  held 
exempt.  The  effect  of  the  addition  of  the  word  "scientific"  in  the 
paragraph  here  under  consideration  to  the  word  "philosophical"  in 
the  paragraph  under  consideration  in  Robertson  v.  Oelschlaeger  is 
at  once  apparent  on  a  comparison  of  some  of  the  items  making  up 
the  importations  in  the  two  cases.  In  Robertson  v.  Oelschlaeger, 
the  items  are  given  on  pages  439,  440,  137  U.  S.,  pages  148,  149,  11 
Rup.  Ct.,  and  page  745,  34  L.  Ed.,  and  the  disposition  of  them  is 
found  on  page  440,  137  U.  S.,  page  149,  11  Sup.  Ct.,  and  page  745, 
34  L.  Ed.,  with  some  further  explanation  in  the  following  pages. 
The  affirmation  in  that  case  of  the  ruling  of  the  court  below,  direct- 
ing a  verdict  for  the  collector  with  reference  to  the  opthalmascope, 
the  oculist's  outfit,  and  the  clinical  thermometers,  is  sufficient  to 
illustrate  our  proposition,  because  in  U.  ^.  v.  Presbyterian  Hospital 
36  dozen  of  clinical  thermometers  and  "Zeiss'  optical  apparatus  in 
separate  l)ox"  were  held  by  the  circuit  court,  as  well  as  by  the  cir- 
cuit court  of  appeals,  to  belong  in  the  free  list.  Looking  at  the  items 
on  page  338, 18  C.  C.  A.,  page  867,  71  Fed.,  and  pages  204,  205,  38  U. 
H.  App.  (U.  S.  v.  Presbyterian  Hospital),  such  ordinary  surgical  im- 
plements and  utensils  as  spatulas,  irrigators,  flasks,  test  glasses, 
glass  basins,  cylindrical  jars,  test  tubes,  and  brass  holders  for  carry- 
ing rubber  tubes,  all  of  which  we  understand  were  held  exempt,  at 
once  strike  the  eye.  So  far  as  U.  S.  v.  Presbyterian  Hospital  is  un- 
derstandable from  the  reports,  it  is  against  the  appellant.  In  that 
case  the  invoice  consisted  mainly  of  utensils,  which  are  less  sug- 
gestive of  the  word  "scientific"  than  the  instruments  of  which  the 
importation  in  the  appeal  now  before  us  was  principally  made  up. 
Perhaps  we  might  have  held  that  U.  S.  v.  Presbyterian  Hospital  is 
so  clearly  against  the  appellant  as  to  have  justified  us  in  following 
it,  without  attempting  any  investigation  of  the  statute  on  our  own 
behalf. 
The  decree  of  the  circuit  court  is  affirmed. 


(100  Fed.  963.) 

BYBAM   V.   FRIEDBERGBE. 

(Circuit  Ck>urt  of  Appeals,  Third  Circuit.    March  6,  1900.) 

No.  27. 

Patehtb — Infuinoembht— Design  for  Trimming. 

Tbe  Byram  design  patent,  No.  23,886,  for  a  design  for  trimming  for 
ladies'  underwear,  considered,  and  held  not  infringed. 

Appeal  from  the  (Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 
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Joshua  Matlack,  Jr.,  for  appellant. 
Frank  Busser,  for  appellee. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

KIRKPATRICK,  District  Judge.  The  appellants,  who  were  the 
complainants  below,  filed  their  bill  to  restrain  the  defendants  from 
infringing  their  design  patent.  No.  23,880,  dated  December  25,  1894, 
which  had  for  its  object  a  new  and  original  design  for  trimmings 
for  ladies'  underwear.  87  Fed.  559.  The  claim  of  the  patent  al- 
leged to  be  infringed  reads  as  follows:  "The  design  for  trimming 
for  ladies'  underwear,  substantially  as  shown  and  described."  Af- 
fixed to  the  patent  are  drawings  representing  views  of  the  back  and 
front,  respectively,  of  such  trimmings.    They  are  the  following: 

Fig.  1. 


FiM.a. 


It  will  be  observed  that  this  trimming  consists  of  the  heading  or 
gimp  like  portion,  and  the  part  immediately  below  it,  which  is  made 
up  of  bars  and  loops  and  open  spaces  for  the  insertion  of  ribbon, 
and  that  the  remaining  portion  consists  of  a  chain  or  bar  connect- 
ing the  lower  extremities  of  the  pillar  bars  and  ornamental  sec- 
tions of  lace  of  a  wheel-like  pattern  hanging  from  said  chain  or  bar 
by  loops  which  attach  and  connect  them  to  a  point  about  midway 
between  the  adjacent  pillar  bars.  Of  these  parts,  the  heading  and 
pillar  bars  were  well  known  to  the  prior  art,  and  the  claim  of  nov- 
elty in  the  design  is  therefore  limited  to  the  pattern  and  arrange- 
ment of  the  wheel-like  ornamental  portion.  The  characteristics  of 
this  part  of  complainant's  design  lie  in  the  peculiar  shape  and 
specific  arrangement  of  these  wheels  and  their  connection  to  a  clearly- 
defined  horizontal  bar  interposed  between  the  wheels  and  the  pillar 
bar.  These  wheels  are  round  in  shape  and  appearance,  and  have 
radial  spokes  leading  to  the  center.  They  are  connected  to  the  hori- 
zontal bar  or  chain  at  a  point  between  and  out  of  line  with  the 
pillar-bar  threads,  which  gives  them  the  effect  of  being  suspended  free 
from  the  chain  to  which  the  lower  end  of  the  pillar  bar  is  attached. 
It  appears  from  an  inspection  of  the  defendant's  design  that,  while 
those  parts  of  the  trimming  comprising  the  heading  and  pillar  bars 
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<t)nfonn,  as  do  the  complainant's,  to  old  and  well-known  designs, 
the  ornamental  section  differs  both  in  construction  and  appearance 
from  that  of  the  patent  in  suit.    The  suspended  portions  are  not 
round  in  form  or  appearance.    They  are  comjwsed  of  squares  trans- 
versed  by  three  pillar  bars,  two  of  which  are  adapted  to  hold  to- 
gether the  upper  and  lower  sides  of  the  figure,  while  the  third  bax 
passes  directly  through  the  center.    "The  open  space  within  the 
geometrical  figure  is  filled  with  light  material,  which  imparts  a  lace- 
like appearance."    The  horizontal  bar  to  which  the  complainant's 
wheels  are  attached  is  absent,  and  the  crescent-shaped  effect  to 
which  we  have  alluded  as  being  produced  thereby  is  wanting.    These 
figures  are  also  differently  located.    They  are  connected  directly  to 
the  extremities  of  the  pillar  bar,  instead  of  midway  between  them. 
Differing  in  shape  as  in  the  relative  place  and  manner  of  suspension, 
the  ornamental  portion  of  defendant's  device  is  readily  distinguish- 
able from  that  of  complainant's.    It  has  been  said  that  in  matters 
of  design  patents,  infringement  must  be  determined  by  the  simi- 
larity of  ai^arance  evident  to  the  eyes  of  an  ordinary  observer,  and 
that  an  ordinary  observer  is  an  intending  purchaser  of  the  article 
•in  question,  familiar  with  the  various  designs  of  the  article  sought 
to  be  purchased,  and  who  seeks  to  punthase  them  for  the  uses  to 
which  they  are  generally  adapted.    "Die  eye  of  the  court  is  also  that 
of  a  judge  competent  to  pass  upon  the  question  of  similarity.    We 
have  made  a  careful  personal  examination  of  the  exhibits  in  the 
cause,  and  the  differences  which  we  have  pointed  out  are  to  us  so 
readily  discernible  that  we  doubt  not  they  would  be  equally  ap- 
parent to  the  ordinary  observer.    We  cannot  believe  that  an  intend- 
ing purchaser  could  confound  the  designs,  nor  be  induced  to  accept 
the  one  as  a  "match"  for  the  other,  even  in  the  absence  of  oppor- 
tunity for  actual  comparison.    We  are  of  the  opinion  that  the  dif- 
ference in  the  designs  is  so  radical  that  there  is  no  infringement. 
The  decree  of  the  circuit  court  is  aflBrmed. 


(100  Fed.  965.) 

rXITED  STATES  REPAIR  &  GUARANTY  CO.  v.  ASSYRIAN 
ASPHALT  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  16,  1900.) 

No.  633. 

Patekts— Invention— Method  op  Repairing  Asphalt  Pavement. 

The  Perkins  patent.  No.  501,537,  claim  1,  for  a  "method  of  repairing 
asphalt  pavements,  which  consists  in  subjectlnj?  the  spot  to  be  repaired  to 
heat,  adding  new  material,  smoothing  and  burnishing  it,  substantially  as 
described,"  cannot  be  limited  by  construction  to  a  method  in  which  the 
heating  is  done  by  means  of  sending  a  flame  blast  into  direct  contact  with 
the  pavement,  in  view  of  the  language  of  the  specification,  in  which  the 
patentee  expressly  states  that  **the  heating  of  the  surface  may  be  accom- 
plished in  various  ways,  and  by  means  of  various  forms  of  apparatus,  and 
•  •  •  I  do  not  limit  myself  to  any  particular  form  of  apparatus*';  and 
without  such  limitation  the  claim  is  void  for  lack  of  novelty,  in  view  of  the 
prior  art,  aud  especially  of  the  French  patent  to  Crochet 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Northern  District  of  Illinois. 

The  bill  charged  Infringement  of  three  letters  patent  (Nos.  501,537,  542349. 
and  560,599)  Issued  to  Amos  H.  Perkins,— the  first  for  a  method,  and  the  other 
two  for  apparatus,  for  repairing  asphalt  pavement.  The  second  was  dismissed 
out  of  the  case.  The  last  the  court  adjudged  valid  and  Infringed,  but  declared 
the  method  of  the  first  unpatentable,  because  anticipated  by  the  French  patent 
(No.  137,208)  issued  on  June  11,  1880,  to  Paul  Crochet.  96  Fed.  205.  The 
appeal  is  from  this  part  of  the  decree.  The  following  are  the  claims  of  the 
method  patent ;  infringement  of  the  first,  only,  being  asserted:  '*(!)  The 
method  of  repairing  asphalt  pavements,  which  consists  in  subjecting  the  spot 
to  be  repaired  to  heat,  adding  new  material,  and  smoothing  and  burnishing  it, 
substantially  as  described.  (2)  The  method  of  repairing  asphalt  pavements, 
which  consists  in  subjecting  the  spot  to  be  repaired  to  heat  until  the  material 
is  softened,  agitating  it,  and  mixing  with  it  new  material,  and  finally  smoothing 
and  burnishing  it,  substantially  as  described."  The  file  wrapper  shows  that 
the  application  contained  a  third  claim,  reading  as  follows:  *'(3)  The  method  of 
repairing  asphalt  pavements,  which  consists  In  subjecting  the  spot  to  be  re- 
paired to  a  strong  blast  of  heat,  adding  new  material,  and  smoothing  and  bur- 
nishing it,  substantially  as  described."  The  patent  office  taltlng  the  position 
that  the  first  and  third  claims  "are  the  same  in  substance,  differing  only  in 
degree,  and  both  cannot  be  permitted  to  remain  in  the  case,"  .  the  petitioner 
chose  to  retain  the  first.  The  specification  contains  the  following  statements:. 
*'My  invention  is  designed  to  produce  a  method  whereby  the  repairing  of  asphalt 
pavements  may  be  quickly  and  cheaply  accomplished,  and  a  neater-appearing 
pavement  be  obtained  after  repairing  than  has  heretofore  been  the  case. 
♦  ♦  ♦  Heretofore,  in  the  repairing,  it  has  been  customary  to  dig  out  with  a 
pick  or  other  instrument  the  surface  material  around  the  spot  to  be  repaired: 
sometimes  applying  heat  to  the  spot  to  soften  the  material  so  that  it  may  be 
more  easily  removed.  When  the  material  has  been  removed,  the  deiiression 
thus  made  is  thoroughly  cleaned,  and  given  a  coat  or  dressing  of  tar.  New 
material  in  a  heated  state  has  then  been  placed  in  the  depression,  and  been 
ironed  down  and  smoothed  off  In  the  usual  manner  of  finishing;  the  tar  acting 
as  a  solder  to  hold  the  new  material  in  place.  ♦  ♦  ♦  In  practicing  my  in- 
vention, however,  I  subject  the  spot  to  be  repaired  and  the  surrounding  edges 
to  such  a  degree  of  heat  that  the  surface  asphalt  (not  only  the  exact  spot  to  be 
repaired,  but  the  surrounding  portion,  to  a  greater  or  less  degree)  is  reduced  to 
the  soft,  pliable  state  in  which  it  is  originally  laid.  With  a  rake  or  other  suit- 
able instrument  it  is  then  agitated,  and  mixed  with  enough  new  material  to 
fill  up  the  spot  to  be  repaired.  It  is  then  subjected  to  the  usual  finishing  opera- 
tion of  ironing  "and  burnishing.  The  heating  of  the  surface  may  be  accom- 
plished in  various  ways,  and  by  means  of  various  forms  of  apparatus;  and, 
while  I  have  herein  shown  but  one  form  for  accomplishing  the  result,  yet  I 
would  have  it  understood  that  I  do  not  limit  myself  to  any  particular  form  of 
apparatus  for  carrying  out  my  invention."  Then,  after  explaining  how,  by  a 
particular  apparatus,  of  which  an  illustrative  cut  is  shown,  **a  strong  blast 
of  heat  is  projected  against  the  surface  of  the  asphalt,  and  readily  melts  it," 
the  specification  proceeds:  "As  explained  above,  when  it  is  desired  to  repair 
a  spot  the  apparatus  is  moved  adjacent  thereto,  with  the  burners  directly  above 
the  spot.  These  soon  reduce  the  surface  asphalt  both  at  the  spot  and  at  the 
surrounding  edges,  to  a  pliable  state;  the  strong  blast  causing,  not  only  the 
immediate  surface,  but  the  particles  deep  down,  to  be  melted,  and  yet  not 
burned.  With  a  rake  or  some  other  suitable  instrument  the  operator  then 
agitates  or  stirs  up  the  softened  material  and,  by  adding  new  material  of  sub- 
stantially the  same  degree  of  softness,  the  spot  or  depression  to  be  repaired  is 
filled  up,  and  subjected  to  the  usual  smoothing  and  finishing  operation,  as  in 
the  case  of  a  new  pavement.  This,  as  will  be  seen,  is  done  without  the  use 
of  the  tar  for  the  purpose  of  uniting  the  parts  or  sections  of  material,  and  is 
done  without  any  distinct  dividing  line  between  the  old  and  new  material.  In 
fact,  there  Is  no  dividing  Hne,  because  the  new  material  has  been  mixed  with, 
and  becomes  a  part  of,  the  old  material.  As  stated  above,  while  heating  the 
spot  to  be  repaired  the  surrounding  edges  or  portions  must  be  heated  to  a 
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greater  or  less  de^ee,  and  the  new  material  Is  worked  Into  those  edges  as  well 
as  In  the  spot  to  be  repaired,  so  that  when  hardened  it  is  practically  Impossible 
to  teU  where  the  pavement  has  been  repaired.'*    Concerning  the  question  of 
Infringement,  the  record  contains  a  stipulation  that  the  defendant  used  an 
apparatus,  resembling  that  described  in  the  patent  of  the  complainant  under 
the  hood  of  which  the  pavement  to  be  repaired  was  exposed  to  a  blast  of 
flame  '^until  sufficiently  softened  to  the  depth  of  a  half  inch  or  more'*;   that, 
the  apparatus  being  then  removed,  the  softened  part  of  the  asphalt  was  there- 
upon "scraped  out  with  raises,  hoes,  or  suitable  tools,  to  the  depth  of  one- 
balf  inch  or  more,**  and  thereupon  fresh  asphalt  composition,  in  a  heated  state, 
was  filled  into  the  depression  or  space  so  scraped  out,  and  leveled,  smoothed, 
and  burnished  with  heated  irons,  and  the  other  usual  tools  for  such  purposes. 
This  patent  was  held  invalid  by  Judge  Coxe  in  the  case  of  United  States 
Repair  &  Guaranty  Co.  v.  Standard  Pav.  Co.  (C.  C.)  87  Fed.  339.    After  a  con- 
sideration of  the  contention  of  the  complainant  "that  the  Crochet  patent  re- 
lated to  a  totally  different  process/*  the  opinion  concludes  as  follows:    **But -as- 
sume that  the  complainants  are  correct  In  their  construction  of  the  Crochet 
patent;  how  then  stands  the  case?    Before  the  Perliins  patent,  it  was  known 
that  heat  could  be  used  to  soften  a  Trinidad  asphalt  pavement  at  the  spot 
to  be  repaired.    The  Perkins  patent  so  says.    It  was  also  known  that  rock  as- 
phalt and  bitumen  pavements  could  be  mended  by  heating  the  top  layer,  re- 
moving the  material  with  a  notched  hoe,  adding  new  material,  and  tamping 
it  in  the  ordinary  way,  so  that  the  part  repaired  could  not  be  distinguished 
from  the  adjacent  parts.    Did  it  involve  invention  to  do  this  to  a  pavement 
made  of  Trinidad  asphalt?    Would  not  a  mere  tyro  in  paving,  with  Crochet's 
fornaee,  rake,  and  description  before  him,  know  enough  to  practice  his  method 
on  any  pavement  Of  asphalt  or  equivalent  material?    If  not,  then  it  must  fol- 
low that  should  a  new  variety  of  asphalt  be  discovered,  or  should  the  con- 
stituents of  the  present  surface  material  be  changed,  the  person  who  is  first 
to  us^  the  patented  method  in  connection  with  the  new  material  can  secure 
a  patent,  even  though  the  patents  of  Perkins  and  Crochet  on  their  face 
cover  asphalt  pavements  of  all  kinds.     In  Manufacturing  Co.  v.  Cary,  147  U. 
S.  623,  13  Sup.  Ct.  472,  37  L.  Ed.  307,  it  was  argued  that  the  patent,  which 
covered  a  process  of  tempering  coiled  springs,  could  be  sustained  because  the 
patentee  discovered  that  the    application    of    heat    would    restore    the    lost 
strength  and  elasticity  of  the  wire;    that  he  was  the  first  to  apply  heat  to 
springs  which  had  been  weakened  by  use;    and  that  his  discovery  was  the 
new  application  of  an  old  process,  and  the  production  of  a  new  result  there- 
by.   The  supreme  court  rejected  this  argument  and  voided  the  patent,   ob- 
serving, *But  we  are  of  opinion  that  the  same  principle  set  forth   In  the 
patent  was  developed  In  the  manufacture  of  the  wire  bells  for  clocks  and  of 
the  hair  balance  springs,  that  there  was  no  patentable  invention  in  apply- 
ing that  principle  to  the  springs  mentioned  in  the  specification,  and  that  the 
case  is  merely  one    of   a    double    use.'     See,  also,  Ansonia  Brass  &  Copper 
Co.  V.  Electrical  Supply  Co.,  144  U.  S.  11,  12  Sup.  Ct.  601.  36  L.  Ed.  327; 
PhlUips  V.  City  of  Detroit,   111   U.   S.  604.   4  Sup.  Ct.  580,  28  L.   Ed.  532; 
Frederick  R.  Steams  &  Co.  v.  Russell,  29  C.  C.  A.  121,  85  Fed.  218.    The 
court  is  convinced,  in  view  of  what  this  record  discloses,  that  it  would  be 
ineqoitable  to  place  the  entire  art  of  repairing  asphalt  pavements  by  heat 
.-  j  under  tribute  to  the  Perkins  patent  in  suit.    He  should  be  satisfied  with  the 

.-  I  rewards  which  flow  from  his  contribution  to  the  art  which  are  secured  by 

another  patent.** 

r.  The  decree  of  the  circuit  court  was  affirmed  by  the  court  of  appeals  for 

r  the  Second  circuit,  but  on  the  ground  of  noninfringement.    United   States 

Repair  A  Guaranty  Co.  v.  Standard  Pav.  Co.,  37  C.  C.  A.  28.  95  Fed.  137. 

i  That  court,  recognizing  it  to  be  true,  as  contended,  that  the  application  of  heat 

"     •  to  rock  asphalt  reduces  it  to  sand  or  powder,  which  does  not  unite  firmly  with 

'.  I  the  old  material,   said:     **It  is,   however,  noteworthy   that   Crochet   thought 

I  fbat  the  beneficial  effect  of  his  process  was  to  soften  the  subjacent  layer  of 

,  I  the  French  pavemwit  so  that  it  should  'unite  perfectly  with  the  new  layer, 

;  /  and  form  with  it  a  thickness,  without  solution  of  continuity.*    Nevertheless 

/  there  is  In  fact  a  difference  In  the  material  of  the  two  pavements,  and  we 

-  are  iDclined  to  differ  from  the  cU*cuit  court,  and  to  regard  the  Perkins  patent 
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as  patentable,  because  it  was  an  application  of  an  old  process  of  Intense  heat- 
ing, by  means  of  a  movable  furnace,  to  different  and  dissimilar  materials. 
The  two  processes  were  not  exactly  alilte.  Crochet  treated  the  surface  by 
vivid  heat,  removed  the  damaged  part,  roughened  the  remaining  surface,  and 
added  new  material  Perliins  heated  in  the  same  way,  reduced  tlie  old  ma- 
terial to  a  soft,  pliable  state,  agitated  it  with  a  ralie,  and  mixed  it  with 
enough  new  material  to  All  up  the  spot  to  be  repaired.  ♦  ♦  *  The  Perkins 
process  places  stress  upon  the  perfect  commingling  of  old  and  new  asphalt 
as  a  result  of  the  agitation  of  the  particles  of  old  and  new  material.  The 
defendant's  process  places  no  reliance  upon  this  kind  of  commingling,  but 
scrapes  or  cleans  out  the  depression,  sprinkles  a  little  cement  upon  the  l>ottom 
and  edges,  to  be  of  some  benefit  in  causing  the  old  and  new  to  adhere,  and 
shovels  in  and  tamps  down  the  new  material.  Wherein  the  defendant's  pro- 
cess differs  from  that  of  Perkins,  it  corresponds  with  that  of  Crochet." 

The  process  of  the  Crochet  patent,  dated  June  11,  1880,  the  specification 
describes  as  follows:  "It  consists  in  reheating  the  part  to  be  mended  by 
means  of  a  movable  furnace,  which  the  operator  shifts  about  at  the  sui'face 
of  the  roadway  until  such  portion  decrepitates  and  becomes  friable.  The 
upper  part  of  the  layer  of  asphalt  and  that  which  has  been  damaged  are 
taken  off  by  means  of  an  iron  scraper  armed  with  small  teeth,  which  per- 
form the  oflace  of  a  rake.  Said  scraper,  in  raising  the  material,  forms  at 
the  same  time  upon  the  part  remaining  numerous  striae,  which  render  the 
surface  wrinkled,  and  augment  the  adherence  of  the  additional  overthickness 
which  constitutes  the  recharge."  Crochet's  claim  is  for  an  invention  *'pre- 
senting,  as  distinctive  characteristics,  the  points  following:  (1)  The  soften- 
ing of  the  upper  surface  of  the  asphalt  layer  at  the  part  to  be  repaired,  and  the 
removal  of  such  upper  surface  by  means  of  a  toothed  Scraper  which  stri- 
ates the  part  remaining.  (2)  Recharging,  by  the  addition  upon  the  surface 
thus  softened  of  an  asphalt  layer  of  convenient  thickness,  which  is  tamped 
by  the  usual  means,  {li)  The  movable  furnace  which  I  have  combined  to  such 
end,  according  to  the  conditions  described  and  represented." 

Mr.  Dayton,  an  expert  witness  for  the  appellant,  in  the  course  of  his  origi- 
nal examination  testified:  **In  this  connection  it  should  be  stated  that  whUe 
the  patent  makes  no  mention  of  the  removal  of  any  of  the  old  material,  in 
practice  the  surface  of  the  old  material,  after  being  melted  or  softened,  is 
taken  off  to  a  little  depth, — say,  half  an  inch  to  an  inch, — as  found  convenient 
By  doing  this,  the  powdered  cement  which  was  applied  to  the  original  sur- 
face of  the  pavement  when  fresh,  and  any  and  all  impurities  and  foreign  sub- 
stances which  may  have  been  pressed  into  the  surface  of  the  pavement  in  use, 
are  removed,  and  a  fresh  surface  of  asphalt  composition  is  exposed  for  union 
with  the  new  similar  material  added  to  fill  the  place  level  with  the  general 
pavement  around  it.  *  *  *  The  scraping  off  of  the  surface  of  the  old 
pavement  after  softening  it,  to  the  extent  of  half  an  inch  or  so,  is  not.  in 
my  opinion,  a  depnrttire  from  the  invention  set  forth  in  the  patent,  and  is 
only  what  I  understood  the  patentee  of  complainant's  patent  promptly  com- 
menced to  do  in  the  early  practice  of  the  method  referred  to.  Moreover,  it 
is,  in  my  judgment,  only  what  a  judicious  workman  would  do  in  order  to  get 
rid  of  the  powdered  material  and  impurities  originally  placed  upon  the  sur- 
face of  tlie  pavement  or  subsequently  accumulated  therein,  so  as  to  give  a 
fresh  surface  of  the  old  material  for  contact  and  union  with  the  fresh  new 
material  added.  It  is  only  a  question  of  adding  so  much  more  of  the  new 
material  to  make  up  for  the  old  material  scraped  away.  ♦  ♦  ♦  There  are 
three  steps  or  process  elements  enumerated  in  this  claim,  to  wit:  First,  *suh- 
jecting  the  spot  to  be  repaired  to  heat';  second,  'adding  new  material* :  and, 
third,  'smoothing  and  burnishing.'  ♦  *  ♦  If  the  removal  by  defendants 
of  a  shallow  portion  of  the  surface  asphalt  ♦  ♦  ♦  be  regarded  as  a  dif- 
ference from  the  patent,  it  is,  nevertheless,  in  my  judgment,  not  a  departure 
from  the  patent,  but  is  merely  the  addition  of  a  step  to  the  three  steps  enumer- 
ated, and  one  which,  moreover,  does  not  affect  the  character  or  result  of  said 
three  steps,  further  than  it  is  a  prudent  expedient  to  make  said  three  steps 
the  more  effective.  I  d«  not  overlook  the  fact  that  the  specification  of  the 
patent  501,537  provides  for  an  additional  step,  namely,  the  agitation  or  stir- 
ring up  of  the  softened  material  of  the  old  pavement  preliminary  tiO  the  ad- 
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ditlon  of  the  new  material.  But  this  is  not  included  in  claim  1  here  In  suit. 
On  the  other  hand,  it  appears  to  be  expressly  excluded  from  said  claim  by- 
its  specific  indosion  in  claim  2.  ♦  ♦  ♦  X-Q.  51.  If  the  degree  of  heat 
were  such  as  to  not  only  melt,  but  also  to  burn,  the  immediate  surface,  and 
as  well  *the  particles  deep  down,*  would  such  procedure  be  an  infringement 
of  Perkins'  method,  claim  1,  assuming  that  the  old  layer  thus  burned  were 
raked  away  clean  before  the  new  filling  was  supplied?  A.  I  think  it  would. 
There  must  be  a  melting  in  advance  of  the  burning,  and  the  removal  of  the 
bomed  part  would  leave  the  unbumed  and  melted  part  in  condition  for  direct 
onion  with  new  material  added  to  fill  the  place." 

On  his  examination  in  rebuttal:  "The  Crochet  patent  proposes  the  em- 
ployment of  a  fire  box  having  a  grate  bottom,  and  containing  (we  will  as- 
same,  as  most  favorable  to  the  patent  and  device)  a  body  of  live  coals.  At 
some  distance  below  the  grate  is  supported  a  sheet-metal  plate,  which  in  turn 
is  held  a  little  above  the  surface  of  the  pavement.  The  plate  is  heated  by 
radiation  from  the  coal  fire  on  the  grate,  and  the  surface  of  the  pavement 
is  heated  by  radiation  from  the  plate.  The  heat  which  reaches  the  pave- 
ment is  therefore  a  secondary  radiation  from  the  coals.  ♦  ♦  ♦  This  is 
Dot  the  mode  of  operation  of  the  apparatus  set  forth  in  the  Perkins  method 
patent.  This  Perkins  apparatus  employs  a  flame  blast  sent  directly  and  con- 
tinaonsly  aioiinst  the  surface  of  the  pavement  to  be  softened.  •  •  •  Be- 
neath a  thin,  stiff  crust  formed  by  the  Perkins  method,  where  the  blast 
flames  directly  impinge,  the  asphalt  mixture  is  uniformly  softened  to  any  de- 
sired depth  or  shallowness,  regulated  by  the  time  during  which  the  flame 
blast  is  continued  thereon.  ♦  ♦  ♦  After  the  removal  of  this  crust  a  soft- 
ened, k>08ened.  and  rough  surface  of  old  material  is  presented  for  union  with 
the  new.  ♦  ♦  ♦  It  appears  to  me  that  the  difference  between  the  Crochet 
and  the  Perkins  modes  of  applying  heat  to  the  pavement,  irrespective  of 
the  difference  between  the  pavements  themselves,  is  to  be  regarded  as  an 
essential  difference  between  the  two  methods  of  repair,  considered  as  en- 
tireties, and  that  the  Crochet  patent  is  not  an  anticipation  of  the  methods 
set  forth  and  claimed  by  Perkins.  ♦  •  •  Notwithstanding  this  is  shown 
by  the  record  clearly  to  have  been  done  only  upon  rock  asphalt  or  'com- 
pressed asphalt'  pavement,  and  is  not  shown  to  have  been  done  upon  Amer- 
ican 'asphalt  mixture*  pavements,  or  by  any  one  indicating  a  knowledge  of 
the  existence  of  American  asphalt  mixture  pavements,  such  prior  art  may 
possibly  be  regarded  as  having  a  bearing  upon  the  method  described  and 
claimed  by  Perkins.  If  so,  it  is  still  plain  that  Perkins'  method  is  character- 
hted  by  a  new  and  useful  way  of  applying  the  heat  to  the  pavement,  to  wit, 
by  s^idln^  a  flame  blast  into  direct  contact  with  the  pavement  surface. 
•  •  ♦  Wherefore,  regarding  the  Perkins  method,  as  distinguished  by  his 
different,  more  expeditious,  and  more  effective  way  of  applying  heat, — to 
say  nothing  about  any  higher  degree  of  heat  finally  imparted  by  his  method, 
and  nothing  about  the  difference  in  material  upon  which  the  old  and  new 
methods  have  respectively  been  practiced, — I  regard  the  Perkins  method  as 
essentially  new,  and  as  being  unaffected  by  the  disclosures  of  the  prior  art 
in  this  record.  •  ♦  ♦  It  Is  a  stated  object  of  the  Perkins  invention  that 
it  *is  designed  to  produce  a  method  whereby  the  repairing  of  asphalt  pave- 
ments may  be  quickly  and  cheaply  accomplished,'  as  well  as  whereby  'a 
neater-appearing  pavement  [mayl  be  obtained  after  repairing.'  There  is,  in 
my  Judgment,  no  question  that,  by  this  Perkins  method,  repairs  may  be  ef- 
fected more  'quickly  and  cheaply'  thau  by  any  method  disclosed  in  the 
prior  art,  b€K»ause  of  his  application  of  the  heat  to  the  pavement  by  blast- 
flame  contact.  There  is  no  slow  operation  by  radiation,  and  there  is  no  de- 
lay occasioned  by  the  heating  of  a  plate  in  a  furnace,  nor  is  there  any  such 
delay  and  trouble  as  must  attend  the  handling  of  such  a  plate.  Nor  Is  there 
delay  and  expense  due  to  the  establishment  of  a  thoroughly  incandescent  coal 
fire,  nor  such  inequalities  of  heating  at  different  points  as  accompany  a  coal 
flre  resting  upon  a  grate  or  over  a  radiating  plate,  due  to  the  deposit  of  ash 
or  to  unequal  incandescence.  This  feature  of  Perkins'  method  is  not  de- 
pendent upon  a  particular  apparatus.  The  patent  so  states,  and,  as  a  matter 
of  fact  different  and  Improved  'forms  of  apparatus,'  affecting  the  efflcloncy 
of  the  method,  liave  since  l)een  devised.    These  all  retain  the  obviously  best 
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idea  of  using  a  liquid  fluid,  but  this  is  not  essential  to  a  flame  blast,  and.  of 
course,  not  essential  to  contact  of  the  flame  with  the  pavement  surface. 
Hence,  in  my  judgment,  it  would  not  be  correct  to  say  that  the  invention 
is  one  of  apparatus,  and  not  of  method.  ♦  ♦  •  The  patent  shows  and 
describes  only  a  kind  of  apparatus  which  gives  a  flame  blast,  and  directs 
the  flame  into  contact  with  the  surface  of  the  pavement.  In  other  words, 
the  Perkins  patent  and  the  method  therein  set  forth  contain  the  idea  of 
heating  the  pavement  on  the  principle  of  'transmission,'  as  distinguished  from 
•radiation'  and  'convection,*— the  three  recognized  principles  of  heat  transfer- 
ence. It  may  be  added  that  the  patent  is  the  first  disclosure  in  the  art  of 
any  apparatus  by  which  heat  may  practically  be  imparted  to  an  asphalt  pave- 
ment on  this  principle.  ♦  ♦  ♦  If  the  court  cannot  find  in  the  difference 
between  the  American  and  the  French  asphalt  pavement  materials  sufficient 
ground  for  recognizing  patentable  novelty  in  the  Perkins  invention  over  the 
prior  foreign  art,  it  seems  to  me  said  Perkins*  method  is  amply  distinguished 
from  such  prior  art  by  Its  mode  of  heating  the  pavement  on  the  principle 
of  transmission  by  flame  contact,  without  regard  to  the  'form  of  apparatus' 
by  which  such  flame  contact  may  be  effected.  ♦  ♦  ♦  It  is  a  fact  that  a 
thin,  continuous  crust  or  scale  is  formed  at  the  top  of  the  pavement  material 
where  the  flames  impinge  thereon.  ♦  ♦  ♦  The  scale  ♦  ♦  ♦  appears 
to  wholly  prevent  the  burning  or  impoverishment  of  the  cement  beneath  it, 
.so  that  the  latter  is  in  fact  only  melted,  and  is  apparently  as  rich,  bright, 
and  eflicient  as  ever.  ♦  ♦  •  In  practice,  this  scale  or  crust  is  pulled  off 
before  adding  the  new  mixture,  together  with  some  of  the  melted  material 
beneath  it.  ♦  ♦  ♦  Undoubtedly  the  small  amount  of  mixture  formed  into 
the  crust  or  scale  is  impoverished  by  action  of  the  flames  immediately  there- 
on,— by  which  I  mean  that  the  bitumen  and  oil  actually  reached  by  the 
flames  are  probably  burned  out.  But,  by  reason  of  its  continuity  and  density 
this  scale  serves  to  protect  the  mixture  beneath  it  in  a  manner  evidently 
calculated  to  prevent  impoverishment  thereof,  and,  on  the  other  hand,  to  se- 
cure a  mere  melting  of  such  subjacent  material,  even  though  the  remeltlng 
be  continued  to  a  considerable  depth  by  prolonged  application  of  the  flame 
to  the  scale.  From  one  to  three  minutes  is  all  the  time  necessary  to  continue 
the  application  of  the  flame-blast  heat  of  the  Perkins  method  to  accomplish 
deep  enough  melting  of  the  pavement  for  the  purpose  of  repair." 

The  following  extracts  are  from  the  testimony  of  Charles  Elwood  Foster, 
an  expert  for  the  appellant,  examined  in  rebuttal:  "I  understand  from  the 
use  of  the  expression  'enough  new  material  to  fill  up  the  spot  to  be  repaired* 
that  some  of  the  old  material  is  removed,  for  otherwise  there  would  be  no 
space  to  be  filled  up.  The  removal  of  a  certain  portion  of  the  old  material 
in  most  cases  is  necessary,  because  it  is  not  desirable  that  the  spot  which  is 
repaired  shall  be  at  a  higher  level  than  the  surrounding  portions  of  the  pave- 
ment. [But  for  this,  it  might  be  supposed  that  repairs  commonly  are  made  in 
order  to  fill  depressions  caused  by  wear.l  •  ♦  •  Reference  is  also  made  to  fill- 
ing up  the  depressions,  from  which  it  is  evident  that  the  patentee  recognizes  that 
a  certain  portion  will  be  removed,  to  be  replaced  by  the  new  material.  ♦  ♦  ♦ 
While  I  do  not  find  it  specifically  stated  In  claim  1  that  the  heated  part  is  to  be 
agitated,  I  do  find  that  claim  1  calls  for  the  heating,  that  the  heating  is  for  the 
purpose  of  permitted  agitation,  and  that  it  calls  for  adding  the  new  material, 
which  can  only  be  effected  as  described  in  the  specification  by  first  agitating  the 
heated  part  of  the  old  material.  Claim  1  does  not  call  for  the  mixing  of  the 
old  and  the  new  material  together,  but  when  the  old  material  is  agitated  or 
picked  up  the  addition  of  new  material  causes  the  two  to  be  mixed  along 
the  line  of  union,  as  a  necessary  sequence  to  the  operations.  ♦  ♦  ♦  In 
some  Instances,  as  where  the  foundation  sinks  below  new  pavement,  it  is 
not  necessary  to  remove  any  portion  of  the  surface  material,  the  thin  layer 
carbonized  or  burnt  by  the  action  of  the  heater  being  so  small  in  quantity 
that  it  may  be  mixed  with  the  fresh  material  without  detriment  ♦  ♦  ♦ 
The  only  effect  of  the  operations  specified  in  the  Crochet  patent  which,  to 
my  mind,  is  attended  with  any  advantage,  is  the  disintegration  of  the  pave- 
ment by  the  heat  of  the  tray  which  is  carried  over  the  pavement,  which  facil- 
itates the  removal  of  the  portion  heated,  differing  in  this  respect  from  the 
effect  of  heating  a  pavement  of  asphalt  mixture;  and  I  recognize  that,  by  'the 
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repeated  passage  of  the  movable  furnace*  referred  to  in  the  Crochet  patent,  the 
Tock  asphalt  pavement  might  finally  be  disintegrated  to  any  desired  depth,  so  as 
to  permit  the  introduction  of  a  very  substantial  plug  of  new  material.  •  •  • 
Apart  from  the  fact  that  the  patentee,  Crochet,  makes  no  statement  as  to 
whether  the  fresh  material  is  to  be  hot  or  cold,  I  still  find  that  the  Crochet 
patent  does  not  set  forth  the  process  of  the  patent  in  suit  because  it  does  not 
describe  a  process  embodying  the  same  operations  upon  the  same  material  to 
secure  the  same  result.  If  I  assume  that  the  operations  specified  in  the  Crochet 
patent  are  the  same  as  those  set  forth  in  the  patent  in  suit,  their  effect  on  the 
material  is  so  entirely  different  in  its  characteristics  that  it  does  not  constitute 
the  same  mode  or  process,  any  more  than  a  series  of  steps  upon  sirup  to  clarify 
It  constitute  the  same  process  as  the  same  steps  upon  coal  oil  to  refine  it 

•  ♦  ♦  It  is  true  that  the  Crochet  patent  sets  forth  that,  by  the  application 
of  heat  to  the  surface  of  a  rock  asphalt  pavement,  the  heated  portion  of  the 
latter  may  be  disintegrated  and  readily  removed;  but  no  one,  on  being  made 
acquainted  with  this  fact,  which  was  known  before  the  date  of  the  Crochet 
patent,  would  know  that  it  would  be  practicable  to  operate  upon  the  surface 
of  a  compressed  asphalt  pavement  without  disintegrating  it,  but  merely  so  as 
to  m^t  and  soften  and  reduce  it  to  the  pasty  condition  in'  which  it  was  laid. 

•  ♦  ♦  Naturally  any  one  skilled  in  the  art  would  assume  that  the  application 
of  snfilcient  heat  to  secure  the  softening  of  the  lower  body  of  material  would 
result  In  practically  destroying  or  burning  out  so  much  of  the  material  as  would 
defeat  the  purpose  of  the  operation.  It  is  only  from  actual  experiment  that 
one  learns  the  fact  that  upon  the  application  of  a  blowpipe  blast  as  suggested 
in  the  patent  in  suit  there  at  once  forms  upon  the  extreme  upper  surface  a  . 
thin  carbonaceous  crust,  which  practically  protects  all  of  the  material  below 
from  overheating,  and  reduces  it  to  a  pasty  or  molten  condition  for  a  consider- 
able depth.  •  •  •  There  is  no  intimation  in  the  French  patent  of  any  modi- 
fication of  the  process  in  its  application  to  different  purposes,  and  therefore 
any  one  literally  follo^ving  the  said  patent  upon  an  asphalt  mixture  pavement 
would  destructively  burn  the  latter.  ♦  •  •  X-Q.  38.  In  the  practice  of  the 
Perkins  method,  should  it  transpire  that  some  part  of  the  material  were 
burned  at  the  place  of  treatment,  would  such  burning  avoid  the  Perkins 
method?  A.  It  would  not.  Occasionally  this  would  result  from  the  careless- 
ness of  the  men,  but  Perkins  was,  I  believe,  the  first  one  to  disclose  the  fact 
that  it  was  possible  to  direct  a  strong  blast  of  hot  gases  onto  the  surface  of  an 
asphalt  mixture  pavement  without  materially  burning  the  same,  or  affecting 
the  part  below  the  heated  portion.  •  •  ♦  Yes;  I  do  draw  a  sharp  distinc- 
tion between  the  *asphalt  mixture'  pavements,  such  as  are  used  here  in  the 
United  States,  and  the  'compressed  rock  asphalt'  pavements,  such  as  are  used 
lo  Europe,  because  I  understand  that,  to  embody  a  process,  there  must  be  sub- 
stantially the  same  operations  upon  the  same  materials  to  get  practically  the 
same  result;  and  in  making  a  comparison  I  do  not  consider  the  materials  to  be 
substantially  the  same  when  the  effects  of  the  operations  are  so  radically 
different,  as  I  have  pointed  out,  as  they  are  in  treating  these  two  dlJOTerent 
materials.  *  *  *  The  claims  of  the  Perkins  patent  in  suit  do  not  require 
that  the  old  material  be  either  removed  or  retained.  I  have  before  pointed  out 
that  in  operations  under  the  Perkins  process  with  a  new  pavement,  where 
simply  a  depression  had  to  be  filled  up,  the  surface  is  merely  softened  so  that 
tt  could  be  picked  up  and  opened  and  the  new  material  added.  Generally,  in 
repairing  old  pavements,  there  is  dead  matter  which  must  be  removed,  as  I 
have  pointed  out;  and,  if  the  pavement  has  not  sunk,  it  is  necessary  to  rake 
oat  suflSdent  material  to  allow  for  the  introduction  of  the  fresh  material.  As 
I  understand  the  Perkins  patent  and  claims,  the  process  thereof  could  be  car- 
ried out  whether  or  not  the  old  material  was  removed.*' 

Henry  N.  Moss,  superintendent  of  streets.  District  of  Columbia,  a  witness 
for  the  complainant,  testified:  "Under  the  Perkins  heater  system,  the  old  or 
poor  stuff  Is  burnt  out  until  the  burning  reaches  good  material.  The  depth  of 
this  bomliiig  under  the  present  specifications  was  required  to  be  at  least 
three-quarters  of  an  inch.  I  have  seen  repairs  made  where  the  depth  was 
less,  and  the  repairs  were  made  in  first-class  order.  This  burnt-out  material 
Is  then  scraped  out,  and  under  the  present  District  specification  the  surface 
must  be  reheated  again  before  the  asphalt  that  is  used  to  make  the  repairs  is 
41  C.C.A.— 9 
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put  in.  It  is  then  rolled  with  a  steam  roller.  ♦  •  •  RX-Q.  227.  At  the 
bottom  of  the  heated  spot,  what  decides  the  operator  as  to  the  amount  of  old 
material  to  be  raked  off?  A.  His  judgment,  probably,  in  other  places  than 
Washington.  In  Washington  the  specifications  require  three-quarters  of  an 
inch,  at  least." 

William  H.  Lober,  the  general  superintendent  of  the  Vulcanite  Paving  Com- 
pany of  Philadelphia,  **familiar  with  methods  and  apparatus  for  repairing 
asphalt  pavement"  since  1886,  testified  in  behalf  of  the  complainant  and  on 
cross-examination  answered  as  follows:  **X-Q.  196.  In  laying  a  new  asphalt 
pavement,  when  the  Job  Is  left  incomplete  at  night,  and  the  men  begin  their 
work  anew  on  the  day  following,  what  precaution.  If  any.  Is  observed  in  effect- 
ing a  secure  Joint  at  the  Junction  between  the  pavement  already  laid  and  the 
fresh  filler  Just  about  to  be  applied  next  thereto?  A.  There  are  several  ways 
of  making  surface  Joints.  The  best  joint  Is  made  by  the  Perkins  surface 
heater,  making  a  sloping  Joint.  Joints  are  sometimes  made  by  just  cutting  the 
edge  roughly  with  an  ax,  and  piling  the  hot  mixture  along  the  edge  until  it 
can  be  softened  and  broken  down,  thus  making  a  union  of  the  two  parts. 
Q.  This  mode  of  Jointing,  wherein  the  hot  material  is  piled  over  the  cut  edge 
of  the  pavement  already  laid,  how  long  has  It  been  practiced,  to  your  knowl- 
edge?   A.  Ever  since  I  have  been  In  the  business." 

In  the  Beckwith  report  to  United  States  commissioners,  Paris  Exposition 
1867.  the  manner  of  resuming  and  continuing  the  work  of  laying  asphalt  pave- 
ment from  day  to  day  is  thus  described:  **To  resume  the  work  of  the  previous 
day,  the  edge  of  the  solid  asphalt  must  be  cleared  of  dust  and  loose  particles, 
and  a  layer  of  hot  asphalt  thrown  upon  it  to  heat  it  When  the  edge  Is  suffi- 
ciently heated,  the  layer  thus  thrown  down  is  removed  and  retmrned  to  the 
furnace  for  reheating;  and  as  this  removal  takes  place  a  hot  layer  from  the 
carts  is  thrown  down  and  spread,  and  the  packing  Inunedlately  commenced 
as  before  described.  The  edges  of  the  old  and  new  work  thus  unite  perfectly, 
and  no  joint  or  seam  remains  visible." 

The  final  brief  for  the  appellant  contains  the  following:  "If  the  ♦  •  ♦ 
premise  of  the  opinion  of  Judge  Coxe  to  the  effect  that  *any  heating  device 
♦  ♦  •  is  within  the  claim*  be  true,  then  the  ♦  •  •  conclusions  (1)  that 
this  claim  places  *the  entire  art  of  repairing  asphalt  pavements  by  heat  imder 
tribute  to  the  patent  In  suit,*  and  (2)  that  this  patent  is  anticipated  by  the 
Crochet  patent  necessarily  follow.  But  if  it  appear  that  this  patent  in- 
telligently read,  discloses  and  claims  a  particular  and  novel  application  of 
(blast)  heat  (to  the  proper  depth  or  degree)  by  a  new  apparatus,  which  Judge 
Coxe  himself  says  is  'an  ingenious  gasoline  heater/  then  it  inexorably  follows 
that  the  patent  should  be  sustained." 

James  H.  Raymond,  for  appellant. 
James  H.  Peirce,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  contention  of  the  appellant  has  been  narrowed  by  counsel  and 
by  the  experts  to  the  assertion  that  the  Perkins  "method  is  charac- 
terized by  a  new  and  useful  way  of  applying  heat  to  the  pavement, 
to  wit,  by  sending  a  flame  blast  into  direct  contact  with  the  pave- 
ment surface."  This,  it  is  insisted,  must  follow  from  an  intelligent 
reading  of  the  claim  in  connection  with  the  specification.  The  spec- 
ification, instead  of  aiding,  explicitly  and  absolutely  forbids,  the 
proposition.  A  blast,  it  is  true,  is  the  certain  result  of  the  one  ap- 
paratus which  is  described  as  a  means  of  applying  the  heat;  but, 
unwilling  to  abide  by  that,  the  patentee  proceeded  to  add: 
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**Tbe  heating  of  the  surface  may  be  accomplished  in  various  ways,  aud  by 
means  of  various  forms  of  apparatus;  and,  while  I  Jiave  shown  but  one  form, 
•  •  •  I  would  have  it  understood  that  I  do  not  limit  myself  to  any  particu- 
lar form  of  apparatus." 

The  reference,  of  course,  is  to  existing  and  known  "ways"  and 
**fonns  of  apparatus,"  and  not,  as  one  of  the  experts  irrelevantly  sug- 
gested, to  ''different  and  improved  forms  of  apparatus  affecting  the 
elficiency  of  the  method,  ♦  ♦  ♦  since  devised,"  which  "all  re- 
tain the  obviously  best  idea  of  using  a  liquid  fluid,  ♦  ♦  ♦  not 
essential  to  the  flame  blast,  and,  of  course,  not  essential  to  the  con- 
tact of  the  flame  with  the  pavement."  According  to  the  same  wit- 
ness, the  Perkins  patent  was  *i:he  first  disclosure  in  the  art  of  any 
apparatus  by  which  heat  may  practically  be  imparted  to  an  asphalt 
pavement  on  this  principle,"  and  the  well-chosen  words  of  the 
first  claim  are  in  strict  harmony  with  the  unmistakable  purpose  of 
the  patentee  to  include  in  his  method  all  of  the  "various  ways"  pos- 
sible of  heating  the  surface  to  be  affected,,  and  the  operation  of  every 
known  form  of  apparatus  capable  of  being  used  in  any  way  to  the 
accomplishment  of  the  proposed  end.  It  was  then  well  known  "that 
heat  could  be  used  to  soften  a  Trinidad  asphalt  pavement  at  the  spot 
to  be  repaired."  The  process  of  softening  the  hardened  edges  of  a 
pavement  in  course  of  construction,  as  the  work  ceases  and  is  re- 
sumed from  time  to  time,  was  familiar.  As  a  means  of  bringing 
heat  to  bear  on  a  spot  of  pavement  to  be  softened,  the  apparatus  of 
Crochet  was  known,  and  that  a  like  device  could  be  used  with  a  meas- 
ure of  success  upon  the  asphalt  pavements  in  common  use  in  this 
country  was  established  in  the  case  in  the  Second  circuit  to  whi<*h 
reference  has  been  made.  Another  objection  to  the  proposed  limi- 
tation of  the  claim  by  making  it  read  "a  blast  of  heat,"  or  "a  strong 
blast  of  heat,"  in  lieu  of  the  unqualified  word  *^eat,"  is  in  the  fact 
that  the  third  claim,  which  contained  the  additional  words,  was  with- 
drawn by  the  patentee  upon  a  ruling  or  declaration  of  the  patent 
office  that  the  first  and  third  claims  were  the  same. in  substance, 
and  could  not  both  be  permitted  to  remain  in  the  case.  That  was 
not  merely  a  casual  expression  of  opinion  by  an  examiner,  but  was 
in  effect  a  requirement  that  one  or  the  other  of  the  claims  be  with- 
drawn, and  no  reason  is  perceived  for  not  applying  the  ordinary 
rule.  Having  voluntarily  abandoned  the  claim  for  a  metliod  limited 
to  the  use  of  "a  blast  of  heat,"  the  patentee  or  his  assignee  may  not 
now  insist  that  a  broad  claim,  containing  no  suggestion  of  such  in- 
tention, shall  nevertheless  be  subjected  by  construction  to  the  same 
restriction.  This  point,  in  view  of  the  reservation  already  consid- 
ered, is  unimportant,  and  might  be  passed;  but  it  is  to  be  observed 
that,  if  the  third  claim  was  withdrawn  by  mistake,  a  correction 
should  have  been  sought  in  the  patent  office,  either  by  a  surrender 
and  reissue,  or  possibly  by  a  new  application.  It  is  not  within  the 
rightful  power  of  the  courts  to  enlarge  or  restrict  the  scope  of  pat- 
ents which  by  mistake  were  issued  in  tenns  too  narrow  or  too  broad 
to  cover  the  invention,  however  manifest  the  fact  and  extent  of  the 
mistake  may  be  shown  to  have  been.  The  problem  which  Perkins 
undertook  to  solve,  it  seems  clear,  was  one  which  invoked  the  pow- 
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era  of  invention,  but  it  was  much  more  narrow  than  it  has  been 
treated.  It  was  not  to  find  a  method  and  means  of  repairing  asphalt 
pavements  by  "subjecting  the  spot  to  be  repaired  to  heat,  adding 
new  material,  and  smoothing  and  burnishing  it."  It  was  to  find 
a  new  and  better  method  and  means  of  accomplishing  the  one  step 
of  heating,  and  if  a  patent  on  the  method,  as  distinguished  from  the 
apparatus,  was  to  be  sought,  and  was  allowable,  a  more  appropriate, 
if  not  the  only  proper,  description  would  have  been,  not  "a  method 
of  repairing  asphalt  pavement,"  but  a  method  of  heating  an  asphalt 
pavement  for  the  purpose  of  repair,  or,  better  than  that,  for  the  pur- 
pose of  softening  it  at  the  siwt  to  be  dealt  with,  which,  of  course, 
might  be  for  other  purposes  than  repair,  such  as  cutting  through  in 
order  to  reach  or  lay  pipes  underneath.  Indeed,  there  seems  to  have 
been  no  reason  for  restricting  either  the  method  or  apparatus  to  use 
upon  any  particular  pavement.  It  is  capable,  evidently,  of  eflScient 
employment  upon  all  known  kinds  of  asphalt  pavement,  and  upon 
any  accessible  surface  which  it  may  be  desirable  to  heat,  but,  of 
course,  with  effects  varying  always  according  to  the  different  quali- 
ties of  the  material  operated  upon. 

Treating  the  invention  as  being  simply  for  a  method  of  applying 
heat,  we  incline  to  the  opinion  of  one  of  the  experts  that  the  method 
itself  was  separately  patentable.  Though  brought  into  j^ay  by  a 
special  apparatus  for  which  Perkins  sought  and  obtained  another 
patent,  it  seems  to  be  in  part  the  result  of  elemental  and  natural 
forces,  and  not  merely  the  functional  result  of  the  apparatus,  and  is 
therefore  not  within  the  doctrine  of  Locomotive  Works  v.  Medait, 
158  U.  S.  68,  15  Sup.  Ot.  745,  39  L.  Ed.  899.  Once  the  apparatus 
was  perfected,  however,  the  process  followed  as  a  matter  of  course, 
and  the  inventive  power  by  which  it  was  evolved  is  not  to  be  dis- 
tinguished from  that  expended  in  devising  the  apparatus.  The  pri- 
mary conception  embodied  in  the  apparatus  is  a  blowpipe.  Start- 
ing with  that,  and  with  the  fire  box  of  Crochet,  with  whose  patent 
Perkins  seems  to  have  been  familiar,  and  with  a  knowledge  of  the 
properties  of  gasoline  or  other  'liquid  fluid"  which  might  be  forced 
by  atmospheric  pressure  through  supply  pipes  to  the  burners,  the 
task  was  not  one  for  a  pioneer.  The  apparatus  of  Crochet,  as  pointed 
out  by  Dayton,  was  defective  and  objectionable  for  reasons  which 
are  so  obvious  that  they  must  have  been  anticipated;  but  the  more 
serious  objections,  it  is  evident,  could  be  removed  by  substituting  for 
the  grate  bottom  and  the  live  coals  any  form  of  apparatus  capable 
of  producing  and  directing  a  blast  of  flame  against  the  plate  below. 
Such  a  flame  thrown  uniformly  upon  the  thin  sheet-metal  plate  of 
the  device,  so  placed  and  adjusted  as  to  be  "a  little  above  the  sur- 
face of  the  pavement,"  could  hardly  be  less  potent  than  a  direct  im- 
pingement of  the  flame  to  produce  the  required  effect  upon  the  ma- 
terial to  be  softened,  either  for  removal  or  for  mixture  With  added 
new  material.  Whether  in  that  way  the  thin  crust  could  be  pro- 
duced which  the  direct  contact  of  flame  causes,  the  evidence  does  not 
show,  but  whether  it  could  or  could  not  is  for  the  present  purpose 
not  important.  The  production  of  the  crust  is  not  a  part  of  the 
process  claimed,  and,  it  is  conceded,  could  not  be.    At  most,  it  is  an 
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incidenta],  perhaps  invariable,  result  of  the  practice  of  the  process 
in  the  one  way  and  by  means  of  the  one  form  of  apparatus  described. 
The  testimony  is  that  only  by  experiment  was  that  result  discovered 
or  discoverable,  and  it  does  not  appear  when  the  discovery  was  in 
fact  made, — probably  not  before  the  patent  was  issued,  else  it  would, 
if  possible,  have  been  made  the  subject  or  incident  of  a  special  claim. 
It  is  unnecessary  to  go  further  into  details.  While  it  has  been 
determined,  and  stands  unquestioned  in  the  case,  that  Perkins  in- 
vented an  improved  and  much  more  efficient  apparatus  for  repairing 
asphalt  pavement  than  any  before  known,  and  incidentally  developed 
— invented — a  new  and  useful  method  of  applying  the  heat,  yet,  nei- 
ther by  itself  nor  in  connection  with  the  other  steps  mentioned  in 
the  claim,  is  that  method  covered  by  the  patent. 

The  claim  would  seem  to  be  invalid  even  if  it  could  be  said  that  the 
word  "heat,"  as  used,  means  a  blast  or  strong  blast  of  heat.  So  read, 
or  read  as  it  stands,  is  it  not  for  an  aggregation  of  steps  which  do  not 
constitute  a  patentable  combination?  Whether  the  old  material  is 
heated  and  softened  in  one  method  or  by  one  means  or  another,  the 
addition  of  new  material  seems  to  be  a  separate  and  independent  act, 
and  equally  and  more  unmistakably  so  the  final  act  of  smoothing  and 
burnishing.  If  these  steps  may  be  regarded  as  constituting  a  single 
process,  because  the  finiQ  result  is  a  repaired  pavement,  tihen,  with 
equal  propriety,  and  without  constituting  an  aggregation,  the  prepara- 
tion of  the  additional  material  to  be  used — all  the  steps  of  that 
preparation,  and  the  bringing  of  it  to  the  place  for  use,  including  the 
means  used  for  bringing  it — might  be  included  in  the  claim. 

The  decree  below  is  affirmed. 


(WO  Fed.  975.) 

HATCH  STORAGE  BATTERY  CO.  v.  ELECTRIC  STORAGE  BATTERY  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.    March  16,  1900.) 

No.  298. 

t  Patents— Suit  for  Infringemrnt— Prbmminart  Injunction. 

The  rule  that  the  validity  of  a  patent  must  be  clearly  shown  by  the 
proofs  to  warrant  the  granting  of  a  preliminary  injunction  in  a  suit  for 
its  infringement,  unless  supported  by  public  acquiescence  or  prior  adjudi- 
cation, applies  also  to  the  question  of  infringement;  and,  although  the 
Talidi^  of  the  patent  has  been  established  by  prior  adjudications,  unless 
they  also  cover  the  issue  as  to  infringement,  the  proof  of  infringement 
must  be  dear,  or  the  injunction  should  be  denied. 

1  Samk— Effect  of  Prior  Decisions. 

In  patent  cases  the  decision  of  the  circuit  court  of  appeals  of  another 
circuit  upon  final  hearing  should  be  followed  with  respect  to  the  issues 
determined  if  based  upon  substantially  the  same  state  of  facts,  although 
the  defendants  are  not  the  same,  or  In  privity,  unless  It  clearly  appears 
that  there  was  manifest  error;  especially  where  such  decision  has  stood 
for  a  number  of  years. 

t  Same— Infringement— Storage  Batteries. 

The  Brush  patent.  No.  337,299,  for  improvements  in  secondary  batteries, 
claim  8,  is  sufficiently  broad  to  cover  any  secondary  battery  which  consists 
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of  metallic  plates,  layers  of  active  material,  and  a  mechanical  support 
which  gives  electrical  contact  between  them,  and  is  Infringed  by  a  battery 
in  which  the  active  material  is  first  cemented  to  the  surfaces  of  noncon- 
ducting porous  battery  plates,  and  then  brought  in  contact  with  the  surfaces 
of  the  lead  plates,  and  there  held. 

4  Same — Decretal  Orders  in  Suits  for  Infringement. 

Complainants  in  patent  cases  must  be  careful  to  limit  their  decrees  and 
decretal  orders  to  precisely  what  was  determined  by  the  court,  under  pen- 
alty, of  being  subjected  to  costs  on  appeal  therefrom. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Causten  Browne  and  Alexander  P.  Browne,  for  appellant. 

John  R.  Bennett  (William  B.  H.  Dowse,  on  the  brief),  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  BROWNS', 
District  Judges. 

PUTNAM,  Circuit  Judge.  This  is  an  appeal  from  a  decretal  order 
granting  an  ad  interim  injunction  in  a  suit  on  a  patent  for  an  in- 
vention. The  general  rules  involved  in  the  allowance  of  such  injunc- 
tions were  stated  b}^  us  in  Wilson  v.  Store-Service  Co.,  31  C.  C.  A.  533, 
SS  Fed.  286,  287,  as  follows: 

**When  the  effect  of  a  temporary  injunction  is  merely  to  maintain  matters 
statu  quo  until  a  final  hearing,  one  may  well  be  granted  notwithstanding  the 
rights  of  the  complainant  are  doubtful,  and  sometimes  even  when  very  doubt- 
ful. But  in  patent  suits  such  an  injunction  does  not  ordinarily  have  that  effect. 
On  the  other  hand,  the  respondent,  while  under  the  injunction,  is  ordinarily  a 
constant  loser,  and  never  regains  his  losses  unless  the  complainant  has  given 
a  bond.  Therefore,  in  this  class  of  cases  the  courts  usually  hold  that,  unless 
the  patent  is  supported  by  public  acquiescence  or  prior  adjudication,  or  some 
other  peculiar  condition,  the  complainant's  rights  must  be  free  from  doubt  to 
entitle  him  to  a  preliminary  injunction.  *  *  *  The  case  at  bar  is  not  an 
exceptional  one  in  other  particulars,  so  that  the  questions  are  as  follows:  Is 
the  validity  of  the  patent  clear?  Or  has  there  been  a  prior  adjudication?  Or 
has  there  been  sufficient  acquiescence?" 

It  will  appear  further  on  that,  so  far  as  the  validity  of  some  of  the 
claims  in  the  patent  at  bar  is  concerned,  there  has  been  a  prior  adju- 
dication, but  there  has  been  none  on  the  precise  question  of  infringe- 
ment here  involved.  Applying,  therefore,  the  underlying  principle 
of  the  general  rules  stated  by  us  in  the  case  cited,  that  there  must 
have  been  a  prior  adjudication,  or  the  validity  of  the  patent  must  be 
clear,  the  injunction  in  this  case  ought  not  to  have  been  granted, 
unless,  on  the  facts  proven,  the  respondent  has  clearly  taken  the  com- 
plainant's device.  The  rule  is  thus  applied  to  cover  the  issue  of 
infringement,  as  well  as  that  of  the  validity  of  the  patent,  by  the 
circuit  court  of  appeals  for  the  Third  circuit,  in  Blakey  v.  Manufactur- 
ing Co.,  37  C.  C.  A.  27,  95  Fed.  136,  and  by  Walk.  Pat.  (3d  Ed.)  §  676, 
and  by  Rob.  Pat.  §  1173. 

Another  rule  of  law  which  it  is  proper  to  invoke  is  that  stated  by 
this  court  in  Beach  v.  Hobbs  (by  an  opinion  passed  down  on  Febmarv 
13,  1899)  34  C.  C.  A.  248,  92  Fed.  146,  147.  Aside  from  the  weli- 
established  rule  restated  in  Wilson  v.  Store-Service  Co.,  ubi  supra,  at 
page  535,  31  C.  C.  A.,  and  page  288,  88  Fed.,  that  ordinarily  a  prior 
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determination  on  final  hearing,  after  a  bona  fide  and  strenuous  con- 
test, is  sufficient  to  justify  an  injunction,  even  as  against  a  new  de- 
fendant, this  court,  in  Beach  v.  Hobbs,  said,  at  page  250,  34  C.  C.  A., 
and  page  147,  92  Fed.,  with  reference  to  the  effect  of  a  prior  adjudica- 
tion by  the  circuit  court  of  appeals  in  another  circuit  as  against  other 
parties,  but  on  the  same  patent,  with  relation  also  to  a  final  hearing 
in  this  circuit,  as  follows: 

** Although  the  defendants  In  this  case  are  not  the  same  or  in  privity  with 
the  defendants  in  the  other  cases,  we  think,  as  a  general  rule,  and  especially 
in  patent  cases,  we  should  follow  the  decision  of  the  circuit  court  of  appeals 
of  another  circuit  upon  final  hearing  with  respect  to  the  issues  determined,  if 
based  upon  substantially  the  same  state. of  facts,  unless  it  should  clearly  ap- 
pear that  there  was  manifest  error." 

Where  the  prior  adjudication  comes  from  a  court  of  final  authority, 
like  the  circuit  court  of  appeals  in  any  circuit,  and  has  stood  for  a 
series  of  years,  the  rule  thus  stated  in  Beach  v.  Hobbs  is  re-enforced 
by  the  additional  considerations  explained  in  Bresnahan  v.  Leveler 
Co.  (C.  C.  A.)  99  Fed.  280,^  in  an  opinion  passed  down  on  January  10, 
IDOO.  In  the  case  at  bar  it  will  be  found  that  all  the  considera- 
tions which  give  weight  to  prior  adjudications,  so  far  as  they  relate 
to  the  validity  of  certain  claims  in  the  patent  in  issue,  have  fidl  force. 

Beyond  stating  that  the  pending  appeal  relates  to  claims  1,  2,  3, 
9,  10,  and  12  of  patent  No.  337,299,  issued  to  Charles  F.  Brush  on 
March  2,  1886,  relating  to  improvements  in  secondary  batteries,  we 
are  saved,  by  the  amount  of  judicial  literature  relating  to  the  subject- 
matter  of  this  case,  from  doing  much  more  than  giving  our  con- 
clusions. Indeed,  it  is  not  even  necessary  to  fully  recite  the  claims,  as 
the  patent  is  found  at  length  in  Electrical  Accumulator  Co.  v.  Brush 
Electric  Co.,  1  U.  S.  App.  320,  decided  by  the  circuit  court  of  appeals 
for  the  Second  circuit,  the  opinion  having  been  rendered  by  Judge 
Shipman.  The  case  is  also  fully  reported  in  2  C.  C.  A.  682,  and  52  Fed. 
130.  The  references  in  this  opinion  will  be  to  1  U.  S.  App.  The 
validity  of  claims  1,  2,  3,  6,  7,  and  12  of  the  patent  in  issue  was  fully 
sustained.  That  covers  all  in  issue  here,  except  9  and  10.  The  case 
was  very  elaborately  considered.  The  decision  has  never  been  ju- 
dicially overruled,  doubted,  or  qualified.  Therefore,  on  the  principles 
which  we  have  stated,  although  it  was  against  a  different  respondent 
from  that  at  bar,  it  must  be  accepted  as  conclusive  on  this  appeal  as 
to  the  validity  of  claims  1,  2,  3,  and  12.  There  can  be  no  question  as 
to  the  state  of  facts  as  between  that  case  and  this  appeal,  because,  in 
that  case,  there  were  under  consideration  the  entire  state  of  the  art, 
and  all  the  anticipatory  matter  which  has  been  laid  before  us,  includ- 
ing, especially,  the  publications  about  the  De  La  Rive  battery  and 
the  patent  to  George  G.  Percival,  No.  53,668,  issued  on  April  3,  1866. 

The  issue  of  infringement,  however,  as  presented  in  the  case  at  bar, 
was  not  before  the  circuit  court  of  appeals  in  the  Second  circuit.  It 
was  there  said,  at  page  553  (2  C.  C.  A.  689,  52  Fed.  136),  that  there 
was  no  question  as  to  infringement.  This  is  elaborated  bv  the  obser- 
vation of  Judge  Shipman,  at  page  561  (2  C.  C.  A.  694,  52  Fed.  141), 

» 39  c.  C.  A  50a 
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in  regard  to  the  sixth  and  seventh  claims  of  Mr.  Brush's  patent.    He 
observed: 

'The  battery  of  these  claims  Is  the  one  distinctly  known  as  the  storage  bat- 
tery of  Brush,  and  is  the  one  with  which  the  battery  of  the  defendants,  which 
is  fiUed  with  the  paste  or  cement  of  Faure,  corresponds." 

As  Judge  Shipman  construed  these  particular  claims,  they  contem- 
plated filling  grooves,  perforations,  or  other  receptacles  in  the  lead 
plates  with  the  active  material,  and  therefore  they  were  extremely 
narrow;  so  that,  as  the  respondent's  device  before  Judge  Shipman  in- 
fringed claims  6  and  7,  it  certainly  infringed  the  claims  which  are  in 
issue  here.  It  follows,  as  we  have  said,  that  the  careful  construction 
of  the  claims  necessary  to  determine  the  question  of  infringement  on 
this  appeal  has  never  been  adjudicated. 

In  the  device  of  the  respondent  in  this  case,  the  active  material  is 
first  cemented  to  the  surfaces  of  nonconducting  porous  battery  plates^ 
and  then  brought  in  contact  with  the  surfaces  of  the  lead  plates,  and 
there  held.  The  substance  of  the  contention  of  the  respondent  is  that 
this  is  not  an  infringement,  because  Brush's  claims  are  limited  to 
lead  plates  which  not  merely  support  the  active  material  in  any  one 
of  all  the  various  meanings  of  the  word  "support,"  but  actually 
carry  it  in  such  manner  that  the  plates  resist  the  entire  specific 
gravity  of  the  active  material.  The  proposition  of  the  respondent 
is  to  the  effect  that  at  the  date  of  Brush's  invention  the  state  of  the 
art  was  such  as  to  narrow  what  Brush  did  to  mechanically  tying 
together  the  active  material  and  the  lead  plates  in  such  method 
that  the  lead  plates  carried  the  active  materisQ  in  the  limited  manner 
we  have  described.  As  there  are  some  expressions  in  the  opinion 
of  Judge  Shipman  which  give  color  to  this  proposition,  we  deem  it 
necessary  to  investigate  to  some  extent  the  true  nature  of  Brush's 
invention,  and  also  to  determine  whether  or  not  any  of  the  claims 
in  issue  cover  what  he  did,  at  all  times  keeping  ourselves  within  such 
limits  of  safety  that  the  conclusions  we  reach  will  be  within  the  rules 
we  have  stated  as  to  ad  interim  injunctions.    ' 

The  fraction  of  Brush's  invention  now  before  the  court  has  been 
variously  described.  It  is  conceded  to  be  practically  the  same  as 
that  of  Faure,  a  citizen  of  France.  Various  inharmonious  and  differ- 
ing descriptions  of  its  nature  are  recited  by  Judge  Coxe  in  Electrical 
Accumulator  Co.  v.  Julien  Electric  Co.  (C.  C.)  38  Fed.  117,  132,  133. 
According  to  the  extracts  there  given,  the  inventor  himself  ''boasted" 
of  being  the  first  that  produced  spongy  lead  in  large  quantities  on 
the  electrode  of  a  battery,  and  that  he  was  the  first  to  recognize  it  as 
an  element  of  a  secondary  battery.  The  other  extreme  theory  of 
Brush's  invention  is  that  which  we  have  already  said  is  propounded 
by  the  respondent  in  the  case  at  bar,  and  which  would  find  support 
in  the  expressions  of  Judge  Shipman  cited  by  the  respondent,  if  they 
were  to  be  taken  literally,  and  without  qualification,  by  what  appears 
elsewhere  in  his  opinion. 

Between  these  extremes,  we  find  the  statement  made  by  the  wit 
ness  Brackett  in  the  following  language.  In  referring  to  the  re- 
spondent's battery,  he  said: 
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*^e  conducting  lead  plates  are  throughout  their  extent  substantially  In  con- 
tact with  the  layers  of  active  material,  so  as  to  be  in  electrical  conDection 
therewith,  and  this,  whatever  be  the  method  of  mere  mechanical  support,  em- 
bodies the  Invention  of  Brush  in  the  patent  In  suit." 

This  embraces  three  elements:  First,  plates;  second,  layers  of 
active  material;  and,  third,  any  mechanical  support  of  the  plates  and 
active  material  which  gives  electrical  contact.  Although  this  does 
not,  perhaps,  express  the  invention  in  strictly  accurate  and  technical 
language,  yet  we  are  clear  that  the  limit  which  is  given  in  it  is  safe. 

I!ie  patentee,  in  his  specification,  uses  the  following  language: 

*1  would  have  it  understood  that  I  do  not  restrict  myself  to  any  particular 
form  of  active  or  absorptive  material,  or  to  any  particular  method  of  applying  it 
to  or  combining  it  with  the  plate  or  support,  as  my  invention  consists,  broadly, 
In  a  secondary  battery  plate  or  element  having  active  or  absorptive  material 
primarily  and  mechanically  applied  thereto  or  combined  therewith,  as  contra- 
distlDguished  from  a  plate  or  element  having  the  active  material  produced 
by  the  disintegrating  action  of  electricity,  as  in  the  well-known  Plants  pro- 
cess." 

The  Plants  process  is  explained  in  Electrical  Accumulator  CJo.  v. 
Brash  Electric  Co.  All  we  need  say  about  it  is  that  an  ever-present 
feature  of  it  is  a  lead  plate,  on  which  there  was  formed  in  the  battery, 
by  dectrolysid,  a  film  or  skin  of  peroxide  of  lead.  Returning,  there- 
fore, to  what  Brush  said  as  to  the  "well-known  Plants  process,"  Judge 
Shipman  says,  at  page  548  (2  C.  C.  A.  685,  52  Fed.  133),  that  "the 
improvement  described  in  No.  337,299  was  confessedly  an  improve- 
ment upon  the  Plants  battery,  and  upon  no  other."  Also,  on  page 
552  (2  C.  C.  A.  688,  52  Fed.  135),  he  says:  '"He  [Brush]  i^  describing 
an  improvement  upon  a  Plants  secondary  battery,"  etc.  "Brush's  sec- 
ondary battery  is  Plant^'s  secondary  battery  improved,  and  his  lan- 
guage is  to  be  read  in  the  light  of  that  fact,"  etc.  Speaking  of  Perci- 
val's  invention,  at  page  552  (2  C.  C.  A.  688,  52  Fed.  136),  he  says: 
"This  invention,  as  described,  resided  solely  in  the  substitution  of 
separate  layers  of  coarse  powder  for  the  two  metallic  plates  of  a 
Plants  battery."  It  appears  throughout,  therefore,  that  Judge  Ship- 
man  insisted  that  metallic  plates  underlaid  Plant^'s  conception,  and 
that  the  same  underlying  element  was  carried  forward  into  Brush's 
invention.  This  is  made  idl  the  more  clear  from  what  we  gather  of 
the  De  La  Rive  battery,  and  from  what  was  shown  in  Percival's  pat- 
ent With  reference  to  Percival,  we  must,  on  the  proofs  before  us, 
accept  the  explanation  given  of  it  in  the  expression  of  Judge  Shipman 
which  we  have  already  cited. 

Prof.  Trowbridge  shows  certain  distinctive  features  of  the  Be  La 
Rive  battery  as  follows: 

"la  the  year  1863  there  waa  described  In  the  Electrician,  in  an  article  on 
"Secondary  Batteries,*  a  battery  in  which  the  oxygen  electrode  consisted  of  a 
porouB  cup  containing  peroxide  of  lead  with  a  conducting  strip  of  platinum  or 
lead  extending  down  through  the  mass  of  peroxide.  •  •  •  In  the  De  La 
Rive  battery,  the  active  material  was  not  supported  by  the  metalUc  conductor, 
hot  was  supported  by  a  porous  cup." 

This  explanation  of  the  De  La  Rive  battery  by  Prof.  Trowbridge* 
we  also  must  accept  on  the  proofs  in  the  record. 

It  is  to  be  borne  in  mind  that  we  must  apply,  on  the  question  of 
the  effect  of  the  De  La  Bive  and  Percival  devices  on  this  appeal,  the 
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rule  that  the  complainant  must  establish  its  case  clearly  on  all  ques- 
tions except  so  far  as  determined  by  the  circuit  court  of  appeals  in 
the  Second  circuit,  as  we  have  already  explained  the  result  of  that 
ease.    Therefore,  as  the  record  does  not  show  clearly  whether  or 
not  the  De  La  Rive  and  Percival  devices  cover  secondary  batteries 
in  the  strict  sense  of  the  word,  we  must  assume  that  they  do,  as 
was  apparently  assumed  by  both  Judge  Shipman  and  Prof.  Trow- 
"bridge.     Consequently,   wherever  Brush,  in   the  extract  which   we 
have  made  from  his  specification,  uses  the  words  "or  element"  in 
connection  with  the  word  "plate,"  the  words  "or  element''  must  W 
stricken  out,  with  reference,  at  least,  to  an  application  for  an  ad 
interim  injunction.     Therefore,  in  one  direction,  for  the  purposes  of 
this  appeal,  we  must  insist  that  a  plate,  as  a  plate,  is  an  element  in 
this  combination.    Looking,  however,  in  the  other  direction,  we  per- 
ceive clearly  the  other  limit  of  which  we  may  give  the  complainant 
the  benefit  on  a  proceeding  of  this  character.    We  have  referred  to 
certain  expressions  of  Judge  Shipman  in  Electrical  Accumulator  Co. 
V.  Brush  Electric  Co.,  which,  taken  literally  and  alone,  support  the 
narrow  construction  which  the  respondent  below  puts  on  the  inven- 
tion in  issue;   but,  after  remarking  that  Brush's  improvement  was 
confessedly  an  improvement  on  the  Plants  battery,  and  on  no  other,  as 
we  have  already  stated,  he  says,  at  page  548  (2  C.  C.  A.  685,  52  Fed. 
133),  that  it  consisted  "broadly,"  and  so  forth,  "as  contradistinguished 
from  a  plate  or  element  having  the  active  material  produced  by  the 
disintegrating  action  of  electricity,  as  in  the  weU-known  Plants 
process."    This  expression  is  found  in  the  extract  from  Brush's  speci- 
fication which  we  have  already  given.    The  keynote  of  this  is  that 
Brush's  invention  is  set  off  against  Plant^'s  method  of  obtaining  the 
active  material  by  electrolysis,  and  therefore  it  embraces  everything 
where  a  plate  is  used  which  can  be  thus  distinguished  from  Plants. 
Of  course,  as  is  implied  by  the  expression  used  by  Judge  Shipman  in  re- 
ferring to  Brush,  at  pagfe  5C1  (2  C.  C.  A.  694,  52  Fed.  141),  "a  larger 
surface  of  metal  was  exposed,"  an  essential  feature  of  his  invention 
is  such  an  arrangement  as  will  give  a  large  area  of  reliable  electrical 
contact.     Putting  all  this  together.  Judge  Shipman's  expressions 
permit  Brush's  invention  to  be  construed  substantially  as  Brackett 
described  it;   and  there  is  nothing  in  the  record  inharmonious  with 
this  result.     On  the  whole,  we  find  enough  in  the  proofs  to  clearly  re- 
quire us  to  maintain  that  Brush's  invention  covers  the  limits  which 
we  have  stated;  that  is  to  say,  on  the  one  hand,  plates,  and,  on  the 
other  hand,  a  combination  giving  electrical  contact  between  plates 
and  active  material  mechanically  applied. 

We  do  not  deem  ourselves  justified  in  going  at  length  into  the 
proofs  on  this  last  proposition,  which,  on  a  final  hearing,  may  put 
on  a  very  different  aspect  from  that  which  they  now  present.  We 
must,  however,  refer  to  the  positions  taken  by  the  respondent  with 
reference  to  the  De  I^a  Rive  battery  and  the  Percival  patent.  It  is 
admitted  that  these  devices  belong  to  what  the  respondent  describes 
as  the  "vessel-support  class,"  and  it  is  claimed  that  the  respondent's 
device  is  of  the  same  class.  We  are  looking  now  only  with  reference 
to  the  limits  which  we  must  place  on  Brush's  invention.    We  are 
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boond  to  assume,  as  we  have  already  said,  that  both  the  De  La  Rive 
and  Percival  inventions  related  to  secondary  batteries,  strictly  speak- 
ing, or,  at  least,  covered  them;  but,  as  already  said  in  the  expressions 
which  we  have  cited  from  Judge  Shipman  and  Prof.  Trowbridge,  in 
each  of  them  the  active  material  was  contained  in  a  "vessel"  with 
porous  walls.  It  is  clear  that  there  is  nothing  in  a  "vessel,"  as  fairly 
understood,  which  gives  normal  opportunity  for  the  area  of  electrical 
contact  with  the  metallic  plate  which  we  have  seen  was  one  of  the 
features  of  Brush's  device.  Indeed,  the  conformation  of  a  vessel 
which  will  hold  some  finely-divided  metallic  substance,  especially  the 
conformation  of  a  porous  cup,  excludes  this  feature  in  all  reasonable 
and  ordinary  uses  of  the  expression.  We  have  clear,  reflected  light 
cast  on  this  matter  by  the  evidence  of  Morton,  brought  into  the  case 
by  respondent.    He  said : 

"I  feel  certain  that  any  one  with  the  knowledge  possessed  by  one  familiar 
with  the  construction  and  operation  of  galvanic  batteries  at  that  date  would 
<with  the  Percival  patent  before  him)  construct  a  battery  which  would  consist, 
in  sabstance,  of  large  metallic  plates  of  copper  (or  of  lead,  if  he  employed 
lead  in  powder  in  place  of  charcoal),  covered  with  a  layer  of  carbon  or  lead 
in  coarse  powder,**  etc. 

Of  course,  this  necessarily  means  the  construction  of  what  did  not 
eiist, — that  is  to  say,  plates;  and  it  leads  plainly  to  the  conclusion 
that  Morton  did  not  find  plates  in  the  Percival  battery.  No  more 
could  he  find  them  in  De  La  Rive's.  We  may  remark  that  his  sug- 
gested possibilities  of  the  Percival  battery  are  rendered  of  no  avail 
under  the  practical  rules  stated  by  us  in  Heap  v.  Suffolk  Mills,  27  C. 
C.  A.  316,  82  Fed.  449,  453.  We  are  clear,  therefore,  that  in  no  prac- 
tical or  reasonable  sense  of  the  expression  can  Brush's  plates,  com- 
bined in  the  way  which  we  have  explained,  be  found  anywhere  in  the 
period  intervening  between  Plants?  and  him;  and  there  is  not  the 
slightest  suggestion  that  it  preceded  that  period. 

We  have  next  to  consider  how  far  the  patent  in  issue  covers  Brush's 
invention  within  the  limits  which  we  can  clearly  concede  to  it.  We 
will  first  look  at  the  specification.  Here  we  are  met  by  the  re- 
spondent with  the  proposition  that  the  word  "support"  is  every- 
where present,  and  that,  instead  of  giving  to  it  the  comprehensive 
construction  ordinarily  given  it,  it  must  be  limited  in  the  narrow  way 
claimed  by  the  respondent,  as  we  have  iwinted  out.  On  the  other 
hand,  according  to  the  rules  stated  in  Reece  Button-Hole  Mach.  Co.  v. 
Globe  Button-Hole  Mach.  Co.,  10  C.  C.  A.  194,  61  Fed.  958,  we  are  not 
permitted,  in  litigation  of  this  character,  to  give  any  word  a  particular 
interpretation  when  it  is  fairly  capable  of  another  one  which  will  en- 
able the  patent  to  cover  the  actual  invention.  Not  only  does  the 
word  "support"  include  bearing  weight,  but  it  is  also  used  by  the 
student,  and  understood  in  common  phraseology,  as  covering  "to  keep 
from  falling,"  and  other  kindred  expressions.  It  certainly  is  capable 
of  a  liberal  interpretation  for  the  purposes  which  we  have  before  us. 
All  the  comments  made  on  this  word,  and  likewise  all  the  comments 
made  on  the  word  "coated,"  wherever  found  in  this  patent,  must  yield 
to  this  rule  of  construction;  but  it  is  not  necessary  to  rely  on  this, 
because  in  everj'  case  where  the  word  "support''  or  the  word  "coated" 
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appears  they  are  coupled  with  the  alternative  word  "combine." 
Therefore,  in  every  aspect,  there  is  no  difficulty  arising  from  the  use 
of  any  of  the  particular  words  which  the  respondent  emphasizes  to  us; 
and  the  specification  is  left  to  be  controlled  by  the  expression  to  which 
we  have  already  called  attention;  that  is  to  say,  "as  contradistin- 
guished from  a  plate  or  element  having  the  active  material  produced 
by  the  disintegrating  action  of  electricity,  as  in  the  well-known  Plants 
process."  Omitting  the  words  "or  element,"  this  is  the  master  ex- 
pression, as  we  have  already  pointed  out;  and  nothing  can  be  found 
in  the  specification  which  relieves  us  from  giving  it  the  full  force  to 
which  it  is  fairly  entitled. 

We  are  now  prepared  to  consider  whether  or  not  any  of  the  claims 
of  the  patent  in  issue  clearly  cover  Brush's  full  invention  as  thus 
explained.    The  third  claim  does.    This  is  in  the  following  language: 

"A  plate  or  suitable  support  primarily  coated  or  combined  with  mechanicaUy 
applied  oxide  of  lead  or  equivalent  lead  compound,  substantiaUy  as  set  forth." 

Our  conclusion  is  made  plain  by  striking  from  this  claim  all  the 
alternative  phraseology',  and  thus  leaving  only  what  is  necessary  to 
it;  that  is  to  say,  the  following: 

*'A  plate  combined  with  mechanicaUy  applied  oxide  of  lead*  or  equivalent 
lead  compound,  substantiaUy  a&  set  forth." 

In  construing  this  claim,  we  are  permitted  to  omit  the  alternative 
words  which  we  have  stricken  out,  because,  if  they  stood  alone,  they 
would  narrow  the  claim  within  Brush's  actual  invention.  The  word^ 
"primarily"  a  careful  examination  of  the  specification  will  show  is 
only  equivalent  to  the  effect  of  the  use  of  fiie  word  "mechanically." 
Indeed,  in  the  opening  paragraph  of  the  patent  one  is  used  for  the 
other.  The  word  is  not  one  which,  in  this  connection,  has  so  clear  an 
interpretation  as  to  require  such  effect  to  be  given  to  it  as  to  defeat 
the  just  result  of  supporting  a  clearly  proven  invention.  So,  also, 
the  words,  "substantially  as  set  forth,"  found  in  this  claim,  unless 
under  the  most  exceptional  circumstances,  have  never  been  held  to 
defeat  the  just  rights  of  an  inventor.  This  court  very  lately,  in 
Beach  v.  Hobbs,  34  C.  C.  A.  248,  92  Fed.  146,  151,  said  that  these 
words  do  not  prohibit  a  patentee  from  invoking  the  doctrine  of 
known  equivalents.  Therefore  we  are  plainly  entitled  to  simplify 
the  claim  as  we  have  done,  and  thus  to  bring  it  down  to  correspond 
precisely  with  Brush's  invention  within  the  limitations  which  we 
have  allowed  it. 

Claims  9  and  10  were  not  within  the  consideration  of  the  circuit 
court  of  appeals  in  Electrical  Accumulator  Co.  v.  Brush  Electric  Co.; 
and,  therefore,  under  the  rules  applicable  to  ad  interim  injunctions^ 
we  give  them  no  further  attention.  The  effect  of  claim  12,  which 
relates  to  a  process,  is  doubtful,  and  therefore  we  pass  it  by.  The 
first  claim  contains  the  expression  "or  material  adapted  to  become 
active."  This  expression  is  used  in  the  alternative;  but,  unlike  the 
alternative  words  found  in  claim  3,  if  it  stood  alone  it  might  en- 
large the  claim  beyond  the  invention,  instead  of  limiting  it,  and 
therefore  it  renders  this  claim  of  doubtful  validity.  Claim  2  con- 
tains the  words  "provided  with  a  coating  or  surface  layer,"  etc., 
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which  brings  it  within  the  same  narrow  class  as  claims  7  and  8, 
as  explained  by  Judge  iShipman  in  the  references  which  we  have 
already  made  to  his  opinion;  so  that  probably  it  is  not  infringed  by 
the  respondent's  device.  On  the  whole,  we  limit  complainant's  rem- 
edy on  this  appeal  to  the  third  claim. 

What  we  thus  have  remaining  of  the  third  claim,  as  we  are  at  lib- 
erty to  reconstruct  it,  is  clearly  within  Brush's  invention  as  shown 
bv  his  specification  and  the  state  of  the  art.  It  requires  only  a  plate 
combined  with  mechanically  applied  active  material.  Neither  the 
invention  nor  the  claim  requires  that  the  active  material  should  be 
carried  by  the  plate  in  the  manner  which  the  respondent  asserts. 
'Hie  word  "combined,"  alike  in  the  claim  and  in  the  specification,  is 
not  to  be  narrowly  construed.  It  must  be  conceded  that  in  tiiis 
connection  it  is  not  limited  to  either  a  chemical  or  a  molecular  com- 
bination. A  close  contact,  sufficient  for  electrical  purposes,  is  clearly 
within  a  fair  meaning  of  the  word;  and  a  close  contact  is  clearly 
within  the  field  of  Brush's  invention. 

Even  under  the  limited  construction  which,  for  this  appeal,  we 
thas  give  the  invention  and  claim  3,  the  respondent's  device,  as  we 
have  already  i>artly  explained  it,  is  clearly  an  infringement.  Its 
active  material  is  first  cemented  to  the  surfaces  of  nonconducting 
porous  battery  plates,  and  then  is  brought  into  contact  with  the 
surfaces  of  lead  plates,  and  held  there.  Of  course,  on  our  construc- 
tion of  Brush's  invention  and  claim  3,  the  fact  that  the  respondent's 
lead  plates  are  of  extreme  thinness  is  of  no  consequence.  Neither 
is  it  possible,  on  the  rules  of  construction  which  we  have  applied 
to  this  case,  to  hold  that  the  respondent's  nonconducting  porous  bat- 
tery plates  make  its  device  of  the  vessel-support  class;  and  any  flat 
fnil^tance,  like  the  respondent's  porous  plates,  which  fairly  permits 
the  proper  area  of  electrical  contact  with  the  lead  plates,  is,  neither 
theoretically,  nor  for  practical  purposes  in  the  art  which  we  are 
considering,  a  cup  or  vessel.  It  may  be  true  that  the  respondent  im- 
proved the  details  of  combining  the  active  material  with  the  plates 
over  those  demonstrated  by  Brush;  but  it  seems  to  us  clear  that  it 
OSes  all  the  essential  elements  of  Brush's  invention,  and  of  the  third 
ckim,  within  the  limits  which  we  have  given.  Therefore  it  also 
seems  to  us  clear  that  the  respondent  has  taken  the  complainant's 
device. 

As  we  have  already  said,  the  only  claims  in  issue  are  1,  2,  3,  9,  10, 
and  12;  but  the  decretal  order  taken  by  the  complainant  below  cov- 
ered all  the  claims  in  the  patent.  Considering  the  uses  to  which 
decrees  and  decretal  orders  in  patent  cases  are  applied,  and  the  fre- 
qoent  inability  of  the  great  public  with  which  they  are  used  to  ascer- 
tain the  circumstances  under  which  they  issue,  we  have  several  times 
cautioned  parties  complainant  that  they  must  be  careful  to  limit 
their  decrees  and  decretal  orders  to  precisely  what  was  determined 
by  the  court.  In  this  case,  the  decree  below  should  be  modified 
only  in  a  particular  which  does  not  affect  the  substantial  interests 
of  the  parties.  Thenefore,  if  nothing  else  appeared,  neither  party 
would  ordinarily  be  given  the  costs  of  appeal,  as  was  determined  by 
OS  hi  Packard  v.  Lacing-Stud  Co.,  16  C.  C.  A.  639,  70  Fed.  66,  68, 
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and  in  New  England  R.  Co.  v.  Carnegie  Steel  Co.,  21  C.  C.  A.  219,  75 
Fed.  54,  59;  but,  in  connection  with  the  caution  which  we  have  here- 
tofore given  parties  with  reference  to  the  proper  limiting  of  decrees 
and  decretal  orders,  we  said  in  Shute  v.  Machine  Co.,  12  C.  C.  A.  356, 
64  Fed.  368,  369,  that,  when  the  caution  was  not  thereafter  regarded, 
we  should  endeavor  to  protect  ourselves  by  a  proper  adjustment  of 
the  costs.  The  decretal  order  appealed  from  is  modified  so  as  to 
limit  it  to  the  third  claim,  and,  as  so  modified,  is  affirmed;  and  each 
party  shall  pay  one  half  of  the  costs  of  appeal. 

ALDRICH,  District  Judge.  I  concur  in  so  much  of  the  foregoing 
result  as  sustains  the  third  claim  and  the  injunction  thereon.  I  do 
not  expressly  dissent  as  to  the  other  matters  discussed  in  the  opin- 
ion, but,  in  view  of  the  decisions  elsewhere  upon  final  hearing,  I 
doubt  the  exi)ediency  upon  an  appeal  from  a  preliminary  injunction 
of  passing  upon  all  the  matters  contained  in  the  opinion. 


aOO  Fed.  984.) 

CONSOLIDATED  FASTENER  CO.  v.  HAYS  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  28,  1900.) 

No.  91. 

1.  Patents— Infringement. 

Infringement  of  a  patented  metal  button,  consisting  of  a  socket  member 
and  a  spring  stud,  is  not  avoided  by  transposing  the  resiliency  from  the 
stud  to  the  socket,  by  using  a  solid  stud  and  slitting  the  socket,  the  funda- 
mental structure  of  which  remains  unchanged;  such  change  being  merely 
the  addition  of  a  new  function  to  the  socket  member,  which  in  no  way 
changes  the  action  of  the  patented  combination. 

2.  Same— Buttons. 

The  Mead  patent,  No.  325,430,  for  improvement  in  buttons,  construed, 
and  held  infringed  as  to  claim  2  by  the  device  of  the  Pringle  patent.  No. 
600,114. 
8.  Same— Suit  for  Infringement— Review  of  Interlocutory  Order. 

On  an  appeal  from  an  order  granting  or  continuing  a  preliminary  in- 
junction, the  court  below  having  followed  an  adjudication  at  circuit  sus- 
taining the  patent  after  contest  upon  pleadings  and  proofs,  such  adjudi- 
cation Is  to  be  given  the  same  weight  it  should  have  before  the  circuit 
court.  In  the  absence  of  some  controlling  reason  requiring  it,  an  appeal 
from  such  an  interlocutory  order  cannot  be  used  for  the  review  of  the 
final  adjudication  on  which  it  was  based. 
4.  Same— Preliminary  Injunction— Effect  of  Prior  Adjudication. 

Testimony  of  prior  use,  presented  by  ex  parte  affidavits  on  the  hearing 
of  a  motion  for  injunction,  after  an  adjudication  of  the  validity  of  the 
patent,  is  to  be  accepted  with  caution,  and  must  be  clear  and  convincing, 
to  warrant  what  is  substantially  a  reversal  of  an  adjudication  at  final 
hearing. 
6.  Same. 

The  mere  introduction  of  prior  patents  on  the  hearing  of  a  motion  for 
a  preliminary  injunction,  where  the  patent  has  previously  been  adjudged 
valid  on  a  final  hearing,  does  not  change  the  effect  of  such  adjudication, 
unless  they  indicate  that  the  prior  art  knew  of  devices  not  indicated  by 
the  patents  in  proof  before  tbe  judge  who  made  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 
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This  case  comes  before  this  court  on  appeal  from  an  order  of  the  cir- 
cuit court,  Northern  district  of  New  York,  refusing  to  dissolve  a 
preliminary  injunction  theretofore  granted,  restraining  the  defendants 
from  the  alleged  infringement  of  claim  2  of  United  States  letters  pat- 
ent to  Albert  G.  Mead,  No.  325,430,  September  1,  1885,  for  improve- 
ment in  buttons. 

Ghas.  £.  Mitchell,  for  appellants. 

John  R  Bennett,  for  appellee. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  specification  states  that  the  "in- 
vention relates  to  buttons,  more  particularly  those  secured  to  the  fab- 
ric or  cloth  by  metallic  fastenings,  and  provided  with  an  open  central 
bore,  which  adapts  them  for  use,  especially  with  spring  studs,  while 
in  the  particular  button  finish,'  so  called,  combined  with  the  central 
bore,  and  in  the  general  arrangement  and  disposition  of  the  several 
parts  with  respect  to  each  other,  is  embodied  the  subject  of  the  inven- 
tion." Reference  may  be  had  to  the  drawing  of  Mead's  device,  infra, 
which  is  a  reproduction  on  a  larger  scale  of  Fig.  1  of  the  patent. 
The  other  two  drawings,  Raymond's  and  defendants',  will  be  referred 
to  hereafter. 

MEAD325430. 
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DEFENDANTS* 


The  specification  proceeds: 

"The  button  is  composed  of  a  slightly-dished  lower  disk,  B,  centrally  perfo- 
rated, ♦  ♦  •  and  which  may  be  struck  from  thin  metal  of  any  suitable 
description.  C  represents  a  circular  disk,  also  provided  with  a  central  bore, 
with  the  metal  at  or  near  the  opening  bent  or  burred,  forming  a  short  frustum 
of  a  cone,  and  when  in  place  this  disk  or  *anvil  plate'  rests  upon  the  lower  disk, 
B,  with  the  burred  portion  downward,  while  the  two  openings  [in  B  aud  in  C] 
form  a  central  bore.  F  represents  an  annular  ring  of  filling  to  protect  the 
upper  metal  cap,  E,  by  re-enforcement."  **Thls  upper  metal  cap,  E,  which  Is 
of  convex  shape,  inclosing  said  disks,  B  and  C,  and  filling,  F,  said  cap,  E,  beln^ 
also  imperforate,  and  provided  with  a  button  finish,  I  consider  a  very  important 
part  of  my  invention^  and,  in  connection  with  metal  buttons  of  the  class  here- 
inbefore premised,  has,  I  believe,  never  been  used;  that  is,  the  metal  buttons, 
employed  in  combination  with  spring  studs,  have  generally  been  flat  disks, 
provided  with  a  central  bore,  and  with  the  stud,  when  locked  in  position,  pro- 
jecting slightly  above  or  even  with  the  surface  of  the  top  of  the  button." 
**The  device  is  attached  to  the  fabric  by  a  fastening  eyelet  shown  at  "d"  as  an 
ordinary  hollow  eyelet,  having  an  internal  central  bore  sufficient  to  permit  the 
burr  or  truncated  cone  formed  on  the  anvil  plate,  C,  to  enter  therein,  and  thus 
the  latter  spreads  and  rivets  the  top  of  the  eyelet  down  upon  the  lower  disk, 
B,  of  the  button,  and  prevents  its  withdrawal.  ♦  ♦  ♦  For  this  reason 
tsays  the  patentee]  I  have  termed  said  disk  or  plate,  C,  the  *anvll  plate,*  since 
it  acts  like  an  anvil  upon  which  to  rivet  or  clinch  the  upper  part  of  the  shank 
of  the  fastening  eyelet.  Furthermore,  the  rough  upset  end  of  the  eyelet,  d, 
passing  between  the  disk,  B,  and  the  plate,  G,  is  completely  concealed,  and  a 
smooth  and  nicely-finished  surface  is  given  to  the  interior  periphery  of  the 
central  bore,  and  no  obstruction  is  offered  to  the  entrance  or  withdrawal  of  the 
stud." 

A  glance  at  the  drawing  will  show  that  the  anvil  plate  has  two 
functions, — ^a  positive  one,  in  that  it  acts  as  an  anvil  upon  which  the 
eyelet  is  struck  up;  and  a  negative  one,  in  that,  having  thus  con- 
tributed to  produce  the  fastening  to  the  fabric,  it  is  so  contrived  as  to 
give  clearance  for  the  inserted  stud,  which  is  shown  in  dotted  lines 
in  the  drawing.    The  specification  concludes  thus: 

**When  the  article  is  completed,  it  Is  provided  with  a  central  bore,  and  ready 
for  immediate  application  to  a  glove  or  other  article  of  wear  by  simply  driving 
In  the  fastening  eyelet" 

The  claim  involved  reads  as  follows: 

"(2)  A  convex  imperforate  cap,  Inclosing  the  interior  of  a  button,  in  com- 
bination with  a  disk  to  which  the  lower  edges  of  said  cap  are  attached,  and 
which  has  a  central  opening,  a  second  disk  within  said  cap,  and  provided  with 
a  central  tubular  lip,  which  extends  downward  into  the  central  opoaing  of  the 
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fint  disk,  and  an  eyelet  for  attaching  the  latter  to  the  fabric,  snbstantially  as 
•et  forth." 

In  August,  1889,  this  patent  came  before  Judge  CJolt,  holding  cir- 
cuit court  in  the  district  of  Massachusetts,  upon  final  hearing  on 
ideadings  and  proofs,  in  a  suit  brought  to  enjoin  a  device  shown 
in  United  States  patent  to  one  Raymond,  No.  369,882,  a  drawing  of 
which  is  given  supra«  That  suit  seems  to  have  been  vigorously  con- 
tested. The  defendants  introduced  in  evidence  the  file  wrapper  and 
contents,  examined  experts,  and  put  in  14  United  States  and  9  for- 
eign patents.  The  case  is  reported  as  Kent  v.  Simons  (C.  C.)  39  Fed. 
606,  the  relevant  parts  of  the  opinion  reading: 

*The  Inyention  relates  to  an  improved  construction  in  the  button-hole  mem- 
ber, and  especially  in  the  retention  of  the  button  finish  in  fasteners  of  this 
tjpe.  *  *  *  The  defendants  insist  that  the  Mead  patent  is  for  an  improve- 
ment in  ordinary  metal  buttons,  and  that  Its  use  with  a  spring  stud  is  only  one 
of  the  forms  in  which  the  button  may  be  used.  I  cannot  accept  this  construc- 
tion of  the  patent.  ♦  *  ♦  The  principal  object  of  the  Mead  invention  was 
the  production  of  an  improved  button  adapted  for  use  with  a  spring  stud. 
•  •  *  Talking  this  view  of  the  patent,  that  the  Invention  of  Mead  Is  pri- 
marily an  improvement  in  metaUic  fasteners  to  be  used  with  spring  studs,  I 
think  the  patent  is  valid.  There  are  many  prior  patents  in  this  branch  of  the 
art,  but  as  to  this  particular  type  of  button  I  thinly  Mead  made  a  patentable 
improvement  over  prior  buttons  of  this  class.  All  the  elements  of  the  Mead 
fawener,  separately  considered,  may  be  found  in  prior  patents  for  ordinary  but- 
tons, or  for  fasteners  composed  of  a  metallic  button  member  and  metallic 
button-bole  member,  but  the  combination,  as  arranged  by  Mead,  is  new,  and 
prodnces  an  improved  result;  that  improvement  consisting  largely  in  the  con- 
Tenlent  form  of  the  central  opening  for  receiving  the  spring  stud,  while  at  the 
same  time  preserving  the  'button  finish.'  The  M^ul  Improvement  is  mani- 
fesUy  of  Umited  scope,  in  view  of  the  many  prior  devices,  but  I  do  not  think 
it  was  anticipated  by  anything  found  in  those  devices,  and  I  believe  its  pro- 
duction, notwithstanding  what  preceded  it  in  the  art,  involved  the  exercise 
of  the  inventive  faculty." 

The  Raymond  device  was  held  to  be  an  infringement,  as  it  quite 
plainly  is.  The  lower  plate,  B,  is  altered  in  form,  but  not  in  func- 
tion, and  the  filling,  F,  is  omitted,  but  all  the  elements  of  the  Mead 
second  claim  (which  does  not  contain  the  filling)  are  found  co-oper- 
ating together  in  the  same  way  to  produce  the  same  result.  In  a 
subsequent  suit  before  the  same  judge,  upon  motion  for  preliminary 
injunction,  it  was  held  that  a  defendant  who  had  no  eyelet  and  no 
anvil  plate  did  not  infringe;  the  court  setting  forth  with  more  full- 
ness than  in  its  earlier  decision  the  functions  of  the  "anvil  plate," 
and  holding  that  "an  anvil  plate  to  rivet  down  the  eyelet  upon  the 
lower  disk  is  the  essential  feature  in  the  Mead  button."  Fastener 
Co.  V.  Weisner  (C.  C.)  90  Fed.  104.  There  are  no  other  reported  ad- 
jndications  touching  this  patent,  except  the  one  now  appealed  from. 
Other  suits  were  brought  from  time  to  time  against  alleged  infringers, 
who  made  no  defense. 

In  May,  1899,  the  present  suit  and  one  against  Bradt  and  another 
were  begun  in  the  Northern  district  of  New  York  to  restrain  manu- 
facture and  sale  of  glove  fasteners  made  under  a  patent  to  Eugene 
Pringle,  No.  600,114,  March  1,  1898.  The  question  of  continuing 
tm  injunction  pendente  lite  coming  on  before  Judge  Coxe,  he  held, 
upon  the  record  before  him,  that  the  validity  of  the  claim  as  con- 
41  c.CJ^..— 10 
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strued  by  Judge  Colt  was  to  be  taken  as  established,  and  that  the 
only  question  open  for  discussion  was  infringement.  That  ques- 
tion he  decided  against  the  defendants,  who  have  taken  this  appeal. 
The  various  propositions  arising  upon  such  appeal  may  be  separately 
considered. 

1.  It  will  be  remembered  that  the  socket  of  the  Mead  fastener  was 
adapted  for  use  with  spring  studs.  The  parts  surrounding  the  cen- 
tral bore  are  nonresilient.  The  resiliency  which  allowed  the  head 
of  the  stud  to  be  compressed  when  entering  the  socket,  expanding 
after  entrance,  was  shown  in  the  stud  itself.  The  second  claim  does 
not  expressly  refer  to  the  spring  stud.  The  same  was  true  of  the 
Raymond  fastening  device.  The  resiliency  resided  in  the  stud  mem- 
ber. The  defendants  here,  however,  have  slitted  the  eyelet  so  as  to 
render  the  socket  member  elastic,  while  their  stud  is  nonelastic.  Of 
this  change  Judge  Coxe  said: 

'This  addition  may  or  may  not  be  an  improvement*  but  It  Is  entirely  dear 
that  tlie  defendants  cannot  appropriate  the  Mead  invention  by  adding  thereto 
a  new  function,  which  in  no  way  changes  the  action  of  the  patented  combina- 
tion. It  will  hardly  be  pretended  that  after  the  decision  in  Kent  v.  Simons, 
supra,  the  defendants  therein  could  have  escaped  infringement  by  making 
such  a  slit  in  the  Raymond  button.  Especially  is  this  true  in  view  of  the 
fact  that  the  Pringle  patent,  under  which  defendants  manufacture,  shows  a 
slitted  socket  with  a  solid  stud,  and  an  unslitted  socket  with  a  spring  stud,  as 
alternative  and  equivalent  constructions." 

But  it  would  seem  to  be  unnecessary  to  look  for  the  expression  of 
such  an  idea  in  a  patent.  The  transposition  of  resiliency  between 
stud  and  socket  would  surely  suggest  itself  to  a  mind  of  ordinary  in- 
telligence. We  agree  with  the  circuit  court  in  its  conclusion.  Such 
a  trivial  alteration,  the  fundamental  structure  of  the  socket  member 
remaining  unchanged,  would  not  avoid  infringement. 

2.  It  is  next  contended  4iat  there  is  no  infringement,  because  de- 
fendant's anvil  plate  is  not  perforated  nor  "provided  with  a  central 
tubular  lip,  which  extends  downwards  into  the  central  opening  of 
the  first  disk."  It  will  be  necessary  to  examine  the  defendant's  con- 
struction in  order  to  appreciate  the  force  of  this  contention.  It 
will  be  seen  that  there  is  an  outer  metal  cap,  or  "button  finish,'*  E, 
and  a  bottom  plate,  B,  which,  like  that  in  Raymond's  device,  is  of 
a  different  shape  from  Mead's,  but  which  performs  all  its  functions. 
Upper  and  lower  plate  interlock,  so  as  to  make  the  complete  casing 
of  the  button.  The  top  plate  is  re-enforced  by  a  plate  of  thin  cheap 
stuff,  F,  which  takes  the  place  of  Mead's  filling.  The  anvil  plate,  C, 
is  an  independent  piece,  interposed  between  the  upper  and  lower 
plates.  Its  details  are  shown  in  the  following  Fig.  7  of  the  Pringle 
patent: 
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When  the  various  parts  are  assembled,  the  "clench-turning  piece," 
as  it  is  called  in  that  patent,  presents  the  contour  shown  in  the  up- 
per figure,  with  a  depression  shaped  like  a  truncated  cone  extending 
down  towards  the  opening  in  B.  The  hollow  fastening  eyelet,  d,  is 
introduced  upwards  through  this  opening.  Its  internal  central  bore 
is  of  a  size  sufficient  to  permit  the  entrance  of  the  truncated  cone 
on  the  lower  part  of  the  **clench-tuming  piece."  Pressure  being  ap- 
plied, the  latter  spreads,  and  rivets  the  top  of  the  eyelet  down  upon 
the  lower  disk,  B,  of  the  button,  and  prevents  its  withdrawal.  The 
socket  member  has  thus  been  assembled  and  affixed  to  the  fabric, 
but  a  part  of  its  central  bore  is  filled  by  the  depending  metal  of  the 
clench-turning  piece  or  anvil  j^ate,  so  that  the  stud  piece  cannot  be 
inserted  to  a  depth  sufficient  to  insure  perfect  engagement  of  the 
two  members  of  the  fastening  device.  In  other  words,  an  "obstruc- 
tion is  offered  to  the  entrance  of  the  stud."  If  the  metal  forming 
the  truncated  cone-shaped  depression  were  then  cut  away  on  the 
lines,  X,  X,  we  would  have  a  very  close  copy  of  the  Mead  device,  in 
which  the  side  walls  of  the  socket  or  central  bore  are  composed  of 
the  anvil  piece  and  the  eyelet.  The  defendants  do  not  cut  away  this 
metal,  but  drive  it  up  into  the  dome  of  the  button  cap,  giving  to  the 
anvil  plate  the  contour  shown  in  the  lower  figure,  7,  and  in  the  draw- 
ing of  the  completed  button,  supra,  in  which  the  side  walls  of  the 
central  bore  are  composed  wholly  of  tbe  eyelet,  and  the  raised  metal 
of  the  anvil  plate  forms  a  roof  or  dome  over  the  inner  end  of  the 
central  bore.  We  are  unable  to  perceive  why  the  opening  in  the 
lower  plate  may  not  be  fairly  described  as  contributing  to  form  a 
central  bore,  although  that  bore,  when  formed,  is  lined  with  the 
metal  of  the  eyelet.  Indeed,  in  the  Mead  patent,  where  it  is  so  de- 
scribed, both  the  eyelet  and  the  tubular  lip  of  the  anvil  plate  are  in- 
terposed between  the  metal  of  B  and  the  spring  stud.  And  we  fail 
to  find  any  sound  distinction  between  an  opening  which  is  secured 
by  the  entire  removal  of  a  portion  of  the  metal  and  one  which  is 
secured  by  forcing  such  portion  out  of  the  way.  When  looked  at  on 
any  plane  which  the  stud  passes  through  to  reach  the  utmost  limit 
of  its  insertion,  the  anvil  plate,  C,  presents  an  opening  or  central 
bore.  It  would  seem  to  make  no  difference  that  beyond  that  limit 
there  is  a  dome-shaped  roof  integral  with  the  metal  of  the  anvil 
plate.  The  "central  tubular  lip"  of  C  does  not  descend  quite  as  far 
into  the  opening  of  the  lower  plate,  B,  as  it  does  in  Mead,  but  none 
the  less  the  concentric  central  openings  which  are  found  within  the 
limits  of  the  planes  intersected  by  the  path  of  the  stud  together 
form  a  central  bore;  the  main  difference  between  the  two  devices  be- 
ing that  in  defendants'  that  central  bore  is  wholly  lined  with  the 
metal  of  the  eyelet.  As  we  have  already  seen,  the  clench-turning 
plate  of  defendants  performs  the  function  of  upsetting  the  eyelet  in 
the  same  manner  as  does  the  anvil  plate  of  Mead.  The  differences 
between  the  two  are  of  form,  not  of  function,  and,  under  a  construc- 
tion of  claim  2  which  would  find  infringement  in  Raymond's  device, 
there  is  infringement  in  defendants'. 

3.  The  next  proposition  advanced  is  that  the  state  of  the  art  does 
not  warrant  the  construction  given  to  claim  2  by  Judge  Colt,  that 
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the  device  of  Mead  is  either  anticipated  or  is  devoid  of  patentable 
novelty.  In  appellant's  brief  this  branch  of  the  case  is  argued  at 
great  length,  with  a  detailed  and  exhaustive  presentation  of  the  state 
of  the  art  as  disclosed  in  some  30  patents,  all  of  which  are  analyzed 
and  illustrated  by  elaborate  diagrams.  The  case  has  been  presented 
as  if  this  court  were  sitting  in  review  of  Judge  Colt's  decision  in 
Kent  V.  Simons.  There  seems  to  have  been  some  misapprehension 
of  th.e  principles  regulating  appeals  of  this  character.  Shortly  after 
its  organization  this  court  had  occasion  to  enunciate  the  proposition 
that,  where  there  was  an  appeal  from  an  order  granting  preliminary 
injunction,  the  court  below  having  followed  an  adjudication  at  cir- 
cuit sustaining  the  patent  after  contest  upon  pleadings  and  proofs, 
such  adjudication  is  to  have  the  same  weight  which  it  should  have 
before  the  circuit  court.  "Appeals  from  orders,"  we  said,  "are  not 
to  be  confounded  with  appeals  from  final  decrees,  and  the  rule  which 
we  have  thus  stated  will  not  prevent  our  review  of  the  adjudica- 
tion itself,  whenever  it  and  the  record  upon  which  it  was  made 
shall  be  presented  upon  appeal.  The  tendency  of  any  different  rule 
would  be  to  produce  confusion,  and  convert  the  review  of  the  inter- 
locutory order  into  a  review  of  the  final  adjudication  upon  which 
it  was  founded."  American  Paper  Pail  &  Box  Co.  v.  National  Fold- 
ing-Box &  Paper  Co.,  2  C.  C.  A.  165,  51  Fed.  229.  The  propriety  of 
some  such  rule  is  apparent.  The  prior  adjudication  has  been  se- 
cured by  complainant  on  testimony  which  has  been  sifted  by  cross- 
examination,  and  it  would  seem  that  he  should  be  entitled  to  cross- 
examination  of  defendants'  experts  before  being  deprived  of  the 
advantage  of  his  previous  decree.  Especially  so  in  view  of  the  ease 
with  which  ex  parte  affidavits  of  experts  exploiting  any  theory  de- 
sired may  apparently  be  obtained.  This  practice  has  been  ever  since 
adhered  to  by  this  court.  In  Curtis  v.  Wheel  Co.,  7  C.  C.  A.  493, 
58  Fed.  784,  we  discussed  the  merits,  and  reversed;  but  in  that  case 
"the  whole  question  of  patentable  invention  [was]  presented  upon 
the  face  of  the  Overman  patent."  The  patentee's  own  description  of 
the  state  of  the  art,  as  set  forth  in  the  specification,  was  accepted, 
but  it  was  held  that  the  improvement  he  made  in  that  art  did  not 
rise  to  the  dignity  of  invention.  In  the  case  at  bar,  if  we  take  the 
art  as  the  patentee  states  it,  we  are  not  constrained  to  a  like  conclu- 
sion. So,  too,  in  Thomson-Houston  Electric  Co.  v.  Hoosick  Ry.  Co.. 
27  C.  C.  A.  420,  82  Fed.  462,  we  reversed  upon  the  merits,  using  this 
language: 

**The  former  adjudication  was  entitled  to  great  weight  upon  the  application 
for  the  preliminary  injunction,  and  justified,  although  it  did  not  necessarily 
control,  the  decision.  If  it  had  been  founded  upon  evidence  not  before  the 
court  upon  the  application  for  the  injunction,  or  not  so  fully  before  it,  it  could 
not  have  been  InteUigently  considered  by  that  court,  and  there  would  have  been 
no  record  here  upon  which  it  could  be  re-examined.  But  the  question  whether 
two  patents  are  for  the  same  invention  is  a  question  which  is  to  be  determined 
by  a  comparison  of  the  documents  themselves.  There  may  be  cases  In  which 
it  is  necessary  to  resort  to  extrinsic  evidence  to  ascertain  the  meaning  and  the 
true  construction  of  the  documents.  •  The  present  was  not  such  a  case.  The 
patents  are  unambiguous,  and  even  the  file  wrappers,  which  are  In  the  record, 
are  of  little  value  aa  extrinsic  evidence." 
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Id  Fastener  Co.  v.  Littauer,  28  C.  C.  A.  133,  84  Fed.  164,  we  quoted 
trom  the  Paper-Box  Case,  supra:  '*The  adjudication  upon  which  the 
motion  for  preliminary  injunction  was  based,  not  being  the  subject 
of  the  appeal,  is  to  have  the  same  weight  which  it  should  have  be- 
fore the  circuit  court,  *  ♦  *  in  the  absence  of  some  controlling 
reaaoii  for  disregarding  it," — and  added: 

"No  such  controUiDg  reason  Is  shown  here.  No  prior  patent,  or  prior  use  or 
prior  poblication,  having  an  important  bearing  upon  the  validity  or  construction 
of  the  patent,  and  which  was  not  before  the  court  in  the  Ck>lumblau  Ck)mpany 
Case,  is  DOW  presented;  no  new  authority  on  patent  law  is  now  first  cited; 
there  is  nothing  to  show  an  improvident  exercise  of  legal  discretion  by  the 
circuit  judge;  and  apparently  this  is  an  effort  to  review  the  decision  in  the 
Oolumbian  Case  at  final  hearing  upon  a  partial  presentation  of  the  evidence 
then  considered,  and  without  the  cross-examination.  There  is  no  warrant  for 
toch  practice,  which  was  expressly  condemned  in  American  Paper-Pall  &  Box 
Oo.  V.  National  Folding-Box  &  Paper  Ck>.,  supra." 

It  has  seemed  desirable  once  more  to  restate  this  rule  of  practice, 
since  the  appeal  here  seems  to  have  been  mainly  argued  on  the 
theory  that  the  decision  of  Judge  CJolt  was  to  be  reviewed,  as  if  this 
were  an  appeal  from  that  decision  upon  the  record  before  him. 

4.  There  is  some  testimony  as  to  the  use  prior  to  1885  of  a  variety 
of  glove  fastener  known  as  the  "Schloss  Fastener,"  and  which  is 
claimed  to  anticipate  the  Mead  device.  This  is,  of  course,  presented 
on  ex  parte  affidavits,  and  it  is  sufficient  to  say  that  we  find  it  un- 
persuasive.  Testimony  of  prior  use,  produced  after  adjudication  and 
unsifted  by  cross-examination,  is  always  to  be  accepted  witb  caution. 
It  must  be  most  clear  and  convincing  to  warrant  what  is  substan- 
tially a  reversal  of  an  adjudication  at  final  hearing.  The  same  re- 
marks apply  to  the  attempt  made  to  prove  public  use  of  the  Mead 
fastener  prior  to  1882. 

5^  There  have  been  several  prior  patents  and  drawings  introduced 
in  the  case  at  bar  which  were  not  in  the  record  before  Judge  Colt. 
These  include  the  Schloss  English  and  Schloss  Italian  patents,  the 
^^appey  French  patent,  and  United  States  patents  to  Mauvias,  Atkins, 
Mead  of  1880,  Kraetzer  of  1884,  Jenk,  Newton,  and  Schneller.  The 
mere  introduction  of  additional  patents  does  not  change  the  situation, 
nnless  they  indicate  that  the  prior  art  knew  of  de\ice8  not  indicated 
by  the  patents  in  proof  before  the  judge  who  heard  the  cause  at  final 
hearing.  The  new  patents  do  not  indicate  any  material  difference  in 
the  state  of  the  art  from  that  shown  by  the  patents  to  Capewell 
iFig.  5),  Bates,  Hurtey,  and  others,  which  were  before  Judge  Colt. 
The  patent  in  suit  is  undoubtedly  one  of  limited  scope,  its  elements 
separately  considered  may  be  found  in  prior  patents,  and  whether,  in 
view  of  the  state  of  the  art,  it  exhibits  invention  is  an  arguable  ques- 
tion; but  the  additional  patents  do  not  make  such  a  change  in  the 
bhowing  as  to  the  state  of  that  art  as  would  warrant  the  judge  who 
heard  the  application  for  preliminary  injunction  in  disregarding  the 
adjodicatiou  sustaining  the  patent  at  final  hearing,  and  we  cannot 
And  that  he  erred  in  following  that  adjudication,  and  in  considering 
only  the  question  of  infringement  as  fairly  before  him.  The  order 
appealed  from  is  affirmed,  with  costs. 
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(100  Fed.  991.) 

THE  COLUMBIAN. 

(Circuit  Court  of  Appeals,  First  Circuit.    April  12,  1900.) 

No.  302. 

L  Collision— Sailing  Rules— Change  of  Course. 

A  variation  of  half  a  point  in  a  sailing  vessel  closehauled  or  hove  to, — 
In  which  case  she  Is  regarded  the  same  as  a  vessel  under  way  and  close- 
hauled, — does  not  constitute  a  change  of  course,  within  the  rule  requiring 
a  privileged  vessel  to  maintain  her  coarse. 
2.  Same— Steamer  and  Sailing  Vessel. 

The  fact  that  a  schooner  had  no  one  at  the  helm,  which  was  lathed, 
or  that  she  was  Insutficiently  manned,  cannot  be  held  a  fault  contributing 
to  a  collision  with  a  steamship  In  a  fog  at  night,  when  In  any  event  it 
would  have  been  her  duty  to  keep  her  course,  and  she  did  this. 
8.  Review— AppEAii— Question  op  Fact. 

The  circuit  court  of  appeals  Is  not  bound  by  a  finding  of  fact  made  by 

the  court  below  in  an  admiralty  case,  but  it  Is  Its  duty,  under  the  statute 

giving  the  right  of  appeal,  to  determine  such  question  In  accordance  with 

the  convictions  formed  from  the  record  by  the  judges  sitting  on  the  appeal. 

4.  CJoLMSiON— Steamer  and  Sailing  Vessel— Contributory  Fault. 

The  rule  applied  that  where  a  steamer  was  confessedly  and  grossly  in 
fault  for  a  collision  with  a  schooner,  by  reason  of  her  excessive  speed  In  a 
fog  at  a  place  where  she  had  reason  to  apprehend  danger,  any  doubts  as 
to  fault  In  the  schooner  contributing  to  her  Injury  will  be  resolved  In  her 
favor. 
Aldrich,  District  Judge,  dissenting.  • 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Benjamin  Thompson,  for  appellants. 

Lewis  S.  Dabney  and  Frederic  Cunningham,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDRICH,  Dis- 
trict Judges. 

PUTNAM,  Circuit  Judge.  This  is  a  case  of  collision  between  the 
ocean  steamer  Columbian,  of  8,050  gross  tons,  on  a  voyage  from 
London  to  Boston,  and  the  fishing  schooner  EllaM.  Doughty,  of  about 
71  tons.  The  collision  occurred  in  a  fog  on  the  La  Have  banks 
shortly  before  midnight  on  August  30,  1898.  The  steamer  had 
slowed  down  somewhat  after  entering  the  fog,  but  she  was  runninjj 
between  9  and  10  knots.  When  she  heard  the  horn  from  the 
schooner  she  stopped  her  engines,  but  she  did  not  reverse  until  she 
saw  the  schooner's  white  light.  She  was  an  overtaking  vessel,  com- 
ing up  on  the  starboard  quarter  of  the  schooner.  Both  vessels  were 
found  in  fault  by  the  district  court.  91  Fed.  801.  The  steamer  was 
clearly  in  fault  for  excessive  speed.  Lideed,  considering  the  knowm 
frequenting  of  the  locality,  her  speed  was  without  due  regard  for 
human  life.  This  is  none  the  less  true  because  the  frequent  con- 
demnation by  the  courts  of  excessive  speed  in  fogs  has  not  yet 
broken  up  what  is  described  in  The  Umbria,  1G6  U.  S.  404,  409,  17 
Sup.  Ct.  610,  612,  41  L.  Ed.  1053,  1057,  as  a  **custom"  which  "implies 
a  flagrant  disregard  of  the  safety  of  other  vessels." 
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The  respects  in  which  the  schooner  is  alleged  to  have  been  at 
fault,  as  maintained  at  bar,  are:  Bhe  had  no  helmsman;  her  wheel 
was  lashed;  she  had  no  torch  or  flare-up  light;  she  had  no  proper 
stem  light;  she  gave  improper  fog  signaJs;  she  constantly  changed 
her  course;  she  might  have  avoided  the  steamer;  she  had  no  proper 
lookout;  her  helm  should  have  been  freed  on  hearing  the  steamer; 
and  her  deck  was  insufficiently  manned.  The  first,  second,  sixth, 
seventh,  ninth,  and  tenth  faults  thus  alleged  resolve  themselves  into 
one,  substantially  to  the  eifect  that  the  schooner's  wheel  was  lashed 
in  the  becket,  and  that  nothing  was  done  to  control  her  movements. 
She  was  hove  to,  as  she  had  a  right  to  be  by  immemorial  usage  on 
the  ocean.  Her  only  change  of  course  claimed  at  bar  was  a  varia- 
tion of  a  half  point  or  a  quarter.  A  change  of  course  of  a  half  point 
in  a  vessel  closehauled  is  unavoidable,  and  is  not  a  fault.  Mars.  Mar. 
Coll.  (4th  Ed.)  478;  The  Emily  B.  Maxwell,  37  C.  C.  A.  658,  96  Fed. 
099,  decided  by  the  circuit  court  of  appeals  for  the  Sixth  circuit, 
and  authorities  there  cited.  The  same  rule  necessarily  applies  to 
a  vessel  hove  to,  especially  as  she  is  ordinarily  regarded  as  a  vessel 
under  way.  Mars.  Mar.  Coll.  (4th  Ed.)  405.  In  the  case  at  bar  the 
schooner  was  undoubtedly,  for  the  purposes  of  the  law,  a  vessel  un- 
der way  and  closehauled;  and  there  is  no  evidence  in  the  record 
jostifving  the  inference  that  she  could  have  kept  her  course  more 
steadily  than  she  did,  if  all  the  matters  complained  of  in  this  con- 
nection had  been  as  the  (Columbian  maintained  they  should  have  been. 

Before  leaving  this  topic  it  is  well  to  call  attention  to  The  Iroquois, 
33  C.  C.  A.  435,  91  Fed.  173,  176,  decided  by  the  circuit  court  of  ap- 
peals for  the  Second  circuit,  illustrating  how  broad  is  the  rule  which 
we  apply  here, — that  the  yawing  of  a  vessel  closehauled,  within 
the  limits  which  we  have  stated,  does  not  charge  her  with  not  hold- 
ing her  course.  In  The  Iroquois  it  was  claimed  that  a  sailing  ves- 
sel, closehauled,  must  be  held  in  fault  because  she  did  not  overcome 
her  leeway.  It  is  well  known  that  the  leeway  is  frequently  equal  to 
a  fnll  point.  The  court  observed  that  it  had  not  been  referred  to  any 
authority  which  requires  a  privileged  vessel  to  persist  in  difficult 
maneuvers  for  the  purpose  of  overcoming  the  ordinary  leeway.  Tlie 
principle  of  this  observation  is  in  the  same  line  with  the  other 
authorities  which  we  have  cited,  and  with  the  settled  practices  of 
the  admiralty  law,  all  of  which  require  us  to  hold  that  the  proofs 
show  no  change  of  course  on  the  part  of  the  Ella  M.  Doughty  for 
which  she  could  be  held  responsible. 

The  Columbian,  however,  undertakes  to  make  the  first,  second, 
seventh,  ninth,  and  tenth  faults,  as  alleged  at  bar,  do  double  duty. 
In  other  words,  she  complains,  not  only  that  the  Ella  M.  Doughty 
changed  her  course,  but  also  that  she  was  in  fault  in  having  no 
wheelman,  in  having  her  wheel  lashed,  and  in  not  having  her  decks 
fully  manned,  so  that  she  could  not  avoid  the  steamer,  which  it  is 
alleged  she  might  have  done.  If  she  had  undertaken  to  avoid  the 
steamer,  she  might  have  been  subject  to  the  observations  in  The 
Delaware,  101  U.  S.  459,  40^,  16  Sup.  a.  576,  40  L.  Ed.  771,  where 
the  court  intensifies,  in  an  illustrative  way,  the  duty  of  a  privileged 
Tessel  to  keep  a  steady  hand.    If  the  Ella  M.  Doughty  had  changed 
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her  course,  she  would  prima  facie  have  violated  the  statutory  rules, 
and,  under  the  decisions  of  the  supreme  (!Ourt,  she  would  have  been 
required  to  show,  not  merely  that  such  violation  was  probably  not 
one  of  the  causes  of  the  collision,  but  that  it  could  not  have  been. 
The  Providence  (C.  C.  A.)  98  Fed.  133,  134.^  On  the  other  hand, 
the  alleged  faults  now  under  consideration  do  not  relate  to  a  statu- 
tory rule.  They  concern  only  the  ordinary  rules  of  navigation,  as 
to  which,  it  must  appear,  not  only  that  there  were  faults,  but  that 
they  did  in  fact  contribute  to  the  collision.  The  Nacoochee,  137  U. 
S.  330,  340,  341,  11  Sup.  Ot.  122,  34  L.  Ed.  687,  weU  illustrates 
this,  in  a  case  which  is  strikingly  analogous  to  the  facts  at  bar 
with  reference  to  this  topic.  In  the  case  at  bar,  even  if  the 
schooner's  helm  had  been  freed,  and  she  had  had  a  helmsman,  and 
her  deck  had  been  manned  to  the  satisfaction  of  the  CJolumbian, 
nothing  would  have  come  therefrom,  because  the  schooner  would 
not  have  been  justified  in  availing  herself  of  all  these  things  for 
the  only  purpose  for  which  she  could  have  availed  herself  of  them 
under  the  circumstances;  that  is,  making  a  change  of  course. 

The  Umbria,  166  U.  S.  404, 17  Sup.  Ct.  610,  41  L.  Ed.  1053,  already 
referred  to,  cuts  under  this  whole  group  of  alleged  faults.  The  Um- 
bria was  about  12  miles  out  of  New  York  Bay,  running  through  an 
intermittent  fog  at  a  speed  of  from  16  to  19  knots,  and  came  into 
collision  with  another  steamer,  the  Iberia.  The  Iberia,  after  hear- 
ing the  whistles  of  the  Umbria,  although  unable  to  see  her,  changed 
her  course  for  the  intended  purpose  of  giving  her  more  room;  and 
the  court,  as  appears  at  page  410,  166  U.  S.,  page  613,  17  Sup.  Ct., 
and  page  1058,  41  L.  Ed.,  thought  it  would  have  been  more  prudent 
on  the  part  of  the  Iberia  not  to  have  changed.  Nevertheless  the 
opinion  said  at  page  420,  166  U.  S.,  page  617,  17  Sup.  Ct.,  and  page 
1062,  41  L.  Ed.: 

"In  this  case  It  is  manifest  that  no  precautions  on  the  part  of  the  Iberia 
would  have  been  of  the  slightest  avail,  in  view  of  the  extraordinary  speed  of 
the  Umbria.  It  is  true  that,  if  she  had  stopped  promptly,  she  might  not  have 
reached  the  point  where  the  courses  of  the  two  steamers  Intersected;  but  it 
is  equaUy  true  that,  If  she  had  been  going  at  a  much  greater  speed  than  she 
was,  she  would  have  passed  the  point  of  intersection  before  the  Umbria 
reached  it." 

The  result  was,  as  appears  at  page  421,  166  U.  S.,  page  617,  17 
Sup.  Ct.,  and  page  1062,  41  L.  Ed.,  that,  notwithstanding  the  change 
of  course  on  the  part  of  the  Iberia,  the  majority  of  the  court  held 
that  she  was  not  in  fault,  while  others  rested  their  conclusion  re- 
lieving her  on  the  view  that,  even  if  she  was  in  fault,  such  fault 
did  not  contribute  to  the  collision.  Indeed,  this  class  of  considera- 
tions is  disposed  of  by  a  single  practical  question:  With  this  large 
ocean  steamer  coming  up  on  her  quarter  out  of  a  fog  at  midnight, 
at  an  admitted  speed  of  9  knots,  what  could  this  schooner  have  done, 
except  to  keep  steady,  as  she  did,  and  to  await  her  fate,  desperate 
as  it  might  have  been?  Like  the  Iberia,  she  was  in  extremis  from 
the  moment  she  heard  the  steamer  with  which  she  collided  approach- 
ing at  an  undue  rate  of  speed;  and  again,  like  the  Iberia,  whatever 

1  38  C.  C.  A.  670. 
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she  might  have  attempted  might,  for  aught  she  could  foresee,  have 
proTed  to  have  been  the  very  thing  she  ought  not  to  have  done. 

The  eighth  fault  alleged  at  bar  against  the  Ella  M.  Doughty  was 
that  she  had  no  proper  lookout;  but,  as  the  Columbian  came  up  on  ' 
the  starboard  quarter,  it  is  impossible  to  maintain  seriously  that 
this,  if  true,  was  one  of  the  contributing  causes  of  the  collision. 
The  third  and  fourth  alleged  faults, — that  she  had  no  torch  or 
flare-up  light,  and  that  she  had  no  proper  stern  light, — ^under  the 
international  rules  now  in  force,  run  together  into  a  single  proposi- 
tion. Under  article  10,  she  had  her  option  to  show  over  her  stern 
a  fixed  white  light  or  a  flare-up  light,  and  she  elected  the  former. 
It  is  true  that  the  light  was  not  screened  according  to  the  letter  of 
the  statute,  because  it  was  visible  over  16  points  of  the  compass, 
iDstead  of  12;  but  it  was  visible  aft,  and  visible  to  the  Columbian 
as  she  overtook  the  schooner,  so  it  is  not  possible  that  this  could 
have  contributed  to  the  coUision.  Comment  is  made  as  to  the  height 
above  the  deck  at  which  the  Doughty  carried  her  light,  but  there  is 
no  reason  for  holding  that  this  contributed  to  the  collision,  and,  in 
view  of  the  indefinite  phraseology  of  the  statute  in  this  particular, 
it  is  impossible  for  us  to  say  that  it  was  not  complied  with.  There 
is  no  evidence  that  the  light  had  not  the  power*  which  article  10  re- 
quires. So  far  as  this  alleged  fault  is  concerned,  the  Columbian 
fails  to  maintain  her  case. 

The  main  question  with  reference  to  the  liability  of  the  Ella  M. 
Doughty  to  share  the  damage  caused  by  the  coUision  is  raised  by 
the  fifth  alleged  fault,  to  the  effect  that  she  gave  improper  fog  sig- 
nals. Under  the  present  international  rules,  as  she  was  on  the  port 
tack,  she  should  have  given  two  blasts  of  her  horn  in  succession; 
but  hxe  witnesses  from  the  steamer  testify  that  they  heard  only  one 
blast,  although  they  heard  this  given  twice.  This  would  indicate 
that  she  was  on  the  starboard  tack;  and,  being  on  this  tack,  and 
on  the  port  bow  of  the  Columbian,  the  course  of  the  vessel  was 
such  that  that  tack  would  have  taken  her  clear  of  the  steamer.  The 
captain  of  the  Columbian  testified  that,  as  he  heard  but  one  blast, 
he  did  not  change  his  course.  Probably  he  would  have  been  justi- 
fied in  this  if  the  schooner  had  given  but  a  single  blast;  and,  how- 
ever this  may  have  been,  if  in  fact  she  gave  only  a  single  blast,  this 
would  have  been  a  violation  of  a  statutory  rule,  which  it  would  be 
impossible  to  determine  did  not  contribute  to  the  collision,  so  that 
unavoidably  she  would  have  been  held  in  fault. 

As  we  have  already  said,  five  witnesses  aboard  the  steamer  testify 
that  they  heard  single  blasts.  Among  these  is  a  passenger,  who  may 
be  supposed  to  be  disinterested;  but  his  circumstances  were  in  fact 
such,  as  they  naturally  would  be  at  midnight,  that  no  special  weight 
can  be  given  to  his  testimony  on  a  question  of  this  character.  As 
a^nst  these  witnesses,  the  schooner  produces  three.  Their  testi- 
mony is  not  particularly  criticised,  except  that  it  is  apparent  that  it 
did  not  commend  itself  to  the  learned  judge  who  sat  in  the  district 
court;  and  it  is  also  apparent  that  there  was  a  certain  amount  of 
inattention  on  the  part  of  her  lookout,  who  was  also  blowing  the 
horn.    This  inattention  might  be  fatal  to  the  schooner  if  the  ques- 
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tion  were  whether  the  horn  was  blown  at  all,  but  that  it  was  blown, 
-and  that  it  was  heard  aboard  the  steamer,  are  admitted.  Therefore 
we  are  to  weigh  the  case  on  the  single  question  whetJier  or  not,  it 
being  admitted  that  the  horn  was  blown,  it  was  blown  with  the 
number  of  blasts  required. 

On  this  proposition  the  Columbian  insists  that,  as  the  question  is 
one  of  weighing  conflicting  evidence,  the  finding  of  the  court  below 
must  be  treated  by  this  court  as  unassailable.  The  case  on  which 
she  mainly  relies  is  Davis  v.  Schwartz,  155  U.  S.  631,  636,  15  Sup. 
€t.  237,  39  L.  Ed.  289,  which  related  to  the  report  of  a  master  in 
chancery.  A  full  consideration  of  the  opinion  will  show  that  it  is 
to  be  qualified  according  to  the  peculiar  circumstances  of  the  case. 
It  appears  at  page  637,  155  U.  S.,  page  239,  15  Sup.  Ct.,  and  page 
293,  39  L.  Ed.,  that  the  reference  to  the  master  was  a  special  one, 
so  that  the  case  falls  within  the  principle  of  Kimberly  v.  Arms, 
129  U.  S.  512,  9  Sup.  Ct.  355,  32  L.  Ed.  764.  A  statement  nearer  to 
the  rule  on  which  the  Columbian  seeks  to  rely  in  this  particular 
will  be  found  in  Warren  v.  Keep,  155  U.  S.  265,  267,  15  Sup.  Ct  83, 
39  L.  Ed.  144;  but  the  last  statement,  and  one  which  must  now  be 
accepted  as  correct,  is  in  Towson  v.  Moore,  173  U.  S.  17,  24,  19  Sup. 
€t.  332,  335,  43  L.  Ed.  597,  601,  where  it  is  said: 

'*A  series  of  decisions  of  tills  court  has  established  the  rude  that  successive 
nnd  concurrent  decisions  of  two  courts  in  the  same  case,  upon  a  mere  ques- 
tion of  fact,  are  not  to  be  reversed  unless  clearly  shown  to  be  erroneous."  | 

This  rule  has  been  applied,  as  in  Warren  v.  Keep,  to  findings  by  j 

a  master  or  commissioner  which  have  been  affirmed  by  the  court;  | 

this  being  regarded  as  the  equivalent  of  "successive  and  concurrent 
decisions  of  two  courts  in  the  same  case."  The  rule,  in  this  view 
of  it,  was  applied  by  us  in  The  Providence,  38  C.  O.  A.  670,  98  Fed.  133, 
135,  already  referred  to.  Even  as  thus  applied,  it  is  justly  subject 
to  the  observations  of  Mr.  Justice  Swayne,  speaking  for  tlie  court, 
in  The  Ariadne,  13  Wall.  475,  479,  20  L.  Ed.  542,  543,  as  follows: 

"We  are  not  unmindful  that  both  the  circuit  and  district  courts  came  to 
a  conclusion  different  from  ours  as  to  the  alleged  fault  of  the  steamer.    Their  I 

judgments  are  entitled  to,  and  have  received,  our  most  respectful  consldera- 
tion.    Their  concurrence  raises  a  presumption,  prima  facie,  that  they  are  cor-  | 

rect.    Mere  doubts  should  not  be  permitted  to  disturb  them.    But  the  pre-  | 

sumption  referred  to  may  be  rebutted.  The  right  of  appeal  to  this  court  is 
a  substantial  right,  and  not  a  shadow.  It  involves  examination,  thought,  and 
judgment.    Where  our  convictions  are  clear,  and  differ  from  those  of  the  I 

learned  judges  below,  we  may  not  abdicate  the  performance  of  the  duty  which 
the  law  imposes  upon  us  by  declining  to  give  our  own  judicial  effect" 

The  rule  stated  in  Towson  v.  Moore,  which  contemplates  two  con- 
current decisions  below,  cannot  apply  in  terms  to  an  appeal  from 
the  district  court  to  this  court,  where  there  has  been  no  finding  by 
a  master  or  commissioner;  and  it  has  never  been  so  applied  by  us, 
except  in  some  peculiar  cases,  where  it  was  apparent  that  it  was 
impossible  to  say  that  a  finding  contrary  to  that  of  the  district  coiurt  ] 

waa  the  more  likely  to  be  correct.    On  the  other  hand,  it  sometimes  ' 

happens  that  the  judge  of  the  first  instance  receives  misleading  j 

impressions  with  reference  to  the  weight  to  be  given  the  testimony;  \ 

and  it  also  sometimes  happens  that  a  court  which  has  a  printed  rec- 
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ord,  and  thus  can  easily  balance  one  portion  of  the  proofs  against 
another,  deriyes  advantages  superior  to  any  which  the  instance 
judge  can  derive  from  a  personal  inspection  of  the  witnesses.  How- 
erer  this  may  be,  the  practice  in  this  circuit,  subject  to  the  peculiar 
cases  which  we  have  stated,  has  been  to  secure  what  the  statute 
establishing  this  court  intended  to  secure, — not  only  a  prompt  hear- 
ing, but  a  retrial  of  the  case  in  accordance  with  the  convictions 
formed  from  the  record  by  the  judges  sitting  on  appeal.  Davis  Elec- 
trical Works  V.  Edison  Electric  Light  Co.,  8  C.  C.  A.  615,  60  Fed. 
276,  277. 

Returning  now  to  the  specific  proofs,  it  is  to  be  borne  in  mind  that 
there  are  some  cases  of  this  character  which  can  be  met  by  the 
fact  that,  by  reason  of  "the  vagaries  of  sound  in  a  fog,'-  apparently  in- 
consistent testimony  can  be  disposed  of  on  the  conclusion  that  the 
endence  from  both  vessels  may  be  true,  in  that,  while  proper  signals 
were  made  by  one,  they  were  not  transmitted  correctly  to  the  other. 
Mars.  Mar.  Coll.  (4th  Ed.)  40,  41.  Several  cases  bearing  on  this 
proposition  are  cited  at  bar,  but  they  need  not  be  further  referred 
to  by  us,  because  we  think  this  appeal  can  be  disposed  of  without 
resorting  to  any  problematical  explanation  of  that  character. 

It  is  true  that  in  a  case  of  collision  the  want  of  discipline  found 
to  exist  aboard  either  vessel  creates  a  presumption  against  proofs 
coming  from  her  officers  and  crew,  when  the  evidence  is  closely  bal- 
anced. This  has  been  said  in  this  court  several  times,  and  it  is  a 
just  rule,  by  which  sometimes  the  court  is  much  aided  in  weighing 
conflicting  proofs.  This  rule,  however,  can  hardly  be  applied  so  far 
aa  to  outweigh  the  testimony  of  the  crew  of  the  Doughty,  under  the 
peculiar  circumstances  of  this  case.  It  is  testified  by  the  master  of 
the  Columbian  that  he  heard  the  horn  of  the  schooner  at  least  twice 
before  the  collision,  and  each  time  a  single  blast.  At  the  time  the 
first  one  was  given  there  were,  as  already  stated,  only  two  men  on 
the  deck  of  the  schooner;  but  when  the  second  was  given  the  cap- 
tain had  come  on  deck,  and  he  had  heard  the  horn  blowing  while  he 
was  below.  He  had  followed  the  sea  for  over  20  years,  and  had 
been  a  master  for  over  11.  The  lookout  had  followed  the  sea  for 
over  30  years,  and  the  man  aft  for  23.  The  result  was  to  have  bred 
in  these  men  an  instinct  to  give  the  proper  number  of  blasts  for 
the  tack  the  vessel  was  on,  especially  after  the  steamer  was  heard 
approaching,  and  also  to  lead  the  man  at  the  wheel  and  the  mas- 
ter to  have  done  as  the  latter  testified  he  would  have  done  in  case 
there  had  been  but  single  blasts;  that  is' to  say,  to  have  corrected 
the  error  in  the  quick  and  emphatic  language  of  those  who  follow 
the  sea.  Looking  at  this  fact,  and  combining  it  with  the  testimony 
of  those  aboard  the  Doughty,  however  it  may  be  subject  to  com- 
ment in  any  particular,  it  is  not  easy  to  find  that  it  is  outweighed. 
Yet  it  must  be  in  order  to  hold  the  Doughty  in  fault.  As  we  have 
already  said,  ihe  fault  of  the  Columbian  was  not  only  flagrant,  but, 
on  this  appeal,  confessedly  so.  While  we  have  no  occasion  to  state 
the  presumption  as  to  the  whole  case  against  a  vessel  confessedly 
in  fault,  or  shown  to  be  by  uncontradicted  evidence,  so  extremely 
as  it  is  stated  in  The  City  of  New  York,  147  U.  S.  72,  85,  13  Sup. 
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Ct  211,  37  L.  Ed.  84,  85,  yet  we  have  no  hesitation  in  adopting  the 
modified  fonn  found  in  The  Umbria,  166  U.  S.  404,  409,  17  Sup.  Ct. 
610,  41  L.  E<L  1053,  as  a  practical  rule  which  cannot  be  disregarded^ 
and  which  may  justly  be  applied  in  weighing  proofs  under  the  cir- 
cumstances of  the  case  at  bar.    There  it  was  said  that,  "so  gross 
was  the  fault  of  the  Umbria,  that  any  doubts  regarding  the  manage- 
ment of  the  other  vessel,  or  the  contribution  of  her  faults,  if  any, 
to  the  collision,   should  be  resolved  in  her  favor."    Any  theory, 
brought  forward  by  the  Columbian,  guilty,  as  she  was,  of  a  flagrant 
eiTor,  with  the  view  of  excusing  herself  in  any  part,  is  subject  to 
suspicion  to  such  an  extent  that  it  cannot  prevail    to    hold   the 
schooner,  so  long  as  the  other  probabilities,  in  connection  with  the 
direct  proofs,  do  not  so  preponderate  as  to  satisfy  the  mind  in  her 
behalf.    Since,  for  the  reasons  we  have  stated,  we  cannot  satisfy 
ourselves  that  the  propositions  of  the  Columbian  with  reference  to 
the  alleged  faults  of  the  Doughty  are  correct,  we  must  necessarily 
hold  that  they  are  not  sustained. 

The  decree  of  the  district  court  is  reversed,  and  the  case  is  re 
manded  to  that  court,  with  directions  to  enter  a  decree  in  favor  of 
the  libelants  below,  on  the  theory  that  the  Columbian  was  alone  in 
fault,  with  interest  and  the  costs  of  the  district  court;  and  the  costs 
of  appeal  are  awarded  to  the  appellants. 

ALDRICH,  District  Judge.  This  case  does  not  strike  me  as  it 
does  the  other  judges  sitting.  I  should  prefer  to  rest  the  decision 
upon  the  result  reached  by  the  district  judge,  who  saw  and  heard 
the  witnesses.  The  majority  opinion  goes  upon  the  ground  that  the 
fault  of  the  schooner,  if  there  was  fault,  did  not  contribute  to  the 
collision.  But  it  seems  to  me  that  the  situation  on  the  schooner 
was  inexcusable,  and  presents  such  conditions  of  indifference,  at 
least,  if  not  conditions  of  carelessness  and  abandon,  as  to  remove 
the  case  from  that  class  of  cases  which  require  the  appellate  court 
to  see  clearly,  before  disturbing  the  result,  that  the  fault  was  other 
or  different  than  that  found  by  the  court  which  saw  the  witnesses- 


(100  Fed.  1005.) 

STRAITS  OF  DO.VER  S.  S.  CO.,  Limited,  v.  MUNSON. 

(arcuit  Court  of  Appeals,  Second  Circuit.    AprU  11.  1900.) 

No.  124. 

Shippinq— Time  Charter— Retuun  Cargo. 

A  charter  of  a  steamer  for  a  term  of  three  months  at  a  monthly  hire 
based  on  her  tonnage,  which  gave  the  charterer  the  right  to  send  her  to 
any  ports  in  certain  named  countries,  from  which  it  was  customary  for 
vessels  to  bring  return  cargoes,  must  be  construed  in  the  light  of  such 
usage,  and  as  authorizing  tlie  charterer  to  make  at  least  one  complete 
voyage  with  return  cargo,  and  he  would  not  be  compeUed  to  return  her 
unladen  for  the  purpose  of  making  delivery  of  her  by  the  expiration  of 
the  term,  where  i^e  was  not  delayed  through  his  fault  or  negligence. 
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1  8amb— Extra  Hire— RrsKS  of  Delay. 

A  charter  of  a  vessel  for  a  term  of  three  months  to  be  sent  to  any 
ports  in  designated  countries  at  the  option  of  the  charterer  provided  for 
the  payment  of  monthly  hire  based  on  her  tonnage,  payable  semimonthly 
in  advance,  and  for  the  same  rate  for  any  part  of  a  mouth,  *'hire  to  con- 
tinue until  her  delivery,"  and  that,  should  the  steamer  be  on  her  return 
voyage  towards  the  port  of  return  delivery  at  the  time  a  payment  of  hire 
became  due,  such  payment  should  be  made  for  the  estimated  time  before 
delivery  and  afterwards  adjusted.  Heldt  that  such  provisions  contem- 
plated the  use  of  the  vessel  by  the  charterer  for  at  least  one  complete 
voyage,  taking  any  customary  return  cargo  from  the  customary  ports  at 
the  charter  rate  of  hire,  where  a  prolongation  of  such  voyage  beyond  the 
charter  time  was  not  due  to  any  negligence  on  the  part  of  the  charterer; 
each  party  taking  the  risks  of  delay  from  causes  beyond  the  control  of 
either. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

In  Admiralty.  Libel  to  recover  extra  compensation  for  the  use  of 
a  vessel  after  the  expiration  of  the  charter  period.  From  a  decree  dis- 
missing the  libel,  libelant  appeals. 

The  opinion  filed  below,  and  here  reprinted  from  95  Fed.  690,  was 
in  fan  as  follows: 

BROWN,  District  Judge.  The  above  libel  was  filed  to  recover  f  5,- 
362.72  claimed  to  be  owing  as  extra  compensation  for  the  use  of 
the  steamship  Straits  of  Dover  for  a  period  of  2  months  23  days  and 
8  hours  after  the  expiration  of  the  charter  period. 

The  charter  was  dated  July  28,  1^98,  and  let  the  steamer  to  the 
respondent  for  the  period  of  "three  calendar  months  from  August  1, 
1898,  to  be  deliver^  at  Philadelphia,  and  to  be  employed  in  carrying 
lawful  merchandise,  etc.,  between  any  safe  ports  in  the  United  States, 
West  Indies,  Mexico,  Cape  Verdes,  Azores,  and  for  north  coast  South 
America,  excluding  Brazil,  as  the  charterers  shall  direct." 

The  steamer  was  delivered  in  accordance  with  the  charter  at  Phila- 
delphia, on  August  1st,  was  loaded  with  a  cargo  of  coal  for  Tampico, 
Mexico,  sailed  on  August  5th,  and  arrived  at  Tampico  on  August  16th. 
Owing  to  extraordinary  washouts  on  the  railroad  for  which  the  coal 
was  designed,  no  berth  could  be  obtained  at  Tampico  until  October 
5th.  Her  cargo  was  discharged  on  October  18th,  and  on  that  day  she 
left  Tampico  for  the  port  of  Tuxban,  where  she  arrived  on  October 
19th  to  take  on  a  cargo  of  logs,  which  had  been  engaged  for  her  return 
trip  in  September.  In  consequence  of  very  bad  weather,  the  load- 
ing at  Tuxban  was  greatly  delayed,  and  the  owners  being  n-ery 
pressing  for  the  return  of  the  steamer,  she  left  Tuxban  before  taking 
on  the  entire  cargo  of  logs,  on  December  20th,  but  was  obliged  to 
go  to  Vera  Cruz  for  bunker  coal.  On  December  27th  she  left  Vera 
Cruz  for  Progresso  for  about  2,000  bales  of  hemp,  where  she  arrived 
on  December  29th.  After  taking  on  the  hemp  she  sailed  for  New 
York  on  January  10th,  arrived  there  on  the  20th  and  completed  her 
discharge  and  was  redelivered  to  the  owners  on  January  24th,  2 
months  23  days  and  8  hours  after  the  expiration  of  the  term  of 
three  months  provided  for  in  the  charter. 

The  charter  hire  specified  in  the  charter  was  5  shillings  and  9 
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pence  sterling  per  gross  registered  ton  per  calendar  month,  payable 
semimonthly  in  advance.  After  the  expiration  of  the  charter  period 
on  November  1st  the  current  market  rate  for  steamers  of  this  class^ 
as  claimed  by  the  libelant,  was  8  shillings  and  6  pence.  The  libelant 
demanded  payment  at  that  rate  after  November  Ist.  The  respondent 
contends  that  under  other  provisions  of  the  charter  he  is  liable  for 
this  period  at  the  rate  of  6  shillings  and  9  pence  only  and  that  sum 
was  paid  by  him  and  received  by  the  libelant  without  prejudice  to  its 
claim  for  the  balance,  in  case  it  should  be  determined  that  the  latter 
is  entitled  to  a  higher  rate  after  November  1st. 

The  decision  of  the  question  presented  depends  upon  the  construc- 
tion to  be  given  to  the  following  paragraphs  of  the  charter  party: 

"(4)  That  the  charterers  shall  pay  for  the  use  and  hire  ol  the  said  vessel  five 
shillings  and  nine  pence  (5/9)  British  sterling  per  gross  Reg.  ton  per  calendar 
month,  commencing  on  and  from  the  day  of  her  deUvery,  as  aforesaid,  and  at 
and  after  the  same  rate  for  any  part  of  a  month;  hire  to  continue  until  her 
delivery  in  like  good  order  and  condition  to  the  owners  (unless  lost)  at  a  port 
In  U.  S.  North  of  Hatteras. 

"(5)  That  should  the  steamer  be  on  her  voyage  towards  the  port  of  return 
delivery  at  the  time  a  payment  of  hire  becomes  due,  said  payment  shall  be  made 
for  such  a  length  of  time  as  the  owner  or  their  agents,  and  charterers,  or  their 
agents,  may  agree  upon  as  the  estimated  time  necessary  to  complete  the  voyage, 
and  when  the  steamer  is  delivered  to  owner's  agents  any  difference  shall  be 
refunded  by  steamer  or  paid  by  charterers,  as  the  case  may  require." 

The  contention  of  the  libelant  is  that  the  above  clauses  do  not 
authorize  the  charterer  to  detain  the  vessel  beyond  the  specified 
period  of  three  calendar  months  by  any  voluntary  act  on  the  part  of 
the  charterer,  or  his  agent;  that  notwithstanding  the  extraordinary 
delay  in  the  discharge  of  the  outward  cargo,  yet  inasmuch  as  she  was 
fully  discharged  and  ready  to  sail  from  Tampico  on  the  18th  of 
October,  in  time  to  reach  New  York  or  some  port  north  of  Hat- 
teras by  November  1st,  the  charterer  was  bound  to  do  so  at  the  risk 
of  paying  the  market  value  of  the  steamer  for  any  subsequent  delay;- 
that  the  subsequent  detentions  all  arose  through  the  charterer's  de- 
sire to  take  in  a  return  cargo  at  several  Mexican  ports,  and  that 
this  being  his  voluntary  action  was  at  his  risk,  and  that  he  is  there- 
fore liable  for  the  full  market  value  for  the  consequent  delay. 

I  think  this  argument  would  be  sound  and  conclusive  if  it  could  be 
deemed  consistent  with  the  reasonable  intention  of  the  charter  as  a 
whole,  and  the  specific  provisions  of  paragraphs  4  and  5,  above 
quoted.  But  these  provisions,  as  well  as  the  general  purpose  of  the 
charter,  seem  to  me  inconsistent  with  the  libelant's  claim. 

1.  The  general  purpose  of  the  charter  must  be  understood  in  ac- 
cordance with  common  usage,  and  that  certainly  includes  a  return 
cargo  on  voyages  between  the  ports  mentioned  in  this  charter.  This- 
vessel  accomplished  under  the  charter  but  one  single  round  trip.^ 
The  charter  gave  the  option  of  voyages  to  the  West  Indies;  and  in 
the  ordinary  course;  three  months  was  time  enough  for  two  of  such 
voyages  with  return  cargoes  on  each.  The  charter  must  be  under- 
stood as  contemplating  at  least  one  complete  voyage  to  any  of  the 
places  named,  with  a  return  cargo  in  the  customary  manner  usual 
upon  trips  to  those  particular  places.    If  any  express  evidence  of  this- 
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were  necessary,  it  is  supplied  by  the  testimony  of  Mr.  Geer,  who 
testifies  not  only  to  the  custom  in  this  regard,  but  that  the  ports 
visited  were  the  customary  ports  for  taking  on  the  usual  return 
cargo  of  logs,  lumber  and  hemp. 

There  is  no  charge,  nor  is  there  any  evidence  to  indicate,  that  any 
of  the  delays  at  either  of  the  ports  in  Mexico  were  caused  through 
any  negligence  of  the  charterer,  or  his  agent,  or  through  any. lack  of 
diligence  in  the  endeavor  to  e^qpedite  the  vessel  both  in  discharging 
her  outward  cargo  and  taking  on  board  the  return  cargo;  so  that  the 
question  involved  is  reduced  to  the  simple  one  whether  the  respond- 
ent by  the  terms  of  the  charter  was  forbidden  to  take  on  a  return 
cargo  after  the  discharge  was  finished  on  the  18th  of  October,  there 
bei^  time  only  for  a  return  without  cargo,  if  the  vessel  was  bound 
to  reach  her  return  port  by  November  1st.  Such  a  construction  of 
the  charter,  even  aside  from  provisions  4  and  5,  would  seem  to  me  to 
be  a  somewhat  extraordinary  one,  and  presumptively  contrary  to  the 
intention  of  the  parties. 

2.  It  is  evident  from  paragraph  4  that  a  prolongation  of  the  voy- 
age beyond  the  charter  period  of  three  months  was  contemplated  at 
the  same  rate.    It  declares  that  "the  same  rate  shall  continue  for 
any  part  of  a  month  and  until  delivery  of  the  vessel."    The  word 
"hire"  in  this  paragraph  evidently  means  the  amount  to  be  paid,  as 
is  evident  from  the  context,  which  in  paragraph  6  declares  that 
payment  "of  said  hire"  shall  be  made  in  cash  at  the  current  short- 
sight  rate  of  exchange.    Paragraph  5  also  equally  plainly  contem- 
plates the  use  of  the  vessel  beyond  the  charter  period  of  three  months. 
It  refers  to  her  voyage  'towards  the  port  of  return  delivery,"  and 
evidently  means  the  time  when,  the  charter  period  having  expired,  a 
further  payment  in  advance  would  become  due  by  the  necessary  pro- 
longation of  the  charter  period  in  accordance  with  paragraph  4^ 
and  the  intention  of  paragraph  5  is,  that  at  that  time  the  payment 
need  not  necessarily  be  a  semimonthly  payment,  but  only  for  the 
estimated  time  necessary  to  complete  the  voyage  and  the  delivery 
of  the  ship. 

The  reasonable  inference  as  to  the  intention,  to  be  drawn  from 
these  circumstances  is,  that  the  charterer  should  be  authorized  to 
make  use  of  the  vessel,  at  the  rate  agreed  upon,  for  at  least  one  com- 
plete voyage,  taking  any  customary  return  cargo  at  the  customary 
ports;  and  that  any  prolongation  of  the  charter  period  in  accomplish- 
ing the  voyage  and  in  taking  a  return  cargo,  not  caused  through  any 
n^ligence  or  lack  of  diligence  of  the  charterer,  or  his  agent,  must  be 
deemed  governed  by  paragraphs  4  and  5,  and  not  subject  to  any  in- 
creased rates.     I  do  not  see  anything  in  this  contract  that  places  the 
risk  of  delay  through  causes  beyond  the  control  of  the  parties  upon 
the  one  party  more  than  upon  the  other,  either  as  respects  the  dis- 
chai^e  of  the  outward  cargo,  or  the  shipping  of  the  return  cargo. 
Each  party  takes  the  risk  incident  to  his  contract,  and  such  loss  as 
may  incidentally  attend  it.     Had  the  rate  of  freight  gone  down  after 
Xovember  Ist,  the  charterer  would  still  have  been  entitled  to  the 
game  charter  rate.     Had  the  charter  been  an  absolute  agreement  to 
return  the  vessel  at  a  fixed  day,  the  result  would  have  been  quite 
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different.  The  only  reasonable  construction  of  clauses  4  and  5  is, 
that  they  were  expressly  intended  to  provide  for  a  prolongation  of 
the  charter  period  at  the  same  rate,  in  order  to  give  to  the  charterer, 
so  far  as  necessary,  the  benefit  of  at  least  one  voyage  to  either  of  the 
ports  named,  with  a  customary  return  cargo,  and  to  include,  as  inci- 
dent to  such  a  voyage,  the  risk  of  all  such  detentions  as  should  not 
be  due  to  the  charterer's  fault. 
The  libel  is  therefore  dismissed,  without  costs. 

J.  Parker  Kirlin,  for  appellant. 
Everett  P.  Wheeler,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judgea 

PER  CURIAM.    Decree  affirmed,  with  costs,  on  opinion  of  court 
below.    See  99  Fed.  787. 


(101  Fed.  1.) 

GABLEMAN  v.  PEORIA.  D.  &  B.  RY.  CO.  et  al.i 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    March  22,  1900.) 

No.  546. 

Rbmoyal  of  Causes— Federal  Question— Action  against  Federal  Receiver. 
An  action  in  a  state  court  against  the  receiver  of  a  railroad  to  recover 
damages  for  a  personal  injury  resulting  from  alleged  negligence  In  the 
operation  of  the  road  is  not  removable,  as  a  case  arising  und^  the  constita- 
tlon  or  laws  of  the  United  States,  solely  on  the  ground  that  the  receiver 
was  appointed  by  a  federal  court  The  liability  which  is  the  subject-matter 
of  the  action  is  one  arising  under  general  law  or  state  statute,  and  not 
dependent  on  the  constitution  or  any  law  of  the  United  States;  and  the 
appointment  of  the  receiver  was,  moreover,  made  under  general  equity 
powers  common  to  all  courts  of  chancery. s 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

W.  A.  Cullop,  for  plaintiff  in  error. 
W.  S.  Horton,  for  defendants  in  error. 

Before  WOODS,  JENKINS,  and  GROSSCUP,  Circuit  Judges- 

GROSSCUP,  Circuit  Judge.  This  action  was  brought  originally 
in  the  superior  court  for  Vanderburg  County,  in  the  State  of  Indiana, 
by  the  plaintiff  in  error,  a  citizen  of  Indiana,  against  the  defendants 
in  error,  to  recover  damages  for  personal  injuries  said  to  have  been 
sustained  by  the  plaintiff  in  error  through  the  negligence  of  the  de- 
fendants in  error  in  the  operation  of  a  railway  train,  and  the  failure  to 
properly  operate  the  gates  at  a  railway  crossing.    The  defendant  rail- 

1  Rehearing  granted  and  questions  certified  to  the  supreme  court  of  tbe 
United  States. 

t  As  to  Jurisdiction  of  cases  involving  federal  questions,  see  notes  to  Bailey 
V.  Mosher,  11  C.  C.  A.  308,  and  Montana  Ore-Purchasing  Co.  v.  Boston  &  M.  C. 
C.  &  S.  Min.  Co.,  35  C.  C.  A.  7. 


Digitized  by 


Google 


/ 


GABLEMAN    V.   PEOKIA,  D.  &   £.   RY.  00.  161 

way  company  is  a  corporation  organized  under  the  laws  of  the  State 
of  Indiana,  and  the  defendant  George  Colvin  is  a  citizen  of  Indiana. 
The  defendant  Edward  O.  Hopkins  was,  at  the  time  the  injuries  were 
^  \  received,  and  the  suit  was  commenced,  receiver  of  the  defendant  rail- 

\±\  way  company,  by  appointment  of  the  United  States  Circuit  Court  for 

j^  J  the  Southern  district  of  Illinois,  and  was,  at  the  time  of  the  injuries,  in 

I  sole  control  and  management  of  the  railway  company;    having  an 

/  office  in  Vanderburg  County,  in  the  State  of  Indiana.    The  record 

I  does  not  disclose  his  place  of  residence  as  an  individual.    In  due  time 

/  after  the  commencement  of  the  suit  the  defendant,  Edward  O.  Hop- 

kins, receiver,  on  his  sole  petition,  removed  the  cause  into  the  Circuit 
Court  for  the  District  of  Indiana,  upon  the  ground  that  it  was  a  case 
arising  under  the  Constitution  and  laws  of  tie  United  "States.  A  mo- 
tion to  remand  was  entered  by  the  plaintiff  in  error,  and  overruled 
by  the  Circuit  Court  for  the  District  of  Indiana  (82  Fed.  790);  and  at 
the  trial,  subsequently,  a  verdict  was,  by  direction  of  the  court,  re- 
turned for  the  defendants  in  error. 

The  plaintiif  in  error  challenges  the  jurisdiction  of  the  Circuit  Court 
for  the  District  of  Indiana,  and  the  inquiry  thus  raised  lies  at  the 
threshold  of  this  case. 

The  receiver  is  not  appointed  under  any  law  or  provision  of  the 
Constitution  of  the  United  States  peculiarly  relating  to  a  receiver. 
His  appointment  arises  from  the  general  equity  powers  of  the  United 
States  Courts,  in  common  with  other  courts  exercising  chancery  juris- 
diction, to  appoint  receivers  in  given  cases.  If  an  action  against  him, 
such  as  the  one  under  consideration,  can  be  said  to  arise  under  the 
Constitution  and  laws  of  the  United  States,  it  is  simply  because  the 
court  making  the  order  of  appointment  is  itself  organized  under  the 
laws  and  the  Constitution  of  the  United  States.  In  the  earliest  case 
(Osbom  V.  Bank,  9  Wheat.  738,  6  L.  Ed.  204),  construing  the  language 
of  the  constitution  relating  to  cases  arising  under  the  Constitution 
and  laws  of  the  United  States,  Chief  Justice  Marshall  says: 

*'We  think,  then,  that,  when  a  question  to  which  the  Judicial  power  of  the 
UnJon  is  extended  by  the  constitution  forms  an  ingredient  of  the  original  cause. 
it  is  in  the  power  of  congress  to  give  the  circuit  courts  Jurisdiction  of  that  cause, 
although  other  questions  of  fact  or  of  law  may  be  involved  in  it.  ♦  •  • 
The  case  of  the  bank  is,  we  think,  a  very  strong  case  of  this  description.  The 
charter  of  incorporation  not  only  creates  it,  but  gives  it  every  faculty  which 
it  possesses.  The  power  to  acquire  rights  of  any  description,  to  transact 
business  of  any  description,  to  make  contracts  of  any  description,  to  sue  on 
those  contracts,  is  given  and  measured  by  its  charter,  and  that  charter  is  a 
law  of  the  United  States.  This  being  can  acquire  no  right,  make  no  contract, 
bring  no  suit  which  is  not  authorized  by  a  law  of  the  United  States.  It  is 
not  only  itself  the  mere  creature  of  a  law,  but  all  its  actions  and  all  its 
rights  are  dependent  on  the  same  law.  Can  a  being  thus  constituted  have  a 
case  which  does  not  arise  literally,  as  well  as  substantiall3%  under  the  law? 
Take  the  case  of  a  contract,  which  is  put  as  the  strongest  against  the  bank. 
When  a  bank  sues,  the  first  question  which  presents  itself,  and  which  lies  at 
the  foundation  of  the  cause,  is,  has  this  legal  entity  a  right  to  sue?  Has  it 
a  right  to  come,  not  into  this  court  particularly,  but  into  any  court?  This 
depends  on  a  law  of  the  United  States.  The  next  question  is,  has  this  being 
a  right  to  make  this  particular  contract?  If  this  question  be  decided  in  the 
negative,  the  cause  is  determined  against  the  plaintlfP;   and  this  question,  too, 

>  depends  entirely  on  a  law  of  the  United  States.    These  are  important  questions, 

>  and  they  exist  in  every  possible  case.    The  right  to  sue,  If  decided  once,  is 

41  C.O.A.— 11 
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decided  forever;  but  the  power  of  confess  was  exercised  antecedently  to  the 
first  decision  on  that  right,  and,  if  it  was  constitutional  then,  it  cannot  cease 
to  be  so,  because  the  particular  question  is  decided.  It  nuty  be  revived  at  the 
will  of  the  party,  and  most  probably  would  be  renewed,  were  the  tribunal  to 
be  changed.  But  the  question  respecting  the  right  to  make  a  particular  con- 
tract, or  to  acquire  a  particular  property,  or  to  sue  on  account  of  a  particnlar 
injury,  belongs  to  every  particular  case,  and  may  be  renewed  in  every  case. 
The  question  forms  an  original  Ingredient  in  every  cause.  Whether  it  be  in 
fact  relied  on  or  not  in  the  defense,  it  Is  still  a  part  of  the  cause,  and  may  be 
relied  on.  The  right  of  the  plaintiff  to  sue  cannot  depend  on  the  defense 
which  the  defendant  may  choose  to  set  up.  His  right  to  sue  is  anterior  to  that 
defense,  and  must  dei^nd  on  the  state  of  things  when  the  action  is  brought. 
The  questions  which  the  case  involves,  then,  must  determine  its  character,, 
whether  those  questions  be  made  in  the  cause  or  not." 

In  Railway  Co.  v.  Cox,  (145  U.  S.  594, 12  Sup.  Ct.  905,  26  L.  Ed.  829,) 
the  action  w  as  by  defendant  in  error,  a  citizen  of  Texas,  in  the  United 
States  Circuit  Court  for  the  Eastern  District  of  Texas,  against  John 
C.  Brown  and  Lionel  L.  Sheldon,  as  receivers  of  the  Texas  &  Pacific 
Railway  Company,  to  recover  damages  for  the  death  of  the  defendant 
in  error.  It  did  not  appear  that  the  defendants  were  citizens  of  a 
state  other  than  the  plaintiff,  and  for  that  failure  the  jurisdiction  of 
the  court  was  questioned.    Fuller,  C.  J.,  said: 

•*The  Texas  &  Pacific  Railway  Company  is  a  corporation  deriving  its  corpo- 
rate powers  from  acts  of  congress,  and  was  held  In  Pacific  R.  Removal  Cases. 
115  U.  S.  1.  5  Sup.  Ct.  1113.  29  L.  Ed.  319,  to  be  entitled,  under  the  act  of 
March  3,  1875,  to  have  suits  brought  against  it  in  the  state  courts  removed  to 
the  circuit  courts  of  the  United  States,  on  the  ground  that  they  were  suits  aris- 
ing under  the  laws  of  the  United  States.  The  reasoning  was  that  this  must  be 
so,  since  the  company  derived  its  powers,  functions,  and  duties  from  those  acts, 
and  suits  against  it  necessarily  involved  the  exercise  of  those  powers,  func- 
tions, and  duties,  as  an  original  ingredient.  •  •  •  In  respect  of  liability, 
such  as  is  set  up  here,  the  receiver  stands  in  the  place  of  the  corporation.  As. 
observed  by  Mr.  Justice  Brown,  delivering  the  opinion  of  the  court,  in  McXulta 
V.  Lochridge,  141  U.  S.  327,  331,  12^  Sup.  Ct.  11,  13,  35  L.  Ed.  796,  800:  'Ac- 
tions against  the  receiver  are,  in  law,  actions  against  the  receivership,  or  the 
funds  in  the  hands  of  the  receiver;  and  his  contracts,  misfeasances,  negli- 
gences, and  liabilities  are  official,  and  not  personal,  and  judgments  against  him 
as  receiver  are  payable  only  from  funds  in  his  liands.' " 

Railway  Co.  v.  Cody,  (166  U.  S.  606, 17  Sup.  Ct.  703,  41  L.  Ed.  1132,) 
was  a  ease  originally  commenced  by  the  defendant  in  error  in  the  dis- 
trict court  of  Tarrant  County,  Tex.,  against  the  Texas  &  Pacific  Rail- 
way Company,  to  recover  for  personal  injuries,  and  was  removed  by 
the  Texas  &  Pacific  Railway  Company  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Texas.  In  the  petition 
filed  by  the  defendant  in  error  in  the  state  court  at  the  commence- 
ment of  the  suit,  the  Texas  &  Pacific  Railway  Company  was  desig- 
nated as  a  private  corporation  created  and  existing  under  the  laws 
of  the  State  of  Texas,  the  same  state  of  which  the  defendant  in  error 
was  a  citizen,  but  in  the  i>etition  for  removal  it  was  stated  that  at 
the  commencement  of  the  suit  the  railway  company  was  a  corporation 
organized  under  and  by  virtue  of  certain  Acts  of  Congress.  The  gist 
of  the  decision  is  that,  notwithstanding  the  defendant  in  error's  mis- 
statement in  the  original  petition  respecting  the  governmental  origin 
of  the  railway  corporation,  the  railway  company  may,  by  petition  for 
removal,  bring  to  the  court  the  fact  that  it  is  a  corporation  under  the 
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laws  of  the  United  States.  It  necessarily  follows,  upon  the  principle 
stated  in  Railway  Co.  v.  Ck)x,  supra,  that  the  Circuit  Court  of  the 
United  States  had  jurisdiction.  It  will  be  observed  that  in  these 
cases  the  parties  invoking  jurisdiction  were  either  corporations  or- 
ganized under  laws  of  the  United  States,  and  deriving  their  rights  to 
8ue  and  be  sued,  and  their  general  rights  to  carry  on  business,  there- 
from, or  were  successors  in  trust  to  such  corporations.  The  cases 
therefore  fall  within  the  principles  announced  by  Chief  Justice 
Marshall  in  Osborn  v.  Bank,  supra. 

Cases  of  another  class,  however,  have  been  called  to  our  atten- 
tion, in  support  of  the  court's  jurisdiction.  Buck  v.  Colbath,  (3 
Wall.  334,  18  L.  Ed.  257,)  and  Feibelman  v.  Packard,  (109  U.  S.  421, 
3  Sup.  Ct.  289,  27  L.  Ed.  984,)  were  actions  against  the  United 
States  marshal.  The  first  was  prosecuted  through  the  state  courts, 
commg  to  the  Supreme  Court  on  error  to  the  state  court.  The  sec- 
ond, begun  originally  in  the  state  court,  was  removed  by  the  mar- 
shal into  the  Federal  Court. 

In  the  case  first  named,  the  suit  was  against  the  marshal,  to  recover 
m  trespass  for  the  taking  of  goods,  and  the  defense  was  that  the  goods 
were  taken  by  virtue  of  a  writ  of  attachment  taken  out  of  a  United 
States  Court.  The  principle  on  which  that  case  was  decided  was  stat- 
ed by  Mr.  Justice  Miller  as  follows: 

"Whenever  property  has  been  seized  by  an  officer  of  the  court  by  virtue  of 
Its  process,  the  property  is  to  be  considered  as  in  the  custody  of  the  court, 
and  under  its  control  for  the  time  being,  and  that  no  other  court  has  a  right  to 
interfere  with  that  possession,  unless  it  be  some  court  which  may  have  a  direct 
sopervisory  control  over  the  court  whooe  process  has  first  taken  possession,  or 
some  superior  Jurisdiction  in  the  premises." 

In  the  second  case  the  action  was  against  the  marshal,  and  his 
sureties  on  his  official  bond,  to  recover  for  an  alleged  illegal  seizure 
of  goods.  The  bond  was  required  and  governed  by  sections  783 
and  784  of  the  United  States  Revised  Statutes,  the  latter  of  which 
expressly  gave  the  right  of  action,  and  governed  the  amount  of 
damages.    In  deciding  the  case,  Mr.  Justice  Matthews  said: 

*The  counsel  for  plaintiflT  in  error  assumes  In  argument  that  the  suit  was 
to  recover  damages  for  alleged  trespass.  It  was  plainly  upon  the  bond  it- 
self, and  therefore  arose  directly  under  the  provisions  of  an  act  of  congress/* 

WTiite  V.  Ewing,  (159  U.  S.  36,  15  Sup.  Ct.  1018,  40  L.  Ed.  67,)  was 
a  case  arising  out  of,  and  ancillary  to,  a  creditors'  bill  previously 
brought  by  George  P.  Bosworth,  a  citizen  of  Massachusetts,  against 
the  Cardiff  Coal  &  Iron  Company,  a  corporation  of  Tennessee,  in  the 
Eastern  District  of  Tennessee,  setting  forth  the  insolvency  of  the 
company,  the  wasting  of  its  assets,  etc.,  and  praying  for  a  sale  of 
the  property,  the  collection  of  its  choses  in  action,  and  the  appoint- 
ment of  a  receiver.  Ewing  was  appointed  receiver,  and,  upon  au- 
thority of  the  court  obtained  in  the  original  action,  instituted  suit 
in  the  United  States  Circuit  Court  for  the  Eastern  District  of  Ten- 
nessee against  White  and  others,  to  recover  upon  promissory  notes 
pi^viously  executed  by  White  and  others  to  the  Cardiff  Coal  &  Iron 
Company,  and  constituting  a  part  of  its  assets.    The  decision  in 
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this  case  went  upon  the  principle  that  suits  ancillary  to  the  re- 
ceivership fall  to  the  jurisdiction  of  the  court  appointing  the  re- 
ceiver; in  other  words,  that  the  diversity  of  citizenship  that  gave 
to  the  United  States  Circuit  Court  jurisdiction  in  the  original  case 
was  carried  over  to  all  strictly  ancillary  suits.  This  has  been  fre- 
quently decided  since  in  other  cases.  (Krippendorf  v.  Hyde,  110 
U.  S.  276,  4  Sup.  Ct.  27,  28  L.  Ed.  145,  ^nd  Pacific  R.  Co.  of  Missouri 
V.  Missouri  Pac.  Ry.  Co.,  Ill  U.  S.  505,  4  Sup.  Ct  583,  28  L.  Ed. 
498.) 

In  none  of  these  cases  was  the  order  of  the  Circuit  Court  of 
the  United  States  appointing  a  receiver,  standing  alone,  found  to  be 
the  baAs  of  federal  jurisdiction;  nor  is  such  a  case  to  be  found 
in  the  decisions  of  the  supreme  court. 

The  case  now  under  consideration  is  not,  properly  speaking,  an- 
cillary to  the  case  brought  in  the  Circuit  Court  of  the  Southern  Dis- 
trict of  Illinois,  in  which  the  receiver  was  appointed.  It  does  not  aid 
or  supplement  the  purposes  of  that  sujt.  It  is  not  brought  by  the  re- 
ceiver, but  against  him.  It  is  not  intended  directly  to  increase  or 
diminish,  or  in  any  way  affect,  the  assets  intrusted  to  him,  whatever 
may  be  its  incidental  effect;  and  it  involves  the  inquiry  simply  wheth- 
er the  receiver's  conductor,  or  the  receiver  himself,  was  guilty  of 
negligence  in  the  operation  of  the  train,  or  in  the  failure  to  maintain 
the  gates.  It  is  no  more  ancillarj^  to  the  transactions  involved  in  the 
original  suit  than  would  be  an  action  brought  upon  a  receiver's  pur- 
chase of  coal  to  operate  the  locomotives. 

Nor  is  the  case  one  of  those  in  which  a  court,  having  rightly  ob- 
tained possession  of  property,  will  refuse,  except  upon  inquiry  in  its 
own  forum,  to  surrender  the  property  to  the  direction  of  another 
court.  The  suit  is  not  to  transfer  property  from  the  receiver  to  an- 
other upon  inquiry  of  the  state  court,  but  merely  to  fix  his  liability 
for  noncompliance,  in  his  operation  of  the  road,  with  the  ordinance 
of  the  city,  the  statutes  of  the  state,  and  the  conoanon  law  governing 
his  duties  as  a  railway  manager. 

The  case  is  not  one  that  involves,  as  a  necessary  ingredient,  inquiry 
into  the  statutes  of  the  United  States,  or  any  provision  of  the  Federal 
Constitution,  such  as  was  involved  in  Osbom  v.  Bank,  Railway 
Co.  V.  Cox,  and  Pacific  R.  Co.  of  Missouri  v.  Missouri  Pac.  Ry. 
Co.,  supra.  Indeed,  the  case  can  be  decided,  and  decided  rightly, 
without  looking  into  either  the  Federal  Constitution  or  the  statutes. 
No  Federal  law  lies  at  the  basis  of  the  receiver's  right,  in  this  class 
of  cases,  to  either  sue  or  defend, — certainly  not  to  defend.  No  Fed- 
eral law  governs  his  liability  in  the  matter  complained  of.  The 
subject-matter  of  the  suit,  from  beginning  to  end, — from  the  ques- 
tion of  the  receiver's  liability  to  suit,  to  and  including  the  princi- 
ples that  shall  give  tiirection  to  the  suit,  and  govern  the  amount  of 
damages, — is  determinable  solely  according  to  general  laws,  or  the 
law  of  the  state  where  the  injuries  were  committed.  Nor  are  the 
appointment  of  the  receiver  itself,  and  the  power  of  the  court  to 
.make  such  appointment,  traceable  directly  to  Federal  law.  They 
grow  out  of  the  law  of  general  chancery  jurisdiction,  which,  of 
course,  was  conferred  originally  upon  the  courts  by  the  Constitu- 
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tion  and  laws  of  the  United  States;  but  they  are  as  remote  from 
this  origin  as  is  an  action  of  ejectment,  growing  out  of  a  land  pat- 
ent in  which  the  validity  of  the  patent  is  not  involved,  or  an  action 
upon  a  judgment  obtained  ih  one  of  the  United  States  Courts.  As- 
surance Soc.  V.  Ford,  (114  U.  S.  635,  5  Sup.  Ct.  1104,  29  L.  Ed.  261.) 
The  case  under  consideration,  in  no  just  sense,  therefore,  involves  the 
validity,  the  scope,  or  the  eflPect  of  any  right,  derived  from  the  Con- 
stitution and  laws  of  the  United  States,  of  federal  courts  to  appoint 
this  receiver,  and  put  him  in  possession  of  the  property. 

The  conclusion  thus  reached  is,  we  think,  sustained  by  the  qase 
of  Pope  v.  Eailway  Co.,  (173  U.  S.  573, 19  Sup.  Ct.  500,  43  L.  Ed.  814.) 
The  action  reviewed  by  the  Supreme  Court  in  that  case  was  brought 
origmally  in  the  Circuit  Court  for  the  District  of  Indiana  by  Pope, 
a  citizen  of  Illinois,  suing  as  receiver  of  the  Chicago  &  South  At- 
lantic Bailroad  Company,  against  the  Louisville,  New  Albany  & 
Chicago  Bailway  Company  of  Indiana.  The  action  was  properly 
ancillary  to  other  suits, — the  one  brought  by  a  citizen  of  Wisconsin 
in  the  Circuit  Court  for  the  Northern  District  of  Illinois,  against  the 
Chicago  &  South  Atlantic  Railroad  Company,  a  consolidated  cor- 
poration of  Illinois;  and  the  other  in  the  Circuit  Court  for  the  Dis- 
trict of  Indiana,  brought  by  the  same  citizen  of  Wisconsin  against 
the  same  defendant,  but  designated  in  that  suit  as  a  corporation 
organized  under  the  laws  of  Indiana.  In  the  suit  in  the  Illinois 
circuit  court.  Pope  had  been  appointed  as  receiver,  in  succession  to 
one  Fish;  and  in  the  suit  in  Indiana,  Pope  was  appointed  as  the 
original  receiver.  Both  suits  were  for  the  same  purpose,  namely, 
for  the  administration  of  the  affairs  of  the  Chicago  &  South  At- 
lantic Bailroad  Company;  and  in  both  the  receiver  was  authorized  to 
prosecute  all  necessary  suits  for  the  collection  of  claims,*  choses  in 
action,  or  otherwise,  touching  the  rights  or  interests  of  such  prop- 
erty. The  action  brought  by  Pope  against  the  Louisville,  New  Al- 
bany &  Chicago  Railway  Company,  under  review  by  the  Supreme 
Court,  was  in  pursuance  of  this  order. 

Defeated  in  the  Circuit  Court  of  Appeals  in  the  prosecution  of  his 
suit  against  the  Louisville,  New  Albany  &  Chicago  Bailway  Company 
(26  C.  C.  A.  131,  80  Fed.  745),  Pope  sought  to  appeal  to  the  Supreme 
Court  as  of  right,  upon  the  ground  that  suing  as  a  receiver  of  a  Federal 
Court,  the  case  arose  under  the  Constitution  and  laws  of  the  United 
States.  The  Supreme  Court  ruled  that  the  suits  were  ancillary  to  the 
original  cases  out  of  which  the  receivership  grew,  and  were  on  that 
account  dependent  for  their  jurisdiction  upon  the  facts  constituting 
jurisdiction  in  the  original  cases.  (18  Sup.  Ct.  945,  42  L.  Ed.  1216.) 
But  after  so  ruling,  the  court,  through  Fuller,  C.  J.,  believing  that 
''some  further  observation  might  be  usefully  added,"  although  what 
had  been  said  disposed  of  the  motion,  took  up,  as  we  understand  the 
text,  the  general  question  whether  suits  thus  brought  by  receivers, 
not  ancillary  to  other  suits,  but  depending  wholly  for  jurisdiction  up- 
on the  fact  that  the  receiver  was  appointed  by  a  Federal  Court,  were, 
within  the  meaning  of  the  law,  suits  arising  under  the  Constitution 
and  lawfl  of  the  United  States.  The  court,  through  the  Chief  Justice, 
said: 
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"The  bill  nowhere  asserted  a  right  under  the  constitution  and  laws  of  the 
United  States,  but  proceeded  on  common-law  rights  of  action.  We  cannot 
accept  the  suggestion  that  the  mere  order  of  a  federal  court,  sitting  in  chan- 
cery, appointing  a  receiver  on  a  creditors*  bill,  not  only  enables  the  receiver 
to  invoke  federal  jurisdiction,  but  to  do  thiif  independently  of  the  ground  of 
Jurisdiction  of  the  suit  in  which  the  order  was  entered,  and  thereby  affect  the 
tlnality  of  decrees  in  the  circuit  court  of  appeals  in  proceedings  taken  by  him. 
The  validity  of  the  order  of  appointment  of  the  receiver  in  this  instance  de- 
pended on  the  jurisdiction  of  the  court  that  entered  it,  and  the  jurisdiction,  as 
we  have  seen,  depended  exclusively  upon  the  diverse  citizenship  of  the  parties 
to  the  suits  In  which  the  appointment  was  made.  The  order,  as  such,  cre- 
ated no  liability  against  defendants;  nor  did  It  tend  in  any  degree  to  establish 
the  receiver's  right  to  a  money  decree,  nor  to  any  other  remedy  prayed  for  In 
the  amended  bill.  The  liability  of  defendants  arose  under  general  law.  and 
was  neither  created  nor  arose  under  the  constitution  or  laws  of  the  United 
States.  In  Bausman  v.  Dixon,  173  U.  S.  113,  19  Sup.  Ct.  316,  43  L.  Ed.  633, 
we  have  ruled  that  a  judgment  against  a  receiver  appointed  by  a  circuit  court 
of  the  United  States,  rendered  In  due  course  In  a  state  court,  does  not  per  se 
Involve  the  denial  of  the  validity  of  an  authority  exercised  under  the  United 
States,  or  of  a  right  or  Immunity  specially  set  up  and  claimed  under  a  statute 
of  the  United  States.  That  was  an  action  to  recover  damages  for  injuries  sus- 
tained by  reason  of  the  receiver's  negligence  In  operating  a  railroad  company 
of  the  state  of  Washington,  though  the  receiver  was  the  officer  of  the  circuit 
court,  and  we  said:  *It  Is  true  that  the  receiver  was  an  officer  of  the  circuit 
court,  but  the  validity  of  his  authority  as  such  was  not  drawn  In  question: 
and  there  was  no  suggestion  In  the  pl'»adlngs,  or  during  the  trial,  or,  so  far 
as  appears.  In  the  state  supreme  court,  that  any  right  the  receiver  possessed 
as  receiver  was  contested,  although  on  the  merits  the  employment  of  plaintiff 
was  denied,  and  defendant  contended  that  plaintiff  had  assumed  the  risk 
which  resulted  In  the  Injury,  and  had  also  been  guilty  of  contributory  negli- 
gence. The  mere  order  of  the  circuit  court  appointing  a  receiver  did  not 
create  a  federal  question,  under  section  709  of  the  Revised  Statutes;  and  the 
receiver  did  not  set  up  any  right  derived  from  that  order,  which  he  asserted 
was  abridged  or  taken  away  by  the  decision  of  the  state  court  The  liability 
to  Dixon  depended  on  principles  of  general  law  applicable  to  facts,  and  not  In 
any  way  on  the  terms  of  the  order.'  That  was.  Indeed,  a  writ  of  error  to  a 
state  court,  but  the  reasoning  Is  applicable  here.  Pope  was  appointed  re- 
ceiver by  an  Interlocutory  order  of  the  circuit  court  In  the  exercise  of  Its  gen- 
eral equity  powers.  He  did  not  occupy  the  position  of  a  receiver  of  a  corpora- 
tion created  under  federal  law,  as  in  Railway  Co.  v.  Cox,  145  U.  S.  594,  12 
Sup.  Ct.  905,  26  L.  Ed.  829,  or  of  a  marshal  of  the  United  States,  as  In  Felbel- 
man  v.  Packard,  109  U.  S.  421,  3  Sup.  Ct.  289,  27  L.  Ed.  984,  or  of  a  receiver 
of  a  national  bank,  as  in  Kennedy  v.  Gibson,  8  Wall.  498,  19  Sup.  Ct.  476. 
Nor  did  his  cause  of  action  originate  or  depend  on  the  order  of  appointment 
or  assignments  made  to  him  by  the  Atlantic  Company  pursuant  to  that  order. 
Nor  was  any  right  claimed  by  him  by  virtue  of  his  order  of  appointment,  or  of 
his  deeds  of  assignment  denied,  or  alleged  to  have  been  denied.  •  ♦  •  It  is 
impossible  to  hold  that  these  orders  of  appointment  were  equivalent  to  laws 
of  the  United  States,  within  the  meanhig  of  the  constitution." 

We  regard  this  portion  of  the  opinion  as  an  ex  cathedra  announce- 
ment against  the  doctrine  that  suits  begun  in  state  courts  against 
receivers  of  Federal  Courts  are  removable  into  the  Federal  Ck)urt  up- 
on the  ground  alone  that  the  receivers  are  appointed  under  an  order 
of  the  Federal  Court.  Indeed,  it  would  be  anomalous — ^and  this  con- 
sideration probably  moved  the  Supreme  Court  to  speak — if  such  in- 
cidental actions  against  the  receiver  as  the  one  now  under  consid- 
eration by  us  could  be  appealable  of  right  to  the  Supreme  Court,  as 
it  could  if  removable  at  all,  while  the  original  action,  to  which  he 
owed  his  appointment,  rested  finally  with  the  Circuit  Court  of  Ap- 
peals.   Maintenance  of  such  a  view  of  the  rights  of  receivers  would 
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carry  to  the  court  of  last  resort  all  the  driftwood  of  a  receivership, 
while  leaving  with  the  Circuit  Court  of  Appeals,  except  in  rare  in- 
stances of  certiorari,  direction  and  control  of  the  stream. 

The  case  is  reversed,  with  directions  to  the  Circuit  Court  for  the 
District  of  Indiana  to  sustain  the  motion  to  remand. 


(101  Fed.  16.) 

NEW  YORK  COMMERCIAL  CO.  V.  FRANCIS. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  3,  1900.) 

No.  133. 

t  Partnership — Rights  of  Creditors— What  is  Firm  Property. 

Where  a  partnership,  after  taking  in  a  new  member,  treated  property 
of  the  old  firm  as  that  of  the  new,  pledging  the  same  for  its  debts,  the 
presomption  is  that  such  property  constitutes  assets  of  the  new  firm  as 
to  its  creditors,  although  the  new  partner  contributed  no  capital,  and  there 
was  no  agreement  l>etween  the  partners  as  to  the  ownership  of  such  prop- 
erty. 

2.  Same— Attachment  of  Firm  Property  by  Creditor  of  Partner. 

An  indlYidual  creditor  of  a  partner,  who  attaches  partnership  property 
for  his  debt,  acquires  a  Uen  upon  the  interest  of  his  debtor  in  the  attached 
property  subordinate  to  tliat  of  partnership  creditors  who  attach  subse- 
quently. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

T^eo.  M.  Maltbie,  for  appellant. 
Wm.  L.  Bennett,  for  appellee. 

Before  WALLACE,  LACX)MBE,  and  SfflPMAN,  Circuit  Judges. 

SHIPMAX,  Circuit  Judge.  The  general  questions  of  fact  which 
arise  under  the  bill  in  equity  in  this  case  and  the  object  of  the  bill 
are  stated  in  the  opinion  of  this  court  upon  the  appeal  from  a  deci- 
sion of  a  motion  for  a  preliminary  injunction,  and  reported  in  28 
C.  C.  A.  199,  83  Fed.  769.  The  questions  now  arise  upon  the  defend- 
ant's appeal  from  the  decision  of  the  circuit  court  upon  final  hearing. 
96  Fed.  266.  Joseph  P.  Earle  and  William  P.  Earle  went  into  part- 
nership in  1877,  as  brokers  in  India  rubber,  under  the  firm  name  of 
Earle  Bros.,  without  articles  of  partnership,  and  each  member  drew 
from  the  firm  "whatever  suited"  him.  The  state  of  the  partnership 
accounts  of  the  firm  as  between  themselves,  or  of  its  successor,  has 
never  been  ascertained.  The  firm  had  a  capital,  but  how  much  it 
was  does  not  appear.  It  was  probably  substantially  contributed  by 
Joseph.  In  June,  1882,  Earle  Bros,  agreed  to  buy  153  shares  of  the 
stock  of  the  Seamless  Rubber  Company,  a  corporation  established  in 
New  Haven,  Conn.,  and  in  that  month  gave  for  115  shares  the  firm's 
note  for  |14,858.06,  which  were  subse^iuently  paid  by  checks  of  the 
firm.  In  September,  1882,  they  gave  for  38  shares  the  firm's  note  for 
$5,890  and  interest,  and  subsequently  paid  the  note  with  the  firm's 
check  for  f6,069.64.    A  certificate  for  115  shares  in  the  name  of 
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Earle  Bros.,  and  a  certificate  for  38  shares  in  the  name  of  Joseph  P. 
Earle,  were  received  by  the  firm,  and  still  continue  in  the  possession 
of  Earle  Bros.  The  reason  given  by  William  for  the  certificates  being 
made  in  the  name  of  Joseph  is  inadequate,  but  the  fact  is  that  all 
the  bookkeeping  entries  are  in  accordance  with  a  purchase  by  the 
firm,  and  no  part  of  the  price  of  the  38  shares  was  charged  to  Joseph 
on  the  books.  In  1892  the  Seamless  Rubber  Company  made  a  stock 
dividend  of  100  per  cent.,  and  issued  certificates  for  115  shares  to 
Earle  Bros.,  and  a  certificate  for  38  shares  to  Joseph.  These  cer- 
tificates were  taken  into  the  possession  of  the  firm,  the  dividends  on 
the  entire  306  shares  were  received  and  used  by  it,  and  the  76  shares 
were  hypothecated  for  debts  of  the  firm  due  to  the  Seventh  National 
Bank  of  New  York  from  September,  1892,  to  March,  1895,  and  from 
July,  1896,  to  January,  1897.  Between  1885  and  1890,  Henry  Earle 
came  into  the  firm  of  Earle  Bros.  The  date  is  uncertain,  because  he 
was  insolvent  in  1885,  and  he  came  in,  according  to  William's  testi- 
mony, "when  it  suited  him  to  decide  to  be  a  member."  He  contrib- 
uted nothing  to  the  firm,  there  were  no  written  articles  of  partnership, 
there  was  no  understanding  as  to  the  amount  that  any  one  should 
receive  from  the  business,  tiie  accounts  of  the  former  partners  were 
not  balanced,  the  condition  of  the  firm  was  not  ascertained,  and  no 
change  was  made  in  the  books.  An  account  called  the  "Henry  Earle, 
Trustee,  Account"  was  opened  in  1888,  and  continued  till  1895,  in 
which  the  entries  of  dividends  of  the  Seamless  Rubber  Company  were 
made.  Apparently  the  name  of  the  account  indicated  nothing  in  re- 
gard to  the  title  to  the  stock.  If  the  question  of  the  ownership  of 
this  stock  rested  upon  the  oral  testimony  of  William  and  Henry 
Earle,  the  complainant's  case  would  not  have  been  proved;  but  the 
books  of  the  firm  show  not  only  that  the  stock  was  bought,  paid  for, 
and  used  by  the  firm,  but  that  no  part  of  the  payments  was  ever 
charged  to  Joseph,  while  all  his  other  private  investments,  and  what- 
ever payments  were  made  for  him  personally,  were  charged  to  him 
individually,  and  no  accounts  were  kept  with  the  corporations  in 
which  Joseph  individually  owned  stock.  Joseph  did  not  receive  any 
dividends  from  the  Seamless  Company,  except  as  they  swelled  the 
firm  assets,  from  which  he  drew  as  he  pleased.  The  books  were  kept 
by  a  bookkeeper,  who  is  apparently  indifferent  between  the  parties, 
and  the  facts  as  they  appear  on  them  compel  an  agreement  with  the 
circuit  court  in  its  finding  that  the  original  firm  of  Earle  Bros,  paid 
for  the  76  shares,  and  continued  to  be  the  equitable  owners  thereof. 
Joseph  Earle  was  not  called  as  a  witness  by  either  party.  He  is 
suffering  from  locomotor  ataxia,  and  mental  deterioration  has  grad- 
ually developed. 

In  December,  1893,  the  New  York  Commercial  Company  entered 
into  an  agreement  with  William  P.  Earle  and  Henry  Earle,  to  which 
Joseph  assented,  that  all  business  in  crude  rubber  should  be  trans- 
acted by  William  and  Henry,  in  the  name  of  Earle  Bros.,  and  for 
account  of  the  Conmiercial  Company,  which  was  to  have  the  gains 
and  bear  the  losses,  and  that  the  two  Earles  were  to  receive  as  full 
compensation  for  their  services  |16,000  per  annum,  one-half  to  be 
paid  to  each.    In  other  words,  by  virtue  of  this  singular  contract, 
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William  and  Henry  were  to  divide  tbe  compensation,  but  the  part- 
nership of  Earle  Bros,  was  to  bear  the  hazards  of  their  indebted- 
ness, if  any,  to  the  Commercial  Company.  For  a  debt  of  Joseph 
P.  Earle  to  Henry  H.  Francis  he  has  attached  the  76  shares  of  the 
Seamless  Rubber  stock  in  the  name  of  Joseph.  Subsequently,  for 
two  alleged  debts  of  Earle  Bros,  which  accrued  after  December, 
1893,  the  Commercial  Company  attached  the  stock  of  the  Seamless 
Kobber  Company  standing  in  the  nan^  of  Earle  Bros,  and  of  Joseph 
P.  Earle.  If  the  76  shares  belonged  to  the  present  partnership  of 
Earle  Bros.,  Francis  secured  by  his  attachment  only  the  separate 
interest  of  Joseph  P.  Earle  in  the  partnership  property,  subject  to 
the  partnership  debts,  and,  if  partnership  creditors  had  not  attached 
the  same  property,  he  could  have  levied  upon  the  interest  of  Joseph, 
if  any,  in  the  property  after  payment  of  the  partnership  debts.  He 
could  not  levy  upon  the  whole  property,  "lie  purchaser  takes  the 
same  interest  in  the  property  which  the  judgment  debtor  would 
have  upon  a  final  adjustment  of  all  the  accounts  of  the  partnership. 
It  is  not  only  an  undivided,  but  an  unascertained,  interest,  and  the 
purchaser  is  substituted  to  the  rights  and  interests  of  the  judg- 
ment debtor  in  the  property  sold.  Neither  does  the  sale  transfer 
any  part  of  the  joint  property  to  the  purchaser,  so  as  to  entitle  him 
to  take  it  from  the  other  partners;  for  that  would  be  to  place  him  in 
a  better  situation  than  the  partner  (judgment  debtor)  himself.  The 
remedy  of  the  purchaser  is  to  go  into  equity  and  call  for  an  ac- 
count, and  thus  entitle  himself  to  the  interest  of  the  judgment  debt- 
or, if  any,  after  the  settlement  of  the  partnership  liabilities."  Cla- 
gett  V.  Kilboume,  1  Black,  346,  17  L.  Ed.  213;  Hannon  v.  O'Dell, 
71  Conn.  698,  43  Atl.  147.  In  Connecticut,  such  a  bill  in  equity  can 
be  brought  pending  the  attachment  before  a  levy  of  execution,  under 
the  provisions  of  section  1316  of  the  Revised  Statutes.  Hannon  v. 
CDell,  supra. 

In  this  case,  the  partnership  attaching  creditors  are  those  of  the 
present  firm  of  Earle  Bros.,  and  the  question  in  regard  to  their  right 
to  priority  is  whether  the  property  is  partnership  property  of  the 
present  firm.  It  was  among  the  assets  of  the  original  firm,  but  it  is 
said  that  when  Henry  Earle  became  a  new  member  he  brought  no 
capital,  bought  no  interest  in  the  old  assets,  but  simply  brought 
his  services,  and  was  entitled  to  nothing  save  a  share  in  the  profits. 
When  he  became  a  partner,  the  former  members  could  have  made 
whatever  contract  they  chose,  in  the  absence  of  fraud  towards  ex- 
isting creditors  respecting  the  partnership  assets,  and  could  have 
made  them  separate  property,  and  placed  the  stock  in  their  in- 
dividual names.  Nothing  of  the  sort  was  done,  no  agreement  as 
to  ownership  was  made,  and  Henry  entered  the  firm  with  no  con- 
tract, except  that  he  was  to  be  a  partner.  The  other  members  per- 
mitted him  to  manage  the  finances,  pledge  the  new  and  old  certifi- 
cates for  new  debts  of  the  firm,  and  to  receive  the  dividends  as  firm 
property,  and,  although  they  contributed  the  whole  capital,  in  the 
absence  of  an  agreement  that  it  should  remain  their  property,  and 
in  the  existence  of  this  conduct  on  their  part,  the  capital  must  be 
presumed  to  have  become  partnership  property,  in  which  Henry 
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Earle  had  a  technical  interest.  Story,  Partn.  §  27;  Malley  v.  Insur- 
ance Co.,  51  Conn.  222,  247;  Livingston  v.  Blanchard,  130  Mass.  341. 
In  any  event,  the  stock  of  the  rubber  company  was  partnership  prop- 
-erty  with  respect  to  partnership  creditors  of  the  new  finu.  As  be- 
tween the  firm  and  its  creditors,  the  conduct  of  the  members  of  the 
partnership  with  relation  to  the  apparent  personal  property  or  stock 
in  trade  of  the  firm  made  it  a  fund  for  the  payment  of  partnership 
debts.  This  stock  had  always  been  partnership  assets,  and  after 
Henry  Earle  became  a  member  the  certificates  remained  as  before, 
and  the  stock  and  its  dividends  were  treated  upon  the  books  of  the 
firm  as  before,  and  the  stock  was  pledged  for  the  new  debts  of  the 
firm.  It  is  impossible  to  say  that,  as  against  partnership  creditors, 
it  was  not  partnership  assets.  Elliot  v.  Stevens,  38  N.  H.  311.  The 
status  of  the  case  is  that  Francis,  a  creditor  of  Joseph  Earle  individ- 
ually, has  attached  his  interest  in  partnership  property,  and  that  sub- 
sequently partnership  creditors  have  attached  the  same  property  to 
secure  the  payment  of  partnership  debts.  Their  lien  is  superior;  for 
it  is  well  settled  that  the  right  of  the  creditor  of  one  partner,  who  had 
attached  partnership  property  for  his  debt,  is  subordinate  to  the 
right  of  the  partnership  creditors,  who  have  attached  subsequently, 
to  have  the  property  applied  in  payment  of  firm  debts.  Bank  v. 
Fitch,  49  N.  Y.  539;  Filley  v.  Phelps,  18  Conn.  294;  Trowbridge  v. 
Cushman,  24  Pick.  310;  Peck  v.  Schultze,  1  Holmes,  28,  Fed.  Cas.  No. 
10,895;  Coover's  Appeal,  29  Pa.  St.  14.  The  suits  of  the  complainant 
against  Earle  Bros,  have  not  yet  become,  and  may  never  become, 
judgments.  Tlie  injunction  against  Francis  should  not,  therefore,  be 
absolute,  but  the  attachments  of  the  complainant  should  be  adjudged 
to  be  liens  upon  the  76  shares  of  stock  superior  to  the  lien  of  Francis, 
and  he  should  be  enjoined  against  a  levy  of  his  execution,  and  his  levy 
should  be  stayed  until  the  judgments,  if  any,  of  the  complainant  have 
been  paid  or  satisfied  from  the  partnership  property  of  Earle  Bros.; 
recourse  to  such  property  by  levy  of  execution  being  had  first  upon 
the  shares  standing  in  the  name  of  Earle  Bros. 

As  thus  modified,  the  decree  of  the  circuit  court  is  affirmed,  with 
eosts. 


(101  Fed.  36.) 

BARNARD  v.  LANCASHIRE  INS.  CO.  OF  MANCHESTER,  BNGIiAND, 

et  al. 

LANCASHIRE  INS.  CO.  OF  MANCHESTER,  ENGLAND,  et  aL  v. 

BARNARD. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  26,  1900.) 

Nos.  1,262,  1,263. 

1.  Insurance— Agreement  for  Arbitration— Setting  Aside  Award. 

The  award  of  arbitrators  appointed,  In  accordance  with  an  agreement  in 
a  policy  of  insurance,  to  appraise  a  loss  thereunder,  is  supported  by  every 
reasonable  intendment  and  presumption,  and  will  not  be  vacated  unless 
clearly  shown  that  it  was  made  without  authority,  or  was  the  result  of 
fraud  or  mistake,  or  of  the  misfeasance  or  malfeasance,  of  the  appraisers. 
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t.  Same. 

Where  there  are  two  methods  by  which  the  result  may  have  been  reach- 
ed by  arbitrators  In  making  an  award  fixing  the  amount  of  a  loss  under  an 
Insorance  policy,  one  of  which  was  legal  and  authorized,  and  the  other 
not,  the  presumption  is  that  the  legal  method  was  followed. 

t.  Same. 

The  fact  that  an  award  made  by  arbitrators  appointed  under  a  provi- 
sion of  an  insurance  policy  to  apprrise  the  amount  of  a  loss  thereunder 
was  not  made  under  oath,  as  provided  in  the  policy,  affords  no  ground 
for  a  suit  in  equity  to  set  aside  the  award. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska. 

Frank  H.  Gaines  (Edward  R.  Duffie  and  James  E.  Kelbj,  on  the 
brief),  for  Lara  D.  Barnard. 

Charles  J.  Greene  and  Ralph  W.  Breckenridge,  for  Lancashire  Ins. 
Co.  and  others. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  These  cases  are  appeals  from  a  decree 
which  set  aside  the  award  of  appraisers  made  under  the  usual  pro- 
vision in  policies  of  Are  insurance  for  the  appraisal  of  the  damages 
from  fire.  The  insured,  Lura  D.  Barnard,  appeals  from  the  decree 
avoiding  the  award,  and  the  insurance  companies  appeal  from  the 
decree  because  it  does  not  perpetually  enjoin  the  prosecution  of  ac- 
tions at  law  which  had  been  brought  upon  the  award. 

An  agreement  of  appraisal  is  a  contract.  Appraisers  who  make 
an  award  under  such  an  agreement  are  presumed  to  have  acted  in 
accordance  with  the  law  and  the  terms  of  the  contract,  and  the  bur- 
den of  proof  is  on  those  who  attack  their  award  to  establish  the  con- 
trary by  convincing  evidence.  Every  reasonable  intendment  and 
presumption  is  in  favor  of  the  award,  and  it  should  not  be  vacated 
unless  it  clearly  appears  that  it  was  made  without  authority,  or  was 
the  result  of  fraud  or  mistake,  or  of  the  misfeasance  or  malfeasance 
of  the  appraisers.  Karthaus  v.  Ferrer,  1  Pet.  222,  228,  7  L.  Ed.  121; 
Hartford  Fire  Ins.  Co.  v.  Bonner  Mercantile  Co.,  15  U.  S.  App.  134, 
140,  5  C.  C.  A.  524,  528,  56  Fed.  378,  382;  Blood  v.  Shine,  2  Fla.  127, 
132;  Insurance  Co.  v.  Goehring,  99  Pa.  St.  16,  17;  Tank  v.  Rohweder 
flowa)  67  N.  W.  106,  107;  McDonald  v.  Arnout,  14  111.  58,  62;  Golder 
V.  Mueller,  22  111.  App.  527,  528.  The  award  in  the  case  in  hand  is 
valid  on  its  face,  and  the  first  question  for  consideration  is  whether 
or  not  the  insurance  companies  have  fairly  shown  by  a  preponder- 
ance of  evidence  that  it  was  made  without  authority,  or  that  it  was 
the  result  of  misfeasance  or  malfeasance  on  the  part  of  the  apprais- 
ers. The  eight  insurance  companies  and  the  insured  were  parties  to 
the  agreement  of  appraisal,  and  the  insurance  companies  brought 
this  action  in  equity  to  avoid  the  award  and  to  enjoin  actions  at  law 
which  the  insured  had  brought  upon  it.  The  legal  effect  of  the  va- 
rions  clauses  for  appraisal  in  the  eight  policies,  so  far  as  they  relate 
to  the  main  question  at  issue  in  these  cases,  is  the  same.  One  of 
them  is: 

"In  the  event  of  disagreement  as  to  the  amount  of  loss,  the  same  shall,  as 
above  provided,  t>e  ascertained  by  two  competent  and  disinterested  appraisers. 
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the  insured  and  this  company  each  selecting  one,  and  the  two  so  chosen  sball 
first  select  a  competent  and  disinterested  umpire.  The  appraisers  together 
shall  then  estimate  and  appraise  the  loss,  stating  separately  sound  value  and 
damage,  and,  failing  to  agree,  shall  submit  their  differences  to  the  umpire; 
and  the  award  in  writing  of  any  two  shall  determine  the  amount  of  such  loss.** 

Two  appraisers  were  chosen  ander  these  claases,  one  by  the  insur- 
ance companies  and  the  other  by  the  insured.  These  appraisers 
chose  an  umpire,  and,  after  consideration,  an  award  was  made,  which 
was  signed  by  the  umpire  and  one  of  the  appraisers,  to  the  effect 
that  the  sound  value  of  the  insured  property  was  |21,031.33  and  tbe 
loss  and  damage  was  |19,681.  This  award  was.  avoided  at  the  suit 
of  the  insurance  companies  on  the  ground  that  the  umpire  failed  to 
confine  his  decision  to  a  determination  of  the  differences  between 
the  appraisers,  but  extended  it,  without  authority,  to  the  detenniBa- 
tion  of  matters  on  which  the  appraisers  had  agreed.  Conceding,  but 
not  deciding,  that  the  authority  of  the  umpire  was  limited  to  a  de- 
termination of  the  differences  between  the  two  appraisers,  tiiis  rec- 
ord has  been  searched  in  vain  for  evidence  that  he  has  exceeded  his 
authority.  No  witness  has  testified  that  he  did  so,  and  the  only  facts 
bearing  upon  this  issue  which  the  record  discloses  are  these:  The 
property  insured  was  a  four-story  brick  hotel  building  known  as  the 
"New  Peoria  House."  After  the  two  appraisers  were  selected,  they 
chose  the  umpire,  and  then  proceeded  to  examine  the  insured  prop- 
erty, and  estimate  its  sound  value  and  its  damage.  They  agreed  up- 
on the  sound  value  of  the  property  when  first  constructed,  but  did 
not  agree  upon  the  depreciation  on  account  of  its  age.  They  submit- 
ted this  question  of  difference  to  the  umpire.  He  decided  it,  and  the 
appraisers  thereupon  agreed  that  the  sound  value  of  the  property 
was  121,031.33.  They  disagreed  upon  the  question  whether  or  not 
the  building  was  susceptible  to  repair.  They  submitted  this  ques- 
tion of  difference  to  the  umpire,  and  he  decided  that  it  was.  They 
then  agreed  upon  the  damage  to  about  25  items,  which  they  spec- 
ified, and  found  it  to  be  f5,604.53,  but  differed  as  to  the  damage  to 
the  remainder  of  the  property,  which  consisted  of  the  brick  walls, 
floors,  and  interior  of  the  building  insured.  One  appraiser  thought 
this  damage  was  |2,300  and  the  other  believed  it  to  be  f  12,127.60. 
Thereupon  they  certified  to  the  umpire  the  fact  of  this  disagreement, 
and  at  the  same  time  gave  him  a  list  of  the  items  upon  which  they 
had  agreed,  and  the  agreed  damage  upon  those  items.  At  this  time 
the  appraisers  had  finished  the  examination  of  the  property;  and 
the  damage  to  the  items  upon  which  they  had  agreed,  together  with 
the  damage  upon  the  items  concerning  which  they  had  disagreed 
and  had  made  their  certificate  to  the  umpire,  constituted  all  the  dam- 
ages to  the  property.  The  umpire's  answer  was  that  he  did  not 
agree  with  either  of  the  appraisers  in  their  figures,  but  held  that  the 
loss  and  damage  suffered  by  the  insured  was  |19,681.  Thereupon 
the  award  was  made  and  signed  by  the  umpire  and  one  of  the  ap- 
praisers. It  will  be  noticed  that  the  amount  agreed  upon  by  the  ap- 
praisers as  the  sound  value  of  the  property  is  adopted  in  the  award, 
and  that  there  were  two  methods  by  which  the  umpire  may  have  ar- 
rived at  his  conclusion  that  the  entire  loss  and  damage  was  {19,681. 
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He  may  have  taken  the  amount  agreed  upon  as  the  damage  to  the 
items  specified  by  the  appraisers,  |5,604.53,  and  have  found  the  dam- 
age to  the  items  upon  which  they  disagreed  to  be  |14,076.47  and  have 
added  that  to  the  f 5,604.53,  thus  obtaining  f  19,681.  On  the  other 
hand,  he  may  have  considered  and  determined  for  himself  the  dam- 
age to  all  the  items,  including  those  upon  which  the  appraisers 
agreed,  and  in  this  way  he  may  have  found  the  |19,681.  If  he  adopt- 
ed the  former  course,  he  acted  strictly  within  the  limits  of  his  au- 
thority, even  upon  the  theory  of  counsel  for  the  insurance  companies. 
If  he  adopted  the  latter  course,  he  exceeded  that  authority  on  their 
theory.  There  is  no  evidence  in  the  record  to  show  by  which  method 
he  arrived  at  his  conclusion.  Where  there  are  two  ways  by  means 
of  which  a  result  may  have  been  attained,  one  lawful  and  author- 
ized, the  other  illegal  and  without  authority,  the  presumption  always 
is  that  the  legal  method  was  followed.  The  result  is  that  the  legal 
presumption  in  support  of  the  award  has  not  been  overcome  by  the 
testimony  produced  by  the  insurance  companies,  and  it  must  stand. 

The  argument  and  authorities  of  counsel  for  the  companies  to  the 
effect  that  an  award  that  is  in  part  good  and  in  part  bad  cannot  be 
sustained  where  it  is  impossible  to  separate  the  lawful  from  the  ille- 
gal part  of  it,  have  not  been  overlooked,  but  they  have  no  applica- 
tion to  the  case  at  bar,  because  the  legal  presumption  is  that  the 
umpire  proceeded  within  the  limits  of  his  authority,  and  that  all  his 
acts  were  legal  and  valid ;  and  this  presumption  has  not  been  over- 
come by  the  evidence,  so  that  there  is  nothing  to  show  that  any  part 
of  this  award  or  of  the  proceedings  which  led  to  it  was  either  un- 
authorized, insufficient,  or  illegal. 

It  is  contended  that  the  decree  should  be  sustained  so  far  as  it 
relates  to  the  interest  of  the  Traders'  Insurance  Company,  because  its 
policy  provided  that  the  award  should  be  made  in  writing,  and  under 
oath,  and  this  award  was  made  without  oath.  This,  however,  is  no 
ground  for  relief  in  equity.  If  the  award  is  illegal  or  void  because 
not  made  under  oath,  that  is  a  perfect  defense  to  the  action  at  law 
upon  it,  and  can  be  presented  by  answer  in  that  action.  The  decree 
below  must  be  reversed,  with  costs  against  the  insurance  companies 
in  each  case,  and  the  cases  must  b*»  remanded  to  the  court  below, 
with  direotions  to  dismise  the  bill. 


(101  Fed.  39.) 

UNITED  STATES  v.  KENNARD  et  al. 

(ClrcDit  Court  of  Appeals,  Second  arcuit.    AprU  3,  1900.) 

No.  122. 

PownASTER— Action  on  Bond— Plead iko. 

The  United  States  cannot  recover,  in  an  action  on  the  bond  of  a  post- 
master, for  losses  suffered  by  the  post-office  department  by  reason  of  the 
payment  of  fraudulent  money  orders  by  other  offices,  which  fraud  was 
made  possible  by  the  defendant's  disregard  of  a  regulation  of  the  depart- 
ment reqoirinK  him  to  safely  keep  his  boolc  of  money-order  forms,  where 
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the  cause  of  action  stated  In  the  complaint  is  for  the  recovery  of  moneys 
received  and  collected  by  the  defendant,  as  postmaster,  from  postage,  the 
sale  of  stamps,  envelopes,  money  orders,  and  cards,  and  not  turned  over. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  a  writ  of  error  by  the  United  States, 
who  were  plaintiffs  below,  to  review  a  judgment  of  the  circuit  court. 
Southern  district  of  New  York,  in  their  favor,  for  |12,  with  interest 
and  costs.  The  judgment  was  entered  upon  the  verdict  of  a  jury, 
which  was  instructed  by  the  court  to  render  a  verdict  in  favor  of 
plaintiffs  for  |12,  and  which,  as  to  the  residue  of  the  claim,  brought 
in  a  verdict  for  defendants.  The  plaintiffs  claimed  to  be  entitled 
to  a  recovery  in  the  amount  of  some  |2,320. 

Arthur  M.  King,  for  the  United  States. 
W.  J.  Townsend,  for  defendants  in  error. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  action  was  brought  upon  a  post- 
master's bond,  in  the  sum  of  |3,000,  executed  October  13,  1892,  by 
defendant  Coleridge  Kennard,  the  postmaster  at  Chauncy,  N.  Y.,  as 
principal,  and  by  the  two  other  defendants  as  sureties.  The  bond  is 
conditioned  that  said  postmaster,  Kennard — 

*'ShaU  faithfully  discharge  all  the  duties  and  trusts  imposed  on  him,  either  by 
law,  or  the  rules  and  regulations  of  the  post-office  department  of  the  United 
States,  and  shall  also  perform  all  of  the  duties  and  ol^ligatlons  imposed  upon 
or  required  of  him  by  law,  or  the  rules  and  regulations  of  the  said  depart- 
ment, in  connection  with  the  money-order  business.*' 

A  regulation  of  the  department,  with  which  the  defendant  post- 
master was  familiar,  provides  as  follows: 

''Postmasters  Responsible  for  Loss  of  Money-Order  Forms.  Postmasters 
must  keep  their  stock  of  blank  money-order  and  advice  forms  in  their  own 
custody,  under  lock  and  key,  in  some  place  of  security,  to  which  unauthorized 
persons  cannot  have  access;  and  they  will  be  held  responsible  for  any  loss 
which  the  department  may  suffer,  arising  from  fraud  made  possible  through 
a  disregard  of  this  regulation." 

In  the  latter  part  of  June,  1893,  a  person  presented  himself  to  the 
defendant  postmaster,  at  his  office,  in  Chauncy,  and  stated  that  he 
was  a  i)ost-oflice  inspector;  at  the  same  time  exhibiting  a  card  to  that 
effect,  countersigned  by  the  postmaster  general.  The  fair  inference 
from  the  testimony  seems  to  be  that  he  was  a  man  who  had  once 
been  inspector,  and  who,  upon  leaving  the  government  service,  had 
retained  his  credentials.  He  told  a  plausible  story  about  there  being 
some  change  in  the  form  of  money  orders  prescribed  by  the  depart- 
ment, stating  that  he  had  been  sent  to  take  up  the  old  book  of  forms. 
Believing  his  visitor  to  be  his  superior  officer,  the  postmaster  deliv- 
ered to  him  the  book  of  money-order  forms.  Subsequently  many  of 
the  forms  thus  fraudulently  obtained  were  filled  up,  all  in  the  same 
name,  were  stamped  with  a  bogus  stamp  purporting  to  be  the  stamp 
of  the  Chauncy  post  office,  and  were  cashed  at  other  offices;  causing 
a  loss  to  the  government  of  the  amount  of  such  bogus  orders.  Such 
loss  undoubtedly  was  caused  by  a  fraud  which  was  made  possible 
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through  the  delivery  of  the  book  of  forms  to  the  wrongdoer.  There 
seems  to  have  been  much  discussion  below  as  to  the  powers  of  a  post- 
office  inspector,  and  as  to  the  degree  of  care  exercised  by  the  defend- 
ant postmaster.  The  latter  question  is  the  one  which  was  sent  to 
the  jury,  and  exceptions  were  taken  to  the  charge  of  the  court  in  that 
particidar.  It  seems  to  us  unnecessary  to  review  any  of  these  ex- 
ceptions, for  the  reason  that,  in  our  opinion,  the  court  should  have 
directed  a  verdict  for  precisely  the  same  amount  that  the  jury  found. 
Upon  the  proof  as  it  stood  at  the  close  of  the  case,  plaintiffs  were 
entitled  to  recover  f  12,  with  interest  and  costs,  and  no  more.  The 
cause  of  action  set  forth  in  the  complaint  is  for  moneys  received  and 
not  turned  over.  After  reciting  the  bond,  the  complaint  avers  that 
the  defendant  Coleridge  Kennard,  being  in  fact  such  postmaster,  did 
not  faithfully  comply  with  or  perform  the  duties  thereunder,  but  neg- 
lected and  refused  to  discharge  the  duties  and  trusts  imposed  upon 
him,  and  neglected  and  refused  to  "turn  over  or  pay  to  the  plaintiffs^ 
the  moneys  collected  by  said  Kennard,  as  postmaster,  due  the  plain- 
tiffs, from  postage,  and  from  the  sale  of  postage  stamps  and  stamped 
envelopes,  and  for  money  orders  and  postal  cards,  and  from  other 
sources  connected  with  the  postal  service  of  the  said  United  States, 
while  he  was  such  postmaster."  It  further  avers  that  on  or  about 
Jane  20,  1894,  there  was  a  balance  in  the  hands  of  said  defendant, 
dne  to  the  plaintiffs  from  said  defendant,  for  money  collected  as  afore- 
said by  said  defendant  as  postmaster,  amounting  to  f 2,320,  which, 
although  demanded,  he  had  neglected  and  refused  to  pay  over.  Mani- 
festly, the  breach  of  the  bond  here  counted  on  is  not  a  failure  to  con- 
form to  the  regulation  touching  the  safe  custody  of  the  book  of  forms, 
whereby  the  post-office  department  suffered  loss,  arising  from  a  fraud 
made  possible  through  the  defendant's  disregard  of  such  regulation. 
The  defendants  are  called  upon  by  the  complaint  to  answer  no  such 
claim.  The  issues  arising  upon  the  denial  of  the  averments  of  the 
complaint  are  merely  whether  the  postmaster  collected  moneys  due 
to  the  United  States,  which  he  has  neglected  and  refused  to  turn  over. 
If  he  did,  all  three  defendants  are  liable,  for  such  conduct  would 
constitute  a  breach  of  the  condition  of  the  bond.  The  evidence 
showed  that  for  a  certain  money  order,  described  as  No.  26,  he  re- 
ceived $12,  which  he  had  never  turned  over;  but  the  record  presented 
to  this  court  wholly  fails  to  show  the  collection  by  him  of  any  other 
moneys  due  the  United  States  from  postage,  postage  stamps,  stamped 
envelopes,  money  orders,  postal  cards,  or  other  sources,  which  he 
had  not  turned  over.  The  testimony  shows  affirmatively,  and  with- 
oat  contradiction,  that  he  never  collected  a  penny  for  the  money  or- 
ders which  he  delivered  to  the  fraudulent  inspector.  Upon  this  state 
of  the  pleadings  and  the  proof,  plaintiffs  were  entitled  to  judgment 
for  no  larger  amount  than  that  included  in  the  judgment  now  under 
review.    The  judgment  of  the  circuit  court  is  affirmed. 
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(101  Fed.  41.) 

HERRMANN  v.  CENTRAL  CAR  TRUST  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    April  3,  1900.) 

No.  106. 

Pledge— Construction  of  Ck)NTRAOT— Settlement  of  Debt  by  Pledgbb. 

Wliere  bonds  were  transferred  by  tlie  owner  as  security  for  payment  by 
a  railroad  company  of  the  purcliase  price  of  rolling  stoclc,  the  instrument 
by  which  the  transfer  was  made  providing  that,  in  case  of  default,  the 
rolling  stock  should  be  first  sold,  and  the  proceeds  applied  on  the  debt, 
and  the  bonds  should  be  held  as  secondary  security  to  make  good  any 
deficiency  remaining,  the  contract  shows  that  the  intent  of  the  parties  was 
to  constitute  a  pledge,  and  not  a  mortgage,  of  the  bonds,  and  the  pledgee 
lost  all  right  to  sell  the  same  by  making  a  settlement  by  which  it  took 
back  the  rolling  stock,  and  released  the  railroad  company  from  further  lla- 
biUty. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Howard  A.  Taylor,  for  appellants. 
F.  K.  Pendleton,  for  appellee. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges, 

SHIPMAN,  Circuit  Judge.  In  the  year  1890,  the  Birmingham, 
Sheffield  &  Tennessee  Railway  Company,  hereinafter  called  the  ''Rail- 
way  Company,"  was  in  existence  in  Alabama,  having  been  built  by 
the  Sheffield  &  Birmingham  Construction  Company,  hereinafter  called 
the  "Construction  Company,"  which  owned  substantially  all  the  stock 
and  bonds  of  the  Railway  Company.  On  January  10, 1890,  the  Bail- 
way  Company  entered  into  a  contract  with  the  Central  Car  Trust 
Company,  another  corporation,  for  the  purchase  of  a  quantity  of  cars 
and  equipment,  by  which  contract  the  Car  Trust  Company  agreed  to 
sell  this  rolling  stock  to  the  Railway  Company  for  a  sum  payable  in 
specified  installments,  the  title  to  remain  in  the  Car  Trust  Company 
until  the  whole  amount  should  be  paid;  the  contract  being  in  the 
form  of  a  lease,  and  the  promises  in  regard  to  installments  being  in 
the  form  of  lease  warrants.  Upon  default  in  the  payment  of  any 
installment,  the  Car  Trust  Company  could  take  possession  of  the 
equipment,  sell  it,  and  apply  the  avails  in  payment  of  all  the  install- 
ments due  or  not  due.  On  the  same  day  the  Construction  Company 
entered  into  a  written  contract  with  the  Car  Trust  Company,  by 
which  the  former  delivered  to  the  latter  75  mortgage  bonds  of  the 
Railway  Company,  of  the  par  value  of  f  1,000  each,  as  a  security  for 
the  fulfillment  of  the  Railway  Company's  contract.  The  terms  of  the 
Construction  Company's  contract  which  are  now  important  are  as 
follows: 

"First.  The  Construction  Ck>mpany,  In  consideration  of  the  premises  and  the 
sum  of  one  dollar  ($1)  to  It  in  hand  paid  by  the  Car  Tnist  Company,  the  re- 
ceipt of  which  is  hereby  aclinowledged,  has  sold,  assigned,  and  transferred, 
and  herewith  delivers  to  the  Car  Trust  Company  seventy  thousand  dollars 
($70,000)  of  the  first  mortgage  five  per  cent,  bonds  of  the  Birmingham,  Shef- 
field &  Tennessee  River  Railway  Company,  to  be  held  as  collateral  security 
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for  the  payment  of  the  said  seventy-two  (72)  lease  warrants  in  addition  to  the 
•ecority  proTlded  by  the  terms  of  said  contract  of  lease  or  conditional  sale. 
If  there  Is  a  default  in  the  payment  of  any  or  all  of  the  said  lease  warrants, 
the  aforesaid  rolling  etocls  and  equipment  will  be  first  sold  to  mal^e  good  the 
said  default,  and  the  bonds  hereby  assigned  and  transferred  shall  be  held  as 
lecoDdary  security  to  make  good  any  deficiency  that  may  result  after  the  said 
equipment  has  been  realized  upon.  Second.  The  Car  Trust  Company  here- 
by acknowledges  the  receipt  of  said  seventy  thousand  dollars  ($70,000)  of  the 
first  mortgage  bonds  to  be  held  under  the  terms  of  this  contract." 

It  was  further  provided  that,  upon  payment  of  a  specified  num- 
ber of  warrants  or  of  payment  of  warrants  before  maturity,  the  Car 
Trust  Company  would  surrender  and  deliver  to  the  Construction 
Company  a  specified  amount  of  bonds.  The  Railway  Company  de- 
faulted in  the  payment  of  interest  .upon  its  mortgage  bonds,  a  suit 
for  foreclosure  was  brought  in  the  United  States  circuit  court  for  the 
Northern  division  of  the  Northern  district  of  Alabama  by  the  trustee 
of  the  mortgage,  and  E.  A.  Hopkins,  who  was  president  of  the  Con- 
struction and  Railway  Companies,  was  appointed  receiver  of  the  lat- 
ter company.  The  Car  Trust  Company  subsequently  filed  a  petition 
in  the  foreclosure  suit,  alleging  default  in  the  payment  of  the  in- 
stallments provided  by  the  car  trust  contract  already  mentioned,  and 
three  other  contracts  of  similar  character;  whereupon  a  decree  was 
entered  on  December  10,  1894,  as  follows: 

"And  the  Central  Car  Trust  Company,  petitioner,  offering  to  take  back  the 
OLn  and  railway  equipments  sold  and  delivered  under  the  terms  of  the  afore- 
said four  contracts,  in  full  payment  and  satisfaction,  for  the  amounts  due 
thereoD,  as  set  forth  above,  excepting  and  reserving  only  a  claim  against  the 
Birmingham,  Sheffield  &  Tennessee  River  Railway  Company,  defendant,  and 
K.  A.  Hopkins,  receiver,  for  a  fair  rental  for  the  said  cars  and  railway  equip- 
ment, during  the  period  of  six  months  prior  to  the  appointment  of  the  re- 
ceiver, and  during  the  receivership,  which  claim  Is  asserted  by  the  Central 
Car  Trust  Company  to  be  a  valid  prior  claim,  and  entitled  to  a  lien  upon  the 
Iffoperty  of  the  defendant  company  In  the  hands  of  the  receiver  prior. to  tlie 
mortgage  of  the  Knickerbocker  Trust  Company,  trustee,  and  the  other  par- 
ties Interested  herein,  represented  as  aforesaid,  accepting  and  agreeing  to  said 
offer,  upon  the  understanding  and  agreement  that  aU  matters  regarding  the 
rights  of  the  Central  Car  Trust  Company  to  a  rental  of  the  said  cars  and 
equipments  during  the  period  named,  to  wit,  six  months  prior  to  the  receiver- 
ship, and  the  status  of  said  claim  shall  be  reserved  for  future  consideration, 
it  is 'ordered,  adjudged,  and  decreed,  that  the  receiver  be,  and  he  hereby  is, 
instructed  and  directed,  upon  the  execution  and  filing  by  the  Central  Car 
Tmtt  Company,  with  the  papers  of  this  cause,  of  a  formal  release  of  the 
amooDts  due  It  as  rental  or  purchase  money  for  the  cars  or  railway  equip- 
ments, covered  by  the  aforesaid  four  contracts  as  set  forth  above,  to  deliver 
to  the  Central  Car  Trust  Company,  upon  its  request,  the  aforesaid  cars  and 
aflway  equipment" 

The  Car  Trust  Company,  in  pursuance  of  said  decree,  on  November 
26, 1895,  executed  and  filed  its  release  to  the  railway  company  "from 
any  and  all  claims  for  rental  and  purchase  money  covered  by  the 
aforesaid  four  contracts,"  excepting  as  in  the  decree  already  men- 
tioned excepted,  and  all  the  equipment  in  the  hands  of  the  receiver 
was  delivered  to  the  Car  Trust  Company,  and  was  never  sold  under 
the  agreements  of  January  10,  1890.  Subsequently,  this  reserved 
claim  was  ascertained  and  paid  in  money  by  order  of  court  out  of  the 
proi^eeds  of  sale  in  the  foreclosure  suit.  The  Construction  Company 
was  not  a  party  to  any  of  these  proceedings.    In  1895  a  reorganiza- 
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tion  committee  was  appointed,  which  took  steps  to  organize  a  new 
railroad  company.  The  Manhattan  Trust  Company  was  appointed 
depository  of  the  bonds,  with  which  company  the  |70,000  bonds  al- 
ready mentioned  were  deposited  by  the  Car  Trust  Company  in  May, 
l.S9.<  through  E.  W.  Clark  &  Co.,  "of  Philadelphia,  its  agents.  The 
decree  of  foreclosure  and  sale  was  entered  on  July  5,  1895,  and 
amended  in  September,  1895;  the  property,  not  including  the  rolling 
stock  of  the  Car  Trust  Company,  was  sold  to  J.  Kennedy  Tod  and 
James  G.  Leiper,  two  of  the  members  of  the  reorganization  commit- 
tee ;  the  sale  was  confirmed  in  October,  1895 ;  and  a  deed  was  made 
to  their  assignee,  the  Northern  Alabama  Railway  Company,  on  No- 
vember 29,  1895.  The  Car  Trust  Company,  on  November  19,  1895, 
without  notice  to  the  Construction  Company,  sold  at  auction  at  Phil- 
adelphia the  receipts  for  the  f 70,000  of  bonds  to  E.  W.  Clark  &  Co. 
for  13,500.  E.  W.  Clark  was  the  president  of  the  Car  Trust  Com- 
pany. The  Northern  Alabama  Railway  is  the  assignee  of  E.  W. 
Clark  &  Co.  and  of  the  Car  Trust  Company,  and  each  of  them  knew 
all  the  foregoing  facts.  Upon  the  ascertainment  of  the  amount  due 
on  the  reserved  claims,  which  was  a  prior  lien  on  the  property  in  the 
hands  of  the  receivers,  this  |3,500  was  credited  to  the  Car  Trust  Com- 
pany by  the  Northern  Alabama  Railway  Company.  The  complain- 
ant, Herrmann,  as  assignee  of  a  claim  against  the  Construction  Com- 
pany, recovered  a  judgment  against  it  in  the  supreme  court  of  the 
state  of  New  York  on  February  26,  1896,  by  default,  for  f42,566.08. 
The  Construction  Company  is  a  New  Jersey  corporation,  and  was  not 
doing  business  in  New  York,  and  service  of  process  was  made  upon 
its  president  in  New  York.  The  plaintiff  brought,  on  December  3, 
1897,  a  suit  upon  this  judgment,  the  complainant  also  alleging  the 
cause  of  action  upon  which  the  first  judgment  was  founded,  in  the 
supreme  court  of  the  state  of  New  York,  in  which  the  defendant  also 
appeared,  by  authority  of  its  president,  and,  by  consent,  judgment 
was  entered,  on  January  11,  1898,  against  it  for  f47,372.01.  Upon 
these  judgments  executions  were  issued,  and  were  severally  returned 
unsatisfied.  The  present  suits  are  two  judgment  creditors'  bills  in 
equity,  originally  brought  in  the  supreme  court  of  New  York  against 
the  Construction  Company  and  other  defendants  upon  these  two 
judgments,  to  reach  the  certificates  given  in  lieu  of  the.  bonds  for 
f70,000,  and  were  removed  to  the  circuit  court  for  the  Southern  dis- 
trict of  New  York,  in  which  suits  the  Alabama  Railway  Company 
became  a  party  defendant.  The  two  causes  were  heard  together, 
were  ordered  to  be  consolidated,  and  one  decree  was  entered  that  the 
certificates  should  be  applied  to  the  payment  and  satisfaction  of  the 
complainants'  judgments.  95  Fed.  55.  From  this  decree  divers  de- 
fendants appealed,  but  the  Northern  Alabama  Railway  Company 
and  Tod  and  Leiper  are  the  parties  defendant  really  interested  in  the 
appeal. 

The  contention  of  the  appellants  is  that  the  contract  of  1890  between 
the  Construction  Company  and  the  Car  Trust  Company  was  a  mort- 
gage, by  which  the  legal  title  to  the  70  bonds  at  once  vested  in  the 
Car  Trust  Company,  not  to  revert  to  the  Construction  Company  ex- 
cept upon  payment  of  the  lease  warrants  as  they,  respectively,  ma- 
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tnred;  and  that,  upon  default  of  payment  of  any  warrant,  the  title 
of  the  Car  Trust  Company  became  absolute  at  law,  subject  only  to  an 
intentional  waiver  on  its  part,  or  to  a  decree  in  equity  providing  for 
redemption  by  the  mortgagor.  The  complainant  asserts  the  contract 
was  a  pledge  by  which  the  Car  Trust  Company  had  only  the  right 
of  possession,  and  not  the  title;  that  the  lien  of  the  Car  Trust  Com- 
pany was  released  by  its  subsequent  agreement,  its  acceptance  of  the 
equipment,  and  discharge  of  the  Railway  Company  from  its  liability 
under  the  contract.  If  the  contract  was  a  mortgage,  the  legal  title 
became  vested  in  the  mortgagee,  and  being  a  mortgage  of  personal 
property,  accompanied  with  possession,  the  theory  of  the  appellants 
is  that  the  mortgagee,  after  default,  has  an  absolute  title  to  the  chat- 
tel, and  has  "a  right  to  keep  it  and  account  for  its  market  value,  or 
to  sell  it  at  auction,  and  credit  the  net  proceeds  upon  his  debt." 
Craig  V.  Tappen,  2  Sandf.  Ch.  78. 

In  view  of  the  facts  in  the  case  in  regard  to  the  discharge  of  the 
debt  against  the  Railway  Company  by  the  Car  Trust  Company,  it 
may  not  be  absolutely  necessary  to  ascertain  whether  the  contract  of 
January  10,  1890,  was  a  mortgage  or  a  pledge,  yet  it  is  important  to 
do  so,  because  it  is  only  upon  the  theory  that  the  contract  was  a 
mortgage  that  the  appellants  claim  title  to  the  certificates  which  are 
a  substitute  for  the  bonds.  It  was  not  in  the  form  of  a  mortgage,  for 
it  contained  no  clause  of  defeasance;  but  the  appellants  say  that 
the  title  was  conveyed  because  the  words,  "sell,  assign,  and  trans- 
fer," were  used.  That  is  true,  and  the  words  ordinarily  contained  in 
contracts  of  pledge,  viz.  "to  be  held  as  security,"  and  the  promise 
that  upon  payment  at  maturity  the  Car  Trust  Company  will  "de- 
liver and  surrender,"  instead  of  "reconvey,"  the  security  were  also 
used.  The  question  of  mortgage  or  pledge  cannot  be  determined  by 
selecting  two  or  three  words  which  indicate  a  conveyance  of  title, 
and  disregarding  other  language  which  is  also  important;  for  the 
question  is  to  be  determined  by  the  intent  of  the  parties,  as  gathered 
from  the  whole  instrument.  Thompson  v.  Dolliver,  132  Mass.  103. 
This  intent  is  disclosed  with  clearness  by  the  entire  contract,  which 
provides  that  the  rolling  stock  must  first  be  resorted  to  for  payment, 
and  that  the  bonds  shall  be  held  as  security  for  any  deficiency  after 
the  sale  of  the  equipment.  An  immediate  disposition  of  the  bonds 
upon  default  is  virtually  forbidden,  and  their  retention  as  security 
for  an  ultimate  deficiency  is  compelled.  The  plan  upon  which  the 
contract  was  made  was  the  postponement  of  power  in  the  Car  Trust 
Company  to  resort  to  the  bonds  until  it  had  retaken  and  sold  the 
equipment.  Meanwhile,  they  were  to  be  a  security  for  the  deficiency 
after  the  avails  of  the  sale  had  been  applied  upon  the  debt,  and 
whether  they  would  be  needed  could  not  be  ascertained  until  after  a 
sale  or  an  agreement  of  all  the  parties.  While,  under  this  plan,  the 
parties  could  have  made  the  contract  in  the  form  of  a  mortgage,  with 
a  defeasance,  yet,  in  the  absence  of  the  customary  peculiarities  of  a 
mortgage,  their  obvious  intent  was  to  give  the  Car  Trust  Company 
the  possession  of  the  bonds  by  way  of  pledge,  as  a  security  for  an  ulti- 
mate deficiency,  which  was  to  be  determined,  not  upon  default  in  pay- 
Dient  of  the  lease  warrants,  but  after  a  sale  of  the  rolling  stock,  and 
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with  the  obligation  upon  the  part  of  the  Car  Trust  Company,  in  case 
of  fulfillment  by  the  Railway  Company  of  its  contract  of  purchase,  to 
surrender  and  deliver  the  bonds  to  the  Construction  Company. 

In  this  condition  of  the  agreements  between  the  three  companies, 
the  Car  Trust  Company  voluntarily  and  of  its  own  motion  took  posses- 
sion of  the  equipment,  put  an  end  to  the  conditional  sale  or  lease,  re- 
leased the  Railway  Company  from  any  claim  except  its  claim  against 
the  receiver  for  the  use  of  the  property,  and  the  bonds  which  were  a 
security  for  the  ultimate  amount  due  by  the  Railway  Company  upon 
its  agreement  to  purchase  were  freed  from  the  lien.  The  Oar  Trust 
Company  could  not  enforce  a  lien  for  the  fulfillment  of  the  Railway 
Company's  contract,  for  it  had  discharged  the  debt  under  that  con- 
tract. Crompton  v.  Beach,  62  Conn.  25,  25  Atl.  446,  18  L.  R.  A.  187. 
The  fact  that  nothing  was  said  in  the  decree  of  December  10,  1894,  in 
regard  to  the  bonds,  is  not  significant  of  an  intent  upon  the  part 
of  the  Car  Trust  Company  to  retain  a  lien  upon  them,  because  the 
Construction  Company  was  not  a  party  to  the  decree.  The  auction 
sale  to  E.  W.  Clark  and  the  sale  by  him  to  the  Alabama  Railway 
Company  were  made  to  persons  who  took  the  bonds  with  full  knowl- 
edge of  the  weakness  of  Ihe  Car  Trust  Company's  title,  and  the  credit 
of  $3,500  which  the  Alabama  Railway  Company  undertook  to  give 
to  the  Car  Trust  Company  was  a  credit  which  had  no  effect  upon  the 
rights  of  the  Construction  Company.  If  the  original  contract  was  a 
pledge,  the  lien  cannot  be  regarded  as  a  continuous  one,  in  view  of  the 
voluntary  action  of  the  Car  Trust  Company  with  respect  to  its  con- 
ditional sale  of  the  rolling  stock,  and,  if  it  was  a  mortgage,  the  agree- 
ment to  take  back  the  equipment,  the  acceptance  of  the  equipment, 
and  the  discharge  which  was  given  thereupon,  it  is  by  no  means  clear 
that  the  mortgagee's  claim  upon  the  bonds  was  not  also  extinguished. 
Charter  v.  Stevens,  3  Denio,  33.  We  perceive  no  adequate  foundation 
for  the  position  that  the  second  judgment  against  the  Construction 
Company  is  defective.  The  decree  of  the  circuit  court  is  affirmed, 
with  costs. 


aOl  Fed.  46.) 

TRAVELERS'  PROTECTIVE  ASS'N  T.  GILBERT. 

(Circuit  Court  of  Appeals.  Eighth  Circuit    April  2,  1900.) 

No.  1,284. 

t  Appeal— Record— Necessity  op  Bill  op  Exceptions. 

Evidence  introduced  on  a  trial  or  affidavits  used  on  the  hearing  of  a 
motion  to  yacate  a  Judgment  form  no  part  of  the  record,  and  cannot  be 
considered  by  an  appellate  court  unless  brought  into  the  record  by  a  bill 
of  exceptions. 

2.  Judgments— Presumptions  op  Validity— Jurisdiction  op  Parties. 

To  overcome  the  presumption  of  Jurisdiction  over  the  parties  arising 
In  favor  of  the  Judgment  of  a  court  of  superior  Jurisdiction,  when  re- 
enforced  by  an  express  finding  that  service  was  duly  made  on  the  defend- 
ant, It  is  not  enough  that  the  record  is  silent  as  to  facts  material  to  the 
validity  of  such  service^  but  It  must  be  shown  affirmatively  that  tlie  service 
was  invalid. 
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I.  Life  Iitsdrancb — Action  on  Policy— Service  Under  Arkansas  Statute. 
An  action  to  recover  the  full  amount  of  indemnity  contracted  to  be 
paid  by  an  accident  policy  on  the  death  of  the  insured  by  accidental  means 
is  one  founded  on  a  contract  of  life  insurance,  within  the  meaning  of  the 
statute  of  Arkansas  (Acts  1895,  p.  188)  providing  that  in  any  action  on  a 
policy  or  certificate  on  the  life  of  a  person  against  any  fraternal  society 
service  of  process  may  be  made  on  the  chief  ofllcer,  or,  in  his  absence,  on 
the  secretary,  of  any  subordinate  lodge  or  society  of  such  fraternal  so- 
ciety in  the  state;  and  a  subsequent  statute  (Acts  1897,  p.  31),  authorizing 
a  different  mode  of  service  in  actions  on  insurance  policies  generally, 
did  not  operate  to  repeal  the  former  act,  or  to  render  service  thereunder 
inyalid  in  case  of  a  policy  issued  by  a  society  having  local  subordinate 
lodges  or  societies  in  the  state. 

4  Afpeal— Review— Record. 

In  determining  the  sufficiency  of  a  complaint  on  an  insurance  policy  to 
sustain  a  Judgment  rendered  thereon,  the  policy  itself  cannot  be  considered 
as  a  part  of  the  complaint,  where  it  was  not  filed  therewith,  but  was  only 
used  as  evidence  on  the  trial,  and  such  evidence  was  not  brought  into  the 
record  by  bill  of  exceptions. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

The  writ  of  error  in  this  case  is  brought  to  review  a  Judgment  by  default, 
which  Mary  J.  Gilbert,  the  plaintiff  below,  the  defendant  in  error  here,  re- 
coTered  against  the  Travelers'  Protective  Association,  the  plaintiff  in  error. 
At  the  term  succeeding  that  at  which  the  Judgment  by  default  was  rendered 
the  Travelers'  Protective  Association  filed  a  motion  to  vacate  the  Judgment  on 
the  ground  that  it  had  been  obtained  against  it  without  proper  service,  and 
also  upon  the  ground  that  it  had  been  procured  by  fraud.  This  motion  was 
heard  and  overruled  by  the  trial  court,  but  no  bill  of  exceptions  was  filed  for 
the  purpose  of  making  the  motion  and  the  affidavits  that  were  read  on  the 
hearing  of  the  same  a  part  of  the  record.  The  plaintiff  below  sued  on  a 
membership  certificate  issued  by  the  defendant  company  to  her  deceased  hus- 
band, claiming  that  under  its  provisions  she,  as  the  beneficiary  therein,  was 
entitled  to  $5,000  by  reason  of  her  husband's  death  having  been  occasioned 
by  accidentally  taking  an  overdose  of  chloral  hydrate.  Upon  the  summons 
that  was  issued  in  said  action  a  return  was  Indorsed  by  the  United  States 
marshal,  which  return  was  subsequently  amended  before  the  judgment  by  de- 
fault was  rendered  so  as  to  read  as  follows: 

•In  obedience  to  the  within  writ,  I  have  served  the  within  summons  on  the 
defendant  by  delivering  to  W.  H.  Bass,  the  secretary  of  the  local  subordinate 
lodge  of  said  defendant  at  the  city  of  Little  Rock,  in  the  state  of  Arkansas, 
the  chief  officer  of  said  subordinate  lodge  being  absent,  and  his  whereabouts 
onkoowQ  to  the  plaintiff  or  the  marshal,  a  true  copy  of  said  summons,  at 
LitUe  Rock,  Arkansas,  on  the  3d  day  of  November,  A.  D.  1898. 

**Henry  M.  Cooper,  U.  S.  Marshal. 

"By  J.  G.  Botsford,  Deputy  Marshal 

••Hetumed  and  filed  November  3,  1898.    W.  P.  Felld,  Clerk.*' 

When  the  action  was  instituted  a  statute  of  the  state  of  Arkansas  (Acts 
Ark.  1895,  p.  188)  was  in  force,  which  is  as  follows:  "Whenever  any  action, 
either  at  law  or  in  equity,  Is  Instituted  on  a  policy  or  certificate  of  insurance 
on  the  life  of  a  person  against  any  fraternal  society,  such  as  the  Knights  of 
Honor,  Knights  of  Pythias,  or  like  societies,  in  the  courts  of  this  state,  serv- 
ice of  process  on  the  chief  officer,  or  In  case  of  his  absence,  the  secretary  of 
the  subordinate  lodge  or  society  through  which  the  policy  was  issued  or  ob- 
tained, or  on  the  chief  officer,  or  In  case  of  his  absence  on  the  secretary  of 
any  subordinate  lodge  in  this  state  of  such  fraternal  society,  shall  be  a  good 
and  valid  service  on  such  lodge,  society  or  institution  Issuing  the  policy,  the 
uune  as  if  service  had  been  on  the  supreme  officer  of  said  lodge,  society  or 
Institotlon."  Another  statute  of  the  state  (Acts  Ark.  1897,  p.  31)  was  in  force 
at  the  flame  time,  which  reads  as  follows:  "When  any  loss  shall  occur  by  fire, 
lightning  or  tornado,  in  the  burning,  damage  or  destruction  of  property  upon 
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which  there  is  a  policy  of  insurance,  or  when  any  death  has  occorred  of  a 
person  whose  life  shall  have  been  Insured,  or  in  case  of  death  or  injury  of  any 
one  having  a  policy  of  accident  insurance,  the  assured  or  his  assigns  in  case 
of  fire  insurance,  may  maintain  an  action  against  the  insurance  company  tak- 
ing the  risk,  in  the  county  where  the  loss  occurs.  And  the  beneficiary,  or  his 
assigns,  In  case  of  life  insurance,  may  maintain  an  action  against  the  insur- 
ance company  that  has  taken  the  risk,  in  the  county  of  the  residence  of  the 
party  whose  life  was  insured,  or  In  the  county  where  the  death  of  such  party 
occurred.  And  the  beneficiary  in  the  case  of  a  policy  of  accident  insurance, 
may  maintain  an  action  against  such  accident  insurance  company  that  has 
taken  the  risk,  in  the  county  of  the  residence  of  the  party  insured,  or  in  the 
county  where  the  accident  occurred,  and  service  on  an  agent  of  any  such 
company  or  companies,  in  any  county  in  this  state,  or  service  upon  the  auditor 
of  state,  as  now  prescribed  by  law,  returnable  to  the  court  having  jurisdic- 
tion under  this  section  shall  be  good  service." 

The  judgment  by  default  which  was  rendered  by  the  trial  court  Is  as  fol- 
lows: "Comes  the  plaintiff,  by  P.  C.  Dooley,  Esq.,  her  attorney,  and  the  de- 
fendant, having  been  duly  served  with  process  herein,  and  being  now  three 
times  solemnly  called,  comes  not,  but  makes  default  whereby  said  plaintlflTs 
claim  against  it  remains  wholly  imdef ended;  and  the  plaintiff  having  intro- 
duced proof  rfs  to  the  death  of  David  B.  Gilbert,  and  exhibited  to  the  court 
his  certificate  of  membership  in  said  Travelers*  Protective  Association  of 
America,  upon  which  this  action  is  founded;  and  the  court  having  heard  said 
proof,  and  having  examined  said  certificate  of  membership,  and  being  now 
well  and  sufficiently  advised  in  the  premises:  It  is  therefore  considered,  or- 
dered, and  adjudged  that  said  Mary  J.  Gilbert,  wife  of  David  B.  Gilbert  de- 
ceased, do  have  and  recover  of  and  from  said  defendant  Travelers*  Protective 
Association  of  America,  the  sum  of  five  thousand  and  seventy-five  dollars 
($5,075.00)  for  her  damages,  together  with  all  her  costs  herein  expended,  and 
.  have  execution  herefor." 

W.  E.  Hemingway  (Henry  T.  Kent,  U.  M.  Rose,  and  (Jeorge  B. 
Hose,  on  the  brief),  for  plaintiff  in  error. 
P.  C.  Dooley,  for  defendant  in  error. 

Before  CAU)WELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Since  no  bill  of  exceptions  was  filed  in  the  trial  court  embracing 
either  the  testimony  that  was  introduced  when  the  judgment  was 
rendered  or  the  affidavits  that  w  ere  read  on  the  hearing  of  the  motion 
to  vacate  the  judgment,  such  testimony  and  affidavits  form  no  part  of 
the  record,  and  cannot,  as  a  matter  of  course,  be  noticed  by  this  court. 
Hildreth  v.  Grandin,  38  C.  C.  A.  516,  97  Fed.  870,  872.  The  only 
questions  that  are  open  for  consideration  in  this  court  are:  First, 
whether  the  judgment  was  rendered  upon  defective  service;  and,  sec- 
ond, whether  the  complaint  is  sufficient  to  support  the  judgment. 
With  respect  to  the  first  of  these  questions  two  facts  are  to  be  noted, 
the  first  being  that  the  judgment  below  was  rendered  by  a  court  of 
superior  jurisdiction,  from  which  a  presumption  arises  that  jurisdic- 
tion over  the  defendant  company  was  lawfully  acquired;  and  the 
second  being  that  the  trial  court  expressly  found  and  recited  in  its 
judgment  that  the  defendant  had  been  "duly  served  with  process  here- 
in," which  finding  must  also  be  presumed  to  be  correct  unless  other 
parts  of  the  record  show  it  to  be  incorrect.  Black,  Judgm.  §§  270, 271, 
273.  To  overcome  the  force  and  effect  of  these  presumptions,  it  is 
urged  by  the  defendant  company  that  the  law  under  which  the  service 
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was  obtained,  of  which  this  court  will  take  judicial  notice,  only  ap- 
plies to  actions  founded  on  policies  or  certificates  of  insurance  on  the 
lives  of  persons  which  are  issued  by  fraternal  societies,  such  as  the 
Knights  of  Honor,  or  other  like  societies,  and  that  the  record  in  the 
present  instance  shows  that  the  suit  was  brought  on  a  policy  of  acci- 
dent insurance;  also  that  the  record  fails  to  show  that  the  defendant 
company  is  a  fraternal  society  like  the  Knights  of  Honor.  For  both 
of  these  reasons  the  judgment  below  is  said  to  be  erroneous. 

Concerning  tlie  last  of  these  suggestions  it  is  only  necessary  to 
observe  that,  in  so  far  as  the  record  is  silent  as  to  material  facts  af- 
fecting the  service,  the  judgment  b<?low  derives  adequate  support  from 
the  presumptions  heretofore  mentioned.    If  it  should  be  conceded 
that  the  record  does  not  clearly  show  that  the  defendant  is  a  fraternal 
society  like  the  Knights  of  Honor,  yet,  as  it  does  not  appear  in  any 
part  of  the  record  that  it  does  not  belong  to  that  class  of  societies,  it 
would  be  necessary  to  presume  in  aid  of  the  judgment  that  the  trial 
court  rightly  decided  that  it  is  a  fraternal  organization,  and  subject 
to  be  sued  as  such.    It  would  be  inaccurate,  however,  to  say  that  the 
record  is  silent  as  respects  the  question  whether  the  defendant  com- 
pany is  a  fraternal  society,  since  the  complaint  alleges  that  "one  of 
the  objects  of  said  association  is  to  create  and  provide  a  fund  to  aid 
and  assist  an^of  its  members  who  may  be  disabled  by  accident,  or,  in 
case  of  death,  to  provide  for  the  family  of  such  deceased  member,  and 
to  that  end,  and  in  consideration  of  dues  paid  and  to  be  paid,  has 
caused  its  beneficial  certificates  to  be  issued  to  its  members,''  while 
the  return  of  service  shows  that  it  transacts  its  business,  like  other 
fraternal  societies,  through  the  agency  of  local  or  subordinate  lodges. 
The  other  suggestion  mentioned  above,  namely,  that  tlie  suit  is  not 
founded  on  a  certificate  of  insurance  on  a  human  life,  and  on  the 
strength  of  which  it  is  claimed  that  the  judgment  was  rendered  with- 
out proper  service,  seems  to  be  equally  untenable.    According  to  the 
averments  of  the  complaint,  the  certificate  on  which  the  suit  is  found- 
ed did  promise  indemnity  to  the  wife  of  the  deceased  member  in  the 
vum  of  ^000  in  the  event  that  his  death  was  occasioned  by  accident. 
The  life  of  the  deceased  member  was,  therefore,  insured,  and  the  con- 
tract, in  a  strict  sense,  was  one  of  "insurance  on  the  life  of  a  pers(m.'' 
The  fact  that  indemnity  was  promised  by  the  certificate  for  certain 
injuries  which  might  be  sustained  by  the  member  that  did  not  result 
fataUy,  should  not  prevent  it  from  being  classified  as  a  policy  of  in- 
surance on  a  human  life,  when  it  appears  that  indemnity  in  the 
event  of  death  was  promised,  as  well  as  indemnity'  for  other  injuries 
that  were  less  serious.    Moreover,  the  act  of  the  legislature  of  the 
state  of  Arkansas  under  which  the  process  was  served  was  passed 
for  the  obvious  purpose  of  providing  a  special  and  convenient  method 
of  obtaining  service  on   numerous  fraternal   societies,   so  termed, 
which  in  these  days  are  engaged  in  business,  and  differ  from  ordinary 
insurance  companies  in  that  they  act  in  many  different  localities  by 
means  of  subordinate  lodges,  and  do  not  employ  regularly  constituted 
agents  or  solicitors.    The  aim  was,  doubtless,  to  authorize  all  such 
societies  to  be  sued  in  the  mode  prescribed  by  the  act  in  all  suits 
which  might  be  brought  to  compel  the  payment  of  such  indemnities 
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as  they  ordinarily  engage  to  pay.  The  words,  "a  policy  or  certificate 
of  insurance  on  the  life  of  a  person,"  which  are  found  in  the  act,  were 
intended,  as  we  think,  to  comprehend  all  agreements  for  indemnity 
which  such  societies  are  in  the  habit  of  mailing;  and,  in  view  of  the 
manifest  purpose  of  the  law,  they  should  not  be  construed  narrowly 
so  as  to  embrace  only  a  particular  kind  of  insurance  contract.  But, 
be  this  as  it  may,  the  suit  at  bar  was  brought  to  enforce  a  contract 
of  insurance  upon  the  life  of  a  person,  and,  being  a  suit  of  that  char- 
acter, it  is  fully  within  the  language  of  the  statute.  We  conclude, 
therefore,  that  the  presumption  of  validity  which  attends  the  judg- 
ment of  the  trial  court,  it  being  a  court  of  superior  jurisdiction,  is 
neither  overcome  nor  affected  by  any  facts  disclosed  by  the  record  of 
which  this  court  can  take  notice.  For  aught  that  appears,  the  de- 
fendant company  was  a  fraternal  society  of  the  same  character  as 
the  Knights  of  Honor,  which  transacts  its  business  through  the 
agency  of  subordinate  lodges,  while  the  instrument  sued  upon  is 
clearly  a  contract  which  insured  the  life  of  the  plaintiff's  husband. 
Counsel  for  the  defendant  company  suggest  that  under  an  act  that 
was  passed  in  the  state  of  Arkansas  in  the  year  1897,  which  is  quoted 
above  in  the  statement,  the  defendant  company  might  have  been 
served  in  a  different  manner  than  that  which  was  actually  adopted. 
It  is  possibly  true  that  a  valid  seiTice  might  have  been  obtained  in 
pursuance  of  the  provisions  of  the  last-mentioned  statute  upon  the 
theory  that  the  policy  in  suit  was  one  of  accident  insurance.  But  it 
seems  wholly  unnecessary  to  discuss  that  question,  since  it  is  clear, 
we  think,  that  the  later  act  did  not  operate  to  repeal  the  act  under 
which  the  service  was  obtained,  and  was  not  intended  to  have  that 
effect.  If  the  service  actually  made  was  valid, — ^and  we  find  no  rea- 
son to  doubt  that  it  was, — it  matters  not  that  service  might  possibly 
have  been  made  under  the  provisions  of  some  other  act. 

The  next  point  to  be  considered  is  whether  the  complaint  is  so  fa- 
tally defective  that  it  will  not  support  the  judgment.  It  will  be  ob- 
served that  the  judgment  recites  that  it  was  rendered  after  the 
production  of  proof.  Hence  it  affirmatively  appears  that^  even  if 
there  was  any  shortage  of  averment,  the  omitted  facts  may,  neverthe- 
less, have  been  proven  to  the  entire  satisfaction  of  the  trial  court. 
Witii  respect  to  this  question  it  may  be  said,  however,  that  the  com- 
I^aint,  considered  by  itself,  is  clearly  sufficient  to  sustain^  the  judg- 
ment. No  allegations  of  any  sort  are  wanting  in  the  complaint 
which,  according  to  the  strictest  rules  of  pleading,  can  be  regarded 
as  essential  to  make  it  a  good  complaint.  Counsel  for  the  defendant 
company  insist,  however,  that  this  court  shall  look  beyond  the  com- 
plaint, and  consider  the  certificate  of  membership  on  which  the  suit 
was  founded,  basing  their  contention  upon  the  ground  that  the  cer- 
tificate formed  a  part  of  the  complaint,  and  may  be  read  in  connec- 
tion therewith  for  the  purpose  of  ascertaining  whether,  in  view  of 
some  of  its  provisions,  the  defendant  company  did  not  have  a  valid 
defense  to  the  action.  This  we  must  decline  to  do,  for  the  reason 
that  the  present  record  shows  that  the  certificate  of  membership  was 
not  filed  with  the  complaint  as  a  part  thereof.  It  appears  to  have 
been  produced  for  the  first  time  on  the  day  of  the  trial,  and  to  have 
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been  read  in  evidence  upon  the  trial;  bat,  as  no  bill  of  exceptions  was 
signed  or  allowed,  the  certificate  of  membership  is  not  a  part  of  the 
record,  and  cannot  be  considered  as  a  part  thereof.  If  a  mere  exhibit 
is  treated  as  a  constituent  part  of  the  declaration  for  the  purpose  of 
raising  the  question,  after  a  verdict  or  judgment  has  been  rendei-ed, 
whether  the  declaration  stated  a  cause  of  action,  it  should,  at  least, 
appear  that  the  exhibit  was  filed  with  the  declaration,  and  formed 
an  integral  part  thereof,  and  that  it  was  not  produced  merely  as  an 
instrument  of  evidence.  The  certificate  of  membership  was  not  so 
filed  in  the  present  instance,  but  was  used,  if  at  all,  merely  as  an  in- 
strument of  evidence;  and,  after  being  so  used,  it  was  not  brought 
upon  the  record  by  a  bill  of  exceptions.  We  are  constrained  to  hold 
that  the  record  fails  to  disclose  any  fact  which  would  warrant  this 
court  in  vacating  the  judgment  by  default,  which  was  not  assailed 
in  any  form  until  after  the  lapse  of  the  term  at  which  it  had  been 
rendered.    The  judgment  is  therefore  affirmed. 


aoi  Fed.  51.) 

GENTRY  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  21,  1900.) 

No.  1,261. 

1.  JUDOMSNTS — CONFORHrrT  TO  PLEADINGS— DEPARTURE  FROM  ISSUBS. 

A  complaint  by  the  United  States,  in  conversion,  for  the  recovery  of 
$5,000,  as  the  value  of  500,000  feet  of  lumber  alleged  to  have  been  taken  by 
defendants  from  public  lands,  will  not  support  a  judgment  for  the  posses- 
sion by  the  plaintiff  of  540,000  feet  of  lumber  and  a  number  of  logs, 
stated  in  the  charge  of  the  court,  but  not  shown  by  the  evidence,  to  be  in 
the  custody  of  the  marshal  under  a  writ  of  replevin  issued  in  the  case, 
and  shown  by  the  evidence  to  be  of  the  value,  in  its  manufactured  state, 
of  over  $40,000. 
%  PcBMO  Lands— Co5 VERSION  op  Timrer— Action  for  Damages. 

In  an  action  by  the  United  States  for  the  conversion  of  timber  alleged 
to  have  been  cut  from  public  lands,  in  which  the  defendants  seek  to  jus- 
tify the  cutting  under  the  act  of  June  3,  1878  (20  Stat.  88),  authorizing  the 
CQtting  and  removal  of  timber  from  mineral  lands  for  certain  purposes, 
they  are  entitled,  upon  proper  evidence,  to  have  submitted  to  the  jury  the 
question  whether  the  cutting  was  done  in  good  faith,  in  the  honest  belief 
that  they  were  exercising  a  lawful  right;  and  in  case  such  issue  is  found 
in  their  favor  their  Uability,  if  found  liable,  is  limited  to  the  value  of  the 
timber  in  its  original  place. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado. 

Clyde  C.  Dawson  (Charles  D.  Hayt  and  Earl  M.  Cranston,  on  the 
brieO,  ^or  plaintiff  in  error. , 
Greeley  W.  Whitford  and  T.  E.  McClelland,  for  the  United  States. 
Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  One  may  not  bring  a  suit  for  one  cause 
of  action,  and  recover  judgment  for  another.  A  court  can  consider 
only  what  is  in  issue  under  the  pleadings.    Averments  without 
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proofs,  and  proofs  without  averments,  are  unavailing.  The  judg- 
ment may  not  go  beyond  a  determination  of  the  issues  presented  by 
the  pleadings,  nor  beyond  the  scope  and  object  of  the  prayers  they 
contain.  These  are  axioms  in  the  law  of  pleading  and  practice. 
They  rest  upon  the  basic  principles  of  our  jurisprudence,  that  no  man 
shall  be  deprived  of  his  life,  liberty,  or  property  without  due  process 
of  law;  and  due  process  of  law  must  give  to  the  parties  to  be  af- 
fected an  opportunity  to  be  heard  respecting  the  justice  of  the  judg- 
ment sought.  It  must  be  one  which  gives  notice,  of  the  issue  to  be 
determined,  which  hears  before  it  condemns,  proceeds  upon  inquiry, 
and  renders  judgment  only  after  trial.  Burton  v.  Platter,  10  U.  S. 
App.  657,  663,  4  C.  C.  A.  95,  99,  53  Fed.  901,  905;  Taussig's  Ex'rs  v. 
Glenn,  4  U.  S.  App.  524,  541,  2  C.  C.  A.  314,  318,  51  Fed.  409,  413; 
Merrill  v.  Rokes,  12  U.  S.  App.  183,  188,  4  C.  C.  A.  433,  435,  54  Fed. 
450,  452;  Live-Stock  Co.  v.  Blackburn,  30  U.  S.  App.  571,  579,  17 
C.  C.  A.  532,  536,  70  Fed.  949,  954;  Wood  v.  Collins,  23  U.  S.  App. 
224,  230,  8  C.  C.  A.  522,  525,  60  Fed.  139,  142. 

The  judgment  in  this  case  violates  all  these  rules.  The  suit  was 
an  action  of  conversion  brought  by  the  United  States  against  the 
plaintiff  in  error,  James  C.  Gentry,  and  another,  henceforth  called 
the  "defendants."  The  complaint  consisted  of  three  counts.  In  the 
first  the  plaintiff,  the  United  States,  alleged  that  the  defendants  had 
cut  down  and  carried  away  from  the  land  of  the  United  States  yellow 
pine  and  spruce  trees  sufficient  to  make  500,000  feet  of  lumber,  which 
was  worth  |5,000;  that  this  lumber  was  the  property  of  the  United 
States;  and  that  the  defendants  had  converted  it  to  their  own  use, 
to  the  damage  of  the  plaintiff  in  the  sum  of  f 5,000.  In  the  second 
the  plaintitf  alleged  that  in  September,  1898,  it  was  the  owner  and 
in  possession  of  500,000  feet  of  wood,  board  measure,  of  the  value  of 
|5,000,  and  that  the  defendants  took  the  same  from  the  plaintifiTs 
possession  and  converted  it  to  their  own  use,  to  the  damage  of  the 
plaintiff  in  the  sum  of  f5,000.  In  the  third  count  it  alleged  that  in 
June,  1898,  it  was  the  owner  of  500,000  feet  of  wood,  of  the  value  of 
$5,000,  and  entitled  to  the  immediate  possession  of  the  same,  but 
that  defendants  were  in  possession  thereof,  and  thereupon  converted 
the  same  to  their  own  use,  to  the  damage  of  the  plaintiff  in  the  sum 
of  ?5,000.  The  prayer  of  the  complaint  was  for  judgment  against 
the  defendants  for  $5,000,  with  legal  interest  thereon  from  the  22d 
day  of  September,  1898,  and  for  the  costs  of  the  action.  The  defend- 
ants denied  the  allegations  of  the  complaint,  and  the  defendant  Gren- 
try  further  answered  that  the  three  causes  of  action  set  forth  in  the 
plaintiff's  complaint  all  related  to  one  supposed  cutting  and  conver- 
sion of  timber;  admitted  that  he  had  cut  certain  timber  and  trees, 
sufficient  to  make  about  500,000  feet,  board  measure,  of  lumber;  and 
justified  his  cutting  under  the  act  of  June  3,  1878  (20  Stat  88),  which 
provides  that  citizens  of  the  United  States  who  are  bona  fide  resi- 
dents of  the  states  of  Colorado  and  Nevada,  and  of  certain  territories 
and  mineral  districts  of  the  United  States  "are  hereby  authorized  and 
permitted  to  fell  and  remove,  for  building,  agricultural,  mining,  or 
other  domestic  purposes,  any  timber  or  other  trees  growing  or  being 
on  the  public  lands,  said  lands  being  mineral,  and  not  subject  to  en- 
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try  under  existing  laws  of  the  United  States,  except  for  mineral  en- 
try, in  either  of  said  states,  territories  or  districts  of  which  such  citi- 
zens or  persons  may  be  at  the  time  bona  fide  residents,  subject  to 
such  rules  and  regulations  as  the  secretary  of  the  interior  may  pre- 
scribe for  the  protection  of  the  timber  and  of  the  undergrowth  grow- 
ing upon  such  lands,  and  for  other  purposes."  He  further  alleged 
in  his  answer  that  the  possession  of  the  unsold  lumber  made  by  him 
from  the  timber  which  he  had  cut  had  been  taken  from  him  under  a 
supposed  writ  of  replevin  issued  in  this  case,  and  prayed  that  he 
might  go  hence  without  day,  and  might  have  judgment  for  the  pos- 
session of  the  lumber  taken  by  the  officers  of  the  court.  The  United 
States  filed  a  replication  in  which  it  denied  all  the  averments  of  this 
answer,  including  the  allegation  that  a  writ  of  replevin  had  been  is- 
sued in  this  case,  and  that  the  property  had  been  taken  from  the  de- 
fendant thereunder;  and  it  again  prayed  for  judgment  for  |5,000, 
interest,  and  costs,  on  account  of  the  conversion.  There  is  a  bill  of 
exceptions  in  the  record,  which  purports  to  contain  all  the  testimony. 
There  is  no  evidence  in  this  bill  that  any  writ  of  replevin  was  ever 
issued,  or  that  any  property  was  ever  taken  thereunder.  There  is  in 
the  record  preceding  the  bill  of  exceptions  the  copy  of  an  affidavit  in 
replevin,  of  a  writ  in  replevin,  and  of  a  return  thereon;  but  these 
copies  are  not  material  to  the  determination  of  this  case,  nor  can 
they  be  considered  a  part  of  the  evidence  herein,  because  they  were 
not  introduced  in  evidence,  and  do  not  constitute  a  part  of  the  bill 
of  exceptions,  because  there  is  no  evidence  that  any  of  the  property 
referred  to  in  the  pleadings  was  taken  under  this  writ,  and  the  writ 
itself  was  issu#d  without  authority  and  in  violation  of  the  statutes 
and  practice  of  Ck)lorado.  No  writ  of  replevin  may  be  issued  under 
the  Code  of  Colorado  until  an  action  in  claim  and  delivery  is  com- 
menced by  the  filing  of  a  complaint  which  alleges  the  right  of  the 
plaintiff  to  the  possession  of  personal  property,  and  claims  the  de- 
livery thereof  (Mills'  Ann.  Code,  §§  71),  80),  and  no  such  action  was 
commenced  or  complaint  filed. 

In  the  course  of  the  trial  the  defendants  introduced  evidence  which 
tended  to  show  that  the  lands  from  which  they  cut  the  timber  had 
been  located  as  mineral  claims  under  the  acts  of  congress;  that  these 
claims  were  in  existence,  and  had  not  been  abandoned;  that  the 
lands  were  mineral  in  character;  and  that  the  defendant  Gentry  had 
cut  the  timber  from  them  under  contracts  or  permits  from  the  lo- 
cators of  the  mineral  claims  for  the  purposes  specified  in  the  act  of 
June  3,  1878,  although  he  failed  to  show  that  he  had  strictly  com- 
plied with  all  the  rules  and  regulations  which  the  secretary  of  the 
interior  had  prescribed  for  the  protection  of  the  timber  and  of  the 
undergrowth  under  that  act.  If  he  was  guilty  of  trespass  in  taking 
the  timber,  there  was  ample  evidence  in  the  case  to  raise  the  ques- 
tion whether  he  had  taken  it  unintentionally  and  in  the  honest  be- 
lief that  he  was  lawfully  exercising  a  right  which  he  had,  or  with 
the  willful  intention  to  take  property  to  which  he  knew  he  had  no 
right  There  was  evidence  in  the  case  that  the  value  of  the  stand- 
ing timber  was  %i  per  1,000,  while  that  of  the  lumber  after  the  de- 
fendant had  manufactured  it  into  boards  was  |8  per  1,000. 
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At  the  close  of  the  trial  the  opening  address  of  counsel  for  the 
United  States  to  the  jury  was  in  these  words: 

"Gentlemen  of  the  jury:  These  defendants  are  charged  In  the  complaint 
In  this  case  with  having  cut  down  500,000  feet  of  timber  from  the  lands  be- 
longing to  the  goveroment.  The  value  of  the  lumber  made  from  this  timber 
is  alleged  to  be  $5,000,  and  we  ask  you  to  return  a  verdict  for  this  sum.  This 
is  aU  the  plaintiff  cares  to  say  in  the  opening." 

At  the  close  of  the  arguments,  counsel  for  the  defendants  request- 
ed the  court  to  instruct  the  jury  that,  if  they  believed  that  the  de- 
fendants were  liable  in  the  action,  yet  if  they  further  believed  from 
the  evidence  that  the  trespass  committed  by  them  was  unintentional 
on  their  part,  then  the  measure  of  damages  would  be  the  value  of  the 
lumber,  less  the  value  of  the  labor  and  expenditure  the  defendants 
had  added  thereto.  But  the  court  refused  to  give  this  instruction, 
and  instructed  the  jury  that  after  the  complaint  was  filed  in  this 
case  the  government  took  out  a  writ  of  replevin  for  certain  lumber 
alleged  to  have  been  made  from  the  timber  mentioned  in  the  com- 
plaint, and  took  possession  of  539,905  feet  of  lumber  and  300  logs^ 
according  to  the  return  of  the  marshal;  that  the  government  was 
entitled  to  recover  this  timber  which  was  in  the  possession  of  the 
marshal,  and  the  value  of  such  timber  as  the  defendants  sold.  Pur- 
suant to  this  instruction,  the  jury  returned  a  verdict  that  the  lumber 
in  the  possession  of  the  United  States  marshal  was  the  property  of 
the  United  States,  and  that  they  found  the  issues  joined  in  this  case 
for  the  plaintiff,  and  fixed  its  damages  at  |21.50.  The  judgment  was 
that  the  United  States  recover  of  the  defendant  Gentry  121.50  and 
costs;  that  the  United  States  recover  from  said  GAtry  the  lumber 
cut  from  the  public  land,  and  taken  by  the  marshal  in  replevin,  as 
shown  by  the  return  of  the  marshal  on  said  writ  of  replevin;  and 
that  the  net  proceeds  of  said  lumber  should  be  paid  into  the  treas- 
ury of  the  United  States.  A  more  flagrant  violation  of  the  rule  that 
a  judgment  must  be  according  to  the  allegations  and  the  proofs 
would  be  difficult  to  imagine.  The  action  was  for  the  conversion  of 
500,000  feet  of  lumber,  and  the  recovery  sought  was  |5,000  damages 
for  the  conversion.  If,  as  the  plaintiff  alleged,  the  lumber  had  been 
converted  by  the  defendants  to  their  own  use,  and  the  plaintiff  was 
entitled  to  damages  for  that  conversion,  its  right  and  title  to  the 
lumber  were  gone,  and  it  had  no  right  to  its  possession.  The  verdict 
and  judgment  are  utterly  inconsistent  with  the  averments  and  prayer 
of  the  complaint.  The  complaint  was  for  the  recovery  of  fo,000  dam- 
ages for  the  conversion  of  500,000  feet  of  lumber.  The  verdict  and 
judgment  are  for  the  recovery  of  the  defendant  Gentry  of  539,905 
feet  of  lumber  and  300  logs, — an  amount  of  lumber  far  in  excess  of 
that  in  controversy  under  the  pleadings.  Neither  the  pleadings,  nor 
the  course  of  the  evidence  at  the  trial,  nor  the  opening  address  of 
the  counsel  for  the  government  to  the  jury,  gave  any  notice  to  the 
defendants  that  this  action  had  been  brought  by  the  government  to 
recover  the  possession  of  this  539,905  feet  of  lumber  and  these  300 
logs.  The  issue  they  were  called  into  court  to  try  was  whether  or 
not  they  were  liable  to  pay  f5,000  damages  for  the  conversion  of 
500,000  feet  of  lumber.     Upon  that  issue  they  presented  their  evi- 
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dence.  Under  that  evidence  they  were  entitled  to  an  instruction  to 
the  jury  that  if  they  believed  that  the  defendants  had  cut  and  taken 
this  timber  nnintentionally,  and  in  the  honest  belief  that  they  were 
lawfully  exercising  a  right  which  they  had,  they  were  liable  in  dam- 
ages for  the  value  of  the  timber  in  its  original  place,  or  in  this  case 
for  |1  per  1,000  feet,  and  for  no  more.  Wooden-Ware  Co.  v.  U.  S., 
106  U.  8.  432,  1  Sup.  Ct.  398,  27  L.  Ed.  230;  Benson  M.  &  S.  Co.  v. 
Alta  M.  &  8.  Co.,  145  U.  8.  428,  12  Sup.  Ct.  877,  36  L.  Ed.  762; 
Durant  Min.  Co.  v.  Percy  Consol.  Min.  Co.,  35  C.  C.  A.  252,  254,  93 
Fed.  166,  168,  and  cases  there  cited.  Under  the  charge  of  the  court 
they  were  deprived  of  this  instruction,  and  the  right  of  Gentry  to  the* 
539,905  feet  of  boards  and  the  300  logs  seized  under  the  unauthorized 
writ  of  replevin  was  foreclosed,  without  any  pleading  or  issue  con- 
cerning them,  and  without  any  opportunity  on  his  part  to  obtain  any 
allowance  for  the  labor  he  had  bestowed  and  the  expense  be  had 
incurred  in  preparing  this  lumber  for  market,  if,  as  he  claims,  he 
cut  and  removed  it  in  the  honest  belief  that  he  had  the  right  to  do  so. 
The  proceeding  which  resulted  in  this  judgment  was  not  pursued  in 
the  ordinary  manner  prescribed  by  the  law.  The  judgment  was  not 
in  accordance  with  the  averments  of  the  complaint  or  with  the  proofs 
in  the  record,  and  it  does  not  conform  to  the  scope  and  object  of  the 
prayer  in  the  plaintiff's  pleading.  The  facts  indispensable  to  the 
maintenance  of  the  judgment  are  fatal  to  the  claim  presented  by  the 
complaint,  and  they  were  not  in  issue  in  this  case.  '  The  judgment 
must  be  reversed,  and  the  case  remanded  to  the  court  below,  with 
directions  to  grant  a  new  trial. 


(101  Fed.  55.) 

COLUMBUS  CONST.  CO.  v.  CRANE  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  19,  1900.) 

No.  548. 

Appeal— ExcBPnoNS  to  Charge— Construction  of  Rule. 

Rule  10  of  the  circuit  court  of  appeals,  Seventh  circuit  (31  C.  C.  A. 
cxIt.,  90  Fed.  cxlv.),  requiring  a  party  excepting  to  a  charge  to  "state 
distinctly  the  several  matters  of  law  in  the  charge  to  which  he  excepts," 
is  intended  to  require  that  each  particular  proposition  of  law  excepted  to 
sbaU  be  stated,  together  with  so  much  of  the  charge  as  is  supposed  to 
embody  the  proposition  deemed  erroneous,  and  such  construction  is  in 
harmony  with  that  given  the  similar  rule  of  the  supreme  court.  The  rule 
does  not  require  the  different  grounds  of  objection  to  be  enumerated  in 
the  exceptions. 

On   Petition  for  Rehearing.    Denied. 

For  former  opinion,  see  40  C.  C.  A.  35,  98  Fed.  946. 

Before  WOODS,  Circuit  Judge,  and  BUNN  and  ALLEN,  District 
Judges. 

WOODS,  Circuit  Judge.    The  petition  for  rehearing  is  devoted 
mainly  to  an  effort  to  demonstrate  that  by  our  opinions  in  this  case, 
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and  in  Stewart  v.  Morris,  37  C.  C.  A.  562,  96  Fed.  703,  we  have 
placed  on  our  rules  concerning  the  saving  of  exceptions  to  instruc- 
tions and  the  assignment  of  error  thereon  a  construction  which  is 
unwarranted  by  the  terms  of  the  rules,  and  is  inconsistent  with  the 
construction  placed  by  the  supreme  court  on  similar  rules.  For  the 
purposes  of  this  case  the  discussion  is  not  important,  since  in  no 
instance  was  an  exception  to  the  giving  or  refusing  of  an  instruc- 
tion disposed  of  on  the  ground  that  it  was  not  properly  saved  or  the 
error  inadequately  assigned.  With  a  single  exception  the  questions 
presented  by  the  briefs  were  considered  on  their  merits.  It  is,  how- 
ever, of  great  importance  to  know  whether  we  may  abide  by  a  con- 
struction of  our  rules  that  will  prevent  the  presentation  of  questions 
upon  a  jury  charge  for  review  which  were  not  brought  to  the  at- 
tention of  the  trial  court,  or  must  yield  to  the  contention  that  it  is 
and  ought  to  be  enough  for  counsel  to  "state  the  parts  of  the  charge 
to  w^hich  he  excepts."  The  rule  is  not  so  worded.  On  the  contrary, 
the  language  is  that  the  party  excepting  shall  "state  distinctly  the 
several  matters  of  law  in  the  charge  to  which  he  excepts."  It  is 
another  rule,  No.  11  (31  C.  C.  A.  cxlvi.,  90  Fed.  cxlvi.),  which  re- 
quires that  "when  the  error  alleged  is  to  the  charge  of  the  court  each 
specification  of  error  shall  set  out  the  part  referred  to  [not  ^excepted 
to']  totidem  verbis."  This  record  affords  examples  of  exceptions  to 
parts  of  the  charge  which  embraced  a  number  of  propositions  both 
of  law  and  fact.  Evidently  this  may  often  be  true  of  a  single  sen- 
tence, but  it  is  only  to  matters  of  law  that  exceptions  can  be  taken, 
and,  the  rule  requiring  a  distinct  statement  of  the  several  matters 
of  law  to  which  exception  is  taken,  a  single  exception  to  a  part  of 
the  charge  which  embraces  more  than  one  proposition  or  matter 
manifestly  does  not  meet  the  requirement.  The  evident  meanmg 
of  the  rule  is  that  the  particular  proposition  or  matter  of  law  ex- 
cepted to  shall  be  distinctly  stated,  and,  when  not  shown  by  the  bill 
of  exceptions  to  be  stated  in  the  words  of  the  charge,  the  part  of  the 
charge  supposed  to  embrace  it  must  be  shown  by  the  bill  and  be  set 
out  totidem  verbis  in  the  assignment  of  error.  The  following  form 
is  suggested:  "The  plaintiff  excepts  to  the  ruling  that  (state  a  single 
proposition  or  matter  of  law),  as  shown  by  the  following  portion  of 
the  charge  (setting  it  out)."  It  is  an  erroneous  assumption  that  our 
construction  of  this  rule  requires  the  excepting  party  to  state  the 
grounds  of  exception.  It  only  requires  him  to  state  distinctly  the 
proposition  or  matter  of  law  excepted  to.  It  is  quite  another  thing 
to  state  the  grounds  of  objection,  which  may  be  few  or  many,  ac- 
cording to  the  nature  of  the  question  and  the  facts  of  the  case. 
Doubtless,  in  many,  if  not  most,  cases,  once  the  proposition  excepted 
to  is  definitely  stated,  the  ground  of  objection  may  be  so  apparent 
as  not  to  need  statement,  but  the  essential  difference  between  a 
statement  of  what  is  excepted  to  and  a  statement  of  the  reasons^ 
supposed  to  justify  the  exception  must  be  manifest;  and  there  is  no 
just  ground  for  the  suggestion  that  "in  the  courts  of  trial  exceptions^ 
will  be  elaborated  with  great  prolixity  and  verbosity,  under  the  pain- 
ful apprehension  lest  something  under  this  practice  deemed  essential 
may  be  otherwise  omitted."    The  grounds  of  objection  to  an  instruc- 
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tion  given  are  required  by  rule  11,  as  recently 'amended,  to  be  stated 
in  the  assignment  of  errors,  and  there  can  be  no  hardsliip  in  that. 
The  further  suggestion,  that  "the  tendency  is  and  always  must  be  in 
developing  the  formal  or  technical  requirements  of  the  law  to  sacri- 
fice the  substance,"  is  sufficiently  guarded  against  by  the  fourth 
subdivision  of  rule  24  (31  C.  C.  A.  clxiv.,  90  Fed.  clxiv.),  as  amended, 
that  **the  court  at  its  option  may  notice  a  plain  error  involving  the 
merits  of  the  case,  though  not  assigned  or  specified,  and  though  the 
question  be  not  saved  according  to  the  strict  rules  of  practice,  if 
it  be  apparent  of  record  that  the  point  was  contested,  and  not 
waived,  in  the  court  below." 

The  cases  in  the  supreme  court  to  which  reference  has  been  made 
are:  Carver  v.  Jackson,  4  Pet.  1,  81,  7  L.  Ed.  761;  Ex  parte  Crane, 
5  Pet.  190,  198,  8  L.  Ed.  92;  Conard  v.  Insurance  Co.,  6  Pet.  262, 
280,  8  L.  Ed.  392;  Magniac  v.  Thompson,  7  Pet.  348,  390,  8  L.  Ed. 
709;  Stimson  v.  RaUroad  Co.,  3  How.  553,  556, 11  L.  Ed.  722;  Zeller's 
Lessee  v.  Eckert,  4  How.  288,  297,  11  L.  Ed.  979;  United  States  v. 
Morgan,  11  How.  154, 158,  13  L.  Ed.  643;  Johnson  v.  Jones,  1  Black, 
209,  219,  17  L.  Ed.  117;  Pomeroy's  Lessee  v.  Bank,  1  Wall.  592,  602, 
17  L.  Ed.  638;  Thompson  v.  Kiggs,  5  Wall.  663,  675,  18  L.  Ed.  704;^ 
Railroad  Co.  v.  Vamell,  98  U.  S.  479,  485,  25  L.  Ed.  233;  U.  S.  v. 
Carev,  110  V.  S.  51,  3  Sup.  Ct.  424,  28  L.  Ed.  67;  Railroad  Co.  v. 
Hart,  114  U.  S.  654,  663,  5  Sup.  Ct.  1127,  29  L.  Ed.  226;  Hanna 
V.  Maas,  122  U.  S.  24,  7  Sup.  Ct.  1055,  30  L.  Ed.  1117;  Reagan  v. 
Aiken,  138  U.  S.  109, 113, 11  Sup.  Ct.  283,  34  L.  Ed.  892. 

Rule  4  of  the  supreme  court,  first  promulgated  at  the  January 
term,  1831,  as  rule  38,  and  given  its  present  form  on  January  7, 
1884,  is  substantially  the  same  as  the  first  subdivision  of  rule  10  of 
this  court  (31  C.  C.  A.  cxlv.,  90  Fed.  cxlv.),  each  containing  the  two 
provisions  that  a  bill  of  exceptions  shall  not  be  allowed  which  shall 
contain  the  charge  of  the  court  at  large  upon  a  general  exception  to 
the  whole  charge,  and  that  the  party  excepting  "shall  be  required 
to  state  distinctly  the  several  matters  of  law  in  such  charge  to  which 
he  excepts.'*  The  second  of  these  provisions  is  not  merely  the  con- 
verse of  the  first,  as  the  petition  before  us  seems  to  assume,  and 
the  expressions  of  the  supreme  court  in  the  cases  referred  to  in  con- 
demnation of  the  practice  of  bringing  up  the  entire  charge  upon  a 
general  exception  are  not  to  be  regarded  as  indicating  the  scope  or 
construction  of  the  latter  provision.  They  point  plainly,  however, 
to  the  construction  declared  by  this  court.  In  Carver  v.  Jackson, 
after  refusing  to  consider  exceptions  to  comments  in  the  charge  on 
the  evidence,  the  court  said  that  "if,  indeed,  in  summing  up,  the  court 
should  mistake  the  law,  that  would  justly  furnish  a  ground  for  an  ex- 
ception; but  the  exception  should  be  strictly  confined  to  that  mis- 
statement, and,  by  being  made  known  at  the  moment,  would  often 
enable  the  court  to  correct  an  erroneous  expression,  or  to  explain  or 
qualify  it  in  such  a  manner  as  to  make  it  wholly  unexceptionable, 
or  perfectly  distinct."  In  Ex  parte  Crane  this  is  reaflBrmed,  and 
the  common-law  rule  recognized,  as  stated  by  Blackstone  (2  HI. 
Comm.  372),  that  "if,  either  in  his  directions  or  decisions,  he  [the 
judge]  misstates  the  law,  by  ignorance,  inadvertence,  or  design,  the 
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counsel  on  either  side*  may  require  him  publicly  to  seal  a  bill  of  ex- 
ceptions, stating  the  point  wherein  he  is  supposed  to  err."  **It  is 
also  stated  in  the  books,"  the  court  proceeded  to  say,  "that  a  bill  of 
exceptions  ought  to  be  upon  some  point  of  law,  either  in  admitting 
or  denying  evidence,  or  a  challenge  on  some  matter  of  law,  arising 
upon  a  fact  not  denied,  in  which  either  party  is  overruled  by  the 
court.  *  *  *  If  an  exception  may  be  taken  in  such  form  as  to 
bring  the  whole  charge  of  the  judge  before  the  court,  ♦  ♦  ♦  the 
exception  will  not  be  on  a  single  point;  it  will  not  bring  up  some 
matter  of  law  arising  upon  a  fact  not  denied."  It  is  to  be  ob- 
served that  these  decisions  preceded  only  by  a  short  time  and  pre- 
sumably led  to  the  adoption  of  rule  38,  and  the  intention  that  as 
at  common  law  an  exception  should  "be  on  a  single  point"  was  well 
expressed  in  the  requirement  that  the  excepting  party  should  "state 
distinctly  the  several  matters  of  law  in  such  charge  to  which  he 
excepts."  In  Magniac  v.  Thompson,  it  was  said  to  be  "wholly  inad- 
missible to  take  single  and  detached  passages,  and  to  decide  upon 
them,  without  attending  to  the  context";  and  conversely  it  is  equal- 
ly inadmissible,  under  an  exception  to  a  portion  of  a  charge,  which 
contains  two  or  more  passages,  to  treat  a  single  passage  as  the  sub- 
ject of  the  exception.  In  this  respect  the  two  rules  of  this  court  are 
complementary, — one  requiring  the  exception  to  be  to  a  distinct  mat- 
ter or  proposition,  and  the  other  requiring  the  bill  of  exceptions  to 
show  the  context  by  setting  out  the  part  of  the  charge  which  is 
supposed  to  contain  the  matter  excepted  to.  In  Zeller's  Ijcssee  v. 
Eckert  it  was  said  that  a  bill  of  exceptions  "is  the  creature  of  stat- 
ute and  restricted  to  the  points  stated."  In  Johnson  v.  Jones  is 
this  significant  expression:  "The  first  part  of  the  charge,  as  thus  set 
out,  contains  a  distinct  legal  proposition.  To  this  the  plaintiff 
distinctly  excepted.  This  was  proper."  In  Pomeroy's  Lessee  v. 
Bank  it  was  said  that  "where  the  objection  is  to  the  ruling  of  the 
court  it  is  indispensable  that  the  ruling  should  be  stated."  Excep- 
tion to  a  part  of  a  charge  containing  more  than  one  proposition 
does  not  meet  the  requirement.  It  does  not  state  the  ruling.  In 
Railroad  Co.  v.  Varnell  it  was  said  that  "the  part  of  the  charge  to 
which  the  exception  is  addressed  ought  to  be  distinctly  pointed 
out";  but  manifestly  that  is  not  done  by  an  exception  to  a  part 
of  the  charge  which  contains  other  matter  than  that  which  is  sup- 
posed to  be  erroneous.  In  Hanna  v.  Maas  it  was  ruled  that  the  ex- 
cepting party  must  have  a  bill  of  exceptions  "stating  distinctly  and 
specifically  the  rulings  or  instructions  of  which  he  complains,"  and 
of  the  bill  in  the  record  it  was  said  that  "instead  of  stating  distinctly, 
as  required  by  law  and  by  the  fourth  rule  of  this  court,  those  matters 
of  law  in  the  charge  excepted  to,  and  those  only,  does  not  contain 
any  part  of  the  charge,  ♦  ♦  ♦  undertakes  to  supply  the  want 
by  referring  to  the  exhibits,"  etc.  The  other  citations  have  little 
bearing  upon  the  question,  but  there  are  later  cases  which  seem 
to  be  quite  in  point.  In  Ward  v.  Cochran,  150  U.  8.  597,  604,  U 
Sup.  Ct.  230,  37  L.  Ed.  1195,  after  reference  to  the  case  of  Hanna 
V.  Maas,  supra,  the  court  said:  "The  present  record  presents  a  very 
different  condition  of  facts,  as  the  bill  of  exceptions,  in  so  far  as 
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it  relates  to  the  charge,  specifies  with  distinctness  the  parts  of  the 
charge  excepted  to  and  the  legal  propositions  to  which  exceptions 
were  taken."  A  statement  of  the  parts  of  the  charge  and  of  the  legal 
propositions  excepted  to  is  just  what  the  rules,  as  we  have  con- 
strued them,  require.  In  Thiede  v.  Utah  Territory,  159  U.  S.  510, 
521,  16  Sup.  Ct.  62,  40  L.  Ed.  237,  it  was  said  that  "one  object  of 
an  exception  is  to  call  the  attention  of  the  circuit  judge  to  the  pre- 
cise point  as  to  which  it  is  supposed  he  has  erred,  that  he  may  then 
and  there  consider  it,  and  give  new  and  different  instructions  to  the 
jnry,  if  in  his  judgment  it  should  be  proper  to  do  so.''  In  Valley 
Co.  V.  Pace,  158  U.  S.  36,  15  Sup.  Ct.  743,  39  L.  Ed.  887,  it  was  de- 
clared to  be  "the  duty  of  counsel  excepting  to  propositions  submit- 
ted to  a  jury  to  except  to  them  distinctly  and  severally."  'Tropo- 
sitions,"  it  is  to  be  observed,  is  the  word  which  was  used,  and  not 
*^rts"  or  "paragraphs  of  the  charge";  and  accordingly,  in  Hollo- 
way  V.  Dunham,  170  U.  S.  615,  620,  18  Sup.  Ct.  784,  42  L.  Ed.  1165, 
the  latest  case  touching  the  subject,  the  rule  is  declared  that,  when 
the  paragraphs  of  a  charge  contain  two  or  more  propositions  of  law, 
•'a  general  exception  taken  to  any  of  such  paragraphs  would  be  insuf- 
ficient if  one  of  the  several  propositions  were  correct."  See,  also, 
Railway  Co.  v.  Callaghan,  161  U.  S.  91, 16  Sup.  Ct.  493,  40  L.  Ed.  628. 

It  is  urged  that  one  of  the  special  requests  for  instruction  was 
not  considered.  Special  reference  to  it  was  not  thought  necessary, 
because  it  was  deemed  to  be  essentially  the  same  as  another  request 
which  was  considered.  It  is  in  itself  objectionable,  because  if  given 
it  might  have  been  understood  by  the  jury  to  me&n  that  the  con- 
tract called  for  pipe  capable  of  making  a  line  absolutely  tight  at 
the  pressure  of  1,000  pounds,  and  because  of  the  concluding  state- 
ment that  if  not  of  that  capacity  "the  plaintiff  was  neither  bound 
to  receive  it  under  the  contract,  nor  to  pay  the  contract  price  for 
it"  The  plaintiff  had  received  and  used  the  pipe,  and  there  was 
therefore  no  question  in  the  case  of  what  the  plaintiff  was  bound  to 
receive.  Having  kept  and  used  the  pipe,  the  obligation,  as  explained 
in  the  opinion,  was  to  pay  for  it  whatever  it  was  worth,  even  up  to 
the  contract  price,  if  it  was  worth  that  price  notwithstanding  its 
incapacity  to  bear  the  stipulated  pressure. 

The  petition  is  denied. 


(101  Fed.  69.) 

wbstt.a;to  v.  gold  coin  mines  CO. 

(Circuit  Court  of  Appeals.  Bighth  Circuit    March  19,  1900.) 

No.  1,246. 

t  Master  akd  Sbbv art— Injury  of  Servant— Safe  Pi.ace  to  Work. 

A  mining  company,  which  erects  a  stuU  or  platform  across  a  narrow 
and  dark  fissore  in  its  mine,  70  feet  from  the  bottom,  on  which  its  em- 
ployfifl  are  reqoired-  to  work,  is  bom)d  to  the  exercise  of  reasonable  care 
to  see  that  the  timbers  are  of  adequate  strength  and  number,  and  securely 
fastened,  to  render  it  a  safe  place  on  which  to  work. 
41  C.O.A.— 18 
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2.  Same— Action  for  Death  of  Employe— Questions  for  Jury. 

PlalntiflTs  husbaud  was  killed,  with  other  workmen,  by  the  breaking 
and  falling  of  a  stull  in  defendant's  mine,  on  which  he  was  working  in 
stoping  ore  70  feet  from  the  bottom.  The  stull  was  erected  by  defendant 
by  placing  lagging  on  timbers  running  across  a  fissure  in  which  it  was 
built,  and  supported  in  its  sides,  and  was  intended  to  be  of  sufficient 
strength  to  sustain  the  weight  of  20  feet  of  earth  and  rock  upon  its  top, 
although  there  was  but  9  feet  in  depth  upon  it  when  it  broke  and  fell. 
Held,  that  the  fact  of  its  falling  under  such  circumstances  was  in  itself 
evidence  from  which  a  jury  might  infer  that  it  had  not  been  properly 
constructed,  and  that,  when  taken  in  connection  with  the  fact  that  a  num- 
ber of  the  cross  timbers  were  broken  in  the  middle,  and  with  the  testimony 
of  two  comi>etent  witnesses,  who  stated  their  opinions  that  the  timbers 
were  insufficient  in  strength  or  number  to  carry  the  load  placed  upon  them, 
it  could  not  be  held,  as  matter  of  law,  that  defendant  was  not  negligent, 
but  the  question  was  one  for  the  jury. 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorado. 

Edmund  F.  Richardson  (Thomas  M.  Patterson  and  Horace  N.  Haw- 
kins, on  the  brief),  for  plaintiff  in  error. 

James  L.  Blair  (James  A.  Seddon  and  Robert  A.  Holland,  Jr.,  on 
the  brief),  for  defendant  in  error. 

Before  CALDWELL,  S.ANBORX,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  The  question  of  principal  importance 
which  this  record  presents,  and  it  is  the  only  one  which  we  deem  it 
necessary  to  consider,  is  whether  the  trial  court  was  justified  in  with- 
drawing the  case  from  the  jury  at  the  conclusion  of  all  the  testimony. 
The  action  was  brought  by  Ellen  A.  Westland,  the  plaintiff  in  error, 
to  recover  damages  from  the  Gold  Coin  Mines  Company,  the  defend- 
ant in  error,  on  account  of  the  death  of  her  husband,  Andrew  West- 
land,  who  was  killed  on  January  12,  1898,  while  stoping  ore  for  the 
defendant  company  in  one  of  its  mines  in  Gilpin  coimty,  Colo.  The 
deceased  was  working  at  the  time  of  his  death  about  900  feet  be- 
neath the  surface  of  the  earth,  on  a  stull  that  had  been  erected  by  the 
defendant  in  one  of  the  levels  of  its  mine  for  the  purpose  of  enabling 
its  employes  to  stand  thereon  while  breaking  down  the  mineral-bear- 
ing rock.  The  stull  that  had  been  so  erected  fell  while  the  deceased 
was  w^orking  thereon,  and  precipitated  him,  together  with  a  mass  of 
rock  and  earth  resting  thereon,  to  the  floor  of  the  level,  a  distance 
of  about  70  feet,  causing  his  instant  death.  Concerning  these  facts 
there  was  no  controversy.  The  complaint  charged  negligence  on 
the  part  of  the  defendant  company  in  that  the  stull  timbers  were  of 
insufficient  size  and  strength  to  sustain  the  mass  of  rock  and  earth 
which  was  liable  to  fall  upon  it  when  the  miners  were  engaged  in 
stoping  ore;  that  the  stull  timbers  were  also  insufficient  in  number, 
having  been  placed  too  far  apart;  and  that  the  ends  thereof  were  not 
properly  let  into  the  side  walls. 

The  evidence  adduced  during  the  trial  tended  to  the  establishment 
of  the  following  facts:  The  stull  which  fell  was  constructed  by  the 
defendant,  about  six  weeks  or  two  months  prior  to  the  accident,  of 
ordinary  spruce  or  white  pine  timber  which  was  grown  in  the  vicinity 
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of  the  miae.  The  vein  in  wliich  the  stull  was  set  up  varied  in  width 
from  2  to  12  feet,  and  was  10  or  12  feet  wide  at  the  place  where  the 
accident  occurred,  and  was  nearly  vertical ;  having  very  little  dip  as 
it  descended  into  the  earth.  The  stull  timbers,  at  their  respective 
ends,  rested  in  headings  in  the  hanging  wall  and  in  hitches  in  the  foot 
wall,  and  corresjwnded  very  nearly  in  width  with  the  width  of  the  vein 
where  they  happened  to  be  set.  The  stull  timbers  where  the  acci- 
dent occurred  were  lOJ  feet  long  according  to  the  estimates  of  some 
witnesses,  and  12  feet  long  according  to  other  testimony,  and  were 
set  from  5  to  6  feet  apart,  and  were  from  9  to  12  inches  in  diameter 
at  the  smaller  ends.  The  timbers  in  question  were  covered  with  lag- 
ging that  was  laid  lengthwise  of  the  vein,  so  as  to  form  a  flooring  to 
8up|)ort  the  ore  as  it  was  broken  down  by  blasting.  The  deceased 
took  no  part  in  erecting  the  stull  which  fell,  and  had  little  opportuni- 
ty, prior  to  the  accident,  to  observe  the  size  of  the  stull  timbers  or 
the  manner  in  which  they  were  placed,  as  there  was  no  light  in  the 
mine  other  than  that  made  by  the  candles  which  the  miners  carried, 
and  as  the  floor  of  the  stull  was  usually  covered  with  a  mass  of  earth 
or  rock,  and  was  about  70  feet  above  the  bottom  of  the  level,  so  that 
it  could  not  be  inspected  from  below.  On  the  day  of  the  accident  the 
deceased  and  his  fellow  workmen  flred  a  shot  about  10  o'clock  a.  m. 
which  had  the  effect  of  loading  the  stull,  taking  into  account  the  rock 
previously  broken  down,  to  a  depth  of  about  9  feet.  Shortly  after 
they  had  returned  to  the  stull  to  resume  work,  at  11:45  a.  m.,  the 
Ftull  fell,  while  they  were  standing  on  it  and  working  in  the  usual 
way,  carrying  with  it  the  deceased  and  his  fellow  workmen.  The 
stnll  was  constructed  for  the  purpose  of  supporting  a  mass  of  earth 
and  rock  from  18  to  20  feet  thick.  After  the  accident  three  or  more  of 
the  stull  timbers  were  found,  at  the  bottom  of  the  level,  which  were 
hroken  about  in  the  center.  One  witness  for  the  plaintiff,  who  was 
a  practical  miner,  testified  without  objection  that  the  lagging  gave 
way  on  the  occasion  of  the  accident  because  '"the  stull  timber  broke." 
Two  other  witnesses  (one  of  them  being  an  assistant  mining  inspector 
for  the  bureau  of  mines  of  the  state  of  Colorado,  and  the  other  a  prac 
tical  miner)  expressed  the  opinion,  in  substance,  that  the  stull  tim- 
bers employed  in  constructing  the  stull,  in  view  of  their  length  and 
the  space  between  them,  were  insufficient  to  support  the  weight  which 
the  stall  was  designed  to  carry.  There  was  some  conflict  in  the  tes- 
timony with  reference  to  the  length  and  diameter  of  the  timbers 
that  had  been  used  in  constructing  the  stull,  and  their  distance  apart. 
The  defendant  company  offered  some  testimony  which  tended  to  show 
that  the  stull  in  question  was  constructed  in  the  usual  manner,  and 
with  timbers  of  the  same  kind,  size,  and  strength  that  were  usually 
employed  by  mine  owners  in  constructing  stuUs  for  stoping  purposes 
in  such  viens  as  the  one  where  the  accident  occurred.  The  defendant 
also  offered  some  testimony  which  tended  to  show  that,  a  day  or  two 
preceding  the  accident,  the  deceased  and  his  fellow  workmen  had  been 
cautioned  by  the  foreman  of  the  mine  against  firing  such  heavy 
biasts  as  they  had  once  fired. 

It  is  obvious,  we  think,  that  the  defendant  company  is  responsible 
in  damages  for  the  death  of  the  plaintiff's  husband,  if  his  death  was 
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occasioned  by  any  defect  or  insufficiency  in  the  stull  which  might  have 
been  avoided  by  the  exercise  of  ordinary  care  when  the  stull  was  con- 
structed. The  defendant  caused  the  structure  in  question  to  be 
erected  for  the  use  of  its  employes  in  a  narrow  and  dark  fissure  900 
feet  beneath  the  surface  of  the  earth,  expecting  that  it  would  be 
weighted  at  times  with  tons  of  earth  and  rock,  and  with  knowledge 
that  its  fall  meant  instant  death  to  all  who  happened  to  be  standing 
on  or  underneath  the  structure.  It  had  provided  a  place  for  its  em- 
ployes to  work,  and  it  was  its  duty  to  make  that  place  safe  and  secure, 
in  so  far  as  that  object  could  be  accomplished  by  the  exercise  of  rea- 
sonable care  in  providing  stull  timbers  of  adequate  size  and  strength, 
and  by  placing  them  sufficiently  close  together,  and  by  making  the 
proper  hitches  and  headings  in  the  foot  and  hanging  walls,  so  that  the 
structure  would  support  the  weight  that  it  was  expected  to  carry. 
Moreover,  the  deceased  and  his  fellow  workmen  had  the  right  to  as- 
sume, unless  they  were  advised  to  the  contrary,  that  these  duties  of 
the  master  had  been  discharged,  that  the  stull  was  of  sufficient 
strength  to  support  at  least  20  feet  of  earth  and  rock,  and  that  the 
defendant,  in  constnicting  it,  had  exercised  a  decree  of  care  commen- 
surate with  the  location  of  the  stuU,  the  character  of  the  work  to  be 
done  thereon,  the  weight  it  would  be  required  to  carry,  and  the  dire  re- 
sults that  would  inevitably  follow  if  it  should  chance  to  fall.  A  rule 
of  law  devolving  such  duties  on  the  master  in  cases  like  the  one  in 
hand  is  so  reasonable,  just,  and  humane  that  we  deem  it  unnecessary 
to  do  more  than  refer  to  a  few  of  our  own  decisions  in  which  it  has 
been  stated  and  enforced.  Railway  Co.  v.  Jarvi,  10  U.  S.  App.  439, 
3  C.  C.  A.  433,  53  Fed.  65;  Mining  Co.  v.  Ingraham,  36  U.  S.  App.  1, 
17  C.  0.  A.  71,  70  Fed.  219;  Railway  Co.  v.  Jackson,  27  U.  S.  App. 
519,  522, 12  C.  C.  A.  507,  65  Fed.  48;  Manufacturing  Co.  v.  Johnson,  60 
U.  S.  App.  661,  669,  670,  32  C.  C.  A.  309,  89  Fed.  677,  681. 

This  leads  to  the  inquiry  whether  the  evidence  adduced  at  the  trial 
was  of  such  a  nature  as  would  warrant  a  jury  in  drawing  the  infer- 
ence that  the  stull  was  of  insufficient  strength,  or  that  it  had  been 
improperly  constructed,  by  reason  of  the  failure  of  the  defendant 
company  to  exercise  a  reasonable  degree  of  care  and  diligence  while 
erecting  it;  and  this  question,  we  think,  should  be  answered  in  the 
affirmative.  The  fact  that  the  stull  fell  demonstrates  that  it  was 
insufficient  to  support  the  load  with  which  it  was  burdened  at  the 
time  it  fell.  The  case  in  hand,  then,  is  not  of  that  kind  of  which 
it  may  be  said  that  the  occurrence  of  the  accident  affords  no  evidence 
of  negligence.  If  the  stull  had  been  constructed  as  it  should  have 
been,  it  would  easily  have  borne  the  weight  that  was  upon  it  at  the 
time  it  fell.  Hence  the  fall  of  the  structure  suggests  forcibly  that 
the  stull  timbers  were  insufficient  either  in  strength  or  number,  or 
that  the  supports  let  into  the  side  walls  of  the  vein  were  insufficient, 
and  that  proper  care  had  not  been  exercised  by  those  who  erected 
it.  Bamowski  v.  Helson,  89  Mich.  523,  50  N.  W.  989;  Mulcairn's 
Adm'x  V.  City  of  Janesville,  67  Wis.  25,  29  N.  W.  565;  Bahr  v. 
Lombard,  53  N.  J.  Law,  233,  21  AtL  190,  23  Atl.  167.  A  reasonable 
person  might  very  well  have  reached  the  conclusions  last  stated 
by  force  of  the  maxim,  '*Res  ipsa  loquitur.'* 
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Such  a  conclusion  is  re-enforced  by  the  evidence,  which  showed 
without  contradiction  that  the  several  broken  stull  timbers  that 
were  found  at  the  bottom  of  the  mine  after  the  accident  were  broken 
about  in  the  center,  where  one  would  naturally  expect  them  to  be 
broken  if  the  fall  of  the  structure  was  occasioned  because  the  stull 
timbers  were  deficient  in  strength  or  number  to  support  the  partial 
load  which  was  upon  it  when  it  fell.  It  must  also  be  borne 
in  mind  that  two  witnesses  for  the  plaintiff,  who  were  fully  com- 
petent to  form  a  reliable  judgment  on  that  subject,  expressed  the 
opinion,  in  substance,  that  the  stull  timbers  were  insufficient  to  carry 
the  load  that  the  stull  was  expected  and  designed  to  carry.  In  op- 
position to  the  view  that  it  was  of  insufficient  strength,  and  that 
some  one  blundered  who  was  concerned  in  its  erection,  we  have 
merely  an  hypothesis  that  the  deceased  and  his  fellow  workmen 
had  fired  a  blast  which  was  too  heavy,  and  by  that  means  had  jarred 
the  stull  timbers  out  of  place,  so  that  tiiey  did  not  have  a  proper  bear- 
ing on  the  side  walls.  This  hypothesis  may  be  entitled  to  some 
weight,  although  it  appears  that  the  structure  did  not  fall  when  the 
last  blast  was  fired,  nor  for  more  than  an  hour  thereafter.  But  what 
weight  should  be  accorded  to  the  latter  hypothesis  was  clearly  a 
question  for  the  jury,  whose  province  it  was  to  settle  all  controverted 
issues  of  fact,  and  to  draw  such  inferences  from  the  facts  found  as 
they  deemed  reasonable.  In  view  of  the  fall  of  the  stull  under  the 
circumstances  heretofore  detailed,  it  was  also  the  province  of  the  jury 
to  determine  what  weight  they  would  give  to  the  testimony  of  those 
witnesses  who  testified,  in  behalf  of  the  defendant  company,  that 
the  stull  was  constructed  in  the  usual  manner  and  with  timbers  of 
the  usual  size  and  strength.  Surely  a  court  would  not  be  authorized, 
in  the  light  of  what  happened  and  all  the  circumstances  of  the  case, 
to  accept  the  evidence  on  that  subject  as  conclusive,  and  as  leaving 
nothing  for  the  jury  to  determine.  In  view  of  all  the  evidence  which 
the  record  contains,  we  are  constrained  to  hold  that  the  jury  might 
well  have  concluded  that  the  stull  in  question  was  inadequate  to 
snpport  the  weight  which  it  was  designed  to  carry,  and  that  its 
insecurity  was  due  to  a  want  of  ordinary  care  on  the  part  of  the 
defendant  company.  It  is  accordingly  ordered  that  the  judgment  be- 
low be  reversed,  and  that  the  cause  be  remanded  for  a  new  trial. 

SAireORN,  Circuit  Judge  (dissenting).  The  court  below  was  of 
the  opinion  that  this  case  disclosed  no  substantial  evidence  that  the 
defendant  in  error  was  guilty  of  negligence  in  the  construction  of  the 
stull,  and  a  careful  reading  of  the  record  has  led  my  mind  to  the  same 
conclusion.  Ordinarily  the  discussion  of  the  sufficiency  of  the  evi- 
dence in  a  case  to  warrant  the  submission  of  an  issue  of  fact  to  a 
jury  is  profitless.  But  there  seems  to  me  to  be  such  a  misapplication 
of  a  familiar  rule  of  law  by  the  majority  of  the  court  in  the  decision 
of  this  case  that  1  am  constrained  to  protest  against  it.  The  de- 
cision really  rests  upon  the  proposition  that  the  fact  that  the  stull 
fell  is  in  itself  sufficient  evidence  that  the  fall  was  caused  by  neg- 
ligence of  the  company  in  its  construction,  and  that  it  was  not 
caused  by  the  negligence  of  the  employes  in  its  use,  to  warrant  a 
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verdict  against  an  employer  upon  that  issue.     It  is  said  in  the  opin- 
ion of  the  majority: 

**The  fact  that  the  stuU  fell  demonstrates  that  It  was  Insufficient  to  support 
the  load  with  which  it  was  burdened  at  the  time  it  feU.  The  case  in  hand, 
then,  is  not  of  that  liind  wherein  it  may  be  said  that  the  occurrence  of  the 
accident  affords  no  evidence  of  negligence.  If  the  stuU  had  been  constructed 
as  it  should  have  been,  it  would  easUy  have  borne  the  weight  that  was  upoo 
it  at  the  time  it  fell.  Hence  the  fall  of  the  structure  suggests  forcibly  that 
the  StuU  timbers  were  insufficient  in  strength  or  number,  or  that  the  supports 
let  into  the  side  walls  of  the  vein  were  insufficient,  and  that  proper  care  had 
not  been  exercised  by  those  who  erected  it.  Bamowski  v.  Helson,  89  Mich. 
523,  50  N.  W.  989;  Mulcairn's  Adm*x  v.  City  of  Janesville,  67  Wis.  25,  29  N. 
W.  565;  Bahr  v.  Lombard.  53  N.  J,  Law,  233,  21  Atl.  190,  23  Atl.  167.  A 
reasonable  person  might  very  well  have  reached  the  conclusions  last  stated 
by  force  of  the  maxim,  *Res  ipsa  loquitur.* " 

The  portion  of  the  opinion  quoted  is  determinative  of  the  decision, 
and  it  seems  to  me  to  make  a  misapplication  of  the  maxim,  •'Res  ipsa 
loquitur,"  and  to  determine  the  question  whether  the  fall  of  the  stull 
was  caused  by  a  fault  in  its  construction,  or  by  negligence  of  the 
workmen  in  its  use,  by  a  presumption  which  does  not  really  exist. 
The  complaint  in  the  case  charged  that  the  fall  of  the  stull  was  the 
result  of  the  negligence  of  the  defendant  in  its  construction.  The 
answer  denied  this  charge,  and  averred  that  it  was  caused  by  the  neg- 
ligence of  the  plaintiff  and  his  fellow  servants  in  its  use.  The  real 
issue  was  whether  the  fall  of  the  stull  was  the  effect  of  the  use  of  in- 
sufficient stull  timbers  in  its  construction,  or  the  effect  of  the  use  by 
the  plaintiff  and  his  fellow  servants,  who  were  at  work  upon  it,  of 
unnecessarily  and  unreasonably  heavy  blasts  of  powder.  Upon  the 
trial  the  evidence  was  uncontradicted  that  the  rock  and  earth  upon 
the  stull  were  only  9  feet  deep  when  it  fell;  that  the  stull  timbers 
were  not  more  than  12  feet  long;  that  timbers  of  the  same  size,  16 
feet  long  and  placed  the  same  distance  apart,  were  supporting  rock 
and  earth  20  feet  deep  in  this  mine  without  breaking  or  diflSculty; 
that  the  timbers  which  supported  this  stull  were  of  the  size  generally 
in  use  to  support  20  feet  of  earth  in  similar  places,  and  that  they  were 
put  the  usual  distance  apart  and  secured  in  the  usual  way;  that  the 
plaintiff  and  his  fellow  workmen  on  this  stull  had,  on  one  occasion  be- 
fore, used  an  excessive  amount  of  powder,  and  made  so  heavy  a  blast 
that  it  knocked  one  end  of  one  of  these  stull  timbers  out  of  its  place; 
that  the  use  of  heavy  blasts  was  calculated  to  break  the  timbers;  that 
the  plaintiff  had  been  cautioned  not  to  use  them;  and  that  the 
weight  of  9  feet  of  rock  and  earth,  which  was  upon  the  stull  when  it 
fell,  could  not  have  broken  the  stull  timbers.  None  of  this  evidence 
was  contradicted.  The  evidence  detailed  in  the  opinion  of  the  major- 
ity in  support  of  the  theory  that  the  accident  was  caused  by  the  n^i- 
gence  of  the  defendant  was  that  some  of  the  stull  timbers  were  found 
broken  in  the  middle,  that  one  witness  testified  that  the  lagging  gave 
way  because  *'the  stull  timber  broke,"  and  that  two  witnesses  testi- 
fied that  in  their  opinion  the  stull  timbers  were  insufficient  to  sustain 
the  weight  of  the  20  feet  of  rock  and  earth  which  they  were  intended 
to  support.  No  witness  testified,  however,  that  the  weight  of  only 
9  feet  of  rock  and  earth,  the  amount  on  the  stull  when  it  fell,  could 
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bave  caused  these  timbers  to  break,  and  the  testimony  of  the  defend- 
ant's witness  to  the  contrary  stands  uncontradicted.  The  breakage 
of  the  timbers  in  the  middle  has  no  more  tendency  to  show  that  tiie 
break  was  caused  by  a  defect  in  the  timbers  than  it  has  to  show  that 
it  was  caused  by  an  excessive  blast.  That  the  lagging  gave  way  be- 
cause ''the  stull  timber  broke"  was  a  self-evident  fact,  since  the  lag- 
ging rested  on  the  stull  timbers.  But  it  has  no  tendency  to  prove 
that  the  break  was  not  caused  by  an  excessive  blast,  or  that  it  re- 
sulted from  the  insufficiency  of  the  timber  to  support  the  9  feet  of 
rock  and  earth.  Thus  it  appears  that  the  issue  was  squarely  pre- 
sented whether  the  accident  was  caused  by  the  insufficiency  of  the 
timbers  to  sustain  the  9  feet  of  rock  and  earth  upon  them,  or  by  the 
excessive  blasts  made  by  the  employes  who  were  at  work  upon  the 
platform  which  they  made;  that  there  was  substantial  evidence  from 
which  the  jury  might  have  inferred  that  the  fall  was  caused  by  the 
excessive  blasts,  and  no  substantial  evidence  that  it  resulted  from 
the  insufficiency  of  the  timbers  to  sustain  the  weight  of  the  9  feet  of 
rock  and  earth  upon  them;  and  that  there  was  no  evidence  what- 
ever that  the  defendant  knew,  or  in  the  exercise  of  ordinary  care 
could  have  known,  that  these  timbers  were  insufficient,  or  could  have 
anticipated  the  fatal  accident. 

The  case  turns,  therefore,  upon  the  proposition  of  the  majority  that 
where  a  platform,  building,  structure,  or  machine  furnished  by  the 
employer  for  the  employ^  to  work  upon,  which  is  in  use  by  his  em- 
ploy^,  gives  way  or  falls,  and  the  issue  is  presented  whether  the  fall 
was  the  effect  of  negligence  in  its  construction  or  negligence  in  its 
use,  the  mere  fact  that  it  fell  or  gave  way  constitutes  sufficient  evi- 
dence to  warrant  a  jury  in  finding  that  the  accident  was  caused  by 
negligence  in  its  construction,  and  not  by  negligence  in  its  use.  The 
proposition  finds  no  support  in  the  cases  cited,  and  is  contrary  to  the 
general  current  of  the  authorities.  The  cases  cited  in  the  opinion  of 
the  majority  are  suits  in  which  an  accident  occurred  in  the  construc- 
tion of  work  which  was  proceeding  under  the  direct  management  and 
superintendence  of  the  defendant.  The  accidents  were  unusual,  could 
not  have  occurred  if  the  defendant  had  used  ordinary  care,  and 
no  charge  was  made  that  they  were  the  result  of  the  negligence  of  the 
plaintiffs.  In  Bamowski  v.  Helson,  89  Mich.  523,  50  N.  W.  989,  the 
defendant  was  engaged  in  raising  a  roof,  and  it  fell  because  he  failed 
to  brace  it  properly.  In  Mulcaim's  Adm'x  v.  City  of  Janesville,  67 
Wis.  25, 29  N.  W.  565,  the  city  was  building  a  cistern,  and  its  walls  fell 
of  their  own  weight,  and  on  account  of  the  pressure  of  the  earth  behind 
them.  There  w^as  no  charge  that  their  collapse  was  caused  by  the  neg- 
ligence of  the  person  injured.  In  I^ahr  v.  Lombard,  5(i  N.  J.  Law,  233, 
21  Atl.  190,  23  Atl.  167,  the  plaintiff,  an  employ^,  was  injured  by  an 
explosion  upon  the  premises  of  his  employer,  and  the  court  held  that 
the  accident  was  no  evidence  of  the  negligence  of  defendant,  and 
sustained  a  nonsuit.  In  none  of  these  cases  was  the  issue  presented 
whether  the  accident  was  caused  by  the  negligence  of  the  employ^  or 
by  that  of  the  employer.  In  each  of  them  the  defendant  was  in  the 
active  superintendence  and  use  of  the  structure  which  caused  the  dam- 
age, and  each  of  the  first  two  is  an  admitted  exception  to  the  gen- 
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eral  rule  that  the  happening  of  an  accident  or  injury  is  neither  proof 
nor  evidence  that  the  negligence  of  any  particular  perton  caused  it 
The  rule,  '*Res  ipsa  loquitur,"  applies  to  cases  of  injuries  to  passen- 
gers carried  under  contracts  of  safe  passage,  and  to  some  cases  where 
the  superintendence  of  work  in  progress  is  in  the  direct  control  of 
the  defendant  and  there  is  no  claim  of  negligence  on  the  x)art  of  the 
plaintiff.  But  it  never  has  application  to  an  accident  or  injury  where 
the  question  is  at  issue  whether  it  resulted  from  the  negligence  of 
the  employer  or  the  negligence  of  the  employ^,  and  the  latter  was 
in  the  exclusive  use  and  control  of  the  work  and  the  structure  at  the 
time  of  the  accident.  The  reasonable  and  the  true  rule  is  that  where 
injury  is  caused  by  the  breakage  or  fall  of  a  platform,  building, 
structure,  or  machine  furnished  by  the  employer  and  in  the  exclusive 
use  of  the  employ^,  and  the  issue  is  presented  whether  the  break  or 
fall  was  caused  by  the  negligence  of  the  master  in  its  construction  or 
by  the  carelessness  of  the  employes  in  its  use,  the  break  or  fall  consti- 
tutes no  evidence  and  raises  no  presumption  for  or  againfit  either 
cause,  but  the  burden  of  proof  is  upon  the  employ^  to  show,  by  evi- 
dence outside  of  the  break  or  fall,  not  only  that  it  was  caused  by  a 
fault  or  defect  of  construction,  but  also  that  the  employer  knew  of  the 
fault  or  defect,  or  that  a  person  of  reasonable  care,  skill,  and  prudence 
would  have  known  of  it,  from  the  material  used  and  the  method 
adopted  in  its  construction,  and  would  have  anticipated  the  fatal  re- 
sult which  followed.  The  rule,  "Res  ipsa  loquitur,"  is  inapplicable  to 
such  a  case.  Peirce  v.  KUe,  80  Fed.  865,  26  C.  C.  A.  201,  53  U.  S.  App. 
291;  Railroad  Co.  v.  Stewart,  13  Lea,  432,  438;  Dobbins  v.  Brown, 
119  N.  Y.  188,  194,  23  N.  E.  537;  Breen  v.  Cooperage  Co.,  50  Mo. 
App.  202,  213,  214;  Blanchette  v.  Manufacturing  Co.,  143  Mass.  21, 
22,  8  N.  E.  430;  Jones  v.  Yeager,  2  DQl.  64,  68,  Fed  Oas.  No.  7,510; 
Mining  Co.  v.  Kitts,  42  Mich.  34,  37,  39,  41,  3  N.  W.  240;  Early  v. 
Railway  Co.,  66  Mich.  349,  352,  33  Ns  W.  813;  Sorenson  v.  Pulp  Co., 
56  Wis.  338,  341,  3^4,  14  N.  W.  446;  Huff  v.  Austin,  46  Ohio  St  386, 
387,  390,  21  N.  E.  864;  Epperson  v.  Cable  Co.  (Mo.  Sup.)  50  S.  W. 
795,  807;  Searles  v.  Railway  Co.,  101  N.  Y.  661,  662,  5  N.  E.  66; 
Smith  V.  Bank,  99  Mass.  605,  612. 

The  burden  is  on  the  employ^  to  show,  not  only  that  the  fall  was 
the  direct  result  of  the  defect  of  construction,  but  also  that  the  em- 
ployer had  notice  of  the  defect,  or  that  a  person  of  ordinary  care, 
skill,  and  prudence  would  have  been  aware  of  it,  from  the  material 
used  and  the  method  adopted  in  the  construction  of  the  stull,  and 
would  also  have  anticipated  the  fatal  result.  Dixon  v.  Telegraph 
Co.  (C.  C.)  68  Fed.  630,  632;  Railway  Co.  v.  Meyers,  24  U.  a  App. 
295,  305,  11  C.  C.  A.  439,  444,  63  Fed.  793,  798;  Wood,  Mast  &  a 
(2d  Ed.)  §  414. 

The  result  is  that  the  fall  of  the  stull  constituted  no  evidence 
whether  the  fall  was  caused  by  a  defect  in  its  construction  or  by  the 
negligence  of  the  employes  in  the  use  of  their  blasts.  There  was  no 
other  substantial  evidence  in  the  case  either  that  the  fall  was  caused 
by  the  insufficiency  of  the  stull  timbers,  or  that  the  defendant  knew, 
or  might  by  the  use  of  reasonable  care  and  foresight  have  known, 
that  these  timbers  were  not  sufficient,  or  that  it  or  any  person  in  the 
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exercise  of  ordinary  care  could  have  anticipated  that  the  stuU  would 
fall  on  account  of  any  defect  or  fault  in  its  construction.  The  judg- 
ment below  should^  therefore,  in  my  opinion,  be  affirmed. 


aoi  Fed.  71.) 

HAKKISON  ▼.  HAKKINSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  26,  1900.) 

No.  1,250. 

1  LnnTATiONs — Action  for  Fraud— Colorado  Statute. 

By  a  statute  passed  Id  Colorado  in  1861  (Sess.  Laws  1861,  p.  841)  it  was 
provided  that  actions  on  the  case  should  be  brought  within  six  years 
after  the  cause  of  action  accrued,  and  bills  for  relief  on  the  grounds  of 
fraud  within  three  years  from  the  time  of  the  discovery  of  the  fraud.  In 
1877  the  state  adopted  a  Code  of  Civil  Procedure,  by  which  the  distinction 
between  actions  at  law  and  suits  in  equity  was  aboUshed.  Held,  that  the 
change  in  the  form  of  action  did  not  affect  the  operation  of  the  prior  stat- 
ute of  Umitations,  but  whether  an  action  based  upon  fraud  was  governed 
by  the  limitation  of  three  or  six  years  depended  on  whether  it  was  in  sub- 
stance an  action  on  the  case  or  for  equitable  relief. 
IL  Trial — Action  of  Court— Misleading  Remarks. 

An  expression  of  opinion  by  the  court  on  overruling  a  motion  for  a  non- 
suit at  the  close  of  plaintiff's  case,  as  to  the  nature  of  the  action,  which 
was  at  variance  with  the  instructions  subsequently  given  to  the  Jury,  and 
which  may  have  misled  the  defendant  to  his  prejudice  in  introducing  his 
evidence,  is  ground  for  reversal  of  a  Judgment  against  the  defendant 

Thayer,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Henry  J.  O'Bryan  (J.  Grattan  O'Bryan,  on  the  brief),  for  plaintiff 
in  error. 

Balph  Talbot  (John  H.  Denison  and  William  H.  Wadley,  on  the 
brief),  for  defendant  in'error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Qrcuit  Judges. 

SANBORN,  Circuit  Judge.  On  June  30,  1897,  the  defendant  in 
error,  David  Harkinson,  brought  an  action  against  the  plaintiff  in 
error,  Charles  T.  Harkison.  The  ground  of  his  complaint  was  that 
on  October  12,  1892,  he  delivered  to  Harkison,  as  his  agent,  |8,000, 
and  directed  him  to  purchase  with  it  the  stock  of  the  Anaconda 
Gold-Mining  Company;  that  on  October  18,  1894,  Harkison  bought 
8,000  shares  of  the  stock,  which  was  of  no  greater  value  than  ?4,000, 
and  paid  f4,000  for  it;  that,  maliciously  and  with  willful  deceit,  he 
represented  to  the  defendant  in  error  that  this  stock  was  worth 
98,000,  and  that  he  had  paid  f 8,000  for  it;  and  that  he  retained 
$4,000  of  the  money  sent  him  by  his  principal,  and  converted  it  to  his 
own  use.  The  prayer  of  the  complaint  was  that  the  defendant  in 
error  might  have  judgment  for  |10,000  and  costs,  that  he  might 
have  execution  against  the  body  of  the  jdaintiff  in  error,  and  that 
the  {daintifl  in  error  mi^t  be  imprisoned  for  a  term  not  exceeding 
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one  year,  or  until  the  judgment  was  paid.  The  latter  part  of  this 
prayer  is  based  on  section  2164,  Mills'  Ann.  St.  Colo.,  which  provides 
that  in  any  civil  action  founded  upon  tort,  in  which  there  is  a  ver- 
dict for  the  plaintiff,  and  the  jury  shall  find  that  in  committing  the 
tort  complained  of  the  defendant  was  guilty  of  malice,  fraud,  or  will- 
ful deceit,  the  plaintiff  may  have  execution  against  the  body  of  the 
defendant.  To  this  complaint  the  plaintiff  in  error  answered.  In  his 
answer  he  denied  the  allegations  of  the  complaint,  and  averred  that 
on  October  12,  1892,  the  defendant  in  error  purchased  of  him  the 
stock  of  the  gold-mining  company  in  controversy,  for  the  agreed  sum 
of  |8,000,  and  paid  him  for  it.  There  was  a  trial  of  the  issue  before 
the  jury,  and  a  verdict  and  judgment  for  the  defendant  in  error  for 
15,520.24  and  costs;  that  execution  should  issue  therefor,  and  that 
upon  its  being  returned  unsatisfied,  the  defendant  in  error  should 
have  execution  against  the  body  of  the  plaintiff  in  error;  and  that  he 
should  be  imprisoned  in  the  common  jail  of  Arapahoe  county  for  the 
full  period  of  one  year  unless  the  judgment  should  be  sooner  paid. 

One  of  the  chief  specifications  of  error  is  that  this  action  was 
barred  by  the  statute  of  limitations  of  the  state  of  Colorado.  This 
contention  is  founded  upon  the  following  provisions  of  the  statutes: 
In  1861  the  legislature  of  the  territory  of  Colorado  enacted  a  statute 
for  the  limitation  of  actions,  which  provided  that  actions  on  the  case, 
except  actions  for  slanderous  words  and  for  libels,  should  be  com- 
menced within  six  years  next  after  the  cause  of  action  should  accrue, 
and  not  afterwards,  but  that  bills  for  relief  on  the  ground  of  fraud 
should  be  filed  within  three  years  after  the  discovery  by  the  ag- 
grieved party  of  the  facts  constituting  such  fraud,  and  not  after- 
wards. Sess.  Laws  Colo.  1861,  pp.  341,  342,  §§  1, 12.  These  provisions 
of  the  statute  have  continued  in  force  in  the  territory  and  state  of 
Colorado  from  1861  to  the  time  of  the  commencement  of  this  action. 
Mills'  Ann.  St.  Colo.  1891,  §§  2900,  2911.  In  1877  the  legislature  of 
the  state  of  Colorado  adopted  a  Code  of  Civil  Procedure,  the  first 
section  of  which  contained  this  provision: 

"That  the  distinction  between  actions  at  law  and  suits  in  equity  and  tbe 
distinct  forms  of  actions  and  suits  heretofore  existing  are  abolished  and  tbere 
shall  be  in  this  state  but  ono  form  of  civil  action  for  the  enforcement  or  pro- 
tection of  private  rights,  and  the  redress  or  prevention  of  private  wrongs,  which 
shall  be  the  same  at  law  and  in  equity,  and  which  shall  l^  denominated  a  civil 
action,  and  which  shall  be  prosecuted  and  defended  as  prescribed  in  this  act." 
Code  Civ.  Proc.  Colo.  1877. 

It  is  claimed  that  the  abolition  of  forms  of  action  abolished  the 
six-years  limitation  upon  actions  on  the  case  for  fraud,  and  extended 
to  them  the  three-years  limitation  upon  bills  for  relief  on  the  ground 
of  fraud.  This  claim,  however,  does  not  seem  to  be  supported  either 
by  reason  or  by  authority.  Forms  of  action  were  abolished  by  the 
provisions  of  the  Code,  but  the  natures  of  actions  at  law  and  bills  in 
equity  remain  as  clear  and  distinct  as  ever.  There  is  nothing  in  the 
Code  to  indicate  that  it  was  the  intention  of  the  legislature  by 
its  enactment  to  modify  or  repeal  any  of  the  provisions  of  the  statutes 
of  limitations  which  were  then  in  force  in  the  state  of  Colorado.  It 
would  be  as  reasonable  to  suppose  that  the  six-years  limitation  pre- 
scribed for  an  action  on  the  case  was  extended  to  bills  for  relief  on 
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the  ground  of  fraud,  as  to  imagine  that  the  three-years  limitation 
upon  the  latter  was  applied  to  the  former.  Any  attempt  to  construe 
or  interpret  the  statutes  of  limitations  of  this  state  upon  any  such 
theory  must  result  in  nothing  but  doubt,  uncertainty,  and  conjecture. 
The  truth  is  that  the  adoption  of  the  Oode  had  no  effect  upon  the 
statutes  of  limitation  of  the  state  which  were  then  in  force,  and  which 
have  been  repeatedly  re-enacted,  and  that  actions  on  the  case  for 
fraud  remain  limited  to  six  years,  while  bills  for  relief  on  that  ground 
are  barred  in  three  years.  The  suit  at  bar  is  an  action  on  the  case. 
It  was  not  for  slanderous  words  or  for  libel.  It  was  commenced 
within  six  years  after  it  accrued.  It  was  governed  by  section  2900, 
Mills'  ^Vnn.  St.,  and  it  was  rightly  sustained  by  t\)e  court  below. 

After  the  defendant  in  error  had  produced  his  evidence  and  rested 
his  case,  the  counsel  for  the  plaintiff  in  error  moved  for  a  nonsuit 
on  the  ground  that  the  action  was  barred  by  the  limitation  of  three 
years.  Upon  the  presentation  of  this  motion  the  following  colloquy 
resulted: 

**The  Court:  The  case  does  not  necessarily  stand  upon  any  question  of 
fraud  or  deceit  If  the  defendant  was  the  agent  of  the  plaintiff  for  purchas- 
ing stock,  and  he  received  more  money  than  he  laid  out  in  the  purchase,  he 
may  be  liable  for  the  excess  in  an  ordinary  action  of  assumpsit.  It  does  not 
stand  upon  any  idea  of  fraud  or  deceit  at  all,  and  whether  he  was  agent  or  not 
is  a  question  for  the  jury.  We  are  not  to  determine  that.  That  is  a  question 
for  the  jury  to  decide.  I  do  not  think  there  is  any  question  of  the  statute  of 
limitations  in  relation  to  the  accusations  of  fraud  and  deceit  in  the  case.  It 
is  true,  it  is  averred  in  the  complaint  tliat  the  defendant  fraudulently  converted 
this  money  to  his  o'wn  use;  but  that  does  not  make  the  case  an  action  in  tort, 
and  for  the  recovery  of  damages  for  a  tort.  The  case  stands  more  in  the  way 
of  an  ordinary  action  of  assumpsit  for  money  had  and  received  to  the  plaln- 
tilTs  use.  Mr.  O'Brj-an:  In  regard  to  the  suggestion  as  to  that,  I  might  say 
tliat.  If  your  honor  will  take  the  trouble  to  read  the  complaint,  your  honor  will 
find  that  the  entire  action  in  this  complaint  sounds  in  tort;  that  they  have 
asked  in  this  matter  for  the  arrest  of  the  defendant's  body,  which  alone,  under 
the  statutes  of  the  state  of  Colorado,  could  sound  in  tort.  The  doctrine  that 
has  been  maintained  is  that  the  action  is  tort,  and  sometimes  we  must,  even  in 
the  presence  of  the  Code,  look  to  the  question  of  the  prayer  to  find  out  what 
their  action  Is.  If  it  is  conceded  this  is  a  simple  action  of  assumpsit,  and  your 
honor  holds  this  an  action  of  assumpsit,  and  not  of  tort,  I  would  like  to  have 
that  holding  converted  into  a  finding.  The  Court:  I  think  it  stands  in  that 
way.  sir.  Mr.  O'Bryan:  Then  I  ask  that  the  question  as  to  the  arrest  of  the 
body  be  absolutely  stricken  from  the  complaint.  The  Court:  We  will  come  to 
that    I  wish  to  have  it  noted  that  Mr.  0*Bryan*s  motion  is  overruled." 

The  defendant  thereupon  proceeded  to  introduce  his  evidence,  and 
at  the  close  of  the  trial  the  court  charged  the  jury  in  this  way: 

"Ton  are  Instructed  that  this  is  an  action  on  the  case,  founded  upon  tort; 
«Dd.  if  you  shall  find  for  the  plaintiff  herein,  you  may  state  in  your  verdict 
that,  in  committing  the  tort  complained  of,  the  defendant  was  either  guilty  of 
fraud  or  wlUful  deceit,  as  you  may  believe  the  case  to  be  from  the  evidence." 

Under  this  instruction  the  jury  found  that,  in  committing  the 
wrong  complained  of,  the  plaintiff  in  error  was  guilty  of  willful  de- 
(*eit,  and  the  judgment  of  imprisonment  followed.  The  statement 
of  the  court  at  the  close  of  the  case  of  the  defendant  in  error  that 
the  suit  did  not  stand  upon  any  idea  of  fraud  or  deceit  at  all;  that 
the  allegation  in  the  complaint  that  the  defendant  fraudulently 
converted  the  money  to  his  own  use  did  not  make  the  case  an  action 
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in  tort,  and  for  the  recovery  of  damages  for  a  tort;  and  its  state- 
ment that,  in  its  opinion,  this  was  a  simple  action  of  assumpsit,  and 
not  an  action  of  tort, — ^were  well  calculated  to  lead  the  idaintiff  in  er- 
ror to  suppose  that  the  question  of  deceit  and  fraud  was  eliminated 
from  the  case.  He  proceeded  to  present  his  evidence,  and  a  careful 
perusal  of  it  fails  to  show  that  any  testimony  was  elicited  regarding 
the  intent  of  the  plaintiff  in  error  to  deceive  or  defraud  the  defend- 
ant in  error.  His  counsel  insist  that  they  put  in  his  defense  in  re- 
liance upon  this  ruling  of  the  court,  and  asked  no  questions  relative 
to  the  intent,  knowledge,  or  purpose  of  their  client,  because  they  re- 
lied upon  the  statement  of  the  court  that  the  charge  of  fraud  and 
deceit  was  no  longer  in  issue.  After  the  evidence  had  been  intro- 
duced, however,  the  court  instructed  the  jury  that  they  might  find 
the  existence  of  deceit  and  fraud,  and  rendered  a  judgment  of  im- 
prisonment upon  that  finding.  This  was  undoubtedly  a  surprise 
to  the  plaintiff  in  error  and  his  counsel,  and  the  declaration  of  the 
court  at  the  close  of  the  case  of  the  defendant  in  error  probably  mis- 
led them,  and  justified  them  in  omitting  any  evidence  upon  this  issue. 
For  this  reason,  the  trial  was  not  a  fair  one,  and  the  judgment 
must  be  reversed,  and  a  new  trial  granted. 

There  is  one  item  of  testimony  to  which  we  call  attention,  as  the 
case  is  to  be  tried  again.  For  the  purpose  of  laying  the  foundatioix 
for  impeachment,  the  plaintiff  in  error  was  asked  if  he  did  not  state 
to  Miss  Mary  Harkinson  that  he  had  none  of  his  stock  for  sale,  and 
he  answered  that  he  did  not  think  he  did.  Miss  Buck  was  then  per- 
mitted to  testify,  over  the  objection  of  the  plaintiff  in  error,  that  he 
had  refused  to  buy  any  stock  for  her,  and  had  refused  to  sell  any  of  his 
stock  to  her.  Tliis  was  not  competent  impeaching  testimony,  be- 
cause it  was  on  an  immaterial  issue,  and  because  Harkison  had  not 
testified  that  he  refused  to  buy  for  or  sell  to  Miss  Buck.  The  judg- 
ment is  reversed,  and  the  case  is  remanded  for  a  new  trial.  . 

THAYER,  Circuit  Judge  (dissenting).  I  deem  it  wholly  unneces- 
sary to  reverse  the  judgment  in  this  case  because  of  the  colloquy 
between  the  court  and  counsel  which  is  referred  to  in  the  majori^ 
opinion.  The  complaint  on  which  the  case  was  tried  charged  fraud, 
in  that  the  defendant  below  had  received  f 8,000  from  the  plaintiff 
below  to  buy  stock,  and  had  reported  that  he  had  expended  it  in 
purchasing  8,000  shares  at  f  1  per  share,  when  it  only  cost  50  cents 
per  share.  The  proof  was  in  accordance  with  the  allegations,  and 
was  of  such  a  nature  as  would  have  warranted  any  jury  in  finding, 
as  they  did,  that  the  defendant  "was  guilty  of  willful  deceif* 
Fraud  inhereid  in  the  transaction  as  charged  and  proven,  although  the 
action  might  be  treated  as  one  in  assumpsit  on  the  case;  and  the 
defendant  had  ample  opportunity  to  exculpate  himself,  Which  he  failed 
to  do  to  the  satisfaction  of  the  jury.  No  evidence  which  he  might 
have  offered  as  to  what  his  intent  was  would  have  served  to  overcome 
the  intent  which  the  law  presimies  from  the  nature  of  his  acts.  I 
think  the  judgment  should  not  be  disturbed. 
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(101  Fed.  75.) 

HOBBS  T.  NATIONAL  BANK  OP  COMMERCE  OP  KANSAS  CITY.  MO. 

(Circuit  Covtrt  of  AppeiOs,  Second  Circuit    April  11,  1000.) 

No.  167. 

Ldutatioh — Actions  against  Stockholders— New  York  Statute. 

The  term  "moneyed  corporations,"  as  used  In  Code  Civ.  Proc  N.  Y.  S 
8^  which  prescribes  the  limitation  governing  actions  against  directors 
and  stockholders  of  moneyed  corporations,  If  defined  in  accordance  with 
the  new  corporation  law  of  1892,  is  broad  enough  to  include  a  mortgage 
trust  company  of  another  state,  authorized  to  issue  and  sell  Its  debenture 
bonds  secured  by  mortgages,  if  it  does  business  within  the  state  of  New 
York. 

On  petition  for  rehearing.    For  former  opinion,' see  37  C.  C.  A.  513, 
96  Fe<L  396. 
Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  A  decision  upon  the  plaintiff's  petition 
for  a  rehearing  of  this  case  has  been  delayed  because  the  principal 
question  which  originally  existed  had  been  argued  and  was  pending 
before  the  supreme  court  in  Whitman  v.  Bank,  20  Sup.  Ct.  477,  Adv. 

8.  U.  S.  477,  44  L.  Ed. ,  which  was  decided  on  March  5th  of  the 

present  year,  in  affirmance  of  the  judgment  of  this  court.  The  plain- 
tiff and  petitioner  makes  the  point  that  the  supreme  court  held 
that  the  liability  made  effectual  by  the  statutes  of  Kansas  was  creat- 
ed by  the  constitution,  and  that  the  New  York  court  of  appeals  had 
held'  in  Gark  v.  Commissioners,  148  N.  Y.  1,  42  N.  E.  414,  that  a 
liability  created  by  the  constitution  was  not  a  liability  created  by 
statute,  and  therefore  not  within  the  provisions  of  subdivisions  1 
and  2  of  section  382  of  the  Code  of  Civil  Procedure.  The  supreme 
court  said  that  the  constitution  and  laws  of  Kansas  were  to  be 
taken  together,  as  making  one  body  of  law,  and  described  the  lia- 
bility as  "statutory  in  its  origin."  In  addition,  the  section  of  the 
Code  of  Civil  Procedure  which  is  the  statute  of  limitations  in  this 
case  is  section  394,  which,  under  the  amendment  of  187T,  treated  of 
an  action  to  enforce  a  liability  created  by  law,  which,  as  defined  by 
tlie  New  York  court  of  appeals,  included  pre-existing  statutory 
liabilities  and  **those  created  by  other  statutes  and  by  the  consti- 
tution of  1846."  Brinckerhoff  v.  Bostwick,  99  N.  Y.  185,  1  N.  E. 
663.  The  dissimilar  language  of  the  two  sections  makes  the  plain- 
tiff's point  unimportant,  even  if  the  decision  of  the  supreme  court 
could  bear  the  weight  attempted  to  be  placed  upon  it 

The  next  point  relates  to  the  definition  of  a  "moneyed  corporation." 
The  point  presented  in  all  the  briefs  when  the  case  was  argued  was 
whether  se^on  394  of  the  Code  was  broad  enough  to  include  actions 
against  directors  and  stockholders  of  both  foreign  and  domestic 
moneyed  corporations.  The  definition  of  such  corporations  was 
taken  to  be  that  which  existed  when  the  section  was  enacted,  and 
it  was  argoed  by  the  plaintiff  that  a  moneyed  corporation  could 
mean  only  a  New  York  corporation.    It  now  appears  that  in  1892 
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a  new  corporation  law  of  the  state  of  New  York  was  passed,  and  a 
broader  definition  of  moneyed  corporations  was  made.  The  old  defi- 
nition was  not  restricted,  but  the  petitioner  desires  that  the  new 
definition  should  be  read  into  section  394,  states  truly  that  the  defi- 
nition is  a  corporation  '^formed  under  or  subject  to  the  bankinj?  or 
the  insurance  law,"  and  asserts  that  a  corporation  formed  under 
the  law  of  New  York  must  have  been  intended.  The  conclusion 
does  not  follow,  for  the  banking  law  expressly  includes  both  domestic 
and  foreign  corporations,  and  is  declared  to  be  applicable  to  the 
corporations  and  individuals  which  are  specified,  and  which  are, 
a  bank,  individual  bankers,  a  domestic  savings  bank,  a  domestic 
trust  company,  building  and  mutual  loan  corporations  and  co-op- 
erative loan  associations  doing  business  in  New  York,  mortgage  loan 
.or  investment  corporations,  domestic  or  foreign,  doing  business  in 
New  York,  and  domestic  safe-deposit  companies.  The  term  "bank*' 
means  "any  moneyed  corporation  authorized  by  law  *  *  *  to 
receive  deposits  of  money  or  commercial  paper,  and  to  make  loans 
thereon.-'  It  is  not  necessary  to  decide  whether  this  definition  is 
broad  enough  to  include  foreign  banks  which  receive  deposits  and 
make  loans  thereon,  for  the  term  "mortgage  loan  or  investment 
company'-  is  defined  to  be  any  corporation,  other  than  an  insurance 
company,  formed  under  the  laws  of  this  or  any  other  state,  and  doing 
business  in  this  state,  for  the  purpose  of  selling  or  offering  for  sale 
bonds  or  notes  secured  by  mortgage  of  real  estate,  and,  when  ap- 
plied to  any  foreign  corporation  doing  business  in  this  state,  it  shall 
include  any  association  organized  or  existing  under  the  laws  of  any 
other  state  or  country,  and  engaged  in  this  state  in  any  such  business. 
The  Western  Farm  Mortgage  Trust  Company  was  formed,  among 
other  things,  to  loan  money  upon  real  estate,  to  negotiate  loans  on 
real  estate,  and  to  issue  and  sell  its  debentures  secured  by  pledges 
of  notes  or  bonds,  which  are,  according  to  the  course  of  such  business, 
secured  by  mortgages.  If  the  definition  of  the  statute  of  1892  is  to 
govern,  section  394  is  applicable  to  foreign  corporations  of  the  class 
of  which  the  mortgage  company  in  question  was  a  member,  if  it 
did  business  within  the  state  of  New  York.  The  decision  of  the  ma- 
jority of  the  court  was  not  based  upon  the  amendment  of  1897.  It 
will  be  recollected  that  the  opinion  did  not  decide  that  the  statute 
of  limitations  of  Kansas,  which  was  for  three  years,  was  not  con- 
trolling, but  that,  if  the  lex  fori  was  to  control,  the  three-years 
statute  of  New  York  was  applicable.  The  application  for  reargu- 
ment  is  denied. 

LACOMBE,  Circuit  Judge.  I  concur  fully  in  the  memorandum 
filed  on  denying  petition  for  rehearing.  Nevertheless,  I  am  individ- 
ually of  opinion  that  the  statute  of  limitations  applicable  to  cases 
of  this  sort  is  the  statute  of  limitations  of  the  state  whose  lawmaking 
power  has  created  the  liability;  or,  rather,  that  the  action  cannot  be 
maintained  in  another  state  when  a  period  of  time  has  elapsed 
which  would  defeat  the  action  in  the  home  state,  although,  possibly, 
that  period  may  be  still  further  curtailed  by  the  statute  of  limitations 
of  the  state  in  which  the  action  is  brought. 
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(101  Fed.  77.) 

KORTHERN  ASSUR.  CO.  OF  LONDON  v.  GRAND  VIEW  BLDG.  ASSN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  26,  1900.) 

No.  1,248. 

t  LracRANCB — Estoppel  to  Avoid  Policy  for  Breach  op  Condition— Knowl- 
edge OP  AOENT. 

An  insurance  company  is  estopped  to  avoid  a  policy  on  the  ground  of 
the  breach  of  a  condition  therein  against  concurrent  insurance,  unless 
with  the  consent  of  the  company,  indorsed  in  writing  on  the  policy,  where 
it  appears  that  when  its  agent,  who  had  authority  to  issue  or  withhold 
the  policy,  delivered  the  same,  and  collected  the  premium  thereon,  he 
knew  of  the  existence  of  the  other  insurance,  which,  if  at  all,  rendered  the 
policy  void  from  the  moment  of  its  delivery. 

2.  6axb. 

When  an  insurance  company  delivers  a  policy,  and  accepts  the  pre- 
mium thereon,  it  is  presumed  that  its  intention  is  to  make  a  contract 
which,  in  the  jight  of  all  the  facts  then  known  to  it,  will  afCord  indem- 
nity: and  it  is  beyond  its  power,  by  any  provision  which  it  may  insert 
in  the  policy,  to  overcome  the  force  of  that  presumption,  or  to  avoid  the 
effect  of  acts  or  declarations  which,  from  an  equitable  standpoint,  are 
sufficient  to  create  an  estoppel  in  pais. 
Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Distiiet 
of  Nebraska. 

Balph  W.  Breckenridge  (Charles  J.  Greene,  on  the  brief),  for  plain- 
tiff in  error. 
Halleck  F.  Rose,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  The  general  question  which  arises  in 
this  case  is  whether  an  insurance  company  should  be  permitted  to  take 
advantage  of  a  condition  contained  in  one  of  its  policies  to  avoid  the 
payment  of  a  loss  that  has  been  sustained  thereunder,  when  it  ap- 
pears that  the  fact  rendering  the  policy  void,  by  the  terms  of  the  con- 
dition which  is  pleaded  ap  a  defense,  was  an  existent  fact,  known  to 
the  insurer  at  the  time  it  issued  its  policy  and  accepted  the  premium, 
which  for  that  reason  rendered  the  policy  void,  if  at  all,  from  the 
moment  it  was  delivered.  The  question  arises  in  this  way:  The 
Northern  Assurance  Company  of  London,  England,  the  plaintiff  in 
error,  insured  certain  household  and  kitchen  furniture  belonging  to 
the  Grand  View  Buildii^  Association,  the  defendant  in  error,  that 
was  situated  in  a  certain  building  in  the  city  of  Lincoln,  Neb.  The 
policy  which  it  issued  contained  the  following  provisions: 

*'This  entire  policy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  if  the  insured  now  has,  or  shall  hereafter  make  or 
procure,  any  other  contract  of  insurance,  whether  valid  or  not,  on  property 
covered,  in  whole  or  in  part,  by  this  policy.  This  policy  Is  made  and  accepted 
subject  to  the  foregoing  stipulations  and  conditions,  together  with  such  other 
provisions,  agreements,  or  conditions  as  may  be  indorsed  hereon  or  added 
hereto;  and  no  officer,  agent,  or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  tt)ndition  of  this  policy,  except  such  as 
by  the  terms  of  this  policy  may  be  the  subject  of  agreement  indorsed  hereon 
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or  added  hereto,  and  as  to  such  provisions  and  conditions  no  officer,  agent  or 
representative  shall  have  such  power,  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions,  unless  such  wnrtver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall  any  privilege  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  the  insured,  unless  so  written  or  at- 
tached." 

At  the  time  the  policy  in  sirit  was  executed  the  insured  property 
was  covered  to  the  amount  of  f  1,500  by  a  policy  issued  by  the  Fire- 
men's Fund  Insurance  CJompany.  A  jury  found  that  an  agent  of 
the  plaintiff  in  error  by  the  name  of  A.  D.  Borgelt,  who  had  authority 
to  make  contracts  of  insurance  in  its  behalf,  and  to  countersign  and 
issue  its  policies  and  collect  premiums  thereon,  and  who  solicited  the 
policy  in  suit,  had  knowledge  of  the  existence  of  the  policy  issued  by 
the  Firemen's  Fund  Insurance  Company  at  the  time  he  issued  the 
policy  in  suit,  but  no  indorsement  appears  to  have  been  made  upon 
the  policy  in  suit  relative  to  the  existence  of  the  prior  policy.  A  fire 
having  occurred  by  which  the  insured  property  was  totally  destroyed, 
and  an  action  having  been  brought  against  the  plaintiff  in  error, 
which  was  the  defendant  below,  to  recover  the  amount  of  the  loss, 
it  pleaded  the  aforesaid  provisions  of  its  policy,  and  the  existence  of 
the  prior  insurance  as  a  defense  to  the  action.  The  verdict  below 
was  special,  and  on  the  state  of  facts  heretofore  recited,  which  were 
either  found  by  the  jury  or  disclosed  by  the  record,  the  trial  court 
rendered  a  judgment  against  the  insurer,  which  it  seeks  to  reverse. 

The  general  question  stated  at  the  outset  of  this  opinion  has  been 
answered  in  the  negative  in  many  well-considered  decisions.  It  was 
so  answered  by  this  court  in  Insurance  Co.  v.  Norwood,  32  U.  S.  App. 
490,  16  C.  C.  A.  136,  69  Fed.  71,  and  the  same  conclusion  has  been 
reached  in  other  circuits.  Thus,  in  the  case  of  Insurance  Co.  t. 
Fischer,  34  C.  C.  A.  503,  92  Fed.  500  (decided  by  the  circuit  court  of 
appeals  of  the  Sixth  circuit),  it  was  said  to  be  "well  settled  in  the 
law  of  fire  insurance  that  the  insurer  is  estopped  to  plead  as  a  de- 
fense the  breach  of  conditions  against  other  insurance  or  incumbran- 
ces, without  the  consent  of  the  company  in  writing  on  the  face  of  the 
policy,  if  it  appears  that  when  the  agent  of  the  company,  with  author- 
ity to  deliver  or  withhold  policies,  delivered  the  policy  in  question  he 
then  knew  of  the  existence  of  the  other  insurance  or  the  incum- 
brance." .  The  same  doctrine  was  enforced  by  the  circuit  court  of 
appeals  for  the  Ninth  circuit  in  the  case  of  McElroy  v.  Assurance  Co., 
36  C.  C.  A.  615,  94  Fed.  990,  wherein  it  appeared  that  an  agent  of  an 
insurance  company  had  issued  a  policy  with  knowledge  of  an  exist- 
ing incumbrance  on  the  insured  property,  and  had  failed  to  indorse 
the  fact  on  the  policy,  although  it  contained  a  provision,  in  substance, 
that  it  should  be  void  if  there  was  a  mortgage  on  the  property, 
unless  the  consent  of  the  insurer  thereto  was  shown  by  a  written  in- 
dorsement on  its  policy.  It  was  also  held  by  the  circuit  court  of 
appeals  for  the  Fourth  circuit  in  the  case  of  Glover  v.  Insurance  Co., 
30  C.  C.  A.  95,  85  Fed.  125,  that  the  fact  that  the  insured  property  was 
erroneously  described  as  a  "dwelling  house"  when  it  should  have  been 
described  as  a  "Keeley  Institute,"  which  would  have  rendered  it  a 
more  hazardous  risk,  would  not  avail  the  insurer  as  a  defense  to  its 
policy  when  a  loss  had  occurred,  it  appearing  that  the  agent  of  the 
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insurance  company  had  knowledge  of  the  misdescription  when  he 
ioUcited  the  risk  and  issued  the  policy.  And  in  Putnam  v.  Insurance 
Co.  (C.  C.)  4  Fed.  753,  Judge  Blatchford  held,  after  a  careful  review 
of  the  authorities,  that  an  insurance  company  could  not  take  advan- 
tage of  a  provision  in  its  policy  rendering  it  void  if  there  was  other 
concurrent  insurance  not  indorsed  thereon,  when  it  was  proven  that 
its  soliciting  agent  had  knowledge  of  existing  insurance  on  the  in- 
sured property  to  the  amount  of  16^000  at  the  time  he  issued  its  pol- 
icy, and  only  indorsed  thereon  permission  to  carry  other  concurrent 
insurance  to  the  amount  of  f  3,000. 

The  point  now  under  consideration  has  been  adjudicated  so  fre- 
quently that  it  is  doubtless  unnecessary  to  do  more  than  refer  to 
the  cases  already  mentioned  and  the  authorities  therein  cited.  We 
will  call  attention,  however,  to  the  fact  that  the  doctrine  as  heretofore 
stated  has  the  approval  of  th^  supreme  court  of  the  state  of  Nebraska, 
from  which  state  this  case  comes,  and  is  also  stated  and  re-enforced 
by  numerous  citations  by  the  leading  text  writers  on  the  law  of  in- 
surance. Insurance  Co.  v.  Hammang,  44  Neb.  566,  62  N.  W.  883; 
Joyce,  Ins.  §  515;  Ostr.  Ins.  §  243;  May,  Ins.  (2d  Ed.)  §  497.  The 
doctrine  in  question  rests  upon  the  ground  that  facts  made  known  to 
the  agent  of  an  insurance  company,  who  is  empowered  by  it  to  solicit 
insurance,  countersign  and  issue  policies,  and  collect  premiums,  is 
the  knowledge  of  his  principal,  and  that  a  fraud  would  be  perpetrated 
if  an  insurance  company,  through  the  medium  of  its  agents,  was  al- 
lowed to  deliver  one  of  its  policies,  and  accept  the  premium  thereon, 
with  knowledge  of  facts  which  under  its  provisions  rendered  it  void 
ab  initio.  To  prevent  the  perpetration  of  such  frauds,  the  courts 
have  very  generally  held  the  insurer  estopped  from  taking  advantage 
of  a  condition  or  conditions  found  in  one  of  its  issued  policies  which, 
in  the  light  of  known  facts,  rendered  the  same  void  from  the  time  of 
its  delivery,  or  they  have  indulged  in  the  charitable  presumption  that 
the  insurer  intended  to  waive  the  benefit  of  such  a  provision,  or  that, 
through  accident  or  mistake,  it  failed  to  modify  the  condition  before 
the  delivery  of  its  policy,  as  it  intended  to  do,  so  as  to  render  it  valid. 

It  is  contended,  however,  in  behalf  of  the  insurer,  that,  by  virtue  of 
the  conditions  of  its  policy  above  quoted,  the  rule  of  law  heretofore 
stated  is  inapplicable  to  the  case  in  hand.  It  is  said,  in  substance, 
that  no  provision  of  its  policy,  as  printed  and  delivered  to  the  insured, 
can  be  denied  its  legitimate  force  and  effect,  except  by  virtue  of  a 
written  indorsement  on  the  policy;  that  the  insurance  company  has 
effectually  deprived  itself  of  the  power  to  waive  any  of  the  condi- 
tions of  its  iK)licy  except  by  a  written  indorsement  thereon;  and  that 
it  has  succeeded  in  framing  a  contract  which  is  wholly  exempt  from 
the  equitable  doctrine  of  estoppel  and  waiver.  This  court  decided, 
however,  in  Insurance  Co.  v.  Norwood,  32  U.  S.  App.  490,  499,  16  C. 
C.  A.  140,  69  Fed.  71,  75,  that  "parties  to  contracts  cannot  disable 
themselves  from  making  a  contract  allowed  by  law  in  any  mode  in 
which  the  law  allows  contracts  to  be  made,"  and  that  "a  written 
contract  may  be  changed  by  parol,  and  a  parol  one  changed  by  a  writ- 
ing, despite  any  provision  in  the  contract  to  the  contrary";  and  the 
law  to  that  effect  is,  as  we  think,  well  established  by  the  authorities 
41  C.C.A.— 14 
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there  cited,  as  well  as  by  other  authorities  that  are  referred  to  in 
Farnum  v.  Insurance  Co.,  83  Cal.  246,  2G1,  23  Pac.  8G9.  It  has  also 
been  held  that  such  clauses  as  those  that  are  relied  upon  by  the  in- 
surer to  deprive  itself  of  the  power  to  contract  otherwise  than  by 
some  writing  should  be  given  effect,  if  at  all,  as  they  respect  such 
modifications  of  a  policy  as  are  made,  or  attempted  to  be  made,  after 
it  has  been  delivered  and  taken  effect  as  a  valid  instrument,  and  that 
they  should  not  be  considered  as  having  relation  to  acts  done  by 
the  company  or  its  agents  at  the  inception  of  the  contract  which  are 
suflBcient,  notwithstanding  provisions  that  it  may  contain,  to  render 
it  valid  through  the  operation  of  the  doctrine  of  estoppel  or  waiver. 
Walsh  V.  Insurance  Co.,  73  N.  Y.  5,  11;  Woodruff  v.  Insurance  Co.. 
S3  N.  Y.  134,  141;  Insurance  Co.  v.  Robison,  19  U.  S.  App.  2G6,  274, 
7  C.  C.  A.  444,  58  Fed.  723,  728,  22  L.  R.  A.  325.  When  an  insurance 
company  delivers  a  policy  and  accepts  th^  premium  thereon,  it  is  pre- 
sumed that  its  intention  is  to  make  a  contract  which,  in  the  light  of 
all  facts  then  known  to  it,  will  afford  indemnity,  and  it  is  beyond 
its  power,  by  any  provision  that  may  be  found  in  its  policy,  to  over- 
come the  force  of  that  presumption,  or  to  avoid  the  effect  of  acta  or 
declarations  which  from  an  equitable  standpoint  are  sufficient  to 
raise  an  estoppel  in  pais.  Thus,  in  the  case  of  Wood  v.  Insurance 
Co.,  149  N.  Y.  382,  44  N.  E.  80,  it  appeared  that  an  agent  of  the  insur- 
ance company  issued  a  policy  with  knowledge  of  a  fact  which  under 
its  terms  rendered  it  void  ab  initio;  but  notwithstanding  the  fact 
that  the  policy  in  suit  was  a  standard  policy,  which  contained  condi- 
tions similar  to  those  that  are  invoked  in  the  case  at  bar,  it  was 
held  that  the  condition  under  which  the  forfeiture  was  asserted  must 
be  regarded  as  having  been  waived,  as  otherwise  the  insurer  would 
be  put  in  the  attitude  of  accepting  a  premium  for  a  policy  which  was- 
known  at  the  time  to  be  of  no  force  and  effect.  The  court  said,  in 
substance,  that  it  had  long  been  settled  that  general  agents  of  an  in- 
surance company  may  waive  stipulations  and  provisions  contained  in 
a  policy  with  respect  to  the  conditions  upon  which  it  shall  have  in- 
ception and  go  into  operation  as  a  contract,  by  delivering  it  with 
knowledge  of  all  the  facts  and  receiving  the  premium.  A  similar  rul- 
ing was  made  in  Bobbins  v.  Insurance  Co.,  149  N.  Y.  477,  44  N.  E. 
159.  where  a  policy  was  issued  by  the  agent  of  an  insurance  company 
with  knowledge  of  the  existence  of  an  incumbrance  on  the  insured 
l)roperty,  which  fact  was  not  indorsed  in  writing  on  the  policy,  as 
it  should  have  been,  by  the  terms  thereof,  to  render  it  operative. 
The  policy  in  that  case  contained  a  provision  to  the  effect  that  no 
officer,  agent,  or  other  representative  of  the  company  should  have 
power  to  waive  any  condition  or  provision  thereof,  except  such  as 
might  by  the  terms  of  the  policy  be  indorsed  thereon  or  added  thereto, 
and  that  no  such  officer  or  agent  should  be  deemed  to  have  waived 
any  provision  of  the  policy  unless  the  waiver  was  written  thereon. 
[Nevertheless,  it  was  ruled  that  the  insurance  company  had  either 
waived  the  condition  rendering  the  policy  void,  or  was  estopped  by 
the  conduct  of  its  agent  from  pleading  the  condition  and  the  exist- 
ence of  the  incumbrance  as  a  defense.  And  in  the  case  of  Farnum 
V.  Insurance  Co.,  83  Cal.  24G,  259,  23  Pac.  SG9,  it  was  also  held,  in 
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gnbstance,  that  an  insurance  company  was  estopped  from  denyinji; 
that  one  of  its  policies  had  taken  effect,  when  it  appeared  that  it  had 
been  delivered  by  one  of  its  agents,  who  had  power  to  deliver  poli- 
cies, and  who  had  extended  credit  for  the  premium  by  an  oral  a<;ree- 
ment,  although  the  policy  contained  a  provision  that  the  company 
sfaonld  not  be  liable  thereon  until  the  premium  was  paid,  and  a 
further  provision  that  nothing  less  than  a  specific  agreement  indorsed 
on  the  policy  should  operate  as  a  waiver  of  any  of  its  provisions. 

We  are  of  opinion,  therefore,  that  the  delivery  by  the  agent  of  the 
insnrance  company  of  the  policy  in  suit,  with  knowledge  at  the  time 
of  the  existence  of  the  prior  insurance,  estops  the  insurer  from  plead- 
ing the  prior  insurance  as  a  defense.  Its  agent  by  whom  the  deliv- 
ery of  the  policy  was  made  had  power  to  deliver  it  and  collect  the 
premium,  and  to  receive  notice  of  any  existing  insurance.  In  doing 
these  acts  he  was  for  the  time  being  the  company,  and  no  obligation 
rested  on  the  insured  to  insist  that  the  existence  of  the  outstanding 
insurance  should  be  indorsed  on  the  policy  in  suit  if  the  insurer,  with 
knowledge  of  its  existence,  did  not  elect  to  do  so,  but  delivered  the 
contract  without  such  indorsement.  He  had  the  right  to  assume, 
because  of  the  delivery  of  the  policy  under  the  circumstances  afore- 
said, that  the  insurer  had  determined  to  accept  the  risk,  notwith- 
standing the  other  insurance. 

The  point  seems  to  be  ma^e  in  the  brief  that  the  plaintiff  below,  in 
its  i)etition  and  reply,  pleaded  a  waiver,  and  that  the  judgment 
below  cannot  be  supported,  because  it  is  founded  on  estoppel.  With 
reference  to  this  suggestion,  it  is  only  necessary  to  say  that  the  plain- 
tiff pleaded  the  facts  and  circumstances  under  which  the  policy  was 
issued,  and  the  knowledge  possessed  by  the  insurer  at  the  time,  sub- 
stantially as  hereinbefore  set  forth,  and,  in  view  thereof,  alleged  that 
the  defendant  company  had  not  only  waived  the  provision  of  its  pol- 
icy on  which  it  relied  as  a  defense,  but  was  also  estopped  from  assert- 
ing it.  W^e  perceive  no  error  in  this  method  of  pleading,  nor  was 
any  exception  taken  thereto  in  the  trial  court.  Judgment  below  is  ac- 
cordingly affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  The  question  which  this 
case  presents  has  long  been  the  subject  of  conflicting  decisions.  In 
Carpenter  v.  Insurance  Co.,  16  Pet.  495,  496,  511,  10  L.  Ed.  496,  510, 
the  policy  contained  this  stipulation:  "And  provided,  further,  that  in 
case  the  insured  shall  have  already  any  other  insurance  on  the  projv 
erty  hereby  insured,  not  notified  to  this  corporation,  and  mentioned 
in  or  indorsed  upon  the  policy,  then  this  insurance  shall  be  void  and 
of  no  effect."  There  was  other  insurance  upon  the  property  at  the 
time  this  policy  was  issued.  Mr.  Justice  Story  expressed  the  unani- 
mous opinion  of  the  supreme  court  upon  the  question  in  controversy 
in  this  case  in  these  words: 

•The  third  instruction  prayed  the  court  to  Instruct  the  jury  that  If  the  Wash- 
ington InHurance  Company  had  notice,  in  fact,  of  the  existence  of  the  policy 
In  tlie  American  office,  that  'was,  in  law,  a  compliance  with  the  terms  of  the 
policy.'  The  court  refused  to  give  the  instruction  as  prayed;  l)ut  instiucted 
the  jury  that  at  law.  whatever  niicht  lie  tiio  en  so  in  equity,  more  parol  notice 
of  such  insurance  was  not,  of  itself,  sufficient  to  comply  with  the  requirements 
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of  the  policy  declared  on,  but  that  it  was  necessary,  in  case  of  any  snch  prior 
policy,  that  the  same  should  not  only  be  notified  to  the  company,  but  should 
be  mentioned  in  or  indorsed  upon  the  policy;  otherwise,  the  Insurance  was  to 
be  void  and  of  no  effect  We  think  this  instruction  was  perfectly  correct  It 
merely  expresses  the  very  language  and  sense  of  the  stipulation  of  the  policy, 
and  it  can  never  be  properly  said  that  the  stipulation  in  the  policy  is  complied 
with,  when  there  has  been  no  such  mention  or  indorsement  as  it  positively  re- 
quires, and  without  which  it  declares  the  policy  shall  henceforth  be  void  and 
of  no  effect" 

This  decision  was  rendered  in  1842,  has  never  been  overruled,  and 
in  1897  the  circuit  court  of  appeals  for  the  Seventh  circuit  reached 
the  same  conclusion.  Union  Nat.  Bank  of  Oshkosh  v.  Grerman  Ins. 
Co.,  34  U.  S.  App.  397,  402,  18  C.  C.  A.  203,  206,  71  Fed.  473,  476;  In- 
surance Co.  V.  Thomas,  53  U.  S.  App.  517,  521,  27  C.  C.  A.  42,  44,  82 
Fed.  406,  408. 

A  careful  reading  of  the  cases  upon  both  sides  of  the  question  has 
forced  mj  mind  to  the  conclusion  that  the  supreme  court  and  the 
circuit  court  of  appeals  for  the  Seventh  circuit  are  right,  and  for  the 
following  reasons: 

1.  If  the  solicitor  of  this  company  had  had  unlimited  power  to  act 
for  it,  had  known  of  the  prior  insurance,  and  had  made  a  parol 
agreement  or  representation  before  or  at  the  time  of  the  delivery  of 
the  policy  that  the  policy  should  be  valid  without  the  indorsement  of 
the  permission  to  carry  the  prior  insurance,  that  agreement  or  repre- 
sentation would  have  been  futile,  and  {he  written  stipulation  that 
the  policy  was  void  without  the  indorsement  would  have  prevailed 
over  the  parol  contract,  under  the  familiar  rule  that  all  prior  and 
contemporaneous  oral  negotiations  are  merged  in  the  written  agree- 
ment. Since  the  decision  in  Insurance  Co.  v.  Norwood,  to  which  the 
writer  has  never  assented,  this  court  has  frequently  held  that  no  rep- 
resentation, promise,  or  agreement  made,  or  opinion  expressed,  in 
the  previous  parol  negotiations  as  to  the  terms  or  legal  effect  of  the 
resulting  written  agreement,  can  be  permitted  to  prevail  over  the 
plain  provisions  and  just  interpretation  of  the  written  contract.  In- 
surance Co.  V.  Henderson,  32  U.  S.  App.  536,  540,  543,  547,  16  C.  C. 
A.  390,  391,  393,  395,  69  Fed.  762,  764,  766;  Insurance  Co.  v.  Mc- 
Master,  57  U.  S.  App.  638,  64S-652,  30  C.  C.  A.  532,  538-540,  87  Fed. 
63,  69-72;  Insurance  Co.  v.  Mo  wry,  96  U.  S.  544,  547,  24  L.  Ed.  674; 
Assurance  Co.  v.  Norwood,  57  Kan.  610,  611,  613,  47  Pac.  529,  530, 
532;  Association  v.  Kryder,  5  Ind.  App.  430,  435,  31  N.  E.  851;  Union 
Nat.  Bank  of  Oshkosh  v.  German  Ins.  Co.,  34  U.  S.  App.  397,  18  C. 
C.  A.  203,  71  Fed.  473;  Casualty  Co.  v.  Teter,  136  Ind.  672,  673,  676, 
679,  36  N.  E.  283;  Burt  v.  Bowles,  69  Ind.  1;  Clodfelter  v.  Hulett, 
72  Ind.  137;  Hudson  Canal  Co.  v.  Pennsylvania  Canal  Co.,  8  Wall. 
276,  290,  19  L.  Ed.  349;  Insurance  Co.  v.  Lyman,  15  Wall.  664,  21 
L.  Ed.  246;  Pearson  v.  Carson,  69  Mo.  550;  Insurance  Co.  v.  Neiber- 
ger,  74  Mo.  167;  Lewis  v.  Insurance  Co.,  39  Conn.  100.  As  a  prior 
or  contemporaneous  oral  agreement  that  the  policy  should  be  valid 
without  the  indorsement  of  the  prior  insurance  could  not  avoid  the 
written  stipulation  that  it  should  be  void,  much  less  would  the  mere 
knowledge  of  both  parties  that  the  prior  insurance  existed  without 
any  agreement  concerning  it  have  that  effect 
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Moreover,  this  stipulation  of  the  policy  is  a  wise  and  salutary  one, 
and  it  ought  to  be  enforced.  Its  purpose  is  to  prevent  fraud  and  per- 
jury by  i^ocing  to  writing  the  entire  agreement  of  the  parties  rel- 
ative to  the  amount  of  indemnity  upon  the  property  insured,  and,  if 
enforced,  it  admirably  accomplishes  that  object.  A  refusal  to  en- 
force it  or  any  evasion  of  it  throws  wide  the  door  to  fraud  and  per- 
jury, and  practically  deprives  the  insurance  companies  of  their  right 
to  contract  for  a  limitation  of  the  amount  of  insurance  on  the  prop- 
erty; for,  if  that  limitation  may  be  avoided  by  testimony  that  some 
agent  knew  of  the  existence  of  other  insurance  which  was  not  in- 
dorsed, the  temptation  to  find  such  testimony  will  often  be  great,  and 
there  is  no  way  in  which  the  companies  can  protect  themselves 
against  its  discovery.  "A  company  which  has  seen  fit  to  prescribe 
that  the  terms  and  conditions  of  its  policy  shall  only  be  waived  by 
its  written  or  printed  assent  has  prescribed  only  a  reasonable  rule 
to  guard  against  the  uncertainties  of  oral  evidence,  and  by  this  the 
insured  has  assented  to  be  bound."  Kyte  v.  Assurance  Co.,  144  Mass. 
43,  46,  10  N.  E.  518;  Hale  v.  Insurance  Co.,  6  Gray,  169;  Worcester 
Bank  v.  Hartford  Fire  Ins.  Co.,  11  Cush.  265. 

2.  The  solicitor  of  the  insurance  company  had  no  authority  by  oral 
agreement,  by  knowledge,  by  waiver,  by  estoppel,  or  in  any  other 
way,  to  nui^e  a  valid  contract  of  insurance  here,  without  the  indorse- 
ment upon  the  policy  of  the  permission  to  carry  the  prior  insurance, 
and  the  insured  knew  that  he  had  no  such  authority  when  it  took 
its  policy.  It  is  an  established  principle  of  the  law  of  agency  that  a 
principal  may  limit  the  powers  of  his  agent,  and  that  all  parties  who 
deal  with  the  agent  with  knowledge  of  the  limitation  are  bound  by 
it  The  insurance  company  had  the  right,  under  this  rule,  to  limit 
the  power  of  its  solicitor  to  consent  to  other  insurance  to  a  written 
consent  indorsed  on  the  policy,  and  it  had  the  right  to  limit  his  pow- 
er to  deliver  valid  policies  to  those  upon  which  all  other  existing  in- 
surance was  indorsed  in  wanting.  The  company  made  these  limita- 
tions upon  the  powers  of  this  solicitor  by  the  express  terms  of  its 
policy,  and  the  insured,  by  accepting  the  policy,  was  not  only  char- 
ged with  knowledge  of  the  existence  of  these  limitations,  but  it  ex- 
pressly agreed  to  their  terms  and  their  effect.  It  was  beyond  the 
power  of  the  solicitor  to  deliver  any  valid  policy  upon  which  the  con- 
current insurance  was  not  indorsed,  and  the  insured  knew  it,  and 
agreed  that  any  policy  he  should  so  deliver  should  be  void  when  it 
received  it.  This  policy  was  of  that  character,  and  was  consequent- 
ly void.  "When  a  policy  permits  an  agent  to  exercise  a  specified  au- 
thority, but  prescribes  that  the  company  shall  not  be  bound  unless 
the  execution  of  the  power  shall  be  evidenced  by  a  written  indorse- 
ment on  the  policy,  the  condition  is  of  the  essence  of  the  authority, 
and  the  consent  or  act  of  the  agent  not  so  indorsed  is  void."  Quin- 
lan  V.  Insurance  Co.,  133  N.  Y.  356,  364,  31  N.  E.  33;  Walsh  v.  Insur- 
ance  Co.,  73  N.  Y.  5,  10;  Marvin  v.  Insurance  Co.,  85  N.  Y.  278,  2^3; 
Moore  v.  Insurance  Co.,  141  N.  Y.  219,  224,  36  N.  E.  IDl;  Kyte  v.  As- 
Burance  Co.,  144  Mass.  43,  46,  10  N.  E.  518;  Euthven  v.  Insurance 
Co.  aowa)  60  N.  W.  663,  666;  Insurance  Co.  v.  Gibbons,  43  Kan.  15, 
22Pac.  1010;  Cleaver  v.  Insurance  Co.  (Mich.)  39  N.  W.  571;  Weidert 
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V.  Insurance  Co.  (Or.)  24  Pac.  242;  Smith  v.  Insurance  Co.  (Vt)  15 
Atl.  35:i,  1  L.  R.  A.  21G;  Hankins  v.  Insurance  Co.  (Wis.)  35  >;.  W. 
34;  Gould  v.  Insurance  Co.  (Mich.)  51  N.  W.  455;  Clevenger  v.  In- 
surance Co.  (Dak.)  3  N.  W.  313;  Enos  v.  Insurance  Co.  (Cal.)  8  Pac. 
379;  Gladding  v.  Association,  00  Cal.  0,  4  Pac.  704;  Insurance  Co. 
/.  Mize  (Tex.  Civ.  App.)  34  S.  W.  070.  "When  the  policy  of  insur- 
ance, as  in  this  case,  contains  an  express  limitation  upon  the  power 
of  the  agent,  such  agent  has  no  legal  right  to  contract  as  agent  of 
the  company  with  the  insured,  so  as  to  change  the  conditions  of  the 
policy,  or  to  dispense  with  the  performance  of  any  essential  requisite 
contained  therein  either  by  parol  or  writing,  and  the  holder  of  the 
policy  is  estopped,  by  accepting  the  policy,  from  setting  up  or  rely- 
ing upon  powers  of  the  agent  in  opposition  to  limitations  and  restric- 
tions in  the  policy."  Cleaver  v.  Insurance  Co.,  Oo  Mich.  527,  32  N. 
W.  000,  003. 

3.  No  fraud  was  perpetrated  on  the  insured  in  this  case,  for  there 
could  have  been  no  fraud  without  deceit,  and  the  insured  was  not  de- 
ceived. It  knew  that  there  was  other  insurance  upon  the  property, 
and  it  knew  that  the  solicitor  of  the  company  had  no  power  to  de 
liver  a  valid  policy  unless  the  concurrent  insurance  was  indorsed 
upon  it,  and  it  agreed  with  the  company  that  any  policy  which  this 
solicitor  should  deliver  should  be  void  if  the  concurrent  insurance 
«vas  not  indorsed.  The  insured  was  therefore  neither  deceived  nor 
defrauded.  It  is  the  insurance  company  that  was  deceived,  and  the 
insurance  company  that  is  defrauded,  if  it  is 'compelled  to  pay  this 
indemnity.  Its  agent,  acting  without  authority,  and  the  insured, 
who  knew  he  had  no  authority,  make  a  void  contract,  and  agree  that 
it  shall  be  void,  and  then  by  the  plea  of  a  waiver  that  was  never  in- 
tended, and  an  estoppel  that  did  not  exist,  seek  to  charge  the  com- 
pany with  the  penalty  of  their  conspiracy  or  carelessness. 

There  seems  to  me  to  be  no  ground  for  a  waiver  by,  or  an  estop- 
pel of,  the  insurance  company  in  this  case,  for  several  reasons:  (1) 
Because  the  company  expressly  limited  the  power  of  its  solicitor  to 
make  waivers  or  work  estoppels  of  the  character  here  invoked  to 
those  made  in  writing  by  indorsement  upon  the  policy,  and  it  brought 
notice  of  this  limitation  home  to  the  insured  by  an  express  stipula- 
tion in  the  policy,  which  the  insured  accepted.  (2)  Because  an  in- 
dispensable element  of  an  estoppel  is  some  act,  statement,  or  repre- 
sentation which  tends  to  deceive  the  insured,  and  thereby  induces  it 
to  adopt  a  course  of  action  or  a  state  of  inaction  that  it  would  not 
otherwise  have  taken,  and  this  case  contains  no  such  element.  The 
insured  knew  that  there  was  other  insurance.  It  knew  that  it  was 
not  indorsed  upon  the  policy.  It  knew  that  the  solicitor  had  no  pow- 
er to  deliver  a  valid  policy  without  such  an  indorsement,  and  it  knew 
that  it  agreed  that,  without  this  indorsement,  its  policy  should  be 
void;  for  all  these  things  were  written  in  the  contract,  and  the  in- 
sured was  charged  with  knowledge  of  its  contents.  (3)  Because 
there  can  be  no  waiver  without  an  intent  to  waive,  and  no  intent  to 
waive  can  be  deduced  or  inferred  from  the  mere  fact  of  knowledge, 
in  the  face  of  an  express  written  stipulation  to  the  contrary,  made 
and  delivered  at  the  time.     (4)  Because  no  estoppel  or  waiver  based 
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on  acts  or  knowledge  prior  to,  or  contemporaneous  with,  the  mak- 
ing of  an  express  written  agreement  on  the  subject,  can  prevail  over 
the  express  terms  of  that  contract,  which  as  conclusively  merges  and 
supersedes  all  prior  and  contemporaneous  negotiations  and  under- 
standings bv  estoppel  and  by  waiver  as  by  words.  Insurance  Co.  v. 
Mowry,  96  U.  S.  547,  548,  24  L.  Ed.  674;  Insurance^Co.  v.  Thomas,  27 
C  C.  A.  42,  82  Fed.  409.  In  my  opinion,  the  judgment  below  should 
be  reversed,  and  judgment  should  be  entered  for  the  insurance  com- 
pany. 


(99  Fed.  642.) 

TVILLSON  et  al.  v.  WINCHESTER  &  P.  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.     February  6,  1900.) 

No.  306. 

1.  Courts — Removal  of  Cause— Diverse  Citizenship. 

An  action  l>etween  a  citizen  of  West  Virginia  and  a  railroad  company, 
a  citizen  of  Marylai\d,  brouglit  In  W>8t  Virginia,  is  removable  to  the 
Tnited  States  courts.  althougl\  the  liability  of  the  railroad  company  is  as 
lessee  of  another  company,  which  was  a  citizen  of  West  Virginia.i 

2l  Specikic  Performance— Contract  to  Maintain  Railroad  Station. 

Where  a  railroad  company,  in  consideration  of  a  conveyance  by  plain- 
tiff of  a  right  of  way  through  his  land,  agreed  to  establish  and  maintain 
a  station  on  his  land,  plaintiff  to  operate  the  station  and  receive  fees  there- 
for, and  did  maintain  such  station  for  a  period  of  years,  after  which  it 
refused  to  do  so  longer,  plaintiflTs  remedy  is  by  an  action  at  law,  and  a  bill 
for  specific  performance  will  not  lle.^ 

41  Same— Account. 

When  a  railroad  agreed  to  maintain  a  station  at  a  certain  point,  of 
which  plaintiff  was  to  be  the  agent,  and  it  afterwards  discontinued  such 
station,  and  established  another  at  a  different  point,  plaintiff  is  not  en- 
titled to  an  accounting  as  to  fees  received  at  the  latter,  since  the  amouut 
received  at  one  station  would  not  prove  how  much  would  have  been  re- 
ceived at  another. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  West  Virginia. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  West  Virginia,  entered  on  the  17th  of  October,  1898  (82  Fed. 
15).  overruling  the  motion  of  the  complainants  to  remand  the  cause  to  the  cir- 
cuit court  of  Jefferson  county,  in  said  state,  from  which  It  had  been  removed 
into  the  federal  court,  and  sustaining  a  demurrer  to  complainants'  bill,  and 
dismissing  the  same.  The  object  of  the  suit  is  to  have  specific  performance 
of  a  deed  filed  as  Exhibit  A  with  the  bill,  entered  into  on  the  13th  of  February, 
IHoO,  between  the  Winchester  &  Potomac  Railroad  Company  of  the  one  part, 
and  John  A.  Thomson  of  the  other,  to  the  following  effect: 

••This  indenture,  made  and  dated  the  13th  day  of  February.  In  the  year 
Hghteen  hundred  and  fifty,  between  the  Winchester  &  Potomac  Railroad  Com- 
pany of  the  one  part,  and  Jno.  A.  Thomson  of  the  other,  witnesses,  an  agree- 
ment between  said  parties,  as  follows,  to  wit:  Whereas,  the  road  or  track  of 
«ald  company  is  so  located  as  to  pass  through  the  lands  of  the  said  Thomson, 
in  the  county  of  Jefferson;   and  whereas,  in  consideration  that  said  Thomson 

'  Diverse  citizenship  as  affecting  federal  jurisdiction,  see  notes  to  Sbipp  v. 
Williams,  10  C.  C.  A.  249,  and  Mason  v.  Dullagham,  27  C.  C.  A.  29S. 
« See  note  at  end  of  case. 
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relinquished  to  said  company  the  right  of  way  through  his  said  lands,  and 
waived  all  claim  to  damages,  the  said  company,  on  its  part,  agreed  to  fix  and 
establish,  at  a  suitable  place  on  said  land,  a  depot  or  stopping  place  for  putting 
down  and  taking  up  passengers,  freight,  etc.;  it  being  further  agreed  that  the 
necessary  buildings,  platform,  and  other  fiztaxres  and  arrangements  for  that 
purpose  should  be  erected  and  kept  up  by  said  Thomson  at  his  own  expense, 
subject  to  proper  stipulations  and  conditions  as  to  the  charges  for  receiviiig 
and  forwarding  storage,  etc.,  and  that  said  company  should  construct  the 
side  track  and  switches  necessary  for  said  depot;  and  whereas,  said  agreement 
has  accordingly  been  in  operation  for  many  years,  but  has  never  heretofore 
been  reduced  to  form  or  put  in  writing:  Now,  the  design  of  this  instrument  Is 
to  certify  and  preserve  the  proof  of  such  agreement,  the  terms  of  which  are 
more  plainly  stated  as  follows,  to  wit:  The  said  John  A.  Thomson  hereby  re- 
leases all  claim  to  damages  for  the  passage  of  said  road  through  his  said  lands, 
and  guaranties  and  secures  to  said  company  the  said  right  of  way  (as  long  as 
said  company  or  said  road  shall  exist).  (2)  In  consideration  thereof  the  said 
company  will  continue  to  observe  and  use  the  depot  and  stopping  place  now  es- 
tablished at  Summit  Point,  and  commonly  called  Thomson's  Depot'  as  one  of 
the  company  depots  or  stopping  places.  (3)  That  the  company  will  not  {xm- 
less  compelled  by  law)  establish  any  other  depot  or  stopping  place  nearer  to 
said  Thomson  than  Cameron's  on  the  north,  and  Wade's  on  the  south.  (4) 
That  said  company  shall  maintain  or  keep  up  at  Its  own  expense  a  proper 
side  track  and  suitable  switches  as  now  established  at  said  depot  or  as  the  same 
may  be  modified  by  consent  of  said  Thomson.  But  (5)  said  Thomson,  on  his 
part  at  all  times  maintain  and  keep  in  good  condition,  at  his  own  charge, 
all  necessary  and  convenient  buildings,  platforms,  fixtures,  etc.,  for  the  recep- 
tion, proper  storage,  accommodation,  and  delivery  of  passengers,  produce, 
freight  etc.,  at  said  depot  and  that  he  shall  keep  a  trustworthy  and  competent 
agent  at  the  same;  it  being  further  agreed  and  understood  that  said  Thomson, 
or  his  agent  or  assigns,  shall  be  entitled  to  the  commissions  and  depot  charges 
made  at  said  establishment  but  that  the  said  charges,  commissions,  etc,  at 
said  depot  shall  not  at  any  time  be  increased  beyond  the  rates  now  allowed 
and  charged  at  said  depot,  except  with  the  permission  of  said  company.  It 
Is  further  agreed  that  the  fence  near  said  depot  which  separates  the  rail- 
road track  from  the  county  road,  shall  be  maintained  by  said  Thomson,  but 
the  said  company  shall  pay  the  reasonable  charges  for  keeping  it  up.  In  tes- 
timony of  which  the  said  John  A.  Thomson  has  heretofore  set  his  hand  and 
seal,  and  William  L.  Clark,  president  of  said  company,  by  direction  of  the 
directors  of  the  same,  both  hereto  affixed  bis  hand  and  the  seal  of  said  company. 

"John  A.  Thomson.  [L.  S.] 

"Wm.  L.  Clark,  President    [L.  8.]" 

The  appellants  daim  under  the  said  Thomson  by  successive  alienations  of 
his  right  in  the  property  Involved  and  his  interest  under  said  contract  alleging, 
among  other  things,  that  the  said  railroad,  extending  from  Harper's  Ferry  to 
Winchester,  was  built  under  a  charter  granted  by  the  state  of  Virginia  about 
the  years  1831-32;  that  the  same  passed  through  the  lands  of  the  said  Thom- 
son for  about,  a  mile;  that  pursuant  to  a  verbal  agreement  entered  into  at  the 
time  of  the  construction  of  the  road,  the  provisions  of  said  deed  of  1850  were 
carried  out  between  said  Thomson  and  said  railroad;  that  the  said  Winchester 
&  Potomac  Railroad  Company  continued  to  operate  said  road  until  the  y^ar 
1867,  and  carried  out  said  contract  and  deed;  that  In  said  year  it  leased  its 
said  road  and  franchises  to  the  Baltimore  &  Ohio  Railroad  Company  for  a 
period  of  20  years  from  July  1,  1867;  that  the  lessee  continued  to  operate  said 
road,  and  carry  out  the  contract  and  deed  with  the  said  Thomson  and  those 
claiming  under  him,  until  the  month  of  March,  1875.  when  they  arbitrarily 
refused  lonjjer  to  carry  out  the  same  and  use  the  depot  mentioned  In  the  con- 
tract, built  by  the  said  Thomson  at  Summit  Point  and  instead  thereot  and  in 
violation  of  the  said  agreement,  established  a  depot  or  stopping  place  a  quar- 
ter of  a  mile  east  or  noith  of  said  Thomson's  depot  at  Summit  Point,  where  for 
several  years  it  received  and  discharged  passengers  and  freight  carried  by  its 
trains,  and  that  a  few  years  after  thus  violating  its  undertaking  established 
another  stopping  place  or  depot  a  few  hundred  yards*  west  of  said  Thompson's 
depot,  which  is  now  the  regular  depot  at  Summit  Point  and  the  only  depot 
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there  med  by  said  road  for  Its  business;  that  both  of  the  depots  thns  estab- 
lished were  within  the  limits  of  * 'Wade's  upon  the  south  and  Cameron's  on  the 
north,"  specifically  mentioned  In  the  contract  aforesaid.  Appellants  allege 
that  by  this  breach  of  contract  they  are  greatly  damaged;  that  the  charges 
and  commissions  authorized  and  provided  for  by  the  terms  of  their  agreement 
with  the  said  company  amounted  in  gross,  at  the  time  of  the  breach  thereof, 
to  between  $1,500  and  $1,800  per  annum,  and  that  they  had  been  damaged  to 
the  extent  of  $10,000;  that  said  appellees,  notwithstanding  their  abandon- 
ment of  the  contract  aforesaid  in  reference  to  their  depot  at  Summit,  con- 
tinoed  to  use  the  right  of  way  over  the  lands  belonging  to  said  appellants. 
They  further  allege  that  after  the  abandonment  of  the  contract  aforesaid,  some 
time  prior  to  the  year  3881  (the  exact  date  not  appearing),  the  appellants  insti- 
tuted their  suit  at  law  against  the  Baltimore  &  Ohio  Railroad  Company  in  the 
circuit  court  of  Jefferson  county  to  recover  damages,  laid  at  $10,000,  by  reason 
of  the  breach  of  the  contract  aforesaid;  that  application  was  made  by  the  ap- 
pellee to  remove  the  case  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  West  Virginia,  which  motion  the  state  court  overruled;  that  the  same 
was  subsequently  docketed  in  the  United  States  circuit  court  for  the  district 
of  West  Virginia;  that  demurrers  were  filed  to  the  declaration  in  each  court, 
and  before  the  same  were  disposed  of  the  papers  in  the  state  court  were  lost, 
and  that  said  suit  is  still  pending  in  both  the  state  and  federal  courts.  The 
aid  bill  thereupon  charges  that  complete  and  adequate  remedy  cannot  be 
afforded  in  a  court  of  law,  and  that  in  the  common-law  action  aforesaid  only 
a  recovery  can  be  had  as  of  the  time  of  its  institution,  which  necessitates 
other  suits,  and  concludes  with  a  prayer  for  the  specific  performance  of  the 
covenants  of  the  deed  aforesaid,  or  a  decree  for  such  equitable  compensation 
for  the  breadi  thereof  as  will  secure  to  them  the  losses  sustained,  and  for  gen- 
eral relief,  and  makes  the  said  Winchester  &  Potomac  Railroad  Company  and 
the  Baltimore  &  Ohio  Railroad  Company  parties  defendant. 

A-  W.  McDonald  (Benjamin  Trapnell,  on  the  brief),  for  appellants. 
John  Bassel,  for  appellees. 

Before  GOFP,  Circuit  Judge,  and  PURNELL  and  WADDILL, 
District  Judges. 

WADDILL,  District  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

The  assignments  of  error  are  that  the  court  erred  in  refusing  to 
remand  the  cause  to  the  state  court,  because  the  application  for  re- 
moval was  not  made  in  time;  and  also  because  the  Winchester  & 
Potomac  Railroad  (Company,  against  which  relief  was  asked,  was 
a  corporation  of  West  Virginia,  in  which  state  appellants  resided, 
and  removal  ought  not,  therefore,  to  have  been  made;  and,  thirds 
because  the  court  sustained  the  demurrer  to  the  bill  and  dismissed 
the  same. 

The  removal  from  the  state  to  the  federal  court  seems  to  have 
been  seasonably  and  properly  made,  and  it  is  unnecessary,  with  the 
view  we  take  of  the  case,  to  determine  whether  the  Winchester  & 
Potomac  Railroad  Company,  a  corporation  chartered  by  the  legis- 
lature of  Virginia,  has  been  made  a  West  Virginia  corporation  by 
the  laws  of  the  latter  state,  or  merely  licensed  to.  do  business  there- 
in. The  Baltimore  &  Ohio  Railroad  Company,  as  lessee  of  the  Win- 
chester &  Potomac  Railroad  Company,  is  the  defendant  against 
whom  relief  is  substantially  asked,  and  that  corporation  has  fre- 
quently been  held  to  be  a  citizen  of  the  state  of  Maryland,  and  not 
of  the  state  of  West  Virginia.  Hence  the  case  was  one  properly 
removable  into  the  federal  court    Railroad  Co.  v.  Harris,  12  Wall. 
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05,  20  L.  Ed.  354;  Martin  v.  Railroad  Co.,  151  U.  S.  684,  14  Sup. 
€t.  533,  38  L.  Ed.  311,  and  cases  there  cited. 

Upon  the  merits  of  the  case,  it  will  be  observed  that  the  decree 
of  the  lower  court  dismisses  the  appellants'  bill  without  prejudice 
to  them  to  enforce  any  demand  they  might  have  against  the  appel- 
lees by  action  at  law. 

The  questions  involved  in  considering  the  demurrer  to  the  appel- 
lants' bill  in  this  cause,  and  in  determining  the  rights  of  the  ap- 
pellants under  the  contract  or  deed  aforesaid,  set  out  in  their  bill 
have  recently  been  under  review  both  by  the  supreme  court  of  the 
United  States  and  by  the  circuit  court  of  appeals  for  the  Fifth  cir- 
cuit. Railway  Co.  v.  Marshall,  136  U.  S.  393,  10  Sup.  Ct  846,  34 
L.  Ed.  385;  Same  v.  Scott,  41  U.  S.  App.  624,  23  C.  C.  A.  424,  77 
Fed.  726,  subsequently  reported,  on  second  appeal,  in  36  C.  C.  A. 
282,  94  Fed.  340.  The  principles  enunciated  in  these  two  cases  are 
in  effect  that,  under  a  contract  like  the  one  under  consideration, 
the  obligation  to  build  and  maintain  the  depot  is  discharged  by  its 
being  once  built  and  used  and  operated  for  the  purposes  for  which 
it  was  intended,  and  that  there  is  no  continuing  liability  to  keep  and 
maintain  the  same,  or  any  right  of  recovery  for  failure  to  do  so. 
We  do  not  feel  called  upon,  however,  to  decide  in  this  case  whether 
the  appellants  will  be  denied  all  remedy  under  their  contract  or 
not,  as  it  seems  quite  clear  that  the  relief  asked  cannot  be  afforded  in 
a  court  of  equity,  and  that  their  remedy,  if  any  they  have,  is  in  a 
court  of  law.  This  specific  question  was  determined  in  the  case  of 
Railway  Co.  v.  Marshall,  supra.  In  that  case,  under  a  contract 
more  favorable  to  appellants'  view  than  the  one  sued  on  here,  for 
there  the  word  "permanent"  was  used  in  connection  with  the  es- 
tablishment of  the  terminus  and  shops  of  the  railroad  company  at 
the  city  of  Marshall,  Tex.,  Mr.  Justice  Miller,  in  speaking  for  the 
court,  held  that  it  could  not  be  supposed  that  the  parties  intended 
to  covenant  to  build  and  rebuild,  and  never  to  change,  any  of  its 
offices  or  the  place  of  manufacturing  cars  or  other  machinery  for 
the  use  of  the  company,  nor  that  it  would  forever  keep  up  for  the 
town  of  Marshall  this  establishment  when  once  organized;  and,  in 
discussing  the  question  of  the  right  to  proceed  in  equity,  the  learned 
justice  said:  "But  we  are  further  of  opinion  that,  if  the  contract 
is  to  be  construed  as  appellant  insists  it  should  be  construed,  it  is 
not  one  to  be  enforced  in  equity."  Page  405,  136  U.  S.,  page  849, 
10  Sup.  Ct.,  and  page  390,  34  L.  Ed.  And,  after  a  review  of  the 
authorities  at  page  407,  further  stated:  "Without  more  minute 
examination  of  the  authorities  on  this  subject,  we  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  any  relief  in  a  court  of  equity." 
The  circuit  court  of  appeals  for  the  Fifth  circuit,  in  Railway  Co. 
V.  Scott,  supra,  following  Same  v.  Marshall,  supra,  reached  the 
same  conclusion,  and  held  that  the  defendant  company  was  not 
liable  in  damages  for  removal  of  its  depot  to  some  other  place. 
The  facts  in  this  latter  case  are  substantially  the  same  as  in  this 
case. 

The  fact  that  under  the  contract  sued  on  the  appellants  claim 
the  right  to  receive  certain  commissions  and  depot  charges,  and 
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that  in  their  bill  they  ask  for  an  account,  showing  the  revenues 
from  the  depot,  does  not  materially  affect  this  case,  as  it  is  ad- 
mitted that  no  depot  has  been  maintained  under  their  contract  at 
the  place  therein  provided  for,  during  the  period  covered  by  this 
suit,  and  it  does  not  follow  that  an  accounting  of  the  revenues  at 
another  depot,  at  some  other  place  maintained  by  the  company, 
would  throw  any  material  light  upon  the  damages  claimed  for 
breach  of  this  contract,  and  which  damages  can  be  more. readily 
determined  in  a  court  of  law  by  a  jury  than  in  this  forum. 

It  may  be  further  remarked  that  no  sufficient  reason  is  given  for 
the  great  lapse  of  time  that  took  place  between  the  breach  of  this 
contract  and  the  institution  of  this  suit  From  March,  1875,  until 
the  institution  of  this  suit,  on  the  27th  of  October,  1893,  covers  a 
period  of  nearly  19  years;  and  if  it  be  contended  that  the  time 
covered  by  the  common-law  suit,  which  is  still  pending,  should  not 
be  computed  in  this  estimate,  then  some  13  years  have  elapsed 
during  which  time  this  suit  could  have  been  instituted.  Under  the 
famibar  principle  of  equity,  this  suit  for  the  specific  performance 
of  the  contract  sued  on  cannot  be  maintained,  and  the  decree  of  the 
lower  court  dismissing  the  appellants'  bill,  without  prejudice  to 
maintain  any  appropriate  action  at  law  of  which  they  may  be  ad- 
vised, is  hereby  affirmed. 

PURNELL,  District  Judge  (concurring).  I  concur  in  the  reason- 
ing and  conclusions  of  Judge  WADDILL.  The  judge  below  in  re- 
fusing to  remand  seems  to  have  had  in  mind  the  decision  of  the 
supreme  court,  filed  subsequent  to  his  decision,  in  Louisville,  N.  A. 
A  C.  R.  Co.  V.  Louisville  Trust  Co.,  174  U.  S.  552  et  seq.,  19  Sup. 
Ct  817  et  seq.,  43  L.  Ed.  1081  et  seq.,  and  the  cases  there  cited  with 
approval.  For  the  purposes  of  jurisdiction  a  corporation  is  a  citi- 
zen of  one  state  only,  and  state  legislatures  cannot  p^ss  acts  to 
affect  the  jurisdiction  of  the  federal  courts,  whether  so  intended 
or  not.  The  conclusion,  therefore,  would  be  sound,  even  if  the 
Winchester  &  Potomac  Railroad  Company  were  not  a  mere  nominal 
party  defendant 

NOTE. 

Location  and  Establishment  of  Railroad  Stations. 

i.  ContractB  Respecting  Location. 

[a]  ro.  S.  Sup.,  Tex.,  1890)  Where  land  Is  conveyed  to  a  railroad  company 
by  a  city  on  condition  that  the  terminus,  principal  offices,  and  machine  shops 
of  the  railroad  shaU  be  located  there,  and  the  deed  contains  no  covenant 
that  they  shall  be  continued  for  any  express  period,  though  .the  contract  pursu- 
ant to  which  the  conveyance  was  made  provided  for  their  **permanent"  location, 
the  condition  is  complied  with  as  soon  as  the  railroad  company  locates  such 
terminal  appurtenances  on  the  land,  and  the  removal  of  some  of  them  eight 
years  later  Is  not  a  breach  of  the  contract.— Texas  &  P.  Ry.  Co.  v.  City  of 
MarshaU,  10  Sup.  Ct  846,  136  U.  S.  393,  34  L.  Ed.  385. 

[bl  (IT.  S.  Sup.,  Tex.,  1890)  A  contract  by  a  railroad  company  with  a  city  to 
lo(«te  Its  terminus,  principal  offices,  and  machine  shops  therein,  and  to  continue 
them  there,  notwithstanding  Its  own  interests  and  those  of  the  public  should 
subsequently  demand  their  removal,  is  not  enforceable  In  equity,  and  the  city's 
only  remedy  for  Its  breach  is  In  damages.— Texas  &  P.  Ry.  Co.  v.  City  of 
MarshaU,  10  Sup.  Ct.  840,  136  U.  S.  393,  34  L.  Ed.  385. 
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[c]  (XJ.  S.  C.  C.  A..  Tex.,  1800)  In  1856,  one  S.  made  a  verbal  contract  ^tb 
a  railroad  company  to  give  it  a  right  of  way  over  liis  land  if  tlie  company 
would  establish  a  depot  at  a  certain  point  on  such  land.  At  the  end  of  the 
36  years  the  depot  was  abandoned  for  reasons  connected  with  the  company's 
interest  and  the  public  convenience.  Meld,  that  the  contract  between  S.  and  the 
railway  company,  even  if  valid,  did  not  bind  the  railway  company  to  keep  np 
the  depot  forever,  but  that  maintaining  it  for  36  years,  and  until  the  company's 
interest  and  public  convenience  required  its  abandonment,  was  a  substantial 
compliance  with  the  terms  of  the  contract— Railway  Co.  v.  Scott,  23  C.  G.  A 
424,  77  Fed.  726,  37  L.  R.  A.  94. 

[d]  (Arl£.  Sup.  1894)  In  a  suit  to  forfeit  donation  to  a  railroad  company,  made 
on  condition  that  it  maintain  depot  on  land  donated,  proof  that  depot  was  re- 
moved after  11  years,  and  that  such  removal  rendered  adjacent  lots  less  valu- 
able for  hotel  purposes,  will  not  sustain  a  finding  for  plaintiff.— Railway  Go.  v. 
Bimie,  26  S.  W.  528,  59  Arlt.  66. 

[e]  (Ark.  Sup.  1894)  Where  land  is  donated  to  a  railroad  company  on  condi- 
tion that  such  company  erect  and  maintain  thereon  a  depot,  the  condition  is 
fulfilled  by  maintaining  a  depot  thereon  for  a  reasonable  time;  and,  in  an 
action  to  enforce  a  forfeiture,  it  is  for  the  jury  to  determine  what  is  a  reason- 
able time.— Railway  Co.  v.  Bimie,  26  S.  W.  528,  59  Ark.  66. 

[f]  (Ul.  Sup.  1890)  Railroads  being  intended  for  the  benefit  of  the  public, 
the  right  of  a  railroad  company  to  change  the  location  of  its  station  so  as  to 
accommodate  the  public  better  cannot  be  restrained  by  a  contract  between  the 
company  and  the  inhabitants  of  a  village  that  a  station  shall  be  maintained 
at  such  village.— Railroad  Co.  v.  People,  24  N.  B.  643,  132  111.  559. 

[g]  (La.  Sup.  1895)  It  being  the  duty  of  a  railroad  company,  as  a  quasi  pub- 
lic agent,  to  establish  its  stations  for  the  convenience  of  the  public,  an  agree- 
ment by  such  company  to  establish  its  stations  and  hotels  at  particular  points, 
in  consideration  of  a  conveyance  of  land,  is  void,  as  against  public  policy.— 
Burney's  Heirs  v.  Ludeling.  16  South.  507,  47  La.  Ann.  73. 

[h]  (N.  Y.  App.  1890)  Specific  performance  of  a  contract  by  a  railroad  com- 
pany with  a  landowner  to  erect  a  station  at  a  certain  point  is  properly  denied 
by  a  court  of  equity,  where  it  appears  that  such  point  is  on  the  side  of  a  steep 
mountain,  in  a  sparsely  settled  district,  and  approached  by  a  steep  grade;  that 
the  station  could  only  be  constructed  at  a  considerable  expense;  and  that  the 
public  travel  would  be  delayed  by  the  stoppage  of  the  trains,  and  the  public 
convenience  would  not  be  promoted.— -Conger  v.  Railroad  Co.,  23  N.  B.  983, 
120  N.  Y.  29. 

[i]  (N.  Y.  App.  1899)  On  a  hearing  before  railroad  commissioners  as  to  the 
contemplated  discontinuance  of  a  station,  they  may  consider  a  contract  where- 
in the  company  agreed  with  citizens  to  stop  its  trains  at  such  station,  but  they 
have  no  power  to  enforce  it.— People  v.  Board  of  Railroad  Com'rs  of  State  of 
New  York,  53  N.  B.  163.  158  N.  Y.  421,  affirming  (1898)  52  N.  Y.  Supp.  901,  32 
App.  Dlv.  158. 

2.  Proceedings  to  Compel  Location. 

[a]  (U.  S.  Sup.,  Wash.  T.,  1891)  Defendant  railroad  company,  having  a  dis- 
cretion as  to  the  location  of  the  route  of  its  road,  constructed  its  road  through 
Y.,  an  established  county  seat,  and  the  largest  and  most  prosperous  town  in 
the  county  and  along  the  line  of  the  road  for  many  miles,  and  stopped  its 
trains  there,  but  did  not  build  a  station.  After  completing  its  road  four  miles 
further,  to  North  ^.,  a  town  laid  out  on  unimproved  lands  of  its  own,  it  there 
erected  a  station,  and  ceased  to  stop  its  trains  at  Y.,  which  resulted  in  a  rapid 
increase  in  size  of  North  Y.  at  the  expense  of  Y.,  which  as  rapidly  dwindled. 
On  an  application  for  a  mandamus  to  compel  defendant  to  erect  and  maintain 
a  station  at  Y.,  and  stop  its  trains  there,  it  appeared  that  North  Y.  had  be- 
come by  far  the  most  important  town  in  the  county,  and  that  the  surrounding 
community  were  better  accommodated  by  a  station  at  that  place;  that  a  sta- 
tion at  Y.  would  not  pay  expenses;  that  there  were  other  stations  on  the  road 
furnishing  sufficient  facilities  for  the  country  south  of  North  Y.;  and  that 
North  Y.  had  been  made  the  county  seat  by  act  of  the  legislature.  Held,  man- 
damus being  predicated  upon  the  facts  existing  at  the  time  of  rendering  Judg- 
ment, that  it  was  erroneously  issued,  the  facts  not  bringing  the  case  within 


Digitized  by 


Google 


NOTE   TO   WILLSON    V.  WINCHESTER   &   P.  R.  CO.  221 

tte  power  of  the  court  to  grant  relief.—Northem  Pac.  R.  Co.  v.  Washington, 

12  Sop.  Ot  283,  141  U.  S.  492,  35  L.  Ed.  1092.  reversing  (1887)  3  Wash.  T.  303, 

13  Pac  004. 

[b]  (in.  Sup.  1889)  Where  neither  the  charter  of  a  railroad  company  nor  any 
other  statute  prescribes  the  rules  for  locating  its  stations,  mandamus  will  not 
lie  to  compel  it  to  establish  a  station  and  stop  -its  trains  at  a  town  on  its  line* 
at  which  it  has  not  been  In  the  practice  of  receiving  and  delivering  passengers 
and  freight  under  Act  IlL  1877,  §  1  (2  Starr  &  O.  Ann.  St  p.  1924).  which  pro- 
rides  that  all  railroad  companies  are  required  to  build  and  maintain  depots 
for  the  comfort  of  passengers  and  protection  of  freight,  "where  such  railroad 
companies  are  in  the  habit  of  receiving  and  delivering  passengers  and  freight, 
at  all  towns  and  villages  on  the  line  of  their  roads  having  a  population  of  live 
bondred  or  more,"  though  such  town  has  a  larger  population  than  500.— Peo- 
ple V.  Chicago  &  A.  R.  Ck).,  22  N.  B.  867,  130  lU.  175. 

[c]  (HI.  Snp.  1889)  Where  a  petition  for  such  mandamus  alleges  that  such 
town  is  situated  on  the  line  of  the  railroad  about  midway  between  two  other 
towns  seven  miles  apart,  and  has  over  1,800  inhabitants;  that  many  of  them 
desire  to  travel  on  such  road;  that  there  are  various  manufacturing  and  other 
enterprises  in  the  town;  that  in  order  to  procure  transportation  on  the  road 
the  inhabitants  are  obliged  to  go  and  to  carry  their  freight  to  a  town  three 
and  one-half  miles  distant;  and  that  the  accommodation  of  the  public  in  and 
near  said  town  requires  the  establishment  of  a  passenger  and  freight  depot 
therein,— a  demurrer  thereto  should  be  overruled,  as  mandamus  will  lie  at 
common  law.— People  v.  Chicago  &  A.  R.  Co..  22  N.  E.  857.  130  111.  175. 

[dl  (111.  Sup.  1890)  Where  a  railroad  company  removes  a  station  from  a  vil- 
lage of  less  than  200  inhabitants  to  a  point  half  a  mile  distant,  which  is  more 
accessible  to  the  neighboring  farmers,  who  constitute  a  large  majority  of  the 
persons  who  use  the  road,  and  it  appears  that  stations  cannot  be  profitably 
maintained  at  both  points,  mandamus  will  not  lie  to  compel  the  company  to 
maintain  a  station  at  such  village.— Railroad  Co.  v.  People,  24  N.  E.  643,  132 
IlL  559. 

fe]  (La.  Sup.  1899)  A  railroad  company  cannot  be  forced  by  mandamus  to 
establish  a  depot  at  a  particular  place,  in  the  absence  of  a  statute  or  a  special 
charter  requirement.— State  v.  Kansas  City,  S.  &  G.  Ry.  Co.,  25  South.  126,  51 
La.  Ann.  200. 

[f]  (Miss.  Sup.  1891)  Changing  the  site  of  a  depot  from  one  place  to  another 
in  the  same  town  is  not  abolishing  it.  within  the  meaning  of  Acts  Miss.  1890, 
c  88.  §  4.  forbidding  the  abolishment  or  disuse  of  any  depot  when  once  estab- 
lished, without  the  consent  of  the  railroad  commission;  but  such  change  can 
only  be  made  when  the  Interests  of  the  railroad  company  and  the  public  concur 
in  demanding  it,  and  when  the  new  site  is  not  inconvenient  or  inaccessible.— 
State  V.  Alabhma  &  V.  Ry.  Co..  9  South.  469.  68  Miss.  653. 

[gl  (Miss.  Sup.  1891)  The  railroad  commission  having  condemned  appellee's 
depot  In  Vicksburg,  and  ordered  It  to  build  a  new  one,  appellee,  at  much  ex- 
pense, began  erecting  one  on  a  new  site,  the  plans  being  approved  by  the  com- 
mission wlfh  knowledge  that  the  site  was  new.  Afterwards,  on  complaint 
of  the  city  authorities,  the  commission  declared  the  new  site  Inconvenient,  and 
ordered  the  work  discontinued  and  the  new  depot  built  on  the  old  site.  At  the 
time  of  this  order,  a  street  the  closing  of  which  was  Indispensably  prerequisite 
for  the  erection  of  the  new  depot  on  the  old  site,  had  not  been  ordered  to  be 
dosed  by  the  city  authorities,  nor  the  property  owners'  consent  given  to  Its 
closing.  The  new  site,  though  a  few  blocks  further  from  the  business  center, 
would  be  more  convenient  for  most  persons  having  freight  business  with  ap- 
pellee, and  for  appellee,  while  it  would  be  more  inconvenient  for  a  few  mer- 
chants in  a  particular  locality,  and  for  local  travelers  into  the  city.  Meld  that, 
having  regard  to  the  Interests  of  the  railroad  company  and  of  the  public,  the 
new  site  was  not  inconvenient— State  v.  Alabama  &  V.  Ry.  Co.,  9  South.  469, 
eS  Miss.  653. 

Rj)  rN.  H.  Sup.  1898)  Where  the  legislature  has  Invested  no  other  tribunal 
with  the  power  of  locating  railroad  stations,  the  supreme  court  has  common- 
law  power  to  determine  the  location  of  a  union  passenger  depot,  which  the 
pnbllc  good  requires.— Concord  &  M.  R.  R.  v.  Boston  &  M.  R.  R.,  41  Atl.  263. 

[l]  (S.  C.  Sup.  1887)    The  railroad  commissioners  In  South  Carolina  cannot 
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maintain  a  suit  to  compel  a  railroad  company  to  establish  and  maintain  a  sta- 
tion liouse,  under  the  charge  of  a  competent  agent,  at  a  certain  place  on  its 
road,  in  their  own  name,  under  Gen.  St.  jg  1457,  as  that  section  Imposes  no 
penalty  for  a  violation  of  its  provisions,  but  such  action  must  be  brought  under 
section  1539,  which  provides  that,  where  no  penalty  has  been  provided  for  a 
•violation  of  the  provisions  of  the  statute,  the  penalty  shall  be  not  less  than 
$1,000,  to  be  recovered  by  the  state  by  action  in  any  circuit  court,  to  be 
brought  by  the  attorney  general  upon  the  request  of  the  commissioners.— Bon- 
ham  V.  Railroad  Co.,  2  S.  E.  127,   26  S.  C.  353. 

[jl  (Va.  Sup.  1897)  A  provision  in  the  charter  of  a  railroad  company  re- 
quiring it  to  construct  its  road  to  one  of  two  points  named,  and  to  there  estab- 
lish and  maintain  a  terminal,  does  not  require  it  to  maintain  a  terminal  at 
each  of  such  points,  though  it  has  constructed  its  road  to  both,  and  estab- 
lished terminals  at  both.— Sherwood  v.  Railroad  Co.,  26  S.  E.  943,  94  Va.  29L 


(101  Fed.  85.) 

BRIGHAM  CITY  v.  TOLTEC  RANCH  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  21,  1900.) 

No.  1,302. 

Appeal— Right  to  Review— Party  Having  no  Legal  Interest. 

A  defendant  in  an  action  in  ejectment  cannot  maintain  a  writ  of  error 
to  review  a  judgment  therein  awarding  possession  to  the  plaintiff,  on  the 
ground  that  the  title  Is  in  a  third  person,  where,  by  his  answer,  he  dis- 
claimed any  interest  in  the  property  affected  by  such  judgment,  and  has 
therefore  no  legal  interest  in  the  question  he  seeks  to  have  reviewed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 

The  Toltec  Ranch  Company,  the  defendant  in  error,  brought  an  action  of 
ejectment  against  Brigham  City,  the  plaintiff  in  error,  to  recover  the  possession 
of  a  quarter  section  of  land.  The  city  answered  "that  it  did  not  claim  or 
pretend  to  have,  nor  does  it  now  claim,  any  right,  title,  or  Interest  of,  in,  or  to 
the  estate  and  premises  described  In  the  complaint,"  except  the  parcel  thereof 
covered  by  the  reservoir,  and  pipes  leading  thereto  and  therefrom,  embracing: 
"in  all  about  iVioo  of  an  acre,"  which  was  described  by  metes  and  bounds. 
The  answer  concluded  with  this  disclaimer:  "And  this  defendant  does  disclaim 
all  right,  title,  and  interest  to  the  said  lands  in  the  said  complaint  mentioned, 
and  every  part  thereof,  excepting  the  aforesaid  ^Vioo  of  an  acre  covered  by 
the  Brigham  City  reservoir,  and  the  pipes  leading  to  and  from  said  reservoir." 
With  its  answer  the  defendant  city  filed  what  it  termed  a  "cross  complaint," 
In  which  it  set  out,  in  substance,  that  the  city  had  erected  a  water  reservoir 
on  the  i5/i„^  of  an  acre,  which  reservoir  was  used  for  supplying  the  city  and 
its  inhabitants  with  water,  and  prayed  that  that  parcel  of  the  quarter  section 
be  condemned  to  the  use  of  the  city  for  that  public  use;  aud  thereupon  pro- 
ceediugs  were  had  accordingly  for  that  puri)ose, — presumably  under  some  stat- 
ute of  the  state  authorizing  them. — which  resulted  In  the  condemnation,  to 
the  use  of  the  city  for  a  site  for  its  water  reservoir  and  pipes,  of  the  ^Vio* 
of  an  acre,  as  prayed  for  in  the  city's  cross  complaint.  The  jury  assessed  tlie 
value  of  the  i^/j^q  of  an  acre  at  $1.  and,  the  city  having  paid  into  court  the 
$1  assessed  as  damages  and  the  cost  of  the  condemnation  proceedings,  tlie 
court  rendered  this  judgment  of  condemnation:  "Now,  therefore,  it  is  consid- 
ered, ordennl,  and  adjudged  by  the  court  that  the  hereinafter  described  prop- 
erty be,  and  the  same  is  hereby,  condemned  to  the  use  of  said  defendant  for  the 
purpose  of  a  reservoir  and  pipe  line;  and  that  of  the  said  property  so  souglit 
to  be  condemned  the  fee-shnple  title  of  the  following  land  for  a  reservoir  site, 
to  wit  [here  follows  a  description  of  the  i^'/mo  of  an  acrel.  be.  and  the  same  Is 
hereby,  devested  of  and  from  tlie  said  plaintiff,  the  Toltec  Ranch  Company,  and 
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forever  Tested  In  said  defendant,  Brigham  City,  for  the  uses  and  purposes  afore- 
said.'* In  the  main  action  Judgment  was  rendered  for  the  plaintiff  for  the 
quarter  section  of  land,  less  the  i  Vioo  of  an  acre  condemned  to  the  use  of  the 
city  for  its  water  reservoir.  There  is  in  the  record  a  stipulation  of  facts  relat- 
ing to  the  title  of  the  quarter  section,  and  which  was  intended  to  raise  the- 
question  of  law  whether  upon  this  agreed  statement  of  facts  the  Ontral 
Pacific  Railroad  Company  acquired  title  to  this  quarter  section  of  land  under 
the  act  of  congress  granting  lands  to  that  company  to  aid  in  the  construction 
of  its  road,  or  whether  the  land  still  belongs  to  the  United  States.  The  rail- 
road company  conveyed  the  land  to  the  plaintiff.  The  lower  court,  upon  the 
stipulated  facts,  decided  the  title  to  the  land  was  in  the  plaintiff  as  the  gran- 
tee of  the  railroad  company,  and  rendered  judgment  accordingly,  and  there- 
upon the  city  sued  out  this  writ  of  error.  The  proceedings  to  condenm  to  the 
city*8  use  for  the  purposes  of  a  reservoir  the  i5/i<,o  of  an  acre  were  taken  upon 
the  petition  of  the  city,  and  for  its  benefit,  and  It  paid  the  damages  assessed, 
and  the  costs  of  the  proceedings,  and  is  not  here  complaining  of  those  pro- 
ceedings, and  assigns  no  error  upon  theuL  The  sole  error  assigned  and 
counted  upon  is  that  the  court  erred  in  refusing  to  instruct  the  jury  as  matter 
of  law  that  the  land  in  dispute  was  public  land  of  the  United  States. 

B.  H.  Jones,  for  plaintiff  in  error. 

Lindsay  R.  Rogers  and  John  M.  Zane,  for  defendant  in  error. 

Before  CALDWELL  and  SAXBORN,  Circuit  Judges,  and  ROG- 
ERS, District  Judge. 

CALDWEIJi,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

There  were  in  the  end  two  distinct  suits  in  the  court  below, — one, 
the  original  action  of  ejectment  brought  by  the  Toltec  Ranch  Com- 
pany against  Brigham  City  to  recover  the  possession  of  160  acres  of 
land;  and  the  other  an  action  brought  by  Brigham  City,  by  a  cross 
complaint,  against  the  Toltec  Ranch  Company,  to  condemn  to  the 
use  of  the  city  for  a  public  use  ^'^/loo  o.f  an  acre  of  the  160  acres. 
The  suit  on  the  cross  complaint  filed  by  Brigham  City  for  the  con- 
demnation of  the  ^'/loo  of  an  acre  was  proceeded  with,  and  resulted 
in  the  condemnation  of  the  ^  Yioo  of  an  acre  to  the  use  of  the  city,  as 
prayed  for  in  its  cross  complaint.  The  damages  for  the  land  so 
condemned  were  assessed  at  the  nominal  sum  of  one  dollar.  This 
sam,  together  with  the  cost  of  that  proceeding,  the  city  paid.  Nei- 
ther party  excepted  to  any  action  taken  in  the  condemnation  pro- 
ceedings, nor  has*either  party  appealed  from  the  judgment  in  that 
suit,  so  that  the  condemnation  proceedings  and  judgment  rendered 
therein  are  final  and  conclusive  upon  both  parties.  When  the  city, 
by  its  cross  complaint,  acquired  all  the  land  it  asked  for,  and  ex- 
pressly disclaimed  ownership  of  the  remainder,  it  ceased  to  have  any 
interest  in  the  controversy,  and,  having  no  interest  in  the  subject- 
matter  in  dispute,  it  cannot  prosecute  this  writ  of  error.  It  is  a 
fnudamental  principle  that  no  one  can  prosecute  a  suit  who  has  no 
interest,  either  individually  or  in  a  representative  capacity,  in  the 
sabject-matter  in  dispute.  Those  only  can  appeal  whose  interests 
are  affected  by  the  judgment  or  decree  appealed  from.  Idley  v. 
liowen,  11  Wend.  227;  Elliott,  App.  Proc.  §  150  et  seq.;  McGregor  v. 
Pearson,  51  Wis.  122,  8  N.  W.  118;  Cuyler  v.  Moreland,  6  Paige,  273. 

There  are  many  decisions  of  the  supreme  court  of  the  United 
States  iUnstrating  the  operation  of  this  rule.    We  cite  two  of  them : 
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Where  a  shareholder  in:  a  national  bank,  who  owed  no  debts  to  be 
dedacted  from  the  assessed  valaation  of  his  shares,  sought  to  attack 
the  constitutional  validity  of  the  state  statute,  because  it  made  no 
provision  for  deducting  such  debts,  the  supreme  court  said: 

"What  Is  there  to  render  it  void  as  to  a  shareholder  In  a  national  bank,  who 
owes  no  debts  which  he  can  deduct  from  the  assessed  value  of  his  shares?  The 
denial  of  this  right  does  not  affect  him.  He  pays  the  same  amount  of  tax  that 
he  would  if  the  law  gave  him  the  right  of  deduction.  He  would  be  in  no  better 
condition  if  the  law  expressly  authorized  him  to  make  the  deduction.  What  le- 
gal interest  has  he  in  a  question  which  only  affects  others?  Why  should  he  In- 
voke the  protection  of  the  act  of  congress  in  a  case  where  he  has  no  rights 
to  protect?  Is  a  court  to  sit  and  decide  abstract  questions  of  law  in  which  the 
parties  before  It  show  no  interest,  and  which,  if  decided  either  way,  affect 
no  right  of  theirs?"    Supervisors  v.  Stanley,  105  U.  S.  805,  311,  26  L.  Ed.  1044. 

Another — a  recent— case  in  that  court  (Clark  v.  Kansas  City  [opin- 
ion handed  down  Jan.  15, 1900]  20  Sup.  Ct.  284,  Adv.  S.  U.  S.  284, 44 
L.  Ed.  — )  also  illustrates  the  rule.  In  that  case  the  validity  of  a 
state  statute  was  assailed  because  it  discriminated,  as  was  alleged, 
between  the  owners  of  agricultural  lands  by  excepting  such  lands 
from  its  operation  when  owned  by  individuals,  and  including  them 
within  its  operation  when  owned  by  corporations.  The  corporation 
which  assailed  the  constitutionality  of  the  act  owned  no  agricultural 
lands  to  be  affected  by  it,  and  the  court  said: 

"Of  the  discrimination  between  owners  of  agricultural  lands,  the  supreme 
court  of  Kansas  said  the  defendants  In  error  (plaintiffs  here)  cannot  be  heard 
to  complain.  Their  lands  are  not  agricultural  lands;  at  leadt,  they  do  not 
allege  them  to  be  such  lands,  but,  on  the  contrary,  aUege  that  parts  of  them 
are  used  for  railroad  purposes,  and  that  the  remaining  portions  are  vacant  and 
unoccupied  lands,  held  and  possessed  for  railroad  purposes.  Owning  no  agri- 
cultural land,  the  defendants  in  error  are  not  affected  by  the  discrimhiation 
which  the  statute  makes  between  the  different  classes  of  owners  of  such  khid 
of  land,  and  they  cannot,  therefore,  be  heard  to  complain  on  that  score.  A 
court  will  not  listen  to  an  objection  made  to  the  constitutionality  of  an  act 
by  a  party  whose  rights  it  does  not  affect  and  who  has  therefore  no  interest 
in  defeating  it'  Cooley,  Const.  Lim.  (6th  Ed.)  196;  Supervisors  v.  Stanley.  105 
U.  S.  305,  26  L.  Ed.  1044.  We  concur  in  this  view,  and  it  would  be  difficult  to 
add  anything  to  Its  expression." 

When  the  defendant  in  an  action  of  ejectment  disclaims  having 
any  right  or  title  to  the  land  or  to  its  possession,  and  judgment  is 
thereupon  rendered  for  the  plaintiff,  the  defendant  will  not  be  per- 
mitted to  carry  on  the  litigation  for  the  purpose  of  showing  fiiat 
some  third  person,  not  a  party  to.  the  suit,  has  a  better  title  than  the 
plaintiff.  The  defendant  in  such  case  stands  in  no  better  position 
than  any  other  stranger  to  the  controversy.  And  manifestly,  if  one 
should  apply  to  the  court  to  be  admitted  as  a  defendant  in  such  an 
action,  stating  in  his  application  that  he- had  himself  no  interest 
whatever  in  the  land,  but  that  he  desired  the  court  to  determine  for 
his  own  and  others'  satisfaction  the  relative  merits  of  the  plaintifTs 
title  and  the  title  of  some  third  person,  not  a  party  to  the  suit,  his 
application  would  be  denied.  If  a  court  should  take  jurisdiction  in 
such  a  case,  and  render  judgment,  the  absent  party  would  not  be 
bound  thereby.  If  this  court  should  assume  jurisdiction  of  this  case, 
and  undertake  to  determine  whether  the  Toltec  Banch  Company  or 
the  United  States  was  the  owner  of  the  land  in  controversy,  the 
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United  States  would  not  be  bound  by  its  judgment,  because  it  is  not 
a  party  to  the  suit. 

In  the  brief  of  counsel  for  the  plaintiff  in  error  it  is  said:  "The 
plaintiff  in  error  claims  that  the  land  in  dispute  is,  and  was  at  all 
times  in  complaint  mentioned,  public  land  of  the  United  States;" 
and  "the  court  erred  in  its  refusing  to  instruct  the  jury,  as  a  matter 
of  law,  that  the  land  in  dispute  was  public  land  of  the  United  States." 
It  will  thus  be  seen  that  the  plaintiff  in  error  makes  no  pretense  of 
claiming  any  right,  title,  or  interest  in  the  land,  but  simply  invites 
the  court  to  determine  whether  the  land  belongs  to  the  plaintiff  be- 
low or  to  the  United  States,  for  what  reason  is  not  disclosed.  But 
courts  are  created  for  the  purpose  of  deciding  real  controversies  be- 
tween parties  having,  or  claiming  to  have,  adverse  interests  in  the 
subject-matter  in  suit,  and  not  for  the  purpose  of  determining  specu- 
lative, abstract,  or  theoretical  questions  merely  to  gratify  the  cu- 
riosity of  one  having  no  legal  right  or  interest  to  be  affected  by  the 
decision.    The  writ  of  error  is  dismissed. 

SANBORN,  Circuit  Judge.  I  concur  in  the  result  in  this  case,  be- 
cause the  record  discloses  the  following  facts:  To  a  complaint  for 
the  recovery  of  the  possession  of  160  acres  of  land,  Brigham  City  an- 
swered that  the  plaintiff  had  no  title  to  it;  that  the  city  was  in  pos- 
session of  only  about  *V^*^*^  ^^  ^^  ^^^^  ^^  it;  that  its  reservoir  for 
water  and  pipes  were  situated  upon  this  small  tract,  that  it  claimed 
no  right  or  title  to  any  other  portion  of  the  quarter  section,  but  that 
it  was  a  municipal  corporation;  that  it  was  using  the  reservoir  and 
pipes  for  the  purpose  of  storing  and  conveying  water  to  its  inhabi- 
tants; and  it  prayed  that,  if  the  Toltec  Ranch  Company  was  the 
owner  of  the  land  upon  which  the  resorvoir  and  pipes  stood,  this  land 
might  be  condemned  for  its  use.  The  latter  portion  of  the  answer, 
in  which  the  city  sought  the  condemnation  of  this  small  tract  of 
land,  was  the  only  cross  complaint  in  the  case.  Upon  the  complaint 
in  ejectment  and  upon  this  answer  the  case  was  tried  to  a  jury, 
which  found  that  the  damage  for  the  condemnation  of  the  ^^/loo  of 
an  acre  for  the  use  of  the  city  was  one  dollar.  Thereupon,  upon  the 
pleadings  which  have  been  recited  and  this  verdict  of  the  jury,  the 
coart  rendered  a  judgment  on  January  9, 1899,  that  the  Toltec  Ranch 
Company  was  entitled  to  and  should  recover  from  Brigham  City  the 
possession  of  the  entire  160  acres  and  $107.50  costs.  If  the  city  had 
stopped  here,  and  sued  out  its  writ  of  error  to  reverse  this  judgment, 
it  would  undoubtedly  have  been  entitled  to  a  hearing  and  decision 
apon  the  questions  presented  by  the  alleged  errors  in  the  trial  of  this 
case.  It  did  not  do  so.  After  this  judgment  was  rendered,  it  paid 
the  1107.50  costs  adjudged  against  it,  and  the  f  1  damages  assessed 
by  the  jury  for  the  taking  of  the  ^'/loo  of  an  acre  upon  which  its 
reservoir  and  pipes  were  situated,  and  then,  by  its  own  motion, 
caused  the  court  to  enter  on  February  20,  1899,  a  judgment  of  con- 
denmation  of  this  tract  for  its  use  upon  the  very  verdict  upon  which 
the  prior  judgment  of  January  9,  1899,  was  based.  The  city^s  ap- 
plication for  the  judgment  of  condemnation  under  this  verdict  was 
necessarily  a  concession  that  the  title  to  the  land  condemned  was  in 
41  C.C.  A.— 15 
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the  ranch  company,  because  it  was  upon  that  theory  alone  that  such 
a  judgment  could  be  lawfully  rendered  in  this  case.  The  result  is 
that  the  city  has  of  its  own  motion  accepted  and  received  the  bene- 
fits of  the  trial,  verdict,  and  judgments  in  this  case,  and  has  thereby 
secured  and  paid  for  all  the  rights  it  ever  claimed  in  the  premises, 
so  that  it  cannot  now  be  heard  to  attack  any  of  the  proceedings  in 
the  case. 

When  the  verdict  had  been  rendered,  and  the  court  had  entered 
judgment  against  it  for  the  possession  of  the  entire  160  acres,  the 
city  had  the  option  to  refrain  from  conceding  the  validity  of  that 
adjudication,  from  paying  the  costs  under  it  and  the  dollar  assessed 
by  the  verdict  as  damages  for  the  taking  of  the  small  tract  which  it 
sought  to  hold,  and  to  sue  out  a  writ  of  error  to  reverse  that  judg- 
ment, or  to  concede  its  correctness,  take  advantage  of  the  verdict, 
pay  the  costs  and  damages,  and  procure  the  right  to  the  property  it 
sought  by  condemnation  under  the  verdict  It  chose  the  latter  al- 
ternative. It  took  the  benefit  of  the  condemnation  offered  to  it  by 
the  verdict  of  the  jury  and  the  jddgment  of  the  court,  and  it  is  now 
too  late  for  it  to  escape  from  the  conclusions  reached,  or  the  bur 
dens  imposed  thereby.  One  who  accepts  the  benefits  of  a  verdict, 
decree,  or  judgment  is  thereby  estopped  from  reviewing  it  or  from 
escaping  from  its  burdens.  Albright  v.  Oyster,  19  U.  S.  App.  651,  9 
C.  C.  A.  173,  60  Fed.  644;  Chase  v.  Driver,  34  C.  0.  A.  668,  674,  92 
Fed.  780,  786. 


(101  Fed.  90.) 

BLACKFORD  v.  WESTCHESTER  FIRE  INS.  CO. 

(Circuit  Court  of  Appeals,  Eiglith  Circuit    March  19,  1900.) 

No.  1,314. 

Assignment— Validitt—Per80N8  Entitled  to  Attack. 

The  validity  of  an  assignment  of  a  chose  in  action  cannot  be  attacked 
by  the  debtor  in  an  action  thereon  by  the  assignee  on  the  ground  that  it 
was  in  fact  an  assignment  for  the  benefit  of  creditors,  and  void,  as  such, 
because  of  a  failure  to  comply  with  statutory  requirwnents,  as,  conced- 
ing the  facts  alleged  to  be  true,  the  assignment  is  voidable  only,  and 
subject  to  attack  only  by  creditors  of  the  assignor. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory. 

On  the  14th  day  of  February,  1803,  the  Westchester  Fire  Insurance  Company, 
the  defendant  in  error,  issued  to  Mrs.  M.  G.  Dane  a  policy  insuring  her  store- 
house and  office  fixtures  from  loss  by  fire  in  the  sum  of  $133.  and  her  stock 
of  goods  in  the  storehouse  in  the  sum  of  $600.  On  the  15th  day  of  April. 
1893.  the  property  insured  was  destroyed  by  fire.  On  the  24th  day  of  April, 
1893,  Mrs.  Dane  executed  the  following  assignment  of  the  policy  to  G.  L. 
Blackford,  the  plaintiff  in  error: 

"For  value  received  I  hereby  transfer,  assign,  and  set  over  unto  G.  L.  Black- 
ford, trustee,  and  his  assigns,  all  my  title  and  interest  in  this  policy,  and  all 
advantage  to  be  derived  therefrom.  Witness  my  hand  and  seal  this  24th  day 
of  April,  1893.  M.  G.  Dane." 

On  the  5th  day  of  May.  1893,  Mrs.  Dane  executed  another  instrument,  by 
which  she  assigned  to  the  plaintiff  in  error  the  policy  in  suit,  and  other  policies 
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on  the  property  burned,  autborizing  and  directing  the  assignee  to  collect  the 
Josses  on  the  several  policies,  and,  after  paying  costs  and  expenses,  to  apply  the 
remainder  of  the  proceeds  ratably  among  certain  creditors  therein  named.  The 
trustee  brought  this  suit  on  the  policy.  In  the  trial  court  the  defendant  ob- 
jected to  the  introduction  of  the  assignment  of  the  policy  upon  the  grounds 
that  it  was,  in  effect,  an  assignment  for  the  benefit  of  creditors,  and  that,  the 
trustee  having  failed  to  file  an  inventoiy  and  give  bond,  and  otherwise  qualify 
as  required  by  the  statute  in  force  in  the  Indian  Territory  governing  assign- 
ments for  the  benefit  of  creditors,  the  assignment  was  void,  and  the  trustee 
could  not  maintain  this  action.  The  trial  court  overruled  this  objection,  and 
there  was  a  verdict  and  judgment  for  the  plaintiff.  The  defendant  thereupon 
appealed  the  case  to  the  United  States  court  of  appeals  in  the  Indian  Territory, 
which  court  sustained  the  contention  of  the  defendant,  and  reversed  the  judg- 
ment of  the  trial  court.    Thereupon  the  plaintiff  sued  out  this  writ  of  error. 

N.  B.  Maxey,  for  plaintiff  in  error. 

William  T.  Hatchings,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

In  the  view  we  take  of  this  case  it  is  unnecessary  to  determine 
whether  the  assignment  of  the  policy  was  in  fact  an  assignment  for 
the  benefit  of  creditors,  and  subject  to  the  provisions  of  the  statute 
governing  such  assignmeflits.  Granting  it  was  such  an  assignment, 
it  would  not  be  absolutely  void,  but  only  voidable  as  against  the 
creditors  of  the  assignor.  If  they  see  proper  to  waive  the  defects,  and 
are  willing  to  accept  the  benefits  thereof,  no  one  else  can  complain. 
This  question  was  before  this  court  in  Railway  Co.  v.  Fuller,  36  U.  S. 
App.  456,  72  Fed.  467,  18  C.  C.  A.  641,  which  also  arose  in  the  Indian 
Territory.  In  that  case  the  assignee  for  the  benefit  of  creditors 
brought  his  action  as  such  assignee  to  recover  from  the  railway  com- 
pany the  value  of  assigned  property  destroyed  by  fire  through  the 
negligence  of  the  railway  company.  The  defense  in  that  case,  as  in 
this,  was  that  the  assignment  was  void;  but  this  court  held  that  the 
assignment  was  merely  voidable  as  against  the  creditors  of  the  as- 
signor who  elected  to  attack.it,  and  was  valid  and  unimpeachable  as 
against  the  assignors,  their  debtors,  and  all  other  creditors  who  did 
not  elect  to  disaffirm  and  avoid  it,  and  that  the  railway  company,  a 
debtor  of  the  assignor,  could  not  successfully  attack  it  on  the  ground 
that  it  was  voidable  as  to  creditors.  And  to  the  same  effect  are 
Rohrer  v.  Turrill,  4  Minn.  407  (CHI.  309);  Sheridan  v.  Mayor,  etc., 
68  y.  Y.  30;  Coe  v.  Hinkley,  109  Mich.  608,  67  N.  W.  915;  Marshall 
^.  Shibley,  11  Kan.  114;  Norton  v.  Kearney,  10  Wis.  443.  Falconer 
T.  Hunt,  39  Ark.  68,  and  Thatcher  v.  Franklin,  37  Ark.  64,  which  are 
relied  upon  to  sustain  the  decision  of  the  United  States  court  of  ap- 
peals in«the  Indian  Territory,  have  no  application  to  the  case  at  bar. 
In  both  of  those  cases  the  contest  was  between  the  assignee  and 
creditors  of  the  assignor  or  officers  who  represented  them.  As  long 
as  no  creditor  of  the  assignor  questions  the  validity  of  the  assign- 
ment, a  debtor  of  the  assignor  cannot  do  so.  Until  the  assignment  is 
set  aside  by  a  court  of  competent  jurisdiction,  the  assignee  has  the 
right  to  collect  the  assets  assigned  to  him,  and  his  quittance  to  a 
debtor  who  paid  the  money  in  good  faith  would  be  a  complete  bar  to 
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any  other  action  by  any  other  party.  Even  payments  to  benefidarieg 
made  by  an  assignee  imder  an  assignment  which  is  thereafter  set 
aside  as  fraudulent  will  entitle  him  to  credit  therefor,  and  he  wOl 
not  be  compelled  to  account  a  second  time  for  money  so  paid.  Riggs 
V.  Murray,  2  Johns.  Ch.  565;  Cullumb  v.  Read,  24  N.  Y.  505,  515; 
Hunt  V.  Weiner,  39  Ark.  70,  77.  The  judgment  of  the  United  States 
court  of  appeals  in  the  Indian  Territory  is  reversed,  and  that  of  the 
United  States  court  for  the  Northern  district  of  the  Indian  Territory 
in  favor  of  the  plaintiff  in  error  affirmed. 


(101  Fed.  91.) 

ALEXANDER  et  aL  v.  GORDON  et  aL 

(Carcoit  Court  of  Appeals,  Elgbth  Circuit    March  21,  1900.) 

No.  1.254. 

1.   EjECTMENT—EvrDENCB— AbKANSAS  StATUTB. 

The  statute  of  Arkansas  (Sand.  &  H.  Dig.  1894,  §§  2578-2580)  requiring 
eacli  party  in  an  action  of  ejectment  to  file  with  his  pleading  copies  of  all 
deeds  or  other  written  instruments  of  title  on  which  be  relies,  and  pro- 
viding that  the  adverse  party  shall  by  his  pleading  except  to  any  of  such 
documentary  evidence  to  which  he  may  wish  to  object,  which  exceptions 
sbaU  be  passed  on  by  the  court,  and  that  all  objections  not  so  tsiken  shall 
be  waived,  prescribes  a  statutory  rule  of  evidence,  which  will  be  enforced 
by  the  federal  courts  in  the  state;  and  a  party  who,  after  filing  excep- 
tions to  a  deed  or  other  document  set  out  by  his  adversary,  withdraws  the 
same,  waives  any  right  to  object  to  such  document  on  the  trial. 

2l  Limitation— Extension  by  Prior  Suit— Identity  of  Suits. 

Under  Sand.  &  H.  Dig.  Ark.  1894,  §  4841,  which  provides  that  when  an 
action  is  commenced  within  the  time  limited  by  the  statute  of  limitations, 
in  which  the  plaintiff  suffers  a  nonsuit,  etc.,  he  may  commence  a  new  action 
within  one  year  thereafter,  the  record  in  an  equity  suit  to  recover  pos- 
session of  land,  which  was  dismissed  without  prejudice,  is  admissible  to 
avoid  the  bar  of  limitation  in  an  action  of  ejectment  for  the  same  land 
commenced  within  a  year  thereafter  by  the  same  plaintiffs,  claiming  In 
the  same  right,  and  against  the  successors  in  interest  of  the  former  de- 
fendant 

8.  Tax  Sale— Suit  to  Recover  Property  Sold— Special  Statutory  LniriA- 
tion. 
Sand.  &  H.  Dig.  Arlt.  1894,  §  4819,  which  provides  that  no  action  for 
.  the  recovery  of  lands  sold  for  taxes,  or  for  possession  thereof,  shall  be 
maintained  unless  It  appears  that  the  plaintiff  or  his  predecessor  In  title 
was  seised  or  possessed  of  such  lands  within  two  years  next  preceding 
the  commencement  of  such  action,  while  it  may  be  given  effect  to  protect 
the  title  of  a  tax  purchaser  from  attacl^  on  account  of  mere  irregularities 
in  the  proceedings  upon  which  it  rests,  cannot  operate  to  deprive^ an  owner 
of  his  lands,  or  the  right  to  recover  possession  thereof,  because  they  have 
for  two  years  been  in  possession  of  a  purchaser  at  a  tax  sale,  which  ap- 
pears on  the  face  of  the  proceedings  to  be  void,  because  the  oflicer  wbo 
made  it,  by  reason  of  the  failure  to  record  with  the  county  derk  the  list 
of  lands  and  notice  of  sale,  which  is  made  by  the  statute  a  condition 
precedent  to  the  power  of  sale,  was  without  jurisdiction  or  authority  to 
effect  such  sale,  and  because  it  was  made  for  taxes  levied  In  excess  of  the 
limit  prescribed  by  law.  Such  construction  would  make  it  an  arbitrary 
enactment  depriving  an  owner  of  his  property  without  due  process  of  law. 
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4  Ldcitations—Special  Statute— Recovery  of  Property  Sold  at  Judicial 
Sale. 

Sand.  &  H.  Dig.  Ark.  18&4,  §  4818,  providing  that  all  actions  against  tbe 
purchaser,  bis  heirs  or  assigns,  for  the  recovery  of  lands  sold  at  Judicial 
sales,  shall  be  brought  within  five  years  after  the  date  of  such  sale,  and 
not  thereafter,  cannot  be  invoked  to  sustain  the  title  to  land  acquired 
under  a  judicial  sale  in  a  partition  suit  between  strangers  to  the  true 
title,  as  against  the  real  owner,  who  was  not  a  party  to  such  suit 

5w  Same— Possession. 

Under  such  statute  the  possession  of  the  premises  is  not  an  element  in 
the  limitation  prescribed,  which  runs  from  the  date  of  the  sale,  regardless 
of  pofiseffiion. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

On  April  22,  1896,  the  defendants  in  error,  John  T.  Ctordon,  Hattie  Gordon 
Ralston,  Malcomb  Musgrave,  and  Jiilia  M.  Sargent,  brought  an  action  of  eject- 
ment against  William  N.  Young  for  the  possession  of  the  W.  14  of  section  11, 
township  2  S.,  of  range  9  W.,  in  Lonoke  county,  in  the  state  of  Arkansas. 
They  alleged  in  their  complaint  that  this  land  was  granted  by  the  United 
States  to  the  state  of  Arkansas,  and  by  the  state  of  Arkansas  to  Theron 
Brownfield;  that  Brownfield  sold  the  land  to  James  G^  Gordon  on  April  24, 
1854,  and  conveyed  it  by  his  deed  on  February  7,  1857,  to  the  legal  heirs  of 
said  Gordon;  that  the  plaintiffs  were  his  legal  heirs;  that  he  had  died  before 
said  deed  was  made,  and  by  his  last  will  and  testament  had  devised  all  his 
property  to  the  plaintiffs;  that  on  July  7,  1891,  they  commenced  a  suit  on  the 
equity  side  of  the  court  against  Young's  grantor  to  quiet  their  title,  and  to 
procure  possession  of  the  land  here  in  controversy;  and  that  on  the  11th  day 
of  February,  1896,  such  suit  was  dismissed  without  prejudice  to  the  main- 
tenance of  another  action.  They  also  allege  that  defendant  Young  was  in 
tbe  unlawful  possession  of  the  premises.  They  attached  as  exhibits  to  their 
complaint  copies  of  the  grants  of  the  land  from  the  state  of  Arkansas  to 
Brownfield,  of  the  deed  from  Brownfield  to  the  executor  and  heirs  of  .James 
Q.  Gordon,  and  of  the  will,  and  the  probate  of  the  will,  of  Gordon.  The  de- 
fendant Young  answered  that  the  plaintiffs  were  not  owners  of  the  land;  that 
his  (the  defendant's)  possession  was  lawful;  that  in  March,  1868,  one  W.  J.  Rog- 
ers bought  the  land  in  the  name  of  his  brother  P.  V.  Rogers  for  the  taxes  of 
1867,  and  obtained  a  certificate  of  purchase,  which  was  lost,  and  that  for  this 
reason  no  deed  for  the  tax  sale  was  executed;  that  Rogers  conveyed  the  land  * 
to  one  Dough  try;  that  Doughtry  conveyed  it  to  England;  that  England  and 
Rogers  conveyed  to  M.  P.  S.  Boyd,  as  administrator  of  the  estate  of  Emily 
Bogers;  that  in  a  certain  suit  in  partition  pending  in  the  Lonoke  circuit  court, 
in  which  M.  P.  S.  Boyd  and  others  were  plaintiffs  and  James  Blanton  and 
others  were  defendants,  on  the  11th  day  of  January,  1883,  it  was  decreed  that 
said  lands  should  be  sold;  that  at  the  sale  under  the  decree  W.  F.  Jackson 
purchased  the  lands  on  December  12,  1883,  and  received  a  commissioner's 
deed  therefor;  that  Jackson  mortgaged  the  land  to  the  defendant  Young, 
who  foreclosed  the  mortgage  in  due  form.  The  defendant  attached  to  his  an- 
swer copies  of  the  record  of  the  tax  sale  of  this  land  to  Rogers  in  1868,  re- 
ferred to  in  his  complaint;  of  the  deed  from  Rogers  to  Doughtry;  of  the  deed 
from  Doughtry  to  England;  of  the  deed  of  England  and  Rogers  to  Boyd,  as 
administrator;  of  the  decree  in  partition,  which  disclosed  the  fact  that  nei- 
ther the  plaintiffs  nor  any  of  their  grantors  were  parties  to  that  decree,  or 
to  the  suit  in  which  it  was  rendered;  of  the  commissioner's  deed  to  Jackson; 
and  of  the  decree  and  deed  of  the  commissioner  to  Young  upon  the  fore- 
dosure  of  the  Jackson  mortgage.  On  September  20,  1897,  the  defendants  in 
error  filed  a  petition  which  alleged  that  since  the  making  of  the  answer  the 
defendant  Young  had  died  intestate;  that  Charles  N.  Alexander  had  been  ap- 
pointed administrator  of  his  estate;  that  his  surviving  heirs  were  his  miuor 
cfaHdr^,  Maggie  Young,  Futhey  Young.  Roger  Young,  Leta  Young,  Harold 
Young,  and  Ruth  Young;  that  Charles  N.  Alexander  was  their  legal  guardian; 
--and  prayed  that  the  suit  might  be  revived  against  the  administrator  and 
against  the  minor  children  and  their  guardian.    An  order  of  revivor  was  made. 
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and  thereafter  the  plaintiff  in  error  Charles  N.  Alexander,  as  administrator 
of  the  estate  of  W.  N.  Young,  deceased,  appeared  In  this  suit,  and  answered 
that  he  was  the  administrator,  and  was  in  possession  of  the  lands  in  contro- 
versy; that  the  answer  of  the  decedent  was  true;  and  that  he  adopted  tbe 
same.  He  then  proceeded  to  allejre  In  detail  the  various  proceedings  from  the 
assessment  to  the  sale  upon  which  the  tax  sale  of  1868  to  Rogers  was  based, 
and  alleged  that  he,  as  the  Administrator,  held  the  lands,  and  that  the  heirs 
of  Young  owned  them  in  fee  under  said  tax  sale  and  the  mesne  conveyances 
set  out  in  the  answer  of  their  decedent.  For  a  further  answer,  he  pleaded 
that  those  under  whom  he  and  the  heirs  of  Young  claimed  the  property  had 
paid  the  taxes  thereon  from  1868  to  1898,  inclusive,  and  that  they  had  made 
improvements  upon  the  premises  of  the  value  of  $9,500.  He  also  alleged  that 
he  was  the  legal  guardian  of  the  minor  heirs  of  the  decedent.  Young,  and  that 
as  such  guardian  he  entered  his  appearance,  and,  for  his  wards,  adopted  the 
answer  of  the  decedent  as  amended  by  his  answer.  D.  E.  Bradshaw,  one  of 
the  attorneys  for  the  plaintiffs  In  error,  was  appointed  attorney  ad  litem  for 
the  minor  heirs,  and  filed  a  report  in  the  court  below,  in  which  he  alleged  that 
he  had  seen  personally  one  of  the  minors,  and  had  addressed  letters  to  the 
others,  informing  them  of  the  nature  and  pendency  of  the  suit,  and  had  con- 
sulted with  Charles  N.  Alexander,  and  was  informed  and  believed  that  Alex- 
ander had  put  in  a  defense  for  the  minor  children.  Upon  these  pleadings  the 
case  was  tried  to  a  jury,  and  the  result  was  a  verdict  and  judgment  that  the 
defendants  in  error  ^onld  recover  the  possession  of  the  land,  and  that  the 
plaintiffs  In  error  should  recover  the  sum  of  ^,500  for  the  improvements  on 
the  land,  the  taxes  paid  thereon,  and  the  interest  on  the  amount  so  paid,  and 
for  the  costs  incident  to  this  recovery.  The  admiillstrator  and  the  heirs  of 
Young  sued  out  a  writ  of  error  to  reverse  this  judgment  The  alleged  errors 
which  they  assign  are  considered  in  the  opinion. 

Sara  W.  Williams  and  D.  E.  Bradshaw,  for  plaintiffs  in  error. 
P.  C.  Dooley  and  Jacob  Trieber,  for  defendants  in  error. 
Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

1.  The  first  two  errors  assigned  are  that  the  court  received  in  evi- 
dence the  deed  of  Theron  Brownfield  to  the  executor  and  heirs  of 
James  G.  Gordon,  deceased,  dated  on  February  7,  1857,  a  copy  of 
which  was  attached  to  the  complaint,  and  that  it  received  in  evidence 
a  copy  of  the  will  of  James  G.  Gordon,  deceased,  and  of  its  probate, 
which  was  a  duplicate  of  one  of  the  exhibits  attached  to  the  com- 
plaint. These  specifications  of  error  are  untenable  under  the  stat- 
utes of  Arkansas  relative  to  pleadings  and  evidence  in  actions  of 
ejectment.  Those  statutes  provide  that  the  plaintiff  shall  set  forth  in 
his  complaint  all  deeds  and  other  written  evidences  of  title  on  which 
he  relies,  and  shall  file  copies  of  the  same  as  exhibits  therewith,  afld 
that  the  defendant  shall  plead  in  the  same  manner.  They  require  the 
defendant  in  his  answer  to  set  forth  exceptions  to  any  of  said  docu- 
mentary evidence  relied  on  by  the  plaintiff  to  which  he  may  wish  to 
object,  and  they  impose  the  same  duty  upon  the  plaintiff  regarding 
the  documentary  evidence  disclosed  by  the  defendant.  They  provide 
that  all  such  exceptions,  shall  be  passed  on  by  the  court,  and  shall 
be  sustained  or  overruled  as  the  law  may  require,  and  they  expressly 
declare  that  *'all  objections  to  such  evidences  not  specifically  pointed 
out  in  the  manner  provided  shall  be  waived."  Sand.  &  H.  Dig. 
Ark.  1894,  §§  2578-2580.  The  original  defendant,  Young,  filed  an 
exception  to  the  deed  of  Brownfield,  but  not  to  the  will  or  its  probate. 
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Before  the  trial,  however,  the  plaintiffs  in  error  withdrew' all  their 
exceptions  to  the  documentary  evidence  of  the  plaintiff,  and  in  this 
state  of  the  record  the  case  proceeded  to  trial.  The  purpose  of  the 
statutory  provisions  to  which  we  have  referred  is  to  prevent  surprise, 
and  to  enable  parties  to  correct  immaterial  defects  in  their  evidences 
of  title  before  they  enter  upon  the  trial.  The  object  is  a  worthy  one, 
and  the  provisions  to  attain  it  are  wise  and  salutary,  and  should  be 
enforced.  The  plaintiffs  in  error  waived  all  objections  to  the  receipt 
in  evidence  of  the  deed  and  the  will  by  their  withdrawal  of  their  ex- 
ceptions to  them  before  the  trial,  and  their  specifications  of  error  in 
that  regard  are  futile. 

2.  The  next  complaint  is  that  the  court  received  in  evidence  the 
record  of  the  suit  in  chancery  between  James  G.  Gordon  and  W.  F. 
Jackson  to  settle  the  title  to  the  land  in  controversy,  and  place  the 
possession  of  it  in  Gordon,  which  was  commenced  on  the  7th  of  July, 
1891,  and  was  dismissed  on  the  15th  day  of  February,  1896,  over  the 
objection  of  the  plaintiffs  in  error  that  it  was  not  a  possessory  action, 
and  did  not  stop  the  statute  of  limitations  from  running.  Defendants 
in  error  claimed  the  title  and  the  possession  of  the  property  under  the 
complainant  in  that  suit,  and  the  plaintiffs  in  error  claimed  them  un- 
der the  defendant  in  that  suit.  One  of  the  provisions  of  the  statutes 
of  limitations  of  the  state  of  Arkansas  is: 

**lf  any  action  shall  be  commenced  within  the  time  respectively  prescribed 
In  this  act  and  the  plaintiff  therein  suffer  a  nonsuit,  or  after  a  verdict  for  him 
the  Judgment  be  arrested,  or  after  judgment  for  him  the  same  be  reversed 
on  app«>al  or  writ  of  error,  such  plaintiff  may  commence  a  new  action  within 
one  year  after  such  nonsuit  suffered  or  judgment  arrested  or  reversed. 
•  ♦  •  And  If  the  cause  of  such  action  survive  to  his  heirs  or  survive  to  his 
executors  or  administrators  they  may  in  like  manner  commence  a  new  action 
or  talce  out  a  mandate  within  the  time  aUowed  such  plaintiff."  Sand.  &  H. 
Dig.  Ark.  18W,  }  4841. 

The  record  of  the  suit  in  equity  was  introduced  in  evidence  by  the 
defendants  in  error,  under  this  section  of  the  statutes,  to  avoid  the 
bar  of  limitation;  and  no  argument  can  make  it  clearer  that  it  had 
that  effect  than  does  the  statement  of  the  facts  and  of  the  law  which 
has  already  been  made.  The  suit  in  equity  was  between  parties 
claiming  in  the  same  right  as  the  parties  to  this  action.  It  was, 
among  other  things,  for  the  recovery  of  the  possession  of  the  same 
land.  By  the  plain  terms  of  the  statute,  it  prevented  the  bar  of 
limitation  when  these  defendants  in  error  commenced  their  new  ac- 
tion within  a  year  from  its  dismissal.  Bank  v.  Magness,  11  Ark.  344 ; 
Biscoe  V.  Madden,  17  Ark.  533;  Walker  v.  Peay,  22  Ark.  103;  Rail- 
wav  Co.  V.  Manees,  49  Ark.  246,  4  8.  W.  778;  Smith  v.  McNeal, 
109  U.  S.  426,  3  Sup.  Ct.  319,  27  L.  Ed.  986;  Glenn  v.  Liggett,  135 
U.  S.  533, 10  Sup.  Ct.  867,  34  L.  Ed.  262. 

3.  It  is  insisted  that  the  court  erred  because  it  refused  to  hold  that 
the  defendants  in  error  were  barred  from  the  maintenance  of  this  suit 
by  the  fact  that  they  were  not  seised  or  possessed  of  the  lands  within 
two  years  next  before  the  commencement  of  the  suit  in  equity,  on 
July  7,  1891.  This  contention  is  based  upon  the  fact  that  the  evi- 
dence tended  to  show  that  the  plaintiffs  in  error  and  their  ancestor 
Young,  under  whom  they  claimed,  were  in  the  actual  and  notorious 
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possession  of  this  land  from  January,  1887,  until  this  suit  was 
brought,  and  that  the  statutes  of  Arkansas  provide: 

"No  action  for  the  recovery  of  any  lands  or  for  the  possession  thereof 
against  any  person  or  persons,  their  heirs  or  assigns,  who  may  hold  such  lands 
by  virtue  of  a  purchase  thereof  at  a  sale  by  the  collector  or  commissioner 
of  state  lands  for  the  non-payment  of  taxes,  or  who  may  have  purchased  the 
same  from  the  state  by  virtue  of  any  act  providing  for  the  sale  of  lands  for- 
feited to  the  state  for  the  non-payment  of  taxes,  or  who  may  hold  such  lands 
under  a  donation  deed  from  the  state,  shaU  be  maintained  unless  It  appear 
that  the  plaintiff,  his  ancestor,  predecessor  or  grantor  was  seized  or  possessed 
of  the  lands  in  question  within  two  years  next  before  the  commencement  of 
such  suit  or  action."    Sand.  &  H.  Dig.  Ark.  18W,  §  4819. 

The  plaintiffs  in  error  were  in  possession  of  this  land,  and  were 
holding  it  by  virtue  of  the  sale  of  1868  for  the  nonpayment  of  taxes, 
for  more  than  two  years  before  the  suit  of  1891  was  commenced. 
They  therefore  fall  within  the  literal  terms  of  the  statute  of  limita- 
tions which  has  been  quoted.  An  examination  of  the  proceedings 
which  resulted  in  the  tax  sale,  however,  discloses  the  facts  that  no 
deed  had  ever  been  issued  upon  the  sale;  that  the  sale  itself  was  not 
only  irregular,  but  void,  because  it  was  made  for  the  collection  of  a 
tax  in  ^excess  of  the  amount  which  the  county  court  was  authorized 
by  the'  statutes  to  levy,  and  because  the  officer  who  made  the  sale 
was  without  jurisdiction  or  authority  to  effect  it.  The  levy  of  a 
higher  ra*e  of  taxes  than  that  allowed  by  law  vitiates  the  sale. 
Worthen  v.  Badgett,  32  Ark.  496;  Cope  v.  Collins,  37  Ark.  649; 
Parr  v.  Matthews,  50  Ark.  390,  8  S.  W.  22.  Section  117,  c.  148, 
Gould's  Dig.  Ark.  1858,  under  which  this  sale  was  made,  provides: 

"The  coUector  shaU  before  the  day  of  the  sale  mentioned  In  said  notice 
cause  to  be  recorded  in  the  office  of  the  clerk  of  the  county  court  In  a  book 
to  be  hy  him  provided  and  kept  for  that  purpose  such  Ust  and  notice  [the  list 
of  property  proposed  to  be  sold  and  the  notice  of  the  sale]  and  such  clerk 
ShaU  make  the  record  from  the  list  and  notice  published  in  the  newspaper 
and  shall  certify  at  the  foot  of  the  record  the  name  of  said  newspaper  and 
the  length  of  time  such  Ust  and  notice  was  published  before  the  ds^  of  sale, 
which  record  shaU  be  evidence  of  the  facts  therein  stated." 

No  such  record  was  made  before  the  day  of  sale.  The  statute 
made  the  record  of  this  notice  a  condition  precedent  to  the  vesting  of 
the  power  in  the  collector  to  effect  the  sale.  Without  a  compliance 
with  this  condition,  he  had  neither  power  nor  jurisdiction  to  sell  this 
land.  The  pretended  sale  which  he  made  was  therefore  made  with- 
out authority,  and  was  void.  Martin  v.  Barbour  (C.  C.)  34  Fed.  701, 
705,  707;  Id.,  140  U.  S.  634,  646,  647,  11  Sup.  Ct.  944,  35  L.  Ed.  546. 

lie  real  question  here  is,  therefore,  whether  or  not  one  who  holds 
the  possession  of  land  for  two  years,  under  a  sale  which  is  clearly 
void  upon  the  face  of  the  proceedin<;s  which  evidence  it,  may  there- 
by deprive  the  owner  of  the  land  of  his  title  to  it,  under  this  statute, 
without  a  trial,  hearing,  or  notice.  Our  attention  has  been  called  to 
a  dictum  of  the  supreme  court  of  Arkansas,  found  in  Woolfork  v. 
Buckner,  60  Ark.  163,  167,  29  S.  W.  372,  which  declares  that  this  is 
the  effect  of  the  two-years  statute  of  limitation  under  consideration. 
This  declaration  was,  however,  unnecessary  to  the  determination  of 
the  questions  presented  in  that  case,  and  it  seems  to  be  contrary  to 
sound  principles  of  jurisprudence  and  of  construction.    The  consti- 
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tntion  of  the  United  States  and  the  constitution  of  the  state  of  Ar- 
kansas contain  the  basic  principle  of  English  jurisprudence, — that 
no  person  shall  be  deprived  of  his  life,  liberty,  or  property  without 
due  process  of  law.    Const.  U.  S.  Amend,  art.  14;  Const.  Ark.  art.  2, 
§  21.    Chancellor  Kent  says,  "The  better  and  larger  definition  of  'due 
process  of  law'  is  that  it  means  law  in  its  regular  administration 
through  courts  of  justice."    2  Kent,  Comm.  13.    While  it  is  difficult 
and  onwise  to  undertake  to  accurately  define  the  term,  it  is  certain 
that  **due  process"  must  be  a  course  of  legal  proceedings  according  to 
those  rales  and  forms  which  have  been  established  for  the  protec- 
tion of  private  rights.    It  must  be  one  that  is  appropriate  to  the  case, 
and  just  to  the  party  affected.    It  must  give  to  the  parties  affected  an 
opportunity  to  be  heard  respecting  the  justice  of  the  disposition  of  the 
property  whose  title  it  seeks  to  devest.    It  is  plain  that  the  mere 
fiat  of  a  legislature  that  the  property  of  A.  shall  become  the  prop- 
erty of  B.  falls  within  the  ban  of  the  constitutional  provision.    It  is 
undoubtedly  competent  for  the  legislative  department  to  enact  rea- 
sonable statutes  of  limitation,  to  provide  that  the  adverse  posses- 
sion of  lands  for  a  reasonable  time  under  a  tax  or  judicial  sale  shall 
cure  the  mere  irregularities  in  the  proceedings  upon  which  it  rests. 
But  a  provision  that  the  possession  of  land  for  the  limited  term  of 
two  years  under  a  purchase  at  a  tax  sale  which  clearly  appeared 
upon  its  face  to  be  void  because  the  officer  who  made  it  had  no  juris- 
diction or  authority  to  effect  it,  and  because  it  was  made  for  taxes 
levied  in  excess  of  the  limit  prescribed  by  the  law,  is  not  process  of 
law,  but  is  a  mere  legislative  fiat,  and  in  violation  of  the  funda- 
mental principle  of  our  jurisprudence.    If  this  was  the  purpose  and 
intent  of  the  legislature  of  Arkansas  in  the  passage  of  this  act  of 
limitation,  the  law  could  not  be  sustained.     It  may,  and  perhaps 
does,  have  a  more  limited  operation.     It  may  serve  the  purpose, 
after  the  tax  purchaser  has  had  possession  of  the  property  for  two 
years  under  a  sale  made  by  an  officer  having  jurisdiction  and  au- 
thority to  make  it  for  the  collection  of  taxes  legally  levied,  to  bar  the 
former  owner  from  recovering  his  property  on  account  of  mere  ir- 
regularities in  the  proceedings  upon  which  the  sale  is  based.    This 
is  the  effect  given  to  this  statute  by  the  supreme  court  of  the  United 
States  in  the  case  of  Redfield  v.  Parks,  132  U.  S.  239,  241-252,  10 
Sup.  Ct.  83,  33  L.  Ed.  327.    It  is  the  effect  given  to  a  somewhat  simi- 
lar statute,  limiting  to  two  years  an  attack  upon  a  tax  sale,  by  the 
supreme  court  of  Arkansas  in  Radcliffe  v.  Scruggs,  46  Ark.  96,  106. 
That  court  there  approved  the  principle  upon  which  we  rest  the  de- 
cision in  this  case.    It  said: , 

"Neither  the  validity  nor  the  construction  of  this  statute  has  been  settled 
\i7  previous  decisions  of  this  court,  further  than  that  It  does  not  operate  to 
deprive  the  former  owner  of  any  meritorious  defense.  And  by  'meritorious 
defense*  we  mean  any  act  or  omission  of  the  revenue  officers  In  violation  of 
the  law,  and  prejudicial  to  his  rights  or  interests,  as  well  as  those  Jurisdic- 
tional and  fundamental  defects  which  affect  the  power  to  levy  the  tax,  or  to 
sell  for  Its  nonpayment.  But,  whUe  the  act  cannot  have  the  free  course  that 
its  framers  Intended,  It  Is  still  our  duty  to  give  It  such  effeot  as  may  be  con- 
sistent with  l^al  and  constitutional  principles.  And  this  may  be  best  ac- 
eomplished  by  restricting  the  operation  to  mere  Irregularities  or  informalities 
on  the  iMirt  of  the  officers  having  some  duty  to  perform  In  relation  to  the 
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assessment,  levy  of  taxes,  or  sale.  Our  legislation  and  previous  decisions  hare 
always  distinguished  between  this  class  of  defects,  which  have  no  tendency  to 
injuriously  affect  the  taxpayer,  and  substantial  defects,  such  as  go  to  the 
jurisdiction  of  the  levying  court  to  levy  a  particular  tax.  or  to  the  power  of  the 
officer  to  sell  for  •nonpayment,  or  the  omission  of  any  legal  duty  which  is 
calculated  to  prejudice  the  landowner." 

Our  conclusion  is  that  two  years  of  possession  of  land  by  a  pur- 
chaser at  a  tax  sale  which  appears  on  the  face  of  the  proceedings  to 
be  void,  because  the  oflScer  who  made  the  sale  had  no  jurisdiction  or 
authority  to  effect  it,  and  because  the  levy  of  the  tax  for  which  it 
was  made  was  contrary  to  law,  does  not  deprive  the  owner  of  his 
title  to  the  land,  or  of  his  right  to  recover  possession  of  it,  under 
section  4819,  Sand.  &  H.  Dig.  Ark.  1894. 

4.  Another  contention  of  counsel  for  plaintiffs  in  error  is  that  this 
judgment  should  be  reversed  because  neither  this  suit,  nor  the  suit 
in  equity  which  was  commenced  on  July  7,  1891,  was  brought  with- 
in five  yeare  after  the  judicial  sale  in  the  partition  suit,  which  was 
made  on  December  12, 1883.  This  position  is  based  upon  the  follow- 
ing section  of  the  statutes  of  Arkansas: 

''AH  actions  against  the  purchaser,  his  heirs  or  assigns,  for  the  recovery  of 
lands  sold  at  judicial  sales  shall  be  brought  within  five  years  after  the  date 
of  such  sale,  and  not  thereafter;  saving  to  minors  and  persons  of  unsound 
mind  the  period  of  three  years  after  such  dlsabUity  shaU  have  been  remoTed." 
Sand.  &  H.  Dig.  Ark.  1894.  S  4818. 

But  neither  the  defendants  in  error,  nor  any  of  those  under  whom 
they  claim,  were  parties  to  the  partition  suit  under  which  this  sale 
was  made.  That  suit  was  brought  by  parties  claiming  under  the  tax 
sale  against  other  parties  claiming  under  the  same  s«de,  for  the  pur- 
pose of  determining  their  rights  against  each  other  under  that  sap- 
posed  title.  No  question  of  title  to  the  property  was  involved  or 
could  have  been  tried  in  that  suit.  No  notice  of  the  suit  was  given 
to  any  of  the  real  owners  of  the  land.  May  the  legislature  of  a  state 
provide  that  strangers  to  the  title  to  land  may  institute  and  main- 
tain a  suit  between  themselves,  and  obtain  a  judicial  sale  of  the  prop 
erty  without  notice  to  the  real  owners,  and  thereby,  or  by  the  lapse 
of  time  thereafter,  without  adverse  possession  or  notice  to  the  own- 
ers, devest  their  title?  The  question  is'susceptible  of  but  one  answer. 
Such  an  act  would  fall  under  the  ban  of  the  constitutional  provision 
which  has  been  already  considered.  It  would  give  to  the  parties 
whose  title  was  to  be  devested  no  opportunity  to  be  heard  respect- 
ing the  judgment  recovered,  or  the  effect  of  the  proceedings  had.  It 
would  be  a  proceeding  which  condemns  without  hearing,  proceeda 
without  inquiry,  and  renders  judgment  without  trial.  It  would  not 
be  due  process  of  law.  If  the  purpose  of  this  statute  was  to  devest 
the  title  of  the  owner  of  land  in  this  way,  it  is  unconstitutional  and 
void.  It  is  not  probable  that  the  legislature  intended  to  work  such 
an  injustice.  The  true  interpi*etation  of  the  statute  probably  is  that 
those  who  claim  under  the  parties  whose  rights  were  heard  and  ad- 
judicated in  a  given  suit  may  not  attack  the  title  of  the  purchaser 
under  a  judicial  sale  in  that  proceeding  five  years  after  the  date  of 
the  sale.  Such  a  construction  avoids  the  constitutional  difficulty, 
because  the  persons  thus  barred  stand  in  privity  with  the  parties  to 
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the  suit,  and  have  had  constructive  notice  of,  and  an  opportunity  for 
a  hearing  and  a  decision  of,  their  claims.    Any  broader  construc- 
tion renders  the  statute  ineffectual.    Laws  of  this  character  have 
frequently  been  enacted  by  the  legislatures  of  the  various  states. 
They  generally  limit  attacks  upon  judicial  sales  made*  in  proceed- 
ings in  the  nature  of  proceedings  in  rem,  such  as  guardians'  sales, 
administrators'  sales,  sales  in  proceedings  to  collect  taxes,  and  other 
sales  of  this  nature,  in  which  jurisdictional  notices  run  against  all  the 
world,  or  all  the  persons  interested  in  the  property  or  in  the  estates. 
But  the  rule  is,  even  in  these  cases,  that  special  statutes  of  limita- 
tions have  no  application  to  cases  in  which  the  notices  required  to  be 
given  are  so  insufficient  in  themselves,  or  so  defectively  served,  that 
no  jurisdiction  to  take  the  proceedings  against  the  parties  interested 
is  conferred.     Thus,  in  Pursley  v.  Hayes,  22  Iowa,  11,  25,  which  was 
an  attack  by  a  ward  upon  a  guardian's  sale  protected  by  this  stat- 
ute:     •^No  person  can  question  the  validity  of  such  sale  after  the 
lapse  of  five  years  from  the  time  it  was  made," — it  was  held  that 
where  one  without  semblance  of  authority  acted  as  a  guardian  in 
making  the  sale,  or  one  who  was  lawfully  appointed  guardian  made 
the  sale  without  any  notice  to  the  ward  or  pretei^  thereof,  the  pur- 
chaser could  not  use  the  statute  to  protect  him  in  his  title.     In 
Boyles  v.  Boyles,  37  Iowa,  592,  the  heir  of  a  deceased  person  at- 
tacked an  administrator's  sale  more  than  five  years  after  it  was 
made,  and  the  purchaser  sought  to  sustain  it  under  this  statute: 
**No  action  for  the  recovery  of  real  estate  sold  by  an  executor  can  be 
sustained  by  any  person  claiming  under  the  deceased  unless  brought 
within  five  years  next  after  the  sale."    But  the  sale  had  been  made 
without  the  notice  required  by  law,  and  the  court  held  that  the  stat- 
ute had  no  application  to  cases  where  there  was  no  valid  sale  on 
account  of  the  want  of  the  jurisdictional  notice;  citing  Good  v.  Nor- 
ley,  28  Iowa,  188.     To  the  same  effect  is  Rankin  v.  Miller,  43  Iowa, 
11, 21.    In  the  state  of  Minnesota  the  collection  of  taxes  against  real 
estate  is  enforced  by  means  of  the  entry  of  a  judgment  in  the  court 
of  general  jurisdiction  upon  a  publication  of  a  list  of  the  real  estate, 
and  of  notice  of  the  time  and  place  when  the  application  for  judg- 
ment will  be  made.    After  this  tax  judgment  is  rendered,  a  sale  of 
the  property  is  made  under  a  proper  notice.    The  statute  then  pro- 
vides:   "The  judgment  and  sale  herein  provided  for  shall  not  be  set 
aside  unless  the  action  in  which  the  validity  of  the  judgment  or  sale 
shall  be  called  into  question,  or  the  defense  to  any  action  alleging 
its  validity,  be  brought  within  nine  months  of  the  date  of  said  sale." 
Numerous  cases  have  arisen  in  which  the  published  list  and  notice  of 
application  for  judgment  failed  to  properly  describe  the  real  estate 
in  controversy,  and  the  purchaser  has  endeavored  to  sustain  his  title 
under  this  statute.    The  supreme  court  of  Minnesota  has  uniformly 
held  that  it  was  not  within  the  power  of  the  legislature  to  declare 
that  a  mere  claim  of  title  on  paper  should  ripen  into  good  title  as 
against  the  lawful  owner  of  the  property,  and  that  the  effect  of  this 
Rtatute  must  be  restricted  to  cases  in  which  the  jurisdictional  no- 
tice was  sufficient  in  itself  and  properlv  served.    Feller  v.  Clark,  30 
Minn.  338,  340,  31  N.  W.  175;  Kipp  v.>ernhold,  37  Minn.  132,  131, 
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33  N.  W.  697;  Baker  v.  Kelley,  11  Minn.  480  (Gil.  358,  371);  Smith  v. 
Kipp,  49  Minn.  119,  125,  51  N.  W.  656.  If  these  special  statutes  of 
limitations  are  insufficient  to  sustain  the  title  of  purchasers  in  pro- 
ceedings of  this  nature  unless  the  jurisdictional  notices  are  given  to 
the  parties  interested,  much  less  can  a  statute  be  sustained  which 
undertakes  to  enable  strangers  to  the  title  to  land  to  devest  it  from 
the  owner  by  a  judicial  sale  in  a  suit  between  themselves  without 
any  notice  to  the  owner  of  the  property,  or  any  adverse  possession. 
It  will  be  noticed  that  this  statute  is  not  in  any  proper  sense  a  stat- 
ute of  limitation.  It  does  not  operate  as  the  foundation  of  title  to 
property  in  possession.  By  its  terms  it  gives  to  the  purchaser  at  a 
judicial  sale  in  a  proceeding  to  which  the  owner  is  not  a  party  the 
absolute  title  to  the  owner's  property  five  years  thereafter  although 
the  owner  may  during  all  this  time  be  in  possession  of  the  property, 
or  it  may  be  vacant  and  unoccupied,  so  that  he  could  not  maintain 
an  action  for  its  possession.  The  five  years  run  regardless  of  the 
possession  from  the  time  of  the  sale.  Mitchell  v.  Etter,  22  Ark.  178, 
181,  183;  Keatts  v.  Fowler's  Devisees,  Id.  483,  485,  487.  The  stat- 
ute does  not  take  away  certain  forms  of  remedy  and  leave  the  prop- 
erty right  of  the  jjMirties  unaffected.  It  devests  the  property  of  the 
owner  and  vests  it  in  the  purchaser  at  the  judicial  sale  five  years 
after  it  is  made  regardless  of  possession  and  regardless  of  notice  to 
the  ow^ner.  It  was  not  within  the  power  of  the  legislature  to  pro- 
duce such  a  result  by  the  mere  enactment  of  a  statute.  The  conclu- 
sion is  that  section  4818,  Sand.  &  H.  Dig.  Ark.  1894,  cannot  be  in- 
voked to  sustain  the  title  to  land  under  a  judicial  sale  against 
strangers  to  the  judicial  proceeding  in  which  the  sale  was  made. 

5.  It  is  assigned  as  error  that  the  court  below  refused  to  instruct 
the  jury  that  if  the  plaintiffs  in  error,  and  those  under  whom  they 
claimed,  had  held  possession  of  the  lands  under  the  judicial  sale  of 
1883  for  a  period  of  five  years  next  before  July  7,  1891,  they  were 
entitled  to  the  possession  of  the  lands.  There  was  no  error  in  the 
refusal.  Possession  of  the  premises  is  not  an  element  in  the  flve- 
years  limitation  prescribed  by  the  section  of  the  statute  we  have 
been  considering.  The  time  under  that  statute  runs  from  the  date 
of  the  sale,  regardless  of  possession. 

6.  Section  4815,  Sand.  &  H.  Dig.  Ark.  1894,  provides,  in  effect,  that 
no  person  shall  maintain  any  action  at  law  for  any  lands,  except 
within  seven  years  next  after  his  cause  of  action  has  accrued;  and 
several  errors  are  assigned  relative  to  the  charge  of  the  court  in  ref- 
erence to  this  provision  of  law.  The  evidence  is,  however,  conclu- 
sive that  there  never  was  any  possession  by  the  plaintiffs  in  error, 
or  those  under  whom  they  claim,  prior  to  the  year  1887;  and  this 
statute  of  limitations  ceased  to  run  on  July  7, 1891,  when  the  suit  in 
equity  for  the  recovery  of  these  lands  was  brought  by  the  ancestor 
of  the  defendants  in  error.  This  statute  therefore  had  no  applica- 
tion to  the  case,  and  there  was  no  error  in  the  charge  of  the  cburt 
concerning  it. 

7.  After  the  court  had  charged  the  jury,  and  they  had  retired  to 
consider  the  verdict,  they  returned  to  the  court  room.  An  objection 
is  made  that  the  court  then  told  them,  with  reference  to  the  snit, 
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'that  there  was  a  question  of  the  statute  of  limitations  at  one  time 
in  it,  but  it  was  conceded  not  to  be  in  it  at  its  present  status."  This 
does  not  appear  to  be  a  correct  statement  of  the  claims  of  the  parties 
to  the  suit.  There  is  nothing  in  the  record  to  show  that  the  plain- 
tiffs in  error  ever  conceded  that  any  of  the  statutes  of  limitations 
were  not  in  the  case.  It  is  clear,  however,  from  the  evidence,  that 
the  plaintiffs  in  error  could  not  maintain  their  right  to  the  posses- 
sion of  the  property  under  any  of  these  statutes.  The  statement  of 
the  court  was  therefore  error  without  prejudice,  and  no  ground  for 
reversal. 

The  objections  to  this  judgment  which  have  now  been  considered 
dispose  of  all  of  the  specifications  of  error  contained  in  the  record. 
There  is  an  extended  argument  in  the  brief  of  the  plaintiffs  in  error 
in  support  of  the  view  that  this  judgment  should  be  reversed  be- 
cause no  proper  notice  of  the  application  to  revive  it  was  served  up- 
on the  minor  plaintiffs  in  error.  No  such  objection  was  made  in  the 
court  below.  One  of  the  attorneys  for  the  plaintiffs  in  error  acted  as 
the  guardian  ad  litem  for  the  minors,  and,  if  they  were  never  prop- 
erly in  the  case,  the  possession  of  the  property  was  in  the  adminis- 
trator, Alexander,  and  the  judgment  for  recovery  of  possession 
against  him  is  right,  and  should  be  affirmed.  If  counsel  for  plain- 
tiffs in  error,  upon  further  consideration,  are  of  the  opinion  that 
they  do  not  represent  the  plaintiffs  in  error  who  are  minors,  and  that 
they  ought  not  to  recover  or  receive  any  part  of  the  f3,500  which  was 
awarded  to  their  clients  by  the  judgment  in  this  case,  they  can  un- 
doubtedly find  some  means  of  escape  from  receiving  it.  The  judg- 
ment is  affirmed. 


(101  Fed.  102.) 

GARRETT  et  al.  v.  SOUTHERN  RY.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  15,  1900.) 

No.  760. 

Railroads— FiRBS  Sbt  by  Sparks  from  Engine— Nbgligencb— Burden  op 
Proop. 

In  an  action  a^lnst  a  railroad  company  for  damages  from  fire  alleged 
to  have  been  set  by  sparks  from  defendant's  locomotive,  the  burden  Is  on 
the  plaintiff  to  prove,  not  only  that  the  fire  was  caused  by  sparks  from 
defendant's  engine,  but  that  the  emission  of  such  sparks  was  due  to  de- 
fendant's negligence. 

Id  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 
C.  G.  Bond  and  J.  M.  Boone^  for  plaintiffs  in  error. 
W.  J.  Lamb  and  F.  P.  Poston,  for  defendant  in  error. 

Before  TAPT,  LURTON,  and  DAY,  Circuit  Judges. 

TAFT,  Circuit  Judge.  This  is  a  writ  of  error  brought  to  review  a 
judgment  for  the  defendant,  the  Southern  Railway  Company,  in  a 
suit  filed  against  the  company  by  G.  W.  Garrett  and  H.  E.  Ray  for 
120,000  damages  for  alleged  negligence  of  the  company  resulting  in 
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the  burning  and  destruction  of  the  planing-mill  plant  and  stock  of 
lumber  of  the  plaintiffs  at  Pocahontas,  Tenn.,  on  December  27, 18:i8. 
The  declaration  alleged  that  the  fire  which  destroyed  the  property 
was  caused  by  sparks  emitted  from  an  engine  negligently  constructed 
and  operated  by  the  defendant  company  on  its  switch  track  in  front 
of  the  plaintiffs'  mill.  The  cause  was  originally  brought  in  the  cir- 
cuit court  of  McNairy  county,  Tenn.,  and  was  removed  to  the  court 
below  by  the  railway  company  on  the  ground  of  diverse  citizenship 
of  the  parties.  The  defendant  denied  that  sparks  from  its  engine 
caused  the  accident,  and  further  denied  any  negligence  in  the  con- 
struction or  operation  of  its  locomotives.  The  case  was  heard,  and 
the  jury  returned  a  verdict  for  the  defendant. 

The  sole  question  presented  by  the  record  for  our  consideration  is 
whether  the  rule  which  the  court  laid  down  as  to  the  burden  of  proof 
was  correct.  There  is  not  in  Tennessee,  as  there  is  in  many  other 
states,  a  statute  defining  the  rule  to  be  enforced  as  to  the  burden  of 
proof  in  such  cases.  The  question  presented  to  the  court  below  and 
presented  here  is  one  of  common  law.  The  court  below,  in  effect 
instructed  the  jury  that,  as  the  plaintiffs  charged  the  defendant  with 
negligence,  the  burden  was  on  the  plaintiffs  to  show  the  defendant'^ 
negligence  by  a  preponderance  of  the  evidence;  that,  when  the  plain- 
tiffs established  by  such  preponderance  the  mere  fact  that  the  flre 
was  caused  by  sparks  from  an  engine  of  the  defendant,  it  still  re- 
mained for  him  to  prove  that  the  emitting  of  such  sparks  was  doe  to 
defendant's  negligence;  that,  if  the  jury  found  as  a  fact  that  under 
the  present  approved  methods  of  constructing  and  operating  locomo- 
tives it  was  improbable  that  fire  could  be  communicated  by  spark* 
from  an  engine  without  negligence,  then  the  jury  would  be  justified  in 
inferring  as  a  fact,  from  the  mere  circumstance  of  the  fire  and  ita 
origin  in  the  emission  of  sparks,  that  the  fire  was  caused  by  the  negli- 
gence of  the  defendant.  The  court  declined  to  charge  the  jury,  as 
matter  of  law,  that  mere  proof  that  the  fire  was  caused  by  sparks 
from  an  engine  was  prima  facie  evidence  of  the  negligence  of  the  de- 
fendant. There  is  great  contrariety  of  opinion  in  the  cases  upon  the 
question  whether  the  mere  communication  of  fire  by  sparks  of  an  en- 
gine is  prima  facie  evidence  of  negligence  in  a  railway  company- 
The  question  is  further  complicated  by  the  fact  that  in  many  states 
statutes  have  been  passed  which  make  such  evidence  prima  facie  evi- 
dence of  negligence.  Without  examining  the  cases,  we  think  we  may 
say  that  nearly  all  the  earlier  cases  hold  that  the  burden  is  upon  the 
plaintiffs  not  only  to  show  that  the  fire  was  caused  by  the  sparks, 
but  that  the  sparks  were  emitted  through  the  negligence  of  the  defend- 
ant. In  later  cases  the  effect  of  the  state  statutes,  and  the  difficultv 
attending  the  proof  of  negligence,  arising  from  the  fact  that  the  condi- 
tion of  the  engine  is  a  matter  wholly  within  the  knowledge  and  con- 
trol of  the  defendant  company,  have  led  courts  into  making  this  an- 
exception  to  the  ordinary  rule  in  cases  of  negligence. 

The  real  point  in  controversy  here  is  whether  the  art  of  burning 
coal  in  a  locomotive,  and  of  providing  the  preventives  for  the 
emission  of  sparks,  is  judicially  known  to  the  court  to  have  reached 
that  stage  of  perfection  that  it  is  improbable  that  a  fire  could  be  corn- 
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mnnicated  except  through  the  oegligence  of  the  railroad  company 
either  in  the  construction  or  operation  of  the  locomotive.  It  is  urged 
upon  us  that  in  the  state  of  Tennessee,  in  Burke  v.  Railroad  Co.,  7 
Heisk.  451,  and  Simpson  v.  Railroad  Co.,  5  Lea,  456,  the  law  of 
l>enne8see  has  been  settled  in  favor  of  the  contention  of  the  plaintiffs 
in  error  here  that  proof  of  fire  from  sparks  is  prima  facie  evidence  of 
negligence.  As  we  have  said,  this  question  is  not  controlled  by  any 
statute  in  Tennessee,  and  the  rules  of  evidence  in  the  federal  court  are 
questions  of  general  law,  not  controlled  by  state  decisions.  We  think 
we  must  take  as  our  guide  in  this  action  the  intimation  of  the  su- 
preme court  of  the  United  States  in  the  Nitroglycerin  Case,  15  Wall.. 
524, 21  L.  Ed.  20G.  In  that  case  a  lessor  attempted' to  hold  a  lessee  for 
damages  for  injuries  to  the  building  leased  by  the  explosion  of  nitro- 
glycerin while  in  charge  of  the  defendants.  Upon  this  point  the 
court,  speaking  by  Mr.  Justice  Field,  held  as  follows: 

"This  action  is  not  brought  upon  the  covenants  of  the  lease.  It  is  in  trespass 
for  injuries  to  the  buildings  of  the  plaintiff,  and  the  gist  of  the  action  is  the 
negligence  of  the  defendants.  Unless  that  be  established,  they  are  not  liable. 
The  mere  fact  that  injury  has  been  caused  is  not  sufficient  to  hold  them.  No 
one  is  responsible  for  injuries  resulting  from  unavoidable  accident  while  en- 
giged  in  a  lawful  business.  A  party  charging  negligence  as  a  ground  of  action 
must  prove  it.  He  must  show  that  the  defendant  by  his  act,  or  by  his  omis- 
sion, has  violated  some  duty  incumbent  upon  him,  which  has  caused  the  injury 
complained  of.  The  cases  between  passengers  and  carriers  for  injuries  stand 
opon  a  different  tooting.  The  contract  of  the  carrier  being  to  carry  safely,  the 
proof  of  the  injury  usually  establishes  a  prima  facie  case,  which  the  carrier 
must  overcome.  His  contract  is  shown,  prima  facie,  at  least,  to  have  been  vio- 
lated by  the  injury.  Outside  x)f  these  cases,  in  which  a  positive  obligation  is 
oast  upon  the  carrier  to  perform  safely  a  special  service,  the  presumption  is 
that  the  party  has  exercised  such  care  as  men  of  ordinary  prudence  and  caution 
would  exercise  under  similar  circiunstances,  and,  if  he  has  not,  the  plaintiff 
most  prove  It  Here  no  such  proof  was  made,  and  the  case  stands  as  one  of 
onaToidable  accident,  for  the  consequences  of  which  the  defendants  are  not 
responsible.  The  consequences  of  aU  such  accidents  must  be  borne  by  the  suf- 
ferer as  his  misfortune.  This  principle  is  recognized  and  affirmed  In  a  great 
variety  of  cases, — in  cases  where  fire  originating  in  one  man's  building  haa 
extended  to  and  destroyed  the  property  of  others;  in  cases  where  injm'ies 
have  been  caused  by  fire  ignited  by  sparks  from  steamboats  or  locomotives, 
or  caused  by  horses  running  away,  or  by  blasting  rocks;  and  In  numerous  other 
cases  which  wlU  readily  occur  to  every  one." 

We  think  that  this  language  indicates  that  the  supreme  court  of 
the  United  States  would  adhere  to  the  older  and  more  conservative 
view  that  the  mere  ignition  by  sparks  is  not  prima  facie  evidence  of 
negligence  of  the  railroad  company  as  a  matter  of  law.  It  may  be 
that  evidence  as  to  the  approved  methods  for  preventing  emission  of 
dangerous  sparks  may  justify  an  inference  of  fact  that  the  fire  could 
not  have  been  thus  communicated  without  negligence.  This  was 
the  charge  of  the  court.  The  jury  were  given  permission,  from  the 
mere  fact  of  the  ignition  by  sparks,  to  infer,  if  they  could  as  a  mat- 
■  ter  of  fact,  that  it  was  caused  by  negligence;  but  the  court  declined 
to  charge  them,  as  a  matter  of  law,  that  it  raised  a  presumption  of 
negligence.  The  course  of  the  court,  we  think,  was  well  within  the 
rule,  as  we  understand  tiie  cases,  which  the  supreme  court  of  the 
United  States  has  followed,  and  that  no  prejudice  was  done  to  the 
{daintifrs  in  the  charge  which  was  given.    The  judgment  is  affirmed. 
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UNITED  STATES  Y.  MORRIS  EUROPEAN  &  AMERICAN  BXP.  CO^ 

LimltecL 

(Circuit  Court  of  Appeals,  Second  Circuit    April  3,  1900.) 

No.  84. 

Customs  Duties— Classification— Statuary. 

Carved  figures  or  statues  in  wood,  made  by  a  profes^onal  statuary 
or  sculptor  from  designs  made  by  another  professional  statuary  or  sculp- 
tor, shown  by  full-sized  drawings.  In  the  making  of  which  statues  It  was 
necessary  to  first  model  them  in  clay,  and  then  take  a  plaster  cast,  from 
which  the  work  in  wood  was  done,  are  "statuary,"  entitled  to  free  entry, 
under  paragraph  575  in  the  free  list  of  the  tariff  act  of  1S1>^  and  are  not 
dutiable  as  manufactures  of  wood,  under  paragraph  181. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decision  of  the  drcnit 
court,  Southern  district  of  New  York  (94  Fed.  643),  reversing  a  de- 
cision of  the  board  of  general  appraisers  which  affirmed  a  decision 
of  the  collector  of  the  port  of  New  York  touching  the  classification 
for  duty  of  certain  merchandise  imported  under  the  tariff  act  of  1894. 

Henry  O.  Piatt,  Asst.  U.  S.  Atty. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  articles  in  question  are  two 
carved  or  sculptured  figures  in  oak  wood,  about  3J  feet  in  height, 
representing  adoring  angels  of  conventional  design,  x^oduced  in 
France  from  drawings  executed  in  this  country.  The  collector  as- 
sessed them  for  duty  under  jmragraph  181,  which  reads: 

"House  or  cabinet  furniture  of  wood,  wholly  or  partly  finished,  mannftl^ 
tures  of  wood  or  of  which  wood  is  the  component  material  of  chief  value,  not 
specially  provided  for  In  this  act,  twenty-five  per  centum  ad  valorem." 

The  importer  protested,  claiming  that  its  importation  came  within 
the  provisions  of  paragraph  575: 

"Paintings  in  oil  or  water  colors,  original  drawings  and  sketches^  and 
artists*  proofs  of  etchings  and  engravings,  and  statuary  not  otherwise  proYided 
for  in  this  act,  but  the  term  'statuary*  as  herein  used,  shall  be  understood  to 
include  only  professional  productions,  whether  round  or  in  relief,  in  marble, 
stone,  alabaster,  wood  or  metal,  of  a  statuary  or  sculptor,*'  etc 

The  extremely  meager  record  in  this  cause,  read  in  connection  with 
the  decisions  of  the  supreme  court,  seems  to  make  but  one  con- 
clusion possible.  Uncontradicted  testimony  shows  that,  in  order  to 
make  tiiese  statues  from  the  design  shown  in  the  full-sized  drawings 
which  were  sent  over,  a  clay  model  has  first  to  be  made;  then  tlie 
clay  model  is  transferred  into  plaster,  so  that  it  will  be  permanent;  and 
then,  from  the  plaster,  the  actual  finished  work  in  wood  is  carried  on. 
We  know  of  no  reason  for  holding  that  the  embodying  of  a  concep- 
tion in  the  clay  model  is  not  the  "professional  production"  of  a  statu- 
ary or  sculptor.  Certainly  there  is  no  testimony  warranting  snch 
holding.    And  it  is  undisputed  that  the  completed  statue  remains 
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the  artist's  prodnction,  although  nearly  all  the  work  of  removing  the 
soperHuons  material  of  the  original  block  be  done  by  others  under  his 
direction.    It  might  be  contended  that  a  completed  statue  could 
fkirly  be  regarded  as  the  professional  product  of  the  statuary  or 
sculptor  only  when  the  design  which  it  embodied  was  his  own  concep- 
tion.   We  should  be  inclined  to  that  conclusion  were  it  not  for  the 
fact  that  the  supreme  court  in  Tutton  v.  Viti,  108  U.  S.  312,  2  Sup. 
Ct  687,  27  L.  Ed.  737,  held  that  there  was  nothing  in  the  acts  of  con- 
gress to  limit  the  professional  productions  of  a  statuary  or  sculptor 
to  those  executed  by  him  from  models  of  his  own  creation,  and  that 
it  is  sufficient  if  the  original  is  the  work  of  another  artist.    Merritt 
T.  Tiffany,  132  U.  S.  167, 10  Sup.  Ct.  52,  33  L.  Ed.  299.    The  declara- 
tion of  the  sculptor  annexed  to  the  invoice  and  sworn  to  before  the 
consular  agent  states  that  the  articles  in  controversy  were  executed 
by  him,  and  were  "professional  productions"  of  his,  and  that  he  is  "a 
sculptor  or  statuary  by  profession";  but,  in  addition  to  this  declara- 
tion, which  by  itself  would,  perhaps,  be  entitled  to  little  weight,  there 
is  the  evidence  of  a  witness  examined  before  the  board  who  testified 
that  L.  Marquis,  the  statuary  in  question,  is  a  "well-known  man  in 
France,    *     *     *    a  most  prominent  sculptor";  that  *lie  exhibits  at 
the  various  exhibitions,  and  in  the  spring  of  1897  was  represented 
at  the  Paris  Salon."    This  is  uncontradicted.    The  same  witness, 
who  conceived  the  original  design,  and  represented  it  in  the  full-sized 
drawing  which  was  sent  to  Marquis,  testified  that  he  himself  was 
an  architect,  and  sculptor,  and  painter,  having  been  engaged  in  those 
professions  for  seventeen  years;  that  he  has  been  president  of  the  Art 
Students'  League  for  two  years,  vice  president  of  the  Architectural 
League  for  three  years,  and,  at  the  time  he  testified,  second  vice  presi- 
dent of  the  Sculptors'  Society.    In  the  absence  of  anything  to  contra- 
dict this  testimony,  we  cannot  disregard  it,  and  see  no  reason  for  re- 
jecting the  conclusion  that  the  conception  or  design  was  the  work  of 
one  "statuary  or  sculptor,"  and  the  embodying  of  that  conception 
or  design  in  the  day,  plaster,  and  wood  the  work  of  another,  and  so 
within  the  decisions  cited  above.    The  board  of  general  appraisers 
found  that  these  articles  "are  not  the  professional  production  of  a 
ftatuary  or  sculptor  who  conceived  the  designs."    That  is  so,  but, 
under  the  decisions  above  cited,  the  circumstance  that  he  did  not 
"conceive  the  design"  is  immaterial.    The  board  further  finds  that 
they  "are  mechanical  productions  executed  by  artisans,  and  by  me- 
chanical means."    We  have  searched  the  record  in  vain  for  a  scintilla 
of  eridence  to  sustain  this  finding.    There  is  some  general  testimony 
introduced    from    another   proceeding    where  certain   busts,  single 
figures,  and  groups  in  marble,  alabaster,  and  bronze  representing 
familiar  subjects  already  embodied  in  marble,  such  as  the  Venus  of 
Milo  and  the  Cupid  and  Psyche  of  Canova,  were  under  consideration; 
but  that  testimony  does  not  meet  this  case,  where  one  "statuary  or 
Rulptor"  conceives  the  design  and  represents  it  on  paper,  and  anoth- 
er "statuary  or  sculptor"  embodies  such  conception  in  the  clay  model, 
and  eventually  in  wood.    The  process  may  in  fact  be  mechanical,  but 
we  cannot  find  it  so  without  Bome  proof.    The  decision  of  the  circuit 
court  is  affirmed. 

41  C.C.A.— 16 
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Mccarty  v.  united  states. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  19,  1900.) 
No.  1,280. 

1.  Crohnal  law — Review  on  Appeal.  * 

When  the  evidence  and  instructions  are  not  brought  into  the  record  by 
a  proper  bill  of  exceptions  on  appeal  in  a  criminal  case,  the  presumption 
is  that  the  evidence  supported  the  charge,  and  warranted  the  verdict, 
and  that  the  charge  of  the  court  was  correct. 

2.  Indictment— Averment  of  Intent. 

In  an  indictment  for  violation  of  the  law  against  counterfeiting,  a  gen- 
eral averment  that  the  defendant  did  the  acts  charged  "with  intent  to 
defraud"  is  sufficient,  the  pleader  in  a  case  where  intent  is  the  essence' 
of  the  crime  not  being  required  to  ^et  out  the  facts  going  to  prove  such 
intent,  or  the  particular  means  by  which  the  intent  was  to  be  efif acted. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska. 

John  McCarty,  the  plaintiff  in  error,  was  indicted  Jointly  with  one  John 
Brown,  for  passing  counterfeit  silver  half  dollars  and  dollars,  and  for  having 
in  his  possession,  with  intent?  to  pass,  counterfeit  silver  dollars  and  nickels, 
and  for  having  in  his  possession  molds  for  coining  counterfeit  silver  dollars. 
He  was  tried,  and  found  guilty  on  six  counts,  and  sentenced  to  pay  a  fine  of 
$100,  and  to  be  imprisoned  in  the  penitentiary  for  five  years,  and  thereupon 
sued  out  this  writ  of  error. 

John  O.  Yeiser  and  C.  L.  Hover,  for  plaintiff  in  error. 
W.  S.  Summers  and  S.  R.  Rush,  for  the  United  States. 

Before  CALDAVELL,  SANBORN,  and  THAYER,  arcuit  Judges. 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as  above,  de- . 
livered  the  opinion  of  the  court. 

There  is  no  bill  of  exceptions  in  this  case.    The  evidence  and  in- 
structions are,  therefore,  not  before  us  for  consideration. .  When  the 
evidence  and  instructions  are  not  brought  before  us  by  a  proper  bill 
of  exceptions,  the  presumption  is  that  the  evidence  supported  the 
charge  and  warranted  the  verdict,  and  that  the  court  charged  the 
law.     The  assignments  of  error  on  which  chief  reliance  is  placed, . 
and  which  are  most  discussed  in  the  brief,  are  founded  on  what  it  is. 
alleged  the  evidence  either  did  or  did  not  prove;  but  upon  this  rec-^ 
ord  the  only  question  we  are  at  liberty  to  consider  is  the  sufficiency ' 
of  the  indictment.     We  have  examined  very  carefully  the  several ' 
couDts  of  the  indictment  on  which  the  defendant  was  convicted,  and 
find  they  conform  to  the  requirements  of  the  statutes  on  which  they 
are  based  (Act  Jan.  16,  1877  [19  Stat.  223,  c.  24]  §  1,  and  Act  Feb.. 
10,  1891  [26  Stat.  742,  c.  127]  §  1),  and  to  the  standard  forms  found 
in  the  approved  precedents  for  such  indictments,  and  which  have 
long  been  used  and  approved  by  all  the  courts.    The  objections  to ' 
the  sufficiency  of  the  indictment  upon  its  face  are  few,  and  not  of  a  J 
serious  character.    It  is  objected  that  the  averment  that  the  defend-^' 
ant  did  the  acts  complained  of  with  '4ntent  to  defraud"  is  "too  gen- 
eral for  toleration,  and  only  amounts  to  pleading  a  conclusion."' 


Digitized  by 


Google 


m'carty  v.  united  states.  243 

The  pleader  is  never  required  in  this  clas^of  cases  to  set  out  the  evi- 
dence or  facts  going  to  prove  the  intent  to  defraud,  or  the  particular 
means  by  which  the  party  named  in  the  indictment  was  to  be  de- 
franded.  It  is  never  done,  and  in  most  cases  would  be  impractical. 
In  the  case  of  U.  S.  v.  Ulrici,  3  Dill.  532,  535,  Fed.  Cas.  No.  16,51>4, 
this  same  objection  was  made  to  the  indictment  which  charged  the 
act  was  done  "with  intent  to  defraud  the  United  States,"  and  Mr. 
Justice  Miller,  in  answering  the  objection,  said: 

"It  is  contended  that  there  should  be  some  statement  of  the  evidence  of  this 
intent, — that  some  one  or  more  of  the  facts  which  manifest  this  intent  should 
be  set  out  in  the  indictment;  but  I  suggested  to  counsel  at  the  time  that,  if  he 
could  show  where  it  was  necessary  to  describe  more  than  what  the  party  in- 
tended to  do,  in  a  case  where  intent  was  the  essence  of  the  crime,  then  this 
might  not  be  considered  a  sutficlent  charge,  but  I  apprehend  that  no  such  in- 
stance can  be  produced.  ♦  ♦  ♦  But  it  is  said  that  you  must  show  how  he 
was  going  to  do  it  Now,  an  intent  Is  often  very  hard  to  prove,  but  when  you 
show  that  it  is  essential  to  a  civil  or  criminal  proceeding  you  can  demonstrate 
it  in  a  thousand  ways.  All  human  actions  are  the  external  evidence  of  intent. 
The  condnct  of  a  man,  in  its  thousand  various  forms,  goes  to  discover  his 
inner  thoughts;  and  to  say  that  the  indictment  should  allege  these  with  par- 
ticularity would  be  very  difficult  for  the  pleader.  Are  we  to  set  all  the  facts 
out?  If  not,  where  is  the  limit  to  be  fixed?  The  objections,  therefore,  to  this 
count  are  overruled,  and  it  is  held  to  be  good." 

Dr.  Wharton,  in  his  valuable  work  on  Criminal  Law,  says: 
**The  means  of  effecting  the  criminal  Intent,  or  the  circumstances  evincive 
of  the  design  with  which  the  act  was  done  are  considered  to  be  matters  of 
evidence  to  the  Jury  to  demonstrate  the  intent,  and  not  necessary  to  be  incor- 
porated in  an  Indictment"    1  Whart.  Cr.  Law,  §  292. 

Certain  of  the  counts  on  which  the  defendant  was  convicted  char- 
ged that  he  did  the  acts  complained  of  with  intent  to  defraud  a 
named  person  "and  divers  other  persons  to  the  grand  jurors  un-> 
known."  It  is  said  there  was  no  evidence  to  support  this  allegation, 
and  that  it  is,  besides,  bad  for  uncertainty;  but,  as  we  have  before 
said,  the  presumption  upon  the  state  of  this  record  is  that  there  was 
evidence  to  support  the  averment;  and,  where  it  is  necessary  to  al- 
lege an  intent  to  defraud  some  one,  it  is  sufficient,  when  the  fact  is 
80,  to  allege  an  intent  to.defraud  "divers  persons  to  the  grand  jurors 
unknown." 

The  contention  is  made,  but  probably  not  very  seriously,  that  the 
count  charging  the  defendant  with  having  in  his  possession  molds 
for  coining  counterfeit  silver  dollars  is  bad  because  it  spells  "mold'' 
"moald,"  when  the  statute  creating  the  offense  spells  it  "mold."  It 
is  the  same  word,  and  has  the  same  meaning,  whether  spelled  "mold" 
or  "mould."    In  the  Century  Dictionary  it  i^  said: 

"The  proper  spelling  is  *mold,'  lllte  *gold'  (which  is  exactly  paraUel  pho- 
netically), but  *mould*  has  long  been  in  use.  and  is  still  commonly  preferred 
in  Great  Britain." 

The  judgment  of  the  district  court  is  affirmed. 
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NATIONAL  STARCH  MFG.  CO.  v.  DURTBA  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    February  28,  1900.) 

No.  83. 

Tbadb-Names— -Unfair  Competition. 

One  Duryea  was  for  many  years  the  president  and  a  stockholder  In 
the  Glen  Cove  Manufacturing  Company,  which  made  and  sold  starch  In 
packages  having  thereon  the  name  **Duryea*s  Starch"  In  prominent  letters, 
and  also  a  picture  of  the  manufacturing  buildings,  and  the  name  of  the 
company.  After  the  starch  had  been  sold  for  many  years,  and  bad  be- 
come identified  with  the  company,  the  latter  sold  its  business,  trade- 
marks, and  good  will  to  another  corporation,  which  continued  the  use 
of  the  package  containing  the  name  and  picture,  with  its  own  name  as 
manufacturer;  Duryea  agreeing  not  to  go  into  the  starch  business  fof  five 
years.  At  the  expiration  of  this  time  he  furnished  capital  to  his  sons, 
who  formed  a  partnership  with  others,  and  procured  other  starch  to  be 
made  for  them,  and  sold  It  as  "Starch  Prepared  by  Duryea  &  Co..'*  but 
used  strikingly  different  labels  and  packages.  Their  starch  was  in  fact 
prepared  in  accordance  with  directions  given  by  them  or  Duryea,  St.,  who 
subsequently  purchased  the  assets  of  the  firm,  and  continued  the  bushiesa. 
Held,  that  this  was  a  proper  use  by  Duryea  and  his  sons  of  their  own  name, 
and  could  not  be  enjoined,  i^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

This  is  a  ease  of  "unfair  competition^'  and  was  before  this  court 
upon  an  appeal  from  an  order  of  the  circuit  court  which  denied  a 
motion  for  an  injunction  pendente  lite.  The  case  proceeded  to  final 
hearing  upon  full  proofs,  and  the  bill  was  dismissed.  From  the  de- 
cree of  dismissal  this  appeal  was  taken. 

Francis  Forbes,  for  appellant. 
H.  Galbraith  Ward,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURL\.M.  The  counsel  for  the  respective  parties  united  in 
the  request  that  this  appeal  should  be  heard  by  the  court  as  now 
constituted,  although  the  different  judges  had  passed  upon  the 
motion  for  an  injunction  pendente  lite.  The  facts,  as  they  ap- 
peared upon  the  motion  papers,  were  stated  in  25  C.  C.  A.  139,  79 
Fed.  651,  and  it  is  therefore  not  necessary  to  repeat  them.  The 
complainant  is  of  the  opinion  that  additional  facts  now  appear  in 
the  record  which  will  compel  a  decree  in  its  favor.  There  is  now 
evidence  that  the  defendant's  starch  was  vigorously  pushed  upon 
retail  grocers  by  salesmen  whom  the  purchasers  formerly  knew  as 
salesmen  of  the  complainant's  product,  and  that  grocers  made  rep- 
resentations, either  by  acts  or  orally,  to  their  customers,  in  rejrard 
to  the  origin  of  the  new  product,  which  indicated  either  careless 
ignorance  or  a  willful  disregard  of  the  truth.  Testimony  is  given 
by  retail  purchasers  from  the  grocers  that  they  were  misled  by  the 

lAs  to  unfair  competition  In  trade*  see  note  to  Scheuer  r.  MuUer,  20  0.  C 
A.  165,  and  Lare  v.  Harper,  30  O.  O.  A.  376. 
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use  of  the  name  Durjea  &  Co.  It  appears  that  the  written  con- 
tract with  the  Sioux  City  Starch  Company  was  one  of  purchase  and 
sale,  and  was  silent  in  regard  to  the  rights  of  the  defendant  to  su- 
perrise  or  to  direct  the  manufacture  of  the  product  Hiram  Dur- 
yea,  during  the  progress  of  the  suit,  bought  the  partnership  assets, 
and  is  now  carrying  on  the  business  under  the  name  of  Duryea  & 
Co.,  and  these  facts  are  now,  by  consent,  made  part,  of  the  record. 
It  will  be  observed,  by  reference  to  the  statement  of  the  facts  in  25 
C.  G  A-  139,  79  Fed.  651,  that  Hiram  Duryea  had  charge  of  the 
general  management  of  the  sale  of  the  Glen  Cove  Company's  starch 
from  about  1857  to  18IK),  when  its  entire  property  was  sold  to  the 
complainant,  of  which  he  became  the  first  president,  having  entered 
into  an  agreement  with  the  new  company  that  during  the  term  of 
live  years  from  April  12,  1890,  he  would  not  permit  or  suffer  his 
name  to  be  used  or  employed  in  carrying  on  the  starch  business  in 
specified  states  of  this  country;  and  that  on  November  1,  1895,  four 
of  the  defendants,  including  two  sons  of  Hiram  Duryea,  entered 
into  the  business  of  selling  starch  under  the  name  of  Duryea  &  Co., 
with  capital  furnished  by  EUram  Duryea,  and  that  the  labels  of  the 
firm  were  strikingly  different  from  those  of  the  Glen  Cove  starch. 
The  right  of  Hiram  Duryea  to  enter  directly  or  indirectly  into  the  . 
starch  business  in  November,  1895,  and  his  right  to  permit  his  name 
to  be  used  in  the  new  enterprise,  are  admitted.  That  an  incidental 
interference  with  and  injury  to  the  business  of  the  complainant, 
which  had  the  exclusive  right  to  the  use  of  the  well-known  name  or 
title  'T^uryea's  Starch,**  would  occur, — an  injury  which  would  be 
enhanced  by  the  earnestness  of  competition  in  the  field  which  the 
complainant  and  its  predecessors  had  labored  to  occupy, — and  that 
an  injury  from  honest  competition  is  not  remediable  by  a  court  of 
equity,  are  also  manifest  The  point  which  is  urged  by  the  com- 
plainant is  that  the  defendants  use  the  name  of  Duryea,  and  have 
pressed  the  article  which  they  sell  upon  the  public  by  the  use  of 
that  name,  "unaccompanied  with  any  precaution  or  indication"  that 
the  article  was  not  the  manufacture  of  the  complainant,  and  thus 
that  their  silence  is  an  artifice  which  misleads  (Singer  Mfg.  Co.  v. 
June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118);  and 
that  neither  the  original  members  of  the  firm  nor  Hiram  Duryea 
have  taken  pains  to  differentiate  their  goods  from  those  of  the  com- 
plainant. The  complainant  uses  the  familiar  label,  which  con-* 
tained  a  picture  of  the  factory  buildings  at  Glen  Cove,  with  its 
name  as  the  manufacturer  of  the  starch  in  lieu  of  the  name  of  its 
predecessor,  and  with  the  words  "Duryea's  Starch."  The  defend- 
ants' label  is  entirely  dissimilar,  but  it  contains  the  words,  "Prepared 
by  Duryea  &  Co."  That  they  gladly  welcomed  the  pecuniary  ad- 
vantage from  the  right  to  use  the  name  Duryea  is  true,  but  that 
they  presented  it  to  the  public  as  the  Glen  Cove  starch  is  not  true, 
and,  while  their  label  does  not  say  as  much  as  it  might  have  said 
without  detriment  to  themselves,  and  with  the  same  injury  to  the 
complainant,  yet  we  think  that  their  starch  is  shown  by  the  label 
not  to  be  the  manufacture  of  the  complainant,  as  the  successor  of 
the  Glen  Cove  Company,  and  not  to  be  identified  with  the  former 
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Glen  Cove  factories  as  the  source  of  its  manufacture.  The  state- 
ment that  the  starch  is  prepared  by  Duryea  &  Co.,  whereas  it  is 
manufactured  by  the  Sioux  City  Starch  Company,  is  the  most  sig- 
nificant indication  of  an  attempt  to  deceive;  but  the  evidence  in 
this  case,  from  letters  which  passed  after  the  date  of  the  contract 
with  that  company  between  the  parties  to  it,  contains  stronger  and 
more  convincing  proof  than  was  presented  on  the  motion  for  pre- 
liminary injunction  that  the  starch  was  actually  being  perfected  by 
the  improvements  suggested  or  directed  by  the  defendants,  aod 
that  the  manufacture  was  actually  under  their  supervision.  Upon 
the  whole  case,  we  are  of  opinion  that  the  decree  of  the  circuit  court 
should  be  affirmed,  with  costs. 


aOl  Fed.  120.) 

CUTTER  ELECTRICAL  &  MANUFACTURING  CO.  v.  ANCHOR  ELEC- 
TRIC CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  3,  1900.) 

No.  146. 

Patents— Inventions— Electrical  Switches. 

The  Cutter  patent,  No.  437,667,  for  improvements  In  electrical  switcbes, 
as  to  claims  4  and  5,  is  void  for  lack  of  patentable  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  circait 
court,  Southern  district  of  New  York,  dismissing  the  bill.  97  Fed. 
804. 

John  P.  Croasdale,  for  appellant, 
E.  P.  Payson,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  suit  is  for  infringement  of  Unit- 
ed States  letters  patent  No.  437,667,  September  30,.  1890,  to  Hen- 
ry B.  Cutter,  as  joint  inventor  with  and  assignee  of  Lucius  T. 
Stanley,  for  "improvements  in  electrical  switches."  The  specifica- 
tion states  that  the  "main  purpose  has  been  to  produce  a  neat  and 
ornamental  switch  mechanism,  which  may  be  applied  and  used  in 
any  house  or  room  without  disfigurement,  and  which  at  the  same 
time  shall  be  complete  and  effective  as  a  devise  for  making  and 
breaking  a  heavy  current;  and  our  further  object  has  been  to  im- 
prove the  construction  and  mechanical  details  of  the  switch  mech- 
anism itself."  It  will  not  be  necessary  to  quote  from  nor  discuss 
such  portions  of  the  specification  and  drawings  as  describe  the  al- 
leged improvements  in  the  details  of  the  switch  mechanism  and  the 
particular  arrangement  of  mechanical  parts  which  makes  the  device 
effective  when  the  current  is  heavy.  Such  portions  of  the  patent 
might  be  quite  material  in  connection  with  fhe  prior  history  of  the 
art,  if  the  first  three  claims  were  under  discussion.    But  at  the  very 
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outset  of  the*  case,  while  taking  its  prima  fade  testimony,  the  com- 
plainant;, by  its  counsel,  expressly  stated  that  "it  relies  on  the  fourth 
and  fifth  claims  *  *  •  as  the  claims  infringed  by  the  defend- 
ants," and  those  two  claims  only  have  been  relied  upon  in  argument 
in  this  court.    These  claims  are  .as  follows: 

.  ".(4)  In  an  electric  switch,  the  combination  with  a  roclting  lever  constituting 
a  part  of  the  operative  parts  of  a  switch  mechanism,  of  a  face-plate  for  en- 
closing said  switch  mechanism  in  a  suitable  receptacle,  and  push-buttons 
^passing  through  said  face-place,  and  connected  with  opposite  ends  of  said 
roclsing  lever,  as  set  forth.  (5)  A  spring-actuated  electric  switch,  adapted  to 
be  inserted  in  a  recess  in  a  wall,  and  a  pivoted  lever  for  operating  the  same. 
In  combination  with  a  face-plate  for  covering  said  recess  and  inclosing  said 
switch,  and  push-buttons  passing  through  said  face-plate  and  connected  with 
the  lever  of  the  switch  mechanism,  whereby  the  switch  may  be  set  in  action 
or  operation  to  make  or  break  circuit  by  pushing  one  or  the  other  of  said  but- 
tons." 

Electric  switches  spring-actuated  and  with  rocking  or  pivoted 
levers  had  theretofore  been  inserted  in  suitable  receptacles,  such  as 
a  recess  in  a  wall,  and  had  been  covered  over  with  face-plates,  or 
their  equivalents,  and  operated  from  without  the  recess  by  a  turning 
button  or  thumbpiece.  Absolutely  the  only  element  of  novelty  in 
these  claims  is  the  substitution  for  such  turn-buttons  of  two  push- 
buttons passing  through  the  face-plate.  The  application  of  such  a 
well-known  device,  which  had  long  been  employed  in  the  common 
door  lock,  hardly  called  even  for  the  skill  of  the  particular  art.  The 
most  ordinary  mechanical  experience  was  sufficient  to  substitute 
it  for  the  turn-button  as  the  means  to  rock  the  lever  one  way  or  the 
other.  When  confined  within  the  limits  of  these  two  claims,  the 
"improvement"  of  the  patent  is  of  the  most  trivial  character,  and 
wholly  devoid  of  patentable  invention.  The  decree  is  sustained,  with 
costs. 


(101  Fed.  121.) 

THOMSON-HOUSTON  ELECTRIC  CO.  v.  JEFFREY  MFG.   CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     March  15,  1900.) 

No.,  710. 

PiTEin^— Prior  Patent  fob  Same  Invention— Trolley  Railways. 

The  Van  Depoele  patent.  No.  495,443,  for  a  traveling  contact  for  electric 
railways,  is  rendered  invalid  by  patent  No.  424,695,  previously  issued  to  the 
same  inventor  for  precisely  the  same  devices,  the  only  difference  being 
that  the  earlier  patent  states  an  additional  function  to  be  performed  by 
one  of  the  elements. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio. 

Frederic  H.  Betts,  for  appellant. 

John  R.  Bennett  and  H.  H.  Bliss,  for  appellee.     ♦ 

Before  TAFT,  LURTON,  and  DAY,  Circuit  Judges. 

TAPT,  Circuit  Judge.    This  is  an  appeal  from  a  decree  dismissing 
a  bill  to  enjoin  the  infringement  of  claims  2,  4,  8,  12,  and  16  of  pat- 
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ent  No.  495,443,  issued  to  Charles  J.  Van  Depoele  for  imppovements 
in  suspended  switches  and  traveling  contacts  for  electric  railways. 
The  sole  question  in  the  case  is  whether  tfie  patent  sued  on  is  ren- 
dered invalid  by  patent  No.  424,695,  issued  to  the  same  inventor, 
for  improvements  in  the  same  art.  The  question  was  stated  by  this 
court  in  Thomson-Houston  Electric  Co.  v.  Ohio  Brass  Co.,  26  C.  C. 
A.  107,  80  Fed.  712,  but  was  not  decided.    We  there  said: 

"We  come  now  to  the  question  whether  patent  No.  495,443  is  rendered  void 
by  the  prior  issue  of  patent  No.  424,695.    This  presents  much  more  difficulty 
than  the  question  just  disposed  of.    In  this  case,  the  drawings  and  specifications 
of  the  two  patents  are  substantiaUy  alike,  and  show  a  car,  a  tracli,  a  post  on 
top  of  the  car,  a  swinging  and  hinged  arm  pivoted  in  the  post  with  a  contact 
wheel  at  its  outer  end.    A  spring  is  secured  to  the  lower  end  of  the  swinging 
arm,  and  to  the  spring  is  attached  a  weight,  which  works  in  suitable  vertical 
grooves  down  through  the  roof  to  the  front  platform  within  reach  of  the 
driver.    The  spring  and  weight  maintain  the  contact  of  the  outer  end  of  the 
swinging  arm  with  the  overhead  conductor.    Switches  in  the  overhead  con- 
ductor are  maintained  immediately  over  the  point  in  the  track  where  track 
switches  occur.    The  troUey  post  and  arm  are  in  such  positions  and  of  such 
size  that  the  point  of  contact  of  the  outer  end  of  the  arm  and  the  overhead 
conductor  is  back  of  the  front  wheels  of  the  car.    This  is  for  the  purpose  of 
imparting  to  the  trolley  wheel  as  it  enters  the  switch  in  the  overhead  conductor 
the  direction  already  taken  by  the  front  wheels  of  the  car  in  entering  the 
switches  upon  the  track.    The  spring  and  weight  working  in  vertical  grooves 
are  intended  to  keep  the  trolley  arm  in  the  vertical  plane  of  the  longitudinal 
center  of  the  car,  and  thus  to  make  Its  contact  wheel  more  certain  to  follow 
in  the  overhead  switch  the  direction  of  the  car  as  it  turns  into  a  track  switch. 
It  is  shown  by  the  evidence  that  the  inventor  first  used  in  his  combination  a 
spring  attached  to  the  top  of  the  car  to  secure  contact,  and  then  a  spring 
attached  to  the  foot  of  the  trolley  post,  and  finaUy  the  spring  and  weight  ar- 
rangement shown  in  the  drawings  of  the  patents.    The  claims  of  the  second 
patent  in  question  are  for  the  broad  claims  of  a  combination,  in  an  electric 
railway,  of  a  car,  a  track,  and  overhead  conductor,  a  post  and  swinging  hinged 
arm  on  the  car,  and  a  tension  spring  for  maintaining  contact  between  the  arm 
and  the  conductor;   and  the  language  of  the  specifications  shows  that  it  was 
the  intention  of  the  inventor  to  make  this  cover  the  generic  invention.    The 
claims  of  the  first  patent  that  embrace  the  whole  combination  Include  the 
weight  as  part  of  the  means  for  maintaining  upward  pressure  of  the  arm 
against  the  conductor.    There  are  five  claims  of  the  first  patent  that  cover 
the  whole  combination,  and  include  a  spring  or  weight  to  perform  the  function 
of  keeping  the  trolley  arm  In  the  center  line  of  the  car.    Now,  this  same  spring 
and  weight  in  the  drawings  discharge  the  function  of  maintaining  the  upward 
pressure  of  the  swinging  arm.    The  Qontention  of  the  counsel  for  the  com- 
plainant is  that  the  first  patent  was  a  patent  for  the  special  and  improved  form 
of  the  invention  including  the  spring  and  weight,  with  their  upward  pressure 
and  centralizing  tendency,  and  tliat  the  second  patent,  though  using  the  same 
drawings  and  specifications,  shows  by  the  language  of  the  latter  and  its  claims 
that  it  was  intended  to  cover,  and  did  cover,  a  combination  with  a  spring 
without  a  weight  in  such  a  position  that  it  need  only  discharge  the  function 
of  maintaining  the  upward  pressure  of  the  arm.  without  the   centralizing 
tendency,  and  that  the  modification  of  the  drawings  and  specifications  to  show 
such  a  tension  spring  is  only  the  work  of  a  skilled  mechanic.    To  the  objec- 
tion that  the  last  five  claims  of  the  earlier  patent  are  exactly  the  same  as  the 
broad  claims  of  the  later  patent,  with  the  mere  statement  of  a  necessary 
centralizing  functloi)  of  the  same  spring  always  present  in  it,  it  is  answered 
that  the  second  patent  was  intended  to  cover  springs  that  had  no  centralizing 
tendency,  and  that  the  use  of  the  function  In  describing  the  spring,  therefore, 
is  a  limitation  of  the  claim  showing  it  to  be  a  special  form  of  spring.    It  Is 
argued,  therefore,  that  as  the  claims  of  the  first  patent  do  not  cover  any  of 
the  broad  claims  of  the  second  patent,  based  on  a  simpler  combination  of 
parts  than  that  shown  in  the  drawings,  the  second  patent  may  be  held  to  he 
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t  separate  generic  invention,  while  the  earlier  patent  is  merely  for  improved 
forma  of  the  same  invention  entitled  to  a  separate  patent.  We  think  the  case 
on  these  two  patents  much  nearer  Miller  v.  Manufacturing  CJo.,  14  Sup.  C?t  310, 
38  L.  Ed.  121,  than  the  case  on  the  two  patents  already  considered,  but  we 
are  unwilling,  upon  an  appeal  from  a  preliminary  injunction  heard  upon  affida- 
Tits,  and  without  a  full  review  of  the  art,  and  without  a  fuller  argument,  and 
closer  consideration  of  the  claim  and  specifications,  to  decide  the  question 
mooted.  The  questions  are  whether,  in  determining  the  separability  of  the  in- 
ventions, we  may  consult  evidence  dehors  the  record,  and  whether,  In  consider- 
ing the  gist  of  the  second  patent,  we  may  supply  such  variations  in  the  form 
of  the  combination  shown  in  the  drawings  and  specifications  suggested  by  mere 
mechanical  skill  as  would  make  it  one  not  covered  by  the  first  patent,  but  a 
simpler  and  more  generic  form,  and  whether  tbe  claims  of  the  second  patent 
are  limited  to  the  devices  actually  shown  by  the  words  'substantially  as  de- 
scribed.*" 

These  questions  are  now  presented  on  the  merits  and  on  plead- 
ings and  proof.  It  seems  clear  to  us,  after  careful  consideration, 
that  the  principles  announced  in  Miller  v.  Manufacturing  Co.  re- 
quire us  to  hold  that  the  patent  here  in  suit  is  void.  The  devices 
shown  in  the  earlier  and  later  patents  are  exactly  the  same.  The 
specifications  are  in  every  material  respect  the  same.  The  com- 
bination claimed  in  the  eighth  claim  in  suit  ^s  generic  (so  called). 
It  consists  of  a  car,  a  conductor  suspended  above  the  l^ne  of  travel 
of  the  car,  an  arm  pivotally  supported  on  top  of  the  car  and  pro- 
vided at  its  outer  end  with  a  contact  engaging  the  underside  of 
the  suspended  conductor,  and  a  tension  spring  at  or  near  the  inner 
end  of  the  arm  for  maintaining  said  upward  pressure  contact,  sub- 
stantially as  described.  The  combination  claimed  in  the  thirty- 
third  claim  of  the  earlier  patent  is  of  an  overhead  conductor  and 
a  vehicle,  an  intermediate  contact  device,  consisting  of  an  upwardly 
pressed  trailing  arm  having  a  ground  contact  wheel  at  its  outer  end, 
by  which  it  is  guided  by  the  conductor,  the  said  arm  being  free  to 
swing  laterally  relatively  to  the  vehicle,  but  tending  to  remain  in 
its  normal  central  position  by  means  of  a  spring  or  weight.  His 
two  claims  refer  to  exactly  the  same  device.  They  describe  the  same 
dements.  The  second  differs  from  the  first  only  in  describing  a 
function  of  the  device  not  referred  to  in  the  first.  It  is  true  that  one 
mi^t,  perhaps,  modify  the  device  so  that  the  normal  centralizing 
tendency  of  the  spring  or  weight  would  be  absent,  but  no  such 
change  is  suggested  in  the  specifications.  The  arrangement  of  the 
spring  and  weight  in  the  device  in  such  a  way  as  to  produce  the 
normal  centralizing  effect  is  not  shown  as  an  improvement  on  a 
simpler  form.  It  is  present  in  the  only  patented  device  as  disclosed 
by  the  specifications  in  both  patents.  The  device  patented  in  the 
first  patent  is  the  same  as  that  in  the  second.  The  same  elements 
are  claimed  in  combination  in  the  first  as  the  second.  A  difference 
iD  statement  of  their  functions  cannot  and  does  not  make  them  dif- 
ferent claims  or  different  combinations.  The  court  of  appeals  of 
the  Second  circuit  has  reached  the  same  conclusion  in  the  case  of 
ThoHison-Houston  Electric  C5o.  v.  Hoosick  Ry.  Co.,  27  C.  C.  A.  419, 
82  Fed.  461.    The  decree  of  the  circuit  court  is  affirmed. 
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(101  Fed.  126.) 

WALES  V.  WATERBURY   MFG.   CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    February  28,  1900.) 

No.  IL 

1.  Patents— Validity— Lever  Bcckt.es. 

The  Wales  patent,  No.  172,527,  for  an  improvement  in  lever  bucklee, 
was  not  anticipated,  and  is  valid  as  to  claims  1,  2,  and  3. 

2.  Same— Infringement— Profits  Recoverable. 

An  infringer  is  liable  for  the  entire  profits  made  by  the  manufacture 
and  sale  of  an  article  containing  the  patented  device,  where  it  appears 
that,  but  for  the  patented  feature,  the  article  would  not  have  been  salable. 

Cross  Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Connecticut. 

Roger  Foster  and  Roger  S.  Baldwin,  for  complainant 
John  K.  Reach,  for  defendant. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WAIJACB,  Circuit  Judge.  We  agree  with  the  conclusions  of  the 
learned  judge  who  decided  the  cause  in  the  court  below  as  to  the 
validity  of  claims  1,  2,  and  3  of  the  patent  in  suit,  and  deem  it  unneces- 
sary to  add  anything  to  his  yevy  satisfactory  opinion.  87  Fed.  920. 
We  are  unable,  however,  to  agree  with  his  conclusions  in  respect  to 
the  amount  of  profits  which  the  complainant  was  entitled  to  recoTer. 

The  patent  is  for  ^n  improved  lever  buckle,  adapted  for  use  upon 
various  articles  of  men's  and  women's  wearing  apparel.  The  buckle 
of  claim  3,  as  appears  from  the  demand  which  it  eventually  supplied 
in  the  trade,  is  especially  adapted  to  be  the  fastening  device  of  a  pencil 
holder,  a  metal  case  or  frame  shaped  to  receive  a  lead  pencil,  and 
pivoted  upon  the  base  of  the  buckle,  and  forming,  with  the  buckle,  a 
pencil  carrier  to  be  worn  on  the  edge  of  the  watch  or  side  pocket  of 
the  vest.  The  pencil  holder  was  devised  by  Mr.  Wales,  one  of  the 
l)atentees  and  the  inventor  of  the  buckle,  who  conceived  that  when 
it  was  attached  to  the  buckle  the  integral  device  would  be  attractive 
.  and  convenient,  and  would  especially  command  the  favor  of  the 
stationers'  trade.  He  introduced  the  buckle  and  pencil  holder  to  the 
notice  of  the  defendant,  and  made  arrangements  with  the  defendant 
to  become  the  sole  manufacturer.  Probably  because  the  pencil 
holder  alone  was  useless,  and  derived  its  whole  value  by  being  at- 
tached to  the  buckle,  and  the  integral  device  could  not  be  made  or 
sold  without  infringing  the  buckle  patent,  Mr.  Wales  did  not  patent 
the  combination.  The  patent  having  been  in  the  meantime  assigned 
to  the  complainant,  the  wife  of  the  inventor,  in  1880  she  made  a 
license  agreement  with  the  defendant,  by  the  terms  of  which  she 
granted  to  the  defendant  the  exclusive  right  of  making  and  selling 
the  buckle,  and  the  defendant  agreed  to  pay  a  royalty  varying  from 
10  to  25  cents  a  gross  for  the  buckle  alone  (depending  upon  the  sizes), 
and  when  sold  with  the  pencil  holder  to  pay  a  graded  royalty  amount- 
ing to  f  2.03^  per  gross  when  the  sale  price  should  be  |5.08.    In  the 
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following  year  the  complainant  revoked  this  license,  alleging  non- 
compliance by  the  defendant  with  the  license;  but  the  defendant,  not- 
withstanding, continued  to  make  and  sell  the  buckles  and  pencil  hold- 
ers, and  between  that  time  and  the  date  of  the  expiration  of  the  pat- 
ent sold  9,361  gross  of  the  combined  article,  realizing  therefrom  as 
net  profits  admittedly  the  sum  of  |22,887,  and,  accepting  as  correct 
the  findings  of  the  master  upon  the  accounting,  a  considerably  larger 
sum.     Upon  the  basis  of  the  license  the  royalties  upon  these  sales 
would  amount  to  over  |19,000.    The  court  below  awarded  the  com- 
plainant f4,483  for  these  profits,  arriving  at  the  amount  by  charging 
the  defendant  only  with  the  difference  between  the  cost  of  the  buckles 
and  the  price  they  would  have  brought  if  they  had  been  sold  separate- 
ly from  the  pencil  holders.    It  is  manifest  that  the  defendant  would 
not  have  sold  the  9,361  gross  of  pencil  holders  if  it  had  not  attached 
them  to  the  patented  buckle,  or  to  some  other  buckle  which  would 
have  satisfactorily  supplied  its  place  as  an  adjunct  of  the  holder. 
The  proofs  indicate  that  other  buckles,  which  were  open  to  public 
use,  could  have  been  attached  to  the  holders,  but  the  organized  de- 
vice would  have  been  a  clumsy  and  unattractive  one,  while  the  pat- 
ented buckle  was  peculiarly  adapted  for  the  purpose,  and  was  the  part 
which  commended  the  organized  device  to  purchasers.    The  master 
found  that  the  patented  buckle  was  "the  best  and  only  known  buckle 
that  could  have  sold  pencil  holders,  and  no  part  of  the  profits  would 
have  been  made  except  for  it."    It  i^  reasonable  to  suppose  that  the 
defendant's  managers  would  not  have  exposed  it  to  liability  as  an  in- 
fringer if  they  had  believed  that  some  other  buckle,  which  fhey  were 
at  liberty  to  use,  would  have  answered  the  purpose  of  the  patented 
buckle  as  an  adjunct  of  the  holders;  and,  notwithstanding  some  evi- 
dence to  show  that  it  would,  and  that  the  spring  buckle  plate,  an 
unpatented  feature  added  to  the  buckle,  contributed  to  its  popularity, 
we  are  satisfied  upon  the  proofs  that  the  master  was  correct  in  his 
finding,  and  that  there  would  have  been  no  appreciable  demand  for 
the  holders  if  they  had  not  been  attached  to  the  patented  buckle. 
The  license  in  fixing  such  a  large  royalty  upon  the  buckle  when  sold 
with  the  holders  points  also  to  this  conclusion.    In  his  opinion  dis- 
posing of  the  master's  report,  the  learned  judge  in  the  court  below 
did  not  discuss  the  finding  of  fact  that,  but  for  the  use  of  the  buckle, 
the  buckle  and  holder  would  not  have  been  a  marketable  device;  but 
in  his  opinion  rendered  upon  granting  the  interlocutory  decree  it  is 
stated  that  the  patented  buckle  was  "apparently  the  only  practicable 
solution  of  the  problem  presented,"  which  was  to  devise  a  lever 
buckle  having  characteristics,  among  others  adapting  it  to  be  used  for 
carrying  a  pencil  holder.    In  disallowing  the  profits  upon  the  com- 
bined buckle  and  lever,  he  did  so  apparently  in  deference  to  the  rule 
that,  where  the  articles  which  have  been  made  and  sold  by  the  in- 
fringer contain  not  the  patented  invention  alone,  but  other  inventions 
or  improvements,  the  profits  for  which  he  is  to  account  are  not  the 
total  profits,  but  those  only  which  are  attril^utable  to  the  presence  of 
the  patented  invention.    Th\B  has  always  been  the  rule,  and  it  is  mani- 
festly a  just  one  upon  principle;  but  it  is  often  difficult  of  practical 
application,  and  the  courts  have  sometimes  applied  it  so  that  it  has 
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not  produced  an  equitable  result.  In  many  eases,  where  it  is  obTiooe 
that  the  patented  invention  has  contributed  a  great  part  of  the  profits 
realized  from  selling  the  infringing  article  or  aiq[>aratus  embodying 
unpatented  features,  it  is  practically  impossible  for  the  complainant 
to  establish  aflSrmatively  the  proportionate  part.  The  present  case 
is  an  illustration.  None  of  the  patented  buckles  like  those  attached 
to  the  pencil  holders,  those  of  the  third  claim  of  the  patent,  were 
ever  sold  to  an  extent  and  under  circumstances  to  establish  satisfac- 
torily their  market  price.  No  pencil  holders  detached  from  the 
buckles  were  ever  sold,  and  no  competent  and  reliable  evidence  can 
be  produced  to  show  what  part  of  the  profits  the  defendant  derived 
from  the  buckles  and  what  part  from  the  holders  separately.  Accord- 
ing to  the  estimate  of  the  complainant's  principal  witness,  which  the 
master  finds  to  be  an  ^'intelligent  estimate  of  a  man  of  large  ex- 
perience in  the  cost  of  all  such  details,"  the  cost  of  the  buckle  was 
about  11.02,  and  of  the  buckle  and  pencil  holder  |1.71  per  gross; 
and  it  is  undisputed  that  the  combined  article  was  sold  at  the  price 
of  |5.08  per  gross.  The  master  thought  this  estimate  of  cost  too 
liberal  for  the  defendant,  and  he  found  the  total  cost  of  the  buckle 
and  pencil  holder  to  be  11.62^,  and  upon  this  basis  the  profits  of  the 
defendant  would  be  $32,342.  Upon  either  estimate  the  cost  of  the 
buckle  was  more  than  two-thirds  of  the  cost  of  the  whole  article.  It 
was  certainly  the  dominant  feature  of  the  whole  article,  and  no  one 
can  doubt  that  it  contributed  much  more  to  the  entire  profits  than 
did  the  holder.  Yet  there  is  no  way  by  which  the  complainant  can 
establish  the  proportion.  As  the  rule  has  been  applied  in  some  of 
the  adjudged  cases,  there  could  be  no  recovery  against  the  infringer. 
In  such  a  case  it  would  seem  to  be  reasonable  to  require  the  infringer 
to  account  for  the  whole  profits,  even  though  it  could  not  be  proved 
that  the  commercial  value  of  the  article  was  wholly  due  to  the  patent- 
ed feature.  An  infringer  is  a  trustee  ex  maleficio  for  the  owner  of 
the  exclusive  rights  protected  by  the  patent;  and  a  trustee  who  has 
confused  the  profits  made  by  the  use  of  the  trust  property  with  those 
made  from  his  own  property,  and  commingled  them  so  that  they 
cannot  be  segregated,  must  account  for  the  whole.  Lupton  v.  White, 
15  Ves.  432;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  108;  Central  Nat.  Bank 
V.  Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S.  54,  26  L.  Ed.  693.  On 
the  other  hand,  such  a  rule  would  work  unjustly  in  many  cases,— as 
where  the  patented  feature  is  of  an  insignificant  part  of  the  machme 
or  article;  and  it  is  probably  because  of  its  manifest  inequity  in 
such  cases  that  the  courts  have  placed  upon  the  complainant  the 
burden  of  proof.  Thus,  in  Garretson  v.  Clark,  111  U.  S.  120,  4  Sop. 
Ct.  291,  28  L.  Ed.  371,  where  the  patent  was  for  an  improvement  in  a 
mop  head,  and  the  defendant  sold  mops  which  contained  the  patented 
improvement,  but  otherwise  were  the  common  unpatented  article,  it 
would  have  been  unreasonable  to  permit  the  complainant  to  recover 
the  profits  on  the  entire  mops;  and,  because  he  had  not  given  evi- 
dence to  apportion  the  profits  between  the  patented  features  and  the 
other  features  of  the  mop,  the  court-  decided  that  he  had  not  estab- 
lished any  basis  for  the  recovery  of  profits.  The  court  in  that  case 
quoted  with  approval  the  proposition  stated  in  the  f  blowing  terms: 
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•*nie  patentee  must  In  erery  case  give  evidence  tending  to  separate  or 
apportl<A  the  defendant's  profits  and  the  patentee's  damages  between  the  pat- 
ented features  and  the  unpatented  features,  and  such  evidence  must  be  relia- 
ble and  tangible,  and  not  conjectural  and  speculative;  or  he  must  show  by 
equally  reliable  and  satisfactory  evidence  that  the  profits  and  damages  are 
to  be  calcDlated  on  the  whole  machine,  for  the  reason  that  the  entire  value 
of  the  whole  machine  as  a  marketable  article  is  properly  and  legally  attrib- 
utable to  the  patented  feature." 

The  present  is  a  case  where  the  defendant  would  not,  and,  as  we 
think,  could  not,  have  made  any  profits  from  manufacturing  the 
holders  if  it  had  not  used  the  patented  buckle  to  command  a  sale 
for  them ;  and  upon  the  facts  is  within  the  second  branch  o^  the 
rule  stated  in  Garretson  v.  Clark,  and  within  other  authorities  sanc- 
tioning a  recovery  of  the  total  profits  derived  from  the  sale  of  an 
infringing  article  embodying  unpatented  features,  when,  but  for 
the  patented  features,  it  would  not  have  been  a  marketable  article. 

In  Manufacturing  Co.  v.  Cowing,  105  U.  S.  255,  26  L.  Ed.  987,  the 
court,  after  adverting  to  the  rule  that  the  profits  for  which  an  in- 
fringer is  liable  are  to  be  determined  by  the  advantage  which  he 
has  derived  from  using  the  patented  invention  beyond  those  he 
might  have  derived  in  using  other  instrumentalities  open  to  the 
public,  and  adequate  to  enable  him  to  obtain  an  equally  beneficial 
result,  said: 

**It  does  not  necessarily  follow  from  this  that,  where  the  patent  is  for  one 
of  the  constituent  parts,  and  not  for  the  whole  of  a  machine,  the  profits  are 
to  be  confined  to  what  can  be  made  by  the  manufacture  and  sale  of  the  pat- 
ented part  separately.  ♦  ♦  ♦  If  the  improvement  is  required  to  adapt  the 
machine  to  a  particular  use,  and  there  is  no  other  way  open  to  the  public  to 
supply  the  demand  for  that  use,  then  it  is  clear  that  the  infringer  has,  by 
his  infringement,  secured  the  advantage  of  a  market  he  would  not  otherwise 
have  bad,  and  that  the  fruits  of  this  advantage  are  the  entire  profits  he  has 
made  In  that  market  ♦  ♦  •  Through  their  infringement  they  won  the 
advantage  of  selling  pumps  which  had  upon  them  the  patented  hnprovcments. 
Without  it,  no  such  sales  would*  have  been  effected.  The  fruits  of  the  advan- 
tage they  gained  by  their  infringement  were,  therefore,  necessarily  the  profits 
they  made  upon  the  entire  sale." 

In  Hurlbut  v,  Schillinger,  130  U.  S.  456-472,  9  Sup.  Ct  584,  32 
L.  Ed.  101,  the  court  held  the  infringer  liable  for  the  entire  profits 
made  by  the  laying  by  him  of  concrete  flagging.  It  is  self-evident 
that  concrete  flagging  would  be  of  more  or  less  value  if  it  were  not 
laid  according  to  the  method  of  the  patent  which  was  infringed; 
but  the  court  said  that  if  it  had  not  been  laid  that  way  it  would 
not  have  been  laid  at  all,  and  that  its  entire  value  as  a  market- 
able article  was  properly  and  legally  attributable  to  the  invention. 

In  Crosby  Steam  Gauge  &  Valve  Co.  v.  Consolidated  Safety- 
Valve  Co.,  141  U.  S.  441-453,  12  Sup.  Ct.  49,  35  L.  Ed.  309,  the 
court  held  the  infringer  liable  for  the  entire  profit  made  from  mak- 
ing and  selling  safety  valves  containing  the  patented  improvement, 
for  the  reason  that  the  entire  value  of  the  valve,  as  a  marketable 
article,  was  properly  and  legally  attributable  to  the  patented  fea- 
ture. 

The  rule  that  the  complainant  is  entitled  to  the  whole  profits 
when  it  appears  that,  but  for  the  patented  feature,  the  machine  or 
article  made  and  sold  by  the  infringer  would  not  have  been  a  mar- 
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ketable  commodity,  was  recognized  in  Mosher  v.  Joyce,  2  C.  C.  A. 
322,  51  Fed.  441,  and  in  Holmes  v.  Truman,  29  U.  S.  App.  572,  14 
C.  C.  A.  517,  67  Fed.  542. 

It  is  doubtless  true  that,  except  for  the  pencil-holder  attachment, 
the  buckles  would  not  have  been  sold;  but  that  circumstance  i» 
quite  immaterial.  The  buckles  were  sold,  and  therefore  the  defend- 
ant must  account  for  whatever  profits  were  attributable  to  their 
sale.  It  is  also  immaterial  that  a  spring  bearing  plate  was  su- 
peradded to  the  patented  features  of  the  buckle  of  the  defendant, 
as  we  are  satisfied  the  organized  device  did  not  derive  its  commer- 
cial value  to  any  appreciable  extent  from  that  addition,  and  would 
have  sold  as  readily  without  it  We  are  of  the  opinion  that  the 
master  gave  too  much  weight  to  the  circumstance  of  the  destruc- 
tion by  the  defendant  of  some  of  its  books  of  account,  and,  because 
of  its  failure  to  "prove  conclusively"  all  the  items  of  the  cost  of  the 
manufacture,  was  led  to  adopt  a  lower  estimate  of  cost  than  he  oth- 
erwise would.  The  proofs  do  not  warrant  the  inference  that  the 
books  were  destroyed  for  any  illegitimate  purpose.  The  estimate  of 
the  cost  made  by  the  complainant's  principal  witness,  in  view  of  his 
apparent  candor  and  intelligence,  commends  itself  to  us  as  more 
reliable.  In  his  estimate,  however,  he  places  the  cost  of  the  brass 
used  at  34  cents,  the  cost  of  mounting  the  articles  upon  the  cards 
for  sale  at  10  cents,  and  omits  the  cost  of  forming  the  blank  for 
the  pencil  holder.  In  respect  to  these  items  we  regard  the  estimate 
of  the  witnesses  of  the  defendant  as  more  accurate,  according  to 
which  the  cost  per  gross  of  the  brass  was  43^  cents,  the  cost  of 
mounting  14  cents,  and  the  cost  of  forming  the  pencil  holder  3  cents. 
Making  these  corrections,  the  cost  of  the  pencil  holder  and  buckle 
per  gross  was  ?1.91^.  Profits  should  therefore  have  been  allowed 
to  the  complainant  in  the  sum  of  J29,627. 

We  think  the  defendant's  fifth  assignment  of  error  is  well  taken. 
This  relates  to  the  profits  allowed  upon  certain  buckles  other  than 
those  of  the  sizes  and  combination  sold  with  the  pencil  holders. 
They  were  sold  chiefly  to  the  garter  and  suspender  trade,  and  had 
a  short  lever  attached  to  the  upper  end  to  fasten  the  buckle  to  the 
strap.  This  was  an  unpatented  feature.  It  was  also  open  to  the 
defendant  to  substitute  another  base  plate  for  that  of  the  patented 
combination,  and  thus  make  a  buckle  which  would  probably  have 
been  as  useful  and  as  salable.  In  the  buckles  of  this  class  the 
profit  resulting  from  the  sales  was  only  such  as  is  measured  by  the 
difference  in  value  between  the  patented  combination  and  others 
open  to  use  by  the  defendant.  That  profit  was  not  satisfactorily 
established  by  the  evidence. 

There  should  be  a  decree  for  the  complainant  for  |29,627,  with 
interest  from  the  date  of  the  master's  report,  and  to  that  extent  the 
decree  is  reversed,  with  costs  to  the  complainant,  and  the  cause  is 
remitted  to  the  court  below,  with  instructions  to  modify  the  de- 
cree in  conformity  with  this  opinion. 
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(101  Fed.  131.) 

WELSBACH  LIGHT  CO.  v.  UNION  INCANDESCENT  LIGHT  CO. 

(Circuit  Court  of  Appeals,  Second  Orcult    April  3,  1900.) 

No.   136. 

L  Patents — Suits  for  iNFRiNOEMENT—PRBLiMmART  Injdnption, 

The  owner  of  a  process  patent  is  not  entitled  to  a  preliminary  Injunc- 
tion, in  a  suit  for  infringement,  restraining  the  defendant  from  vending 
articles  made  in  infringement  of  the  patented  process. 
2.  Same— Process— Incandescent  Mantles. 

The  Rawson  patent,  No.  407,963,  for  the  production  of  incandescent 
mantles,  is  for  a  process,  and  not  for  a  product. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Louis  Hicks,  for  appellant. 
John  R.  Bennett,  for  appellee. 

Before  WALLACE  and  SHU'M.^N,  Circuit  Judges. 

PER  CURLOi.  That  part  of  the  order  appealed  from  restraining 
the  defendant,  during  the  pendency  of  the  action,  from  selling  any  in- 
candescent mantles  "except  such  as  shall  be  shown  to  have  b^en 
coated  by  others,"  can  only  be  justified  upon  the  theory  that  the 
patent  for  infringing  which  the  suit  was  brought  was  a  patent  for 
a  product  or  manufacture,  and  not  one  for  a  process.  If  it  was  a 
patent  for  a  process,  it  would  not  be  infringed  by  selling  the  product, 
and  no  conditions  should  have  been  annexed  to  the  exercise  of  the 
vendor's  rights.  The  broad  proposition  that  the  vendor  of  a  product 
which  has  been  made  in  infringement  of  a  patented  process  is  an 
infringer,  or  liable  to  any  extent  to  the  patentee,  is  untenable  and 
does  not  require  discussion.  The  patentee's  remedy  is  against  the 
manufacturer.    Merrill  v.  Yeomans,  94  U.  S.  568,  24  L.  Ed.  235. 

The  patent  in  suit  (Xo.  407,963)  was  granted  July  30,  1889,  to 
Frederick  Lawrence  Rawson  and  William  Stepney  Rawson  for  "pro- 
duction of  incandescent  mantles."  We  entertain  no  doubt  that  it 
is  one  for  a  process,  and  not  for  a  product.  It  describes  a  method 
of  producing  the  Welsbach  mantle,  and  treating  it  after  ignition 
80  as  to  render  it  sufficiently  hard  and  resistent  to  allow  of  trans- 
portation without  danger  of  breakage.  The  method  described  con- 
sists in  stretching  the  mantle  upon  a  mandrel  and  igniting  it,  then 
shaping  it  against  the  mandrel  by  a  blowpipe  flame,  and  then  coating 
it  with  paraffin,  or  other  similar  material.  The  patent  contains  two 
claims,  which  are  as  follows: 

**(1)  The  herein-described  improvement  in  strengthening?  incandescent  man- 
tles, consisting  In  coating  the  completed  mantle  with  paraffin,  or  other  suitable 
material,  substantially  as  set  forth.  (2)  In  the  manufacture  of  incandescent 
msntles,  the  method  of  forming  said  maatles,  which  consists  of  first  stretching 
the  impregnated  knitted  mantle  upon  a  mandrel,  then  burning  the  mantle,  then 
shaping  the  mantle  against  the  mandrel  by  means  of  a  blowpipe  flame,  and 
flaaily  coating  the  mantle  with  paraffin,  or  other  similar  material,  substan- 
tially as  set  forth." 
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The  first  claim  covers  merely  the  final  part  of  the  process,  and 
the  second  covers  the  entire  process.  It  is  unfortunate  that  an  in- 
vention of  such  great  merit  and  value  is  not  adequately  protected 
by  the  claims  of  the  patent;  but  so  it  is,  and  any  person  is  at  liberty 
to  vend  or  use  the  invention  without  accountability  to  the  patentee, 
except  he  also  be  the  manufacturer  or  a  contributory  infringer.  The 
order  must,  as  to  the  part  referred  to,  have  been  inadvertently  made, 
and  should  be  modified  by  eliminating  that  part 


aoi  Fed.  156.) 

FISCHER  et  al.  v.  CAMPBELL  et  al. 

(arcult  Court  of  Appeals.  Fifth  Circuit.    April  10,  1900.) 

No.  887. 

!•  Fraudulent  Convbtancbs— Prbfbrekces  by  Debtor. 

In  the  absence  of  any  law  rendering  preferences  illegal,  the  organisa- 
tion by  a  debtor,  with  others,  of  a  corporation,  and  his  transfer  of  prop- 
erty to  such  corporation  in  consideration  of  stock  therein  issued  to  him, 
which  he  transfers  to  certain  of  his  creditors,  does  not  constitute  a  fraud- 
ulent conveyance  of  the  property  which  can  be  set  aside  at  suit  of  other 
general  creditors. 

2b  Crbditors'  Suit— Amendment  op  Bill. 

Complainants  filed  a  creditors'  bill  to  set  aside  a  conveyance  of  prop- 
erty by  their  debtor  to  a  corporation,  which  was  made  a  defendant,  on 
the  groimd  that  such  conveyance  was  colorable  only,  without  considera- 
tion, and  made  to  defraud  creditors.  The  evidence  showed  that  the  debt- 
or received  for  the  property  stock  in  the  corporation,  the  most  of  which 
he  had  transferred  to  others,  claimed  to  be  creditors;  but  there  was  also 
evidence  tending  to  show  that  much  of  such  stock  was  disposed  of  hi 
such  a  way  that  he  still  remained  the  real  owner,  and  In  control  of  the 
same  for  his  own  benefit  Held,  that  equity  required  that  complainants 
should  be  permitted  to  amend  their  bill  so  as  to  raise  the  issue  as  to  the 
l)ona  fides  and  character  of  such  transfers,  and  to  reach  such  stock  if  bo 
transferred  as  to  work  an  illegal  prejudice  to  complainants  as  creditors. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Florida. 

Statement  of  the  pleadings  as  given  by  appellants:  Henry  B.  Fischer,  Ber- 
nardo F.  Fischer,  Adolpho  H.  Fischer,  and  T.  Tasso  Fischer,  partners  doing 
business  under  the  firm  name  of  J.  &  C.  Fischer,  filed  their  biU  in  the  United 
States  circuit  court  for  the  Southern  district  of  Florida  against  A.  B.  Camp- 
bell and  the  A.  B.  Campbell  Land  &  Loan  Company,  a  corporation  under  the 
laws  of  Florida,  alleging  that  on  December  14,  1805,  Charles  S.  Fischer  held 
four  notes,  aggregating  $10,116,  against  the  A.  B.  OampbeU  Company,  the  pay- 
ment of  which  notes  stood  guarantied  by  the  defendant  Alexander  B.  Camp- 
bell under  and  by  a  certain  contract  of  guaranty  executed  by  said  A.  B.  Camp- 
bell to  said  Charles  S.  Fischer,  dated  April  3,  1895:  that  said  notes  and  contract 
of  guaranty  were  sold  and  assigned  by  said  Charles  S.  Fischer  to  complainants, 
who  sued  the  defendant  Alexander  B.  Campbell  thereon,  and  recovered  Judg- 
ment against  him  for  $18,980.98  and  costs;  that  execution  was  issued  on  said 
judgment,  and  returned  nulla  bona;  that  on  said  December  14,  1895,  the  de- 
fendant Alexander  B.  Campbell  owned  the  property  described  in  the  bill  (t 
number  of  lots  in  the  city  of  Jacksonville,  Fla.),  and  that  on  said  date  (Decem- 
ber 14,  1895)  said  plefendant  Alexander  B.  Campbell  made  a  pretended  deed 
of  conveyance  of  said  property  to  the  defendant  the  A.  B.  Campb^  Land  & 
Loan  Company,  a  corporation  organized  under  the  laws  of  Florida,  October 
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21,  1895  (the  Incorporators  being  the  defendant  Alexander  B.  Campbell,  and  his 
wife,  Mary  E.,  and  two  brothers.  A,  L.  and  P.  Campbell);  that  at  the  time  of  the 
organization  of  said  corporation  the  said  Alexander  B.  Campbell  was  largely 
InvolTed  in  debt  to  Charles  S.  Fischer  and  other  creditors;   that  said  Mary  E., 

A.  L..  and  P.  Campbell  never  invested  any  capital  in  said  corporation,  nor  Jiad 
any  real  interest  therein;  and  that  the  organization  of  said  corporation  was 
iHit  a  part  of  a  fraudulent  scheme  of  said  defendant  A.  B.  Campbell  to  hinder, 
delay,  and  defraud  said  Charles  S.  Fischer  and  other  creditors;    that  said  A. 

B.  Campbell,  in  pursuance  of  his  scheme  to  hinder  and  defraud  his  creditors, 
made  and  caused  to  be  recorded  sundry  other  conveyances  about  December  14, 
isj»r>,  by  which  he  covered  up  all  of  his  property.  The  bill  alleges  that  the 
deed  from  A.  B.  Campbell  to  the  A.  B.  Campbell  Land  &  Loan  Company  is 
fraudulent  and  void  as  against  creditors,  and  prays  that  the  same  may  be  set 
aside,  and  the  property  subjected  to  the  payment  of  complainants*  judgment. 
The  bill  prays  that  defendants  be  required  to  answer,  but  expressly  waives 
answer  under  oath.  There  is  also  a  prayer  for  general  relief.  The  defendants 
filed  separate  answers.  The  answer  of  the  defendant  land  and  loan  company 
denies  that  said  deed  to  it  was  a  fraud  and  a  sham,  and  alleges  that  said  deed 
was  made  in  good  faith,  for  a  full  and  valuable  consideration,  to  wit,  $5,000 
in  cash,  and  200  shares  of  the  capital  stock  of  said  company,  issued  and  deliv- 
ered to  A.  B.  Campbell.  The  answer  denies  that  the  incorporation  of  said 
company  was  fraudulent,  but  alleges  that  said  company  was  organized  for  the 
purpose  of  doing  a  legitimate  business.  The  answer  also  sets  up  that  a  num- 
ber of  said  lots  have  been  sold  on  contracts  to  other  parties.  The  defendant 
A.  B.  Campbell  answers  to  the  same  effect,  and  further  alleges  that,  of  the 
200  shares  of  stock  issued  to  him,  193  shares  were  assigned  to  various  persons 
who  had  advanced  him  money.  Replications  to  these  answers  were  filed,  and 
testimony  taken.  Upon  final  hearing  the  court  made  its  decree  denying  the 
prayer  of  the  bill  and  dismissing  the  bill.  This  appeal  is  brought  to  reverse 
this  decree,  and  appellants  Insist  that  the  decree  is  erroneous  and  should  be 
reversed. 

D.  U.  Fletcher  and  H.  B.  Phillips,  for  appellants. 
W.  B.  Owen,  for  appellees. 

Before  PARDEE,  MeCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge.    The  judge  a  quo  decided  in  favor  of 
the  defendants,  and  filed  the  following  reasons,  to  wit: 
"Findings  by  the  Court 
"J.  &  C.  Fischer  v.  A.  B.  Campbell  et  al. 

*The  substance  of  the  allegations  of  this  bill,  omitting  all  introductory  and 
admitted  portions,  is  that  Alexander  B.  Campbell  and  his  wife  made  a  pre- 
tended deed  of  conveyance  to  the  A.  B.  Campbell  Land  &  Loan  Company,  for  a 
pretended  consideration;  that  the  organization  was  but  a  part  of  a  fraudulent 
icheme  to  hinder  and  delay  and  defraud  the  creditors  out  of  their  Just  demands; 
that  the  said  conveyance  was  not  real,  but  a  mere  sham,  and  made  with  the 
intention  of  hindering  and  defrauding  the  said  Fischers  and  other  creditors 
out  of  their  Just  demands;  that  no  consideration  was  paid  by  the  A.  B.  Camp- 
bell Land  A  I^an  Company  to  said  A.  B.  Campbell  for  said  conveyance,  and 
that  said  property  is  now  beld  in  trust  for  said  A.  B.  Campbell,  and  for  his 
nae  and  benefit  and  for  the  purpose  of  preventing  a  levy  and  sale  imder  a 
writ  of  fl.  fa.  Stripped  of  all  surplus  language,  the  charge  is  that  said  convey- 
aoce  complained  of  was  but  a  pretended  conveyance,  and  not  a  real  one;  that 
it  was  but  a  mere  sham,  and  no  consideration  passed,  but  the  property  is  held 
Id  trust  for  the  benefit  of  said  A.  B.  Campbell.  The  answers  of  A.  B.  Camp- 
bell, as  defendant  and  the  land  and  loan  company,  by  A.  B.  Campbell,  presi- 
dent, deny  the  charges  so  made,  directly  and  positively, — alleging  that  the 
organization  of  the  corporation  was  arranged  and  contemplated  before  de- 
fendant was  a  debtor  of  complainants;  that  the  conveyance  was  made  In 
good  faith,  for  a  good  and  valuable  consideration,  without  any  intent  to  de- 
fraod  his  creditors;  and  that  the  stockholders  of  said  corporation  are  bona 
41  C.C.A.--17 
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fide  holders,  for  full  consideration  paid.  The  questions  are  very  narrow  and 
direct,  and  must  be  determined  by  the  testimony,  in  the  light  of  all  the  sur- 
rounding circumstances.  The  principles  of  fraudulent  conveyances  are  well 
established  by  numerous  decisions,  and  It  is  only  necessary  to  apply  them  to 
the  facts  of  this  case.  If  the  allegations  of  the  bill  are  true,  the  complainants 
are  entitled  to  a  decree;  but  if,  as  contended  by  the  defendant  Campbell  the 
conveyance  was  made  in  good  faith,  for  the  purpose  of  enabling  him  to  pay 
certain  indebtedness  which  he  had  incurred  in  borrowing  money  to  assist  in 
clearing  up  the  affairs  of  the  A.  B.  Campbell  Company,  they  are  not  so  enti- 
tled. It  is  not  every  conveyance  that  may  be  set  aside,  although  the  result 
may  be  to  hinder  and  prevent  certain  creditors  from  enforcing  a  collection  of 
their  debts.  A  simple  debt,  until  reduced  to  judgment,  does  not  act  as  a  lien, 
and  prevent  all  conveyances  and  commercial  transactions,  although  subse- 
quent events  may  show  that  the  debtor  was,  at  the  time  of  making  such  con- 
veyances, Insolvent  There  is  no  question  of  assignment  of  bankruptcy  in 
this  case,  by  which  preferences  in  payments  of  debts  are  prohibited;  and  the 
whole  case  turns  upon  the  fraudulent  intention  of  the  defendant,  and  his  de- 
sign to  make  a  colorable  conveyance  only,  and  to  retain  for  his  own  use  the 
property  so  conveyed.  The  testimony  is  positive  that  the  conveyances,  both 
of  the  property  to  the  land  and  loan  company,  and  of  the  shares  taken  in 
said  company  by  the  defendant  to  other  creditors,  were  bona  fide,  and  with- 
out any  claim  or  right  being  withheld  by  the  defendant. 

*'In  the  case  of  Bank  v.  Trebein  (Ohio  Sup.)  52  N.  E.  834,  so  earnestly  re- 
lied upon  by  complainants  in  this  case,  the  defendant,  after  taking  a  certain 
number  of  shares  in  the  new  corporation  in  payment  of  the  property,  hypothe- 
cated them  to  secure  loans,  still  holding  the  title  in  liimself.  This  was  un- 
questionably the  crucial  test  of  the  case,  which  led  to  the  reversal  of  the  court 
below,  as  the  appellate  court  says:  *His  Identity  as  owner  of  the  property 
was  no  more  changed  by  the  conveyance  than  it  would  have  been  by  taking 
off  one  coat  and  putting  on  another.  He  was  as  much  the  substantial  owner 
of  the  property  after  the  conveyance  as  before,  and  had  substantially  the 
same  use  of  it  as  if  the  conveyance  had  not  been  made.*  In  this  case  the 
promise  of  an  organization  of  the  corporation,  and  a  transfer  of  shares  in 
payment  of  loans,  based  upon  such  promise,  Is  distinctly  testified  to  as  hav- 
ing been  made  before  the  complainants*  assignors  became  creditors,  and  that 
the  conveyance  was  but  a« fulfillment  of  such  arrangement  and  promise.  The 
value  of  the  property  conveyed  was  estimated  at  about  |25,000,  upon  which 
w^ere  prior  mortgage  liens  of  between  $10,000  and  $11,000.  The  compensation 
received  was  $5,000  cash,  and  the  stock  reserved,  transferred  In  payment  of 
debts,  to  the  amount  of  about  $11,000.  The  discrepancy  between  the  amount 
received  and  the  actual  value  of  the  property  i^  not  so  great  as  to  awaken 
any  suspicion  of  bad  faith,  and  the  supervision  of  the  property  since  the  con- 
veyances seems  to  be  but  that  of  an  employ^  for  a  fixed  compensation,  and 
not  of  an  owner  or  trustee.  The  defendant  had  a  legal  right  to  make  a  con- 
veyance of  this  property  to  such  of  his  creditors  as  he  considered  most  Justly 
entitled;  and  if  he  made  such  conveyance  for  the  purpose  of  repaying  money 
borrowed  to  assist  in  settling  up  the  indebtedness  of  the  A.  B.  Oimpbell 
Company,  rather  than  reserve  it  to  respond  to  any  deficiencies  that  might 
arise  under  his  guaranty  for  any  deficiencies  which  might  appear  after  an 
exhaustion  of  the  assignment  of  assets  to  the  assignor  of  the  complainants 
herein,  it  is  not  considered  that  the  facts  that  such  loans  were  procured  from 
relations  and  personal  friends  of  the  defendant,  and  the  payments  made  to 
them,  is  sufficient  to  prove  bad  faith  in  him.  Nor  cfln  the  retention  of  one 
share  in  the  corporation  show  the  entire  conveyance  fraudulent  There  was 
no  law  against  preferences,  and  it  was  for  him  to  determine  from  the  cir- 
cumstances of  the  indebtedness  who  were  most  justly  entitled.  If  he  could 
transfer  his  property  directly  to  his  creditors,  there  is  nothing  in  organizhi? 
a  corporation,  and  transferring  the  stock  to  them  in  good  faith  in  payment 
of  their  loans,  which  would  render  it  fraudulent.  It  would  only  be  the  retain- 
ing for  his  own  benefit  tlie  property,  after  a  pretended  conveyance,  which 
would  demand  that  a  court  of  equity  declare  such  conveyance  a  fraud,  and 
I  do  not  consider  the  evidence  establishes  such  a  reversion.  It  Is  therefore 
considered  that  the  deed  of  conveyance  made  herein  was  made  in  good  faith. 
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and  was  not  a  pretended  or  colorable  conveyance,  Intended  to  hinder  and  de- 
fraud creditors,  but,  rather,  made  in  accordance  with  promises  of  the  defend- 
ant made  before  bis  indebtedness  to  the  complainant,  and  should  not  be  s^t 
aside  as  fraudulent,  and  the  decree  will  follow  for  the  defendant  accordingly. 
**October  30,  A.  D.  1809.  James  W.  Locke,  Judge." 

We  agree  to  the  correctness  of  these  findiags,  if  the  case  should 
be  finally  disposed  of  on  the  present  record,  but  we  are  of  opinion 
that  such  disposition  will  not  meet  the  real  ec^uities  between  the 
parties.     If  we  concede,  as  shown  by  the  evidence  in  the  record, 
that  the  A.  B.  Campbell  Land  &  Loan  Company  was  incorporated 
in  good  faith,  that  part  of  its  stock  was  subscribed  and  paid  for  by 
third  parties  also  in  good  faith,  and  that  the  lands  conveyed  by  A. 
B.  Campbell  to  the  said  company  were  conveyed  for  a  valuable  con- 
sideration, and  not  in  fraud  of  the  creditors  of  the  said  A.  B.  Camp- 
bell, still  the  case  very  strongly  suggests  that  a  large  block  of  the 
stock  of  that  company,  received  by  said  Campbell  in  jxayment  for 
said  lands,  has  been  disposed  of  in  such  a  way  that  he  remains  the 
real  owner  and  in  full  control  of  the  same  for  his  own  benefit, 
whereby  his  creditors  are  hindered,  delayed,  and  defrauded.    It  is 
unnecessary  to  recapitulate  the  facts  proved  which  so  strongly  sug- 
gest this  equity.    The  record  teems  with  them.    As  the  complain- 
ants' bill  is  framed,  it  requires  amendment  to  properly  reach  any  of 
the  stock  of  the  A.  B.  Campbell  Land  &  Loan  Company,  if  any  such 
there  be,  that  A.  B.  Campbell  has  disposed  of  to  hinder,  delay,  and 
defraud  his  creditors;  and  it  would  be  an  improvement  to  the  bill, 
and  better  state  complainants'  case,  if  it  should  be  amended  so  as  to 
clearly  charge  that  the  A.  B.  Campbell  Company  was  insolvent, 
and  that  A.  B.  Campbell  had  become  and  was  personally  indebted 
to  the  complainants  at  and  before  the  time  the  A.  B.  Campbell  Land 
&  Loan  Company  was  incorporated,  and  its  stock  was  issued  and 
disposed  of.    On  a  further  hearing  the  defendant  A.  B.  Campbell 
may  supplement  his  own  evidence,  and  more  clearly  show,  if  so  the 
case  be,  that  he  has  fairly  used  the  stock  issued  by  him  to  pay  his 
just  debts,  without  legal  prejudice  to  his  creditors.    To  allow  amend- 
ments to  the  bill  and  take  further  evidence,  the  decree  appealed 
from  is  reversed,  and  the  case  is  remanded  for  further  proceedings. 
See  Insurance  Co.  v.  Phillips  (recently  decided  in  this  court)  41  C.  C. 
A.  263,  102  Fed.  19,  and  the  cases  there  cited.    The  costs  of  this  ap- 
peal, including  the  cost  of  transcript,  will  be  divided  equally. 


(101  Fed.  1G7.) 

KENDALL  v.  DE  FOREST  et  al.  i 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  3,  1900.) 

No.  130. 

1.  Trustke— Appointment  of  Successor— Accounting— Parties. 

While  it  Is  not  necessary  to  make  annuitants  parties  to  an  action  by  a 
trustee  to  have  a  new  trustee  appointed  in  his  place,  yet  if  in  such  action 
he  procured  an  accounting,  and  a  decree  approving  payments  made  by  him 
to  residuary  legatees  which  depleted  the  annuity  fund,  it  Is  not  conclusive 
against  them. 
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a.  Same— Liability  op  Trustee. 

Where,  after  the  death  of  some  of  the  annuitants,  the  trustee  appropri- 
ates part  of  the  annuity  fund  for  the  benefit  of  residuary  legatees,  he  does 
so  at  his  peril;  and,  although  acting  in  good  faith,  if  the  balance  Is  insuffi- 
cient to  pay  the  annuitants,  he  must  be  deemed,  In  equity,  to  hold  the 
amount  still  in  his  hands  as  part  of  the  fund,  and  is  liable  to  the  annui- 
tants therefor. 

8.  Same— Payments  Pursuant  to  Decree— Liability   to   Annuitants  kot 
Parties  to  Action. 

Where  a  trusted  pays  from  an  annuity  fund  a  sum  allowed  as  commis- 
sions, costs,  and  counsel  fees  In  an  action  brought  by  him  for  an  account- 
ing, to  which  annuitants  were  not  made  parties  so  as  to  be  bound  thereby, 
he  will  be  deemed,  in  equity,  to  hold  the  amount  still  in  his  hands  as  part 
of  the  fund. 

4.  Successive  Trustees— Liability— Estoppel. 

A  decree  permitting  a  trustee  to  rr>8ign  and  appointing  his  successor 
determined  the  proportion  of  the  estate  belonging  to  an  annuity  fund,  and 
the  proportion  belonging  to  the  residuary  legatees'  fimd.  The  trustee,  in 
turning  over  the  estate  to  his  successor,  scheduled  as  belonging  to  the 
residuary  legatees  a  larger  proportion  of  the  assets  than  that  fixed  by  the 
decree,  and  the  new  trustee  distributed  the  income  on  that  basis.  flfW 
th*at,  as  between  it  and  the  old  trustee,  It  could  not  escape  liability  to  the 
annuitants  on  the  principle  of  estoppel,  as  it  was  not  justified  in  relying 
on  the  schedule,  and,  in  a  legal  sense,  could  not  have  been  misled  thereby. 

6.  Appeal— Stipulation— Re-examination  op  Testimony. 

Where,  on  an  appeal  from  a  decree  fixing  the  liability  of  successive  trus- 
tees, a  stipulation  is  made,  dispensing  with  the  proofs  taken  before  the 
master,  and  assenting  to  the  accuracy  of  his  computations,  the  court  will 
not  re-examine  them  to  ascertain  whether  an  error  was  made  in  appor- 
tioning restitution  between  the  two  trustees. 

ft.  Depletion  op  Estate— Action  against  Trustees— Parties. 

Where  trustees  erroneously  pay  to  residuary  legatees  a  larger  proportion 
of  the  estate  than  they  are  entitled  to,  thereby  depleting  an  annuity  fund, 
such  legatees  are  not  necessary  parties  defendant  to  an  action  by  the  an- 
nuitants against  the  trustees,  as  the  annuitants  are  not  obliged  to  follow 
the  funds  wrongfully  devested,  and  the  trustees  are  not  deprived,  by  reason 
of  any  decree  in  such  action,  of  any  remedy  they  may  have  against  the 
residuary  legatees. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Action  by  Sarah  J.  Kendall  against  Robert  N.  De  Forest,  indi- 
vidually and  as  trustee,  etc.,  and  the  New  York  Life  Insurance  & 
Trust  Company,  to  enforce  payment  of  an  annuity.  From  a  decree 
in  favor  of  complainant,  defendants  appealed. 

Wm.  T.  Emmett,  for  appellant  New  York  Life  Insurance  &  Trust 
Co. 

Robert  Thorne,  for  appellant  De  Forest. 

Hamilton  Wallis,  for  appellee. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  By  the  will  of  Mrs.  Andrews,  who 
died  in  1883,  the  executor  was  empowered  to  sell  and  convey  the 
real  estate  of  the  testatrix,  and  became  a  trustee  to  receive  the  rents 
and  income  of  the  whole  estate,  and  apply  the  same  first  to  the  pay- 
ment of  annuities  aggregating  f3,490  given  by  the  will  to  several 
legatees,  and  thereafter  to  the  payment  of  various  residuary  lega 
tees.    In  1885  the  executor  applied  to  the  surrogate's  court  for  a 
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jadicial  settlement  of  his  account,  and  had  an  accounting,  and  to 
that  proceeding mcvery  person  interested  in  the  estate  was  a  party. 
By  the  decree  of  the  surrogate  the  executor  was  authorized  to  re- 
tain in  his  hands  certain  specified  real  and  personal  estate,  or  the 
investments  arising  from  the  conversion  thereof  into  othei:  assets, 
a«  a  fond  for  producing  the  annuities.  The  decree  also  provided 
that  out  of  the  residue  of  the  estate  then  remaining  in  his  hands 
the  sum  of  $65,376  be  appropriated  as  the  amount  to  be  divided 
among  the  residuary  legatees,  and  that  the  executor  also  pay  to  thom 
annually  the  net  income  from  the  annuity  fund  in  excess  of  the  an- 
nuities. Until  September,  1894,  he  administered  the  estate;  collect- 
ing the  income  of  the  annuity  fund,  and  discharging  the  annuities 
in  fulL  In  1894  he  conunenced  an  action  in  the  supreme  court  of 
the  state  of  New  York  against  the  legatees  named  in  the  will,  other 
than  the  annuitants,  for  a  judicial  settlement  of  his  accounts  as 
trustee.  By  the  decree  in  that  action  his  account  was  stated,  he 
was  permitted  to  resign  his  trust,  the  New  York  life  Insurance  & 
Trust  Company  was  appointed  trustee  in  his  place,  and  upon  trans- 
ferring to  the  new  trustee  the  estate  of  the  testatrix  in  his  hands 
he  was  to  be  discharged  from  all  liability  arising  from  its  manage- 
ment and  his  acts  in  relation  thereto.  In  the  accounting,  as  stated 
by  the  decree,  it  api)eared  that  he  had  made  payments  to  residuary 
legatees  amounting  to  $30,000  out  of  the  annuity  fund  constituted 
by  the  decree  of  the  surrogate,  and  that  there  remained  in  his  hands 
of  that  fund  f  122,211  invested  in  specified  securities;  and  it  also 
appeared  that  there  remained  in  his  hands  of  the  residuary  legatees' 
fund  f33,000  invested  in  specified  securities.  The  decree  approved 
and  allowed  the  payments  made  to  the  residuary  legatees  out  of  the 
annuity  fund,  and  directed  the  payment  to  them,  out  of  the  residuary 
legatees'  fund,  of  f33,000.  It  also  directed  the  payment  of  about 
110,000  out  of  the  annuity  fund  for  trustee's  commissions,  and  the 
costs  and  counsel  fees  of  the  action.  September  9,  1894,  the  execu- 
tor turned  over  to  the  new  trustee  about  f 3,600  in  money,  and  se- 
curities of  the  face  value  of  about  f  142,600.  Thereafter  the  annui- 
ties were  paid  only  in  part.  The  complainant — one  of  the  annui- 
tants— ^brought  the  present  action  against  the  two  trustees  to  enforce 
payment  of  her  annuity.  The  other  annuitants  were  made  par- 
ties defendant  to  the  action.  The  court  below  adjudged  the  subsl:i- 
tuted  trustee  liable  to  the  annuitants  to  the  extent  of  the  income 
which  it  received  or  ought  to  have  collected  from  the  annuity  fund, 
and  adjudged  the  original  trustee  liable  for  the  balance  of  the  an- 
nuities.   Each  of  the  trustees  has  appealed  from  the  decree. 

Unless  the  original  trustee  was  discharged  by  the  decree  of  the 
supreme  court  from  further  liability  to  the  annuitants,  it  is  plain 
that  he  still  remains  liable  to  them  for  any  breaches  of  duty  in  his 
dealings  with  the  annuity  fund.  He  remained  their  trustee  until  his 
successor  in  the  trust  was  appointed,  and,  if  he  diverted  any  part 
of  the  fund  consisting  of  the  assets  assigned  to  it  for  their  benefit 
by  the  surrogate's  decree,  he  is  responsible  to  them  to  the  extent 
of  their  losses.  As  they  were  not  parties  to  the  action,  the  decree 
of  the  supreme  court  was  ineffectual  to  foreclose  or  affect  their  rights 
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to  an  accountiDg.  If  it  had  been  a  proceeding  merely  for  the  ap- 
pointment of  a  new  trustee,  the  presence  of  the  annuitants  as  par- 
ties would  not  have  been  essential,  and  might  have  been  dispensed 
with  at  the  discretion  of  the  court;  the  appointment  being  always 
open  to  review  upon  the  application  of  anv  person  interested.  In  re 
Robinson,  37  N.  Y.  261;  Smith  v.  Trust 'Co.,  154  N.  Y.  333,  48  N. 
E.  550.  But  the  action  was  one  for  an  accounting,  and  those  per- 
sons only  were  concluded  by  a  decree  purporting  to  adjudicate  their 
rights  that  were  afforded  an  opportunity  to  be  heard.  Williams  v. 
Oibbes,  17  How.  239,  15  L.  Ed.  135;  In  re  Howard,  9  Wall.  175, 
19  L.  PM.  634.  It  appears  by  the  proofs  that  the  assets  of  the  an- 
nuity fund  amounted  to  about  f  154,000.  The  fund  was  apparently 
ample  to  produce  the  annuities,  and  the  trustee  doubtless  acted  in 
good  faith,  and  from  commendable  motives,  in  appropriating  from 
it  130,000  for  the  benefit  of  the  residuary  legatees,  as  in  the  meantime 
some  of  the  annuitants  had  died.  But  he  acted  at  his  peril  in  thus 
depleting  the  fund,  and,  as  the  decree  of  the  supreme  court  does  not 
protect  him,  he  must  be  deemed,  in  equity,  to  hold  the  amount  still 
in  his  hands,  as  part  of  the  fund.  The  fund,  while  in  his  hands,  was 
further  depleted  to  the  extent  of  the  JflO,000  paid  from  it,  under 
the  decree  of  the  supreme  court,  for  commissions,  and  the  costs  and 
counsel  fees  of  the  action;  and  for  the  same  reason  he  must  be 
deemed  to  have  that  amount  still  in  his  hands,  as  part  of  the  fund. 
His  responsibility  in  respect  to  the  future  management  of  the  fund 
ceased  ujxjn  the  appointment  of  the  new  trustee,  and,  if  he  turned 
over  to  his  successor  the  whole  fund  then  in  his  hands,  he  remained 
responsible  to  the  annuitants  only  to  the  extent  found  to  be  due  upon 
an  accounting  in  respect  to  his  past  transactions. 

The  new  trustee  became  responsible  to  the  annuitants  only  to 
the  extent  of  the  producing  capacity  of  the  fund  which  came  to  its 
hands,  unless  it  neglected  to  procure  the  delivery  of  assets  by  the 
original  trustee  which  by  the  decree  of  the  supreme  court  should 
have  been  turned  over  to  it;  but  to  that  extent  it  became  liable  to 
respond  to  them,  and  if,  in  consequence  of  its  own  breaches  of  duty, 
the  fund  has  not  produced  the  income  which  should  have  been 
realized,  it  is  accountable  to  them. 

In  turning  over  the  assets  to  the  new  trustee,  the  original  trustee 
scheduled,  as  belonging  to  the  annuity  fund,  cash  and  securities  to 
the  amount  of  $80,798,  and,  as  belonging  to  the  residuary  legatees^ 
fund,  cash  and  securities  to  the  amount  of  $65,430.  Among  the 
latter,  however,  were  a  mortgage  of  $5,000,  and  others  for  $27,750, 
which  were  enumerated  in  the  decree  of  the  supreme  court  as  be- 
longing to  the  annuity  fund.  Thus,  the  new  trustee  received  assets 
amounting  to  about  $113,500  belonging  to  the  annuity  fund.  It 
had  notice  what  securities  belonged  to  that  fund,  because  the  de- 
cree by  which  it  was  appointed  trustee  recited  and  described  them. 
As  the  successor  in  the  trust,  it  assumed  the  duty  of  protecting 
these  assets,  realizing  the  income,  and  paying  the  annuitants  in  full 
if  the  fund  was  sufficient,  or  pro  rata  if  insufficient  to  produce 
enough  to  pay  them  in  full.  Instead  of  treating  the  $113,500  of  as- 
sets as  belonging  to  that  fund,  it  treated  only  those  as  belonging 
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to  it  which  were  recited  in  the  schedule  of  the  original  trustee. 
Donhtless,  it  acted  inadvertently  in  doing  so;  but,  if  it  had  com- 
pared the  decree  with  the  schedule,  it  could  not  have  failed  to  ob- 
serve that  the  Baier  mortgage  and  the  Wilckens  mortgages  belonged 
to  the  annuity  fund,  instead  of  the  residuary  legatees'  fund.  In  pay- 
ing as  it  did  the  income  derived  from  these  securities  to  the  residuary 
legatees,  it  diverted  the  trust  moneys  of  the  annuitants.  If  the 
decree  had  not  specifically  informed  the  new  trustee  that  these  se- 
curities were  part  of  the  annuity  fund,  it  might  be  entitled  to  in- 
sist that  as  between  it  and  the  original  trustee,  upon  the  principle  of 
estoppel,  they  should  be  treated  as  belonging  to  the  residuary  lega- 
tees' fund.  Being  thus  infoi-med,  however,  it  was  not  justified  in 
relying  upon  the  schedule,  and,  in  a  legal  sense,  could  not  have  been 
misled  by  the  recital.  As  between  the  two  trustees,  if  the  original 
trustee  failed  to  turn  over  to  the  new  trustee  any  part  of  the  annuity 
fund  specified  in  the  decree  of  the  supreme  court,  he  is  primarily 
liable  for  the  income  arising  from  that  part. 

We  conclude  that  the  court  below  correctly  decided  that  the  new 
trustee  was  liable  to  account  to  the  annuitants  for  the  income  pro- 
duced by  the  securities  of  the  annuity  fund  which  came  to  its  hands, 
and  that  the  original  trustee  was  liable  to  account  to  them  for  any 
deficiency  of  income  resulting  from  the  depletion  of  the  original 
annuity  fund.  We  are  not  advised  in  the  record  of  any  departure 
in  principle  between  the  interlocutory  decree  and  the  final  decree 
of  the  court  below,  and  the  stipulation  dispensing  with  the  proofs 
taken  before  the  master,  and  assenting  to  the  accuracy  of  his  com- 
putations, precludes  us  from  re-examining  them  to  ascertain  whether 
an  error  has  been  made  in  apportioning  restitution  between  the  two 
trustees. 

It  is  insisted  for  both  appellants  that  the  residuary  legatees  who 
have  received  part  of  the  annuity  fund  should  have  been  made  par- 
ties defendant  to  the  action.  There  is  no  merit  in  this  contention. 
The  annuitants  were  entitled  to  look  to  their  trustees,  and  were  un- 
der no  obligation  to  follow  the  funds  wrongfully  diverted  by  them 
into  the  hands  of  other  parties.  If  the  trustees  have  a  remedy 
against  the  residuary  legatees,  they  are  not  deprived  of  it  by  the 
decree  in  the  present  action. 

The  decree  is  affirmed,  with  interest  and  costs  to  the  appellee. 


(102  Fed.  19.) 

UNION  CENT.  LIFE  INS.   CO.  v.  PHILLIPS. 

(Circuit  Court  of  Appeals,  Fifth  areuit.     February  6,  1900.) 

No.   838. 

1.  AppBATi— Pleadings— Amendments. 

All  matters  of  amendments  to  pleadings,  particularly  trial  amendments, 
are  within  the  discretion  of  the  trial  court,  and  its  action  is  not  reviewa- 
ble on  a  writ  of  error. 

2.  Bill  in  Equity— Right  to  Maintain. 

A  bill  in  equity  cannot  be  sustained  as  ancillary  to  a  suit  at  law.  where 
neither  the  parties  nor  the  subject-matter  Is  the  same,  and  where  the 
complainant  on  the  facts  stated  has  ^  complete  remedy  at  law. 
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8.  Same— Relief  Granted. 

Where  a  party  having  a  right  to  resort  to  court  of  equity  to  compel 
the  delivery  of  a  life  policy  is  properly  in  that  court  after  loss  has  oc- 
curred, the  court  will  give  such  flnal  relief  as  the  circumstances  of  the 
case  demand. 

4.  Insurance— Contract. 

Plaintiff's  Intestate  applied  to  defendant  for  a  life  policy,  using  defend- 
ant's blanks  and  answering  the  questions  therein  in  full.  Defendant's 
medical  examiner  recommended  her  for  insurance,  and  on  the  following 
day  plaintiff  paid  the  premium  to  defendant's  general  agent  taking  a 
receipt  therefor,  which  provided  that  the  applicant  was  insured  from 
the  date  thereof,  in  accordance  with  the  conditions  of  the  policy,  if  the 
applicant  should  be  accepted.  The  policy  was  issued. .  and  forwarded  to 
the  agent,  with  a  blank  instructing  him  that  all  applications  on  lives  of 
women  should  be  submitted  to  the  home  oflSce,  with  a  copy  of  the  blank, 
properly  filled  in.  All  material  questions  propounded  to  the  agent  in 
the  blank  were  substantially  answered  by  the  applicant  in  her  applica- 
tion, and  he  had  already  obtained  sufficient  information  to  enable  him  to 
make  satisfactory  answers.  On  receipt  of  the  policy,  he  sent  plaintiff 
this  message:  "Policy  came  O.  K.  I  will  be  there  shortly,  and  deliver 
It."  Eight  days  later,  and  before  the  policy  was  delivered,  the  assured 
died;  whereupon  the  agent  returned  the  policy  to  the  home  office,  and 
thereafter  defendant  refused  to  deliver  it  kept  plaintiff  in  ignorance  of 
its  terms,  and  refused  to  pay  the  loss,  though  furnished  with  proofs  of 
loss.  Held,  that  there  was  a  completed  contract  of  Insurance,  which  a 
court  of  equity  would  enforce,  i 

6.  Same— Verbal  Agreement. 

A  verbal  understanding  between  the  insurer's  agent  and  one  represent- 
ing the  assured  in  her  negotiations  for  a  life  policy,  to  the  effect  that  It 
should  be  payable  to  her  sister  instead  of  her  legal  representatives,  as 
stated  in  the  application  and  policy,  cannot  be  used  to  alter  or  vary  the 
policy,  so  as  to  affect  the  insurer's  liability. 

6.  Same— Action  on  Policy. 

A  condition  indorsed  on  an  undelivered  life  policy,  payable  to  the  legal 
representatives  of  the  assured,  provided  that  no  suit  should  be  brought 
thereon  after  one  year  from  death.  Owing  to  a  misapprehension  as  to  who 
the  beneficiaries  were,  a  suit  at  law  on  the  policy  was  brought  by  a  wrong 
party  within  the  12  months.  The  error  was  not  discovered  until  a  few 
days  after  the  expiration  of  the  12  months,  when  a  bill  in  equity  was 
filed  by  the  proper  party  plaintiff  to  compel  delivery  of  the  policy,  which 
defendant  had  wrongfully  refused  to  do,  and  to  obtain  a  decree  for  the 
amount  due  thereon.  Held,  that  plaintiff  was  not  barred  by  the  limita- 
tion Indorsed  on  the  policy. 

7.  Appeal — Reversal. 

Where  the  variance  between  the  evidence  and  the  bill  filed  in  a  United 
States  district  court  is  such  that  the  latter  requires  amendment  to  sup- 
port the  decree,  the  circuit  court  of  appeals  will  reverse  it  and  remand 
the  case  to  the  lower  court  for  an  amendment  and  further  proceedings. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia. 

Action  by  William  T.  Phillips,  administrator  of  Willis  Arlena 
Pugh,  deceased,  against  the  Union  Central  Life  Insurance  Company. 
From  a  decree  for  plaintiff,  defendant  appeals.    Reversed. 

Phillips,  as  guardian  of  Ella  L.  Pugh,  minor,  brought  suit  at  law  for  ^,000 
and  damages  and  attomey*s  fees  in  the  superior  court  of  Bibb  county,  Ga.. 
against  the  Union  Central  Life  Insurance  Company  of  Ohio,  on  a  policy  alleged 
to  have  been  issued  by  that  company  on  the  life  of  Willis  Arlena  Pugh,  an 
older  sister,  also  a  minor,  for  the  benefit  of,  and  payable  to,  the  said  Ella  L. 

1  See  note  at  end  of  case.. 
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Pngh,  the  plaintiff;  alleging  that  the  policy  had  been  executed  and  forwarded 
by  the  company  to  Its  manager,  T.  S.  Lowry,  Macon,  Ga.,  about  the  1st  day 
of  June,  1895.  and  that  said  Lowry  thereupon  became  the  agent  of  the  as- 
sured for  the  delivery  of  said  policy,  and  the  said  Lowry  undertook  and  agreed 
as  such  to  deliver,  but  had  refused  to  deliver  it;  that  the  assured  died  on  the 
12th  day  of  said  month  of  June.  Plaintiff  also  alleged  demand  for  the  policy 
and  for  payment,  and  due  proof  of  claim  and  death,  and  that  payment  had 
been  refused;  giving  notice  to  defendant  to  produce  application  and  policy  of 
insurance  sued  on,  and  praying  for  judgment.  There  was  exhibited  to  the 
petition  the  receipt  of  Lowry,  manager,  to  W.  T.  Phillips,  of  May  8,  1895,  for 
$36.95.  and  for  note  for  $100,  being  the  first  annual  premium,  and  embodying 
agreement  'that  said  Willis  Arlena  Pugh  Is  to  be  insured  from  date  of  this 
receipt  in  accordance  with  the  provisions,  conditions,  and  stipulations  of  the 
policies  of  said  company.  If,  however,  the  ap()licatIon  shall  be  declined  by 
the  company,  this  agreement  to  be  null  and  void,  and  the  amount  returned  to 
Raid  Phillips  by  me  on  surrender  of  receipt."  Defendant  removed  the  cause 
Into  said  United  States  circuit  court,  and  therein  appeared  and  pleaded,  deny- 
ing all  the  allegations  in  plaintiff's  petition  except  paragraphs  2,  12,  and  16; 
among  the  paragraphs  emphatically  denied  being  paragraph  14,  which  ex- 
pressly alleged  that  the  application  and  policy  were  for  the  benefit  of.  and  pay- 
able to,  said  Ella  L.  Pugh. 

The  case  was  called  for  trial  on  the  15th  of  December,  1896,  a  year  and  a 
half  after  the  death  of  the  assured,  and  defendant's  attorneys  handed  a  policy 
to  plaintiff's  attorneys  in  response  to  notices  given  in  petition  and  otherwise, 
accompanying  the  said  policy  with  written  and  sworn  response  of  John  M.  Pat- 
terson, president  of  defendant,  showing  the  policy  furnished  to  be  the  only 
one  ever  executed  by  defendant  on  life  of  the  deceased.  Plaintiff's  attorneys, 
opon  discovering  the  policy  was  not  payable  to  Ella  L.  Pugh,  but,  in  case  of 
death  of  said  Willis  A.  Pugh,  to  her  executors,  administrators,  or  assigns, 
moved  to  amend  the  ^uit  at  law  by  making  It  a  suit  in  favor  of  Phillips  as 
administrator  of  Willis  A.  Pugh,  deceased,  on  a  policy  payable  to  such  admin- 
istrator, instead  of  a  suit,  as  it  then  stood,  in  favor  of  Phillips  as  guardian 
of  his  minor  ward,  Ella  L.  Pugh,  on  a  policy  payable  to  her;  the  plaintiff  in- 
corporating In  his  motion  allegations  to  the  effect  that  defendant  had  refused 
to  allow  him  to  see  the  application  or  policy,  and  had  concealed  the  terms, 
coDditlons.  and  provisions  of  the  same,  and  that  it  then  for  the  first  time  came 
to  his  knowledge  that  the  same  was  payable  to  the  legal  representative  of 
deceased.  The  court  refused  to  allow  the  amendment,  but  by  a  separate  order, 
on  motion  of  plaintiff's  counsel,  ordered  that  plaintiff  be  allowed  "thirty  days 
in  which  to  file  a  bill  on  the  equity  side  of  the  court,  and  in  default  thereof  said 
case  stand  dismissed." 

On  the  4th  of  January,  1897,  Phillips,  the  same  natural  person,  but  as  ad- 
ministrator of  Willis  A.  Pugh,  the  deceased,  and  not  as  guardian  of  EUa  L. 
Pugh.  his  minor  ward  in  life,  nor  as  plaintiff  in  the  suit  at  law,  filed  a  bill  in 
the  same  court  .against  the  same  defendant  in  aid  of  the  common-law  suit, 
under  order  of  the  Judge  at  chambers,  granted  on  that  day,  In  which  order 
the  Judge  required  the  defendant  to  show  cause  why  the  common-law  action 
should  not  be  enjoined.  Complainant  alleged  in  his  bill  substantially  what 
the  plaintiff  did  in  the  common-law  petition,  expressly  alleging  in  paragraph 
8  that  said  Lowry,  manager,  after  receiving  said  policy,  held  the  same  as 
agent  of  orator,  and  alleging,  additionally,  that  said  Lowry,  as  manager,  on  the 
3d  of  June,  1895,  after  receiving  said  policy,  "wrote  and  mailed  to  orator,  at 
Delight  Twiggs  county,  Ga.,  a  postal  notifying  your  orator  that  said  policy 
had  been  received  by  him  *0.  K.,'  and  that  he  would  shortly  come  down  and 
deliver  same,"  which  postal  was  duly  received  at  Delight  post  office  on  June 
5, 1895,  and  that  before  he  went  to  Twiggs  county,  and  turned  over  said  policy 
to  orator  or  Willis  Arlena,  but  while  he  still  held  the  same  as  agent  of  Willis 
Arlena,  t^  wit,  on  the  11th  of  June,  1895,  the  said  Willis  Arlena  died.  The 
complainant  also  charged  fraud  on  the  part  of  defendant,  its  agents  and  at- 
torneys, in  failing  and  refusing  to  deliver  and  exhibit  the  policy  or  copy 
thereof,  and  in  repossessing  itself  of  the  same,  and  that  orator  was  Illiterate, 
and  could  not  read,  and  bdieved  the  application  was  made  by  Willis  Arlena 
for  a  policy  to  be  payable  to  her  sister  Ella  Louise  Piigh,  minor  ward  of  orator. 
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and  that  said  policy  had  been  so  issued,,  and  did  not  discoyer  otherwise  ontU 
said  policy  and  application  were  produced  under  notice  in  court  in  the  com- 
mon-law suit  on  the  15th  of  December,  1896;  that  he  had,  under  such  impres- 
sion that  the  policy  was  payable  to  said  Ella  Louise,  made  proof  of  death,  and 
demand  of  payment,  and  brought  the  said  suit  as  her  guardian,  in  Bibb  supe- 
rior court,  to  recover  the  amount  due  on  said  policy.  CJomplainant  also  char- 
ged that  defendant  refused  to  allow  his  counsel  to  inspect  said  policy,  or  give 
a  copy  thereof,  to  prevent  proper  suit  being  brought  within  one  year  after 
death,  and  thus  invoke  the  one-year  clause  to  defeat  said  suit  He  prayed  In- 
junction against  common-law  suit,  delivery  of  policy,  recovery  of  the  money, 
and  for  damages,  and  for  attorney's  fees,  and  for  general  relief. 

Defendant  demurred  to  the  bill  as  follows:  **(1)  No  Jurisdiction;  (2)  no 
equity;  (3)  not  maintainable  in  aid  of  the  cause  therein  referred  to,  or  as 
ancillary  thereto,  or  as  supplemental  thereto;  (4).  not  maintainable  as  an 
original  bill,  or  as  a  bill  in  the  nature  of  an  original  bill,  or  bill  not  original; 
(5)  because  under  averments  and  exhibits  not  maintainable  in  cause  or  court 
in  aid  of  suit,  complainant  not  being  party  to  suit,  and  the  cause  of  actioD  in 
bill  not  being  same  cause  of  action  in  suit,  and  right  of  recovery  in  bill  not 
being  same  right  of  recovery  in  suit;  (6)  because  complainant  (as  administra- 
tor of  deceased)  had  never  made  proof  of  death,  proof  of  claim,  or  demand 
for  payment;  (7)  because  it  appeared  from  the  terms  of  the  contract  sued  on 
and  exhibited  that  the  time  within  which  suit  could  be  brought  and  main- 
tained thereon,  either  in  law  or  in  equity,  had  expired  before  the  filing  of  the 
bill;  (8)  because  complainant  not  entitled,  to  any  relief  prayed." 

Defendant  filed  an  answer  for  cause,  as  required  by  the  order  of  the  judge, 
denying  all  the  material  allegations  of  the  bill,  including  the  averments  of 
fraud,  and  pleading  the  one-year  clause,  and  complainant  and  defendant  sup- 
ported bill  and  answer  by  affidavits. 

The  court  heard  the  demurrer  and  rule  to  show  cause  at  the  same  time, 
and  on  the  29th  of  April,  1897,  overruled  the  demurrer,  ^d  refused  the  injunc- 
tion; the  defendant  filing,  and  having  the  court  to  note,  exceptions  to  the 
order  overruling  said  demurrer. 

The  respondent  duly  filed  its  answer  June  5,  1897,  denying  all  the  material 
allegations  in  the  bill,  including  those  of  fraud;  and  also,  in  denying  the 
delivery  of  the  policy,  alleged  that  the  same  was  "forwarded  to  said  Lowry 
upon  condition  that  he  would  visit  the  said  Willis  Arlena  Pugh  at  her 
residence,  and  after  enabling  himself  to  do  so,  by  acquiring  all  necessary  and 
proper  Information,  answer  in  writing  certain  questions  hereafter  given  in  the 
opinion;  that  in  forwarding  said  policy  to  the  said  Lowry  the  same  was  ac- 
companied with  this  form,  and  the  said  Lowry  was  instructed  and  required 
before  delivering  it  to  visit  the  residence  of  the  said  Willis  Arlena,  and  to 
fully  answer  in  writing  the  said  questions;  that  the  said  Lowry  had  no  in- 
structions or  authority  to  otherwise  deliver  the  same,  and  he  never  made  said 
visit  or  answered  said  questions,  and  was  never  in  a  position  to  act  for  re- 
spondent in  delivering  said  policy;  tliat  he  received  the  same  as  agent  of  this 
respondent;  that  he  so  held  the  same  as  agent  of  this  respondent  until  as 
such  agent  he  returned  the  same  to  this  respondent;  that  no  contract  of  insm> 
ance  ever  existed  between  respondent  and  the  said  Willis  Arlena,  except  the 
conditional  contract  set  forth  in  said  receipt;  that  respondent  never  approved 
said  application,  and  never  delivered  said  policy,  and  never  authorized  it  to 
be  delivered,  except  upon  the  conditions  stated;  that  at  the  time  said  liowry 
wrote  the  postal  card  he  assumed  that  there  would  be  no  difficulty  in  hfe 
making  the  necessary  written  statement  as  required  of  him  by  the  company, 
upon  his  visit  to  the  residence  of  the  said  Willis  Arlena,  and  fully  expected 
when  he  made  said  visit  to  complete  the  said  examination  and  answer  said 
questions  in  writing  as  required,  and  then  to  deliver  the  said  policy;  that 
before  he  made  said  visit  or  statement  the  said  Willis  Arlena  died,  leaving  tlie 
said  contract  of  insurance  incomplete,  and  not  binding  upon  respondent" 
Respondent  further  alleges  that  until  the  motion  to  amend  the  common-law  suit 
was  made  it  never  knew  or  had  any  notice  that  said  Phillips  was  guardian  or 
ex  officio  administrator  of  said  Willis  Arlena,  or  that  there  was  any  guardian 
of  the  said  Willis  Arlena,  or  any  administrator  of  her  estate.  This  respond- 
ent, having  completed  no  contract  of  insurance  with  the  said  deceased,  owed 
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her  administrator  or  heirs  or  creditors  no  duty  in  relation  to  any  policy,  and 
did  not  feel  called  upon  to  ascertain  whether  her  estate  was  represented,  or 
whether,  if  so,  her  administrator  had  any  claim  upon  this  respondent,  and  this 
respondent  did  not  see  proper  to  invite  suit  from  any  quarter  i^on  a  claim  that 
did  not  legally  or  morally  exist,  and,  unless  such  course  was  a  fraud,  respond- 
ent has  been  guilty  of  no  fraud  whatever;  that  all  proceedings,  correspond- 
ence, claims,  and  demands  upon  the  part  of  Phillips  and  his  attorneys  had 
been  by  him  and  them  in  right  of  said  Phillips  as  guardian  of  the  said  Ella 
Louise  Pugh.  Respondent  also  alleges  in  said  answer  that  the  failure  of  com- 
plainant to  bring  suit  as  administrator  of  deceased  within  one  year  from  the 
death  of  the  said  Willis  was  no  fault  of  respondent;  that  said  bill  was  filed 
long  after  the  said  period  had  elapsed,  and  that  the  act  of  the  said  complain- 
ant Tn  trying  to  connect  the  same  with  the  suit  at  law  was  a  mere  device  on 
his  part  to  avoid  the  one-year  stipulation  in  said  policy;  that,  if  said  policy 
ever  became  binding  upon  respondent,  the  same  limitation  became  binding  on 
the  deceased,  and  was  in  full  force  and  effect,  and  said  administrator  on  this 
account  had  no  right  of  action  against  respondent.  Respondent  allejjed  tender 
of  money  and  interest  paid  on  premium,  and  also  the  note,  and  also  alleged 
continuous  tender  of  both,  averring  deposit  of  the  same  with  the  clerk. 
On  the  hearing  the  following  decree  was  rendered: 

*This  cause  coming  on  to  be  heard  at  the  present  term,  to  wit,  on  the  3d 
day  of  January,  1899,  on  the  bill  and  answer  and  proofs  in  the  case,  and  was 
argued  by  counsel;  and  it  appearing  to  the  court  that  the  plaintiff's  intestate 
made  a  proposal  in  writing  for  insurance,  which  contains  all  the  necessary 
lerms  of  a  valid  contract  for  a  policy,  and  that  the  defendants  accepted  this 
proposal;  that  this  acceptance  made  a  legal  contract  between  the  parties  which 
it  was  the  duty  of  the  court  to  order  to  be  specifically  performed;  that  as 
wiulty  does  complete  justice,  and  if  said  policy  had  been  delivered  in  pui-su- 
ance  of  the  contract  the  plaintiflC  would  then  have  had  a  complete  cause  of 
action  on  the  common-law  side  of  the  court,  and  would  have  been  entitled  to 
recover  the  amount  of  said  policy,  and  as  equity  would  decree  to  be  done  that 
which  ought  to  have  been  done:  Thereupon  it  is  ordered,  adjudged,  and  de- 
creed that  the  said  agreement  entered  into  between  the  plaintiff's  intestate 
and  the  defendant,  set  forth  In  the  bill  of  complaint  and  proofs  in  this  case, 
he  Bpeciflcally  performed.  It  Is  further  ordered,  adjudged,  and  decreed  that 
the  plaintiff  recover  of  the  defendant  the  sum  of  four  thousand  and  nine  hun- 
dred dollars  as  and  for  the  principal  debt  and  her  damage  in  this  behalf  sus- 
tamed,  a  deduction  having  been  made  for  the  agreed  amount  of  said  policy 
of  one  hundred  dollars,  the  unpaid  premium;  that  in  addition  to  said  principal 
8um,  that  the  plaintiff  also  recover  the  further  sum  of  eleven  hundred  and 
sixty-two  •Vioo  dollars,  the  same  being  the  interest  upon  said  unpaid  princi- 
pal at  the  rate  of  seven  per  cent,  per  annum,  the  same  being  the  legal  rate 
of  interest  from  the  13th  day  of  October,  1895,  to  tlie  present  date;    and  the 

further  sum  of dollars  for  his  costs  in  this  behalf  sustained. 

"Open  Court,  March  6,  1899.  Emory  Speer,  Judge." 

With  the  decree  Judge  Speer  filed  a  written  opinion,  which  is  found  in  the 
transcript,  and  is  reported  in  101  Fed.  33. 

Dn  Pont  Guerry  and  Robert  Ramsey,  for  appellant. 
Washington  Dessau,  Isaac  Hardeman,  C.  A.  Turner,  B.  M.  Davis, 
and  N.  E.  Harris,  for  appellee. 
Before  PARDEE,  McCORmCK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

The  ruling  of  the  circuit  court  in  the  action  at  law  refusing  the 
amendments  offered  has  been  much  discussed,  but,  as  the  ruling  was 
not  brought  before  us  by  a  writ  of  error,  we  are  very  clear  that  the 
fnling  complained  of  is  not  subject  to  review,  and  we  only  remark  that 
the  power  of  the  court  with  regard  to  amendments  in  an  action  at  law 


Digitized  by 


Google 


268  41  C.  C.  A.  REPORTS. 

is  very  broad,  under  section  5106,  Code  Ga.,  and  section  954,  Rev.  St. 
U.  S.,  and  that  it  is  generally  settled  that  all  matters  of  amendments 
to  the  pleadings,  particularly  including  trial  amendments,  are  within 
the  discretion,  of  the  trial  court,  and  its  action  allowing  or  refusiiig 
amendments  is  not  reviewable  on  writ  of  error.  The  bill  in  this  case 
cannot  be  sustained  as  ancillary  to  the  suit  at  law,  because  the  parties 
are  not  the  same,  the  subject-matter  is  not  the  same,  and  as  to  all  the 
matters  stated  in  the  bill  the  plaintiff  has  an  adequate  remedy  at  law. 
As  an  original  bill  it  is  demurrable  for  want  of  equity,  the  complainant 
on  the  facts  stated  having  a  complete  and  adequate  remedy  at  law.  If 
the  contract  of  insurance  was  complete,  and  the  policy  made  out  and 
delivered,  though  af tei^wards  withdrawn  and  retained  by  the  insurance 
company,  it  could  have  been  pleaded  and  proven  without  diflBculty  or 
obstruction  in  an  action  at  law.  "A  court  of  equity  has  no  jurisdic- 
tion of  a  suit  on  a  bond  which,  it  is  alleged,  was,  through  the  fraud  of 
a  person  not  a  party  to  the  suit,  delivered  up  to  be  canceled,  but  which 
it  was  claimed  was  still  in  force,  where  no  discovery  was  sought,  and 
where  the  bill  furnished  a  substantial  copy  of  the  bond.  •  •  ♦ 
The  bill  cannot  be  sustained  on  the  ground  of  discovery,  for  discovery 
is  expressly  waived,  nor  on  the  ground  of  account,  for  the  complainant 
states  with  precision  the  amount  he  claims,  and,  if  anything  is  to  be 
added  by  way  of  interest  or  expenses,  that  can  be  ascertain^  as  well 
in  a  court  of  law  as  of  equity.  Does  the  fact  that  tlie  bond  is  not  in 
the  possession  of  complainant,  but  that  its  possession  has  been  ob- 
tained by  the  fraud  of  one  of  the  obligors,  give  a  court  of  equity  juris- 
diction? It  does  not,  if,  notwithstanding  these  facts,  there  still  re- 
mains to  complainant  a  plain,  adequate,  and  complete  remedy  at  law. 
These  circumstances  do  not,  either  in  stating  tl^e  case  by  pleading  or 
in  proving  it  by  evidence,  in  a  court  at  law,  present  any  obstacle  to  a 
complete  and  adequate  remedy.  When  a  party  pleads  a  deed  or  claim, 
or  justifies  under  it,  he  must,  as  a  general  rule,  make  profert  of  it.  But 
there  are  exceptions  to  this  rule,  among  which  is  the  case  where  the 
deed  is  lost  or  destroyed,  or  is  in  the  possession  of  the  opposite  party. 
These  circumstances  dispense  with  the  necessity  of  profert.  Steph. 
PI.  439-441.  In  proving  the  averments  of  the  declaration,  when  the 
instrument  sued  on  was  lost  or  in  possession  of  opposite  party,  there 
would  be  no  obstacle  in  a  court  of  law.  Even  where  a  written  instru- 
ment which  is  required  in  evidence  is  in  the  possession  of  a  third  per- 
son, yet,  if  there  is  a  privity  between  such  person  and  the  party,  a  no- 
tice to  the  party  is  suflBcient  to  let  in  evidence  of  its  contents.  And  in 
case  the  other  party  refuses  to  produce  an  original  deed  or  agreement 
which  is  in  his  possession,  and  which  he  has  had  notice  to  produce, 
secondary  evidence  of  the  contents  will  be  received  without  proof  of 
the  execution  of  the  original.  1  Phil.  Ev.  440,  452.  This  is  substan- 
tially the  rule  enacted  by  the  Code  of  Georgia,  without  regard  to  the 
means  by  which  the  paper  got  into  the  possession  of  the  opposite  party. 
See  Code,  §§  3508-3510.  •  ♦  ♦  The  rule  to  govern  such  cases  ia 
laid  down  with  great  precision  and  clearness  by  Mr.  Justice  Campbell 
in  the  case  of  Hipp  v.  Babin,  19  How.  271, 15  L.  Ed.  633.  The  result  of 
the  argument  is  that  whenever  a  court  of  law  is  competent  to  take  cog- 
nizance of  a  right,  and  has  power  to  proceed  to  a  judgment,  which  af- 
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fords  a  plain^  adequate,  and  complete  remedy  without  the  aid  of  a 
court  of  equity,  the  plaintiff  must  proceed  at  law,  because  the  de- 
fendant has  a  constitutional  right  to  a  trial  by  jurr."  Insurance  Co. 
Y.  Guerard,  3  Woods,  427,  430,  432,  Fed.  Cas.  No.  5,461. 

As  the  case  is  presented  here,  however,  it  clearly  appears  that  while 
the  preliminary  contract  for  insurance  was  entered  into,  and  the  first 
premrum  paid,  the  policy  was  not  delivered;  thus  presenting  a  case 
wiiere  the  complainant  may  invoke  the  aid  of  a  court  of  equity  to  com- 
pel a  specific  performance  of  the  contract.  'Tit  has  been  objected  that 
the  plaintiff  had  an  adequate  remedy  at  law,  and  was  not,  therefore, 
under  the  necessity  of  resorting  to  a  court  of  equity;  which  may  very 
well  be  admitted.  But  it  by  no  means  follows  from  this  that  a  court 
of  chancery  will  not  entertain  jurisdiction.  Had  the  suit  been  insti- 
tuted before  the  loss  occurred,  the  appropriate,  if  not  the  only,  remedy 
would  have  been  in  that  court  to  enforce  a  specific  performance,  and 
compel  the  company  to  issue  the  policy.  And  this  remedy  is  as  appro- 
priate after  as  before  the  loss,  if  not  as  essential,  in  order  to  facilitate 
the  proceedings  at  law.  No  doubt  a  count  could  have  been  framed 
upon  the  agreement  to  insure  so  as  to  have  maintained  the  action  at 
law.  But  the  present  proceeding  would  have  been  more  complicated 
and  embarrassing  than  upon  the  policy.  The  party,  therefore,  had  a 
right  to  rt  sort  to  a  court  of  equity  to  compel  the  delivery  of  the  policy, 
either  before  or  after  the  happening  of  the  loss;  and,  being  properly 
in  that  court  after  the  loss  happened,  it  is,  according  to  the  established 
course  of  proceeding,  in  order  to  avoid  delay  and  expense  to  the 
parties,  to  proceed  and  give  such  final  relief  as  the  circumstances  of  the 
case  demand.  Such  relief  was  given  in  the  case  of  Motteux  v.  As- 
surance Co.,  1  Atk.  545,  and  in  Perkins  v.  Insurance  Co.,  4  Cow.  646. 
See,  also,  Bell  v.  Holford,  1  Duer,  66;  Shelton  v.  Westervelt,  Id.  110; 
Cooke  V.  Cooke,  2  Phil.  583."  Tayloe  v.  Insurance  Co.,  9  How.  390, 
404, 13  L.  Ed.  187. 

The  case  shows  that  on  March  30,  1895,  Miss  Willis  Arlena  Pugh 
made  application  to  the  Union  Central  Life  Insurance  Company  for 
insurance  on  her  own  life,  using  therefor  the  blanks  of  the  company, 
and  answering  in  full  all  questions  therein  propounded.  The  eighth 
answer  is  as  follows:  "Amount  of  policy,  |5,000;  kind  of  policy,  20 
paymt.  option;  premium,  how  payable,  A."  On  the  7th  of  May  fol- 
lowing she  was  examined  by  a  medical  examiner  of  the  company,  and 
was  by  him  recommended  on  that  day  for  insurance  in  the  company. 
On  the  8th  of  May  following  her  grandfather  and  guardian,  the  pres- 
ent complainant,  paid  a  part  of  the  premium  to  the  company's  general 
agent  and  department  manager,  taking  receipt  therefor,  and  giving  a 
note  for  the  balance  due.    The  receipt  given  is  as  follows: 

*nJnlon  Central  Ldfe  Insurance  Company,  Cincinnati,  Ohio. 

"Macon,  Ga.,  May  8,  1895. 

"Premium,  f  130.95. 

'Influrance,  $5,000. 

••Received  of  W.  T.  Phinipg.  thirty-six  »b/joo  and  note  for  one  hundred  dol- 
lars, being  first  annual  premium  on  the  application  for  a  policy  of  insurance 
in  the  Union  Central  Life  Insurance  Company  of  Cincinnati,  Ohio,  for  5,000 
doDars  on  the  Ufe  of  WiUls  Ilena  Pugh.  It  is  hereby  understood  and  agreed 
tbtt  the  8aid  Willis  Ilena  Pugh  is  to  be  insured  from  the  date  of  this  receipt. 
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in  accordance  with  all  the  provisions,  conditions,  and  stipulations  of  the  poli- 
cies of  said  company,  provided  said  application  shall  be  approved  ami  aei-epted 
by  said  company.  If,  however,  the  application  shall  be  declined  by  the  com- 
pany, this  agreement  to  be  null  and  void,  and  the  amount  (receipt  whereof  i** 
herein  aclvnowledged)  is  to  be  returned  to  said  W.  T.  Phillips  by  me  on  sur- 
render of  this  receipt.  T.  S.  Lowrj-,  Mgr." 

In  accordance  with  the  application,  a  written  policy  was  prepartxl 
by  the  insurance  company,  and  forwarded  to  the  general  manager, 
accompanied  by  a  blank  as  follows: 

"The  Union  Central  Life  Insurance  Company — Agent's  Statement- 
Woman's   Life. 
'^Submitted  with  Application  on  Life  of  Willis  A.  Pugh.     Residence:    Delight, 
Ga.     No.  130,501.     T.  S.  Lowry,  Agt 

"Note.  All  applications  on  the  lives  of  women  must  be  submitted  to  the 
home  office,  with  a  copy  of  this  form  properly  filled  in. 

"See  rules  with  regard  to  applications  of  women  in  rate  book. 

**(1)  Have  you  personally  seen  the  applicant  at  her  own  residence? 

"(2)  Are  you  personally  acquainted  with  her?  If  so,  how  long  have  yoo 
known  her?  * 

"(3)  Why  is  she  applying  for  life  insurance?  Was  it  suggested  to  her  by 
you?    If  not,  how  was  the  insurance  brought  about? 

*'(4)  If  married,  is  her  husband  insured  in  this  company,  and,  if  so,  for  what 
amount?    If  he  is  not  insured,  why  not? 

"(5)  Does  the  applicant  reside  with  her  parents  or  otlier  member  of  her 
family? 

"(6)  State  applicant's  occupation  in  full. 

"(7)  If  applicant  is  a  widow,  state  number  of  children  living,  if  any,  and 
age  of  each." 

"(9)  If  beneficiary  Is  other  than  child,  for  what  purpose  is  the  insurance 
applied  for?  ^ 

•*(10)  What  is  the  age  of  the  beneficiary  proposed,  and  Is  he  dependent  on 
the  applicant  for  support?    Give  full  particulars. 

"(11)  Is  the  applicant  directly  or  indirectly  engaged  or  in  any  way  con- 
nected with  the  manufacture  or  sale  of  intoxicating  liquors? 

"(12)  Does  she  now  reside  In  a  house  where  such  trade  is  carried  on? 

"(13)  Does  the  applicant  propose  to  pay  the  premiums  on  the  policy  applied 
for  out  of  her  own  means?    If  not,  by  whom  are  the  premiums  to  be  paid? 
"[Signed]  ,  Agent. 

"Approved,  ,  General  Agent. 

"Date,  ,  18—." 

The  general  manager  testifies  that  he  also  received  a  letter  with  the 
policy,  directing  him  to  deliver  the  policy  only  after  he  had  followed 
the  instructions  of  the  company.  This  letter  is  lost.  It  gave  him  Id- 
structions  to  deliver  the  policy  only  after  he  had  obtained  satisfactory 
information  that  would  enable  him  to  answer  the  questions  satisfac- 
torily.   Further,  he  testifies  as  follows: 

"Q.  I  will  get  you  to  state  whether  you  had  in  this  particular  instance  any 
express  authority  to  deliver  this  policy.  A.  No,  sir;  I  had  express  authority 
not  to  deliver  it, — Instructions  not  to  deliver  it  until  I  had  seen  the  applicant 
at  her  home,  and  was  enabled  to  answer  the  questions  satisfactorily." 

The  material  questions  propounded  to  the  manager  in  the  blank 
aforesaid  are  all  substantially  answered  by  the  applicant  in  her  ap- 
plication. The  information  sufficient  to  enable  the  manager  to  make 
satisfactory  answers  had  apparently  been  already  obtained  by  him,  for 
on  June  3d,  25  days  after  the  payment  of  the  premium,  he  sent  to 
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Phillips,  Miss  Pugh's  f^iardian,  a  postal  card  with  this  message: 
**Policy  came  O.  K.  I  will  be  down  there  shortly,  and  deliver  it.  Yours, 
sincerely,  T.  S.  Lowry,  Department  Manager,  Macon,  Ga."  Before  the 
manager  made  the  proposed  visit,  and  before  the  policy  was  delivered 
to  the  assured,  or  any  one  for  her,  Miss  Pugh  died,  on  the  11th  of  June, 
1S95;  whereupon  the  manager  returned  the  policy  to  the  home  oflBce 
of  the  company.  Thereafter  the  company  neglected  and  refused  to  de- 
liver the  policy,  concealed,  or  at  least  for  over  one  year  kept  the  com- 
plainant in  ignorance  of  the  terms  of,  the  same,  and,  although  fur- 
nished with  proofs  of  death  of  the  assured,  refused  to  pay  the  loss. 
These  facts  and  circumstances  present  a  case  of  equitable  cognizance, 
and  we  are  of  opinion,  under  the  evidence  in  the  record,  a  case  for 
equitable  relief. 

The  appellant  contends  that  there  was  no  contract, — no  meeting 
of  minds, — and,  if  there  was  a  contract,  the  condition  indorsed  on 
the  undelivered  policy,  and,  in  substance,  generally  found  in  life  in- 
surance policies,  to  wit,  '^o  suit  to  recover  under  this  policy  shall 
be  brought  after  one  year  from  the  death  of  the  insured,"  bars  a 
suit  in  equity  as  well  as  an  action  at  law. 

In  regard  to  these  questions  we  concur  with  the  learned  judge  in 
the  court  below,  who  found  and  held  as  follows: 

"Now,  it  appears  In  the  testimony  that  the  grandfather  of  Willis  A.  Pugh, 
who  had  represented  her  in  the  negotiations  with  the  defendant  company, 
wished  that  the  policy  should  be  made  payable,  not  to  the  heirs  and  adminis- 
trators of  the  applicant,  but  to  her  younger  sister,  and  he  was  of  the  opinion 
that  It  was  Issued  In  that  form  until  it  was  produced  in  court.  It  now  turns 
ODt  that  it  was  made  payable  to  her  legal  representatives.  This  was  a  vari- 
ance between  the  terms  of  Insurance  as  proposed  by  Mr.  PhiUips  and  as  they 
were  expressed  in  the  policy,  and  it  Is  insisted,  therefore,  tliat  the  minds 
of  the  Insured  and  insurer  never  met  upon  this  contract  of  insurance,  and  it  is 
therefore  no  contract.  While  It  may  be  true  that  Willis  A.  Pugh  might  have 
had  the  terms  of  the  policy  corrected  m  accordance  with  her  wishes  if  she 
had  lived,  yet,  having  died,  it  is,  in  my  opinion,  not  competent  for  the  insur- 
ance company  to  take  advantage  of  its  own  mistake.  The  contract  was  to 
tosnre  her  life,  and  that  contract  was  of  force,  and  a  court  of  equity,  under 
the  drcomstances.  wiU  enforce  It.  It  is,  moreover,  true  that  the  written  ap- 
plication which  Willis  A.  Pugh  signed  requested  the  policy  to  be  made  out 
as  it  was  drawn,  and  the  verbal  understandings  with  her  grandfather  and  the 
agent  of  the  insurance  company  anterior  to  this  written  application,  and  the 
policy  drawn  pursuant  thereto,  cannot  alter  or  vary  it  so  as  to  avoid  the  lia- 
bility of  the  defendant  company.  •  •  ♦  Nor  will  the  defense  of  the  statute 
of  limitation  avail  the  defendant  company.  Under  a  misapprehension  as  to 
the  beneficiary  of  the  policy,  suit  was  brought  thereon  within  the  12-months 
period  by  the  guardian  of  the  younger  sister.  The  suit  was  erroneously 
brought,  for  the  terms  of  the  application  and  the  policy  place  the  title  to  its 
proceeds  In  the  legal  representatives  of  the  deceased.  A  few  days  after  the^ 
expiration  of  the  12  months  this  blU  was  filed  by  the  proper  party  plaintiff  to 
compel  the  defendant  company  to  deliver  the  policy,  which  it  had  refused 
to  do.  and  also  sought  a  decree  for  the  amount  due  thereon.  This  being  true, 
1  think  it  wonld  be  unconscionable  to  allow  the  company  to  take  advantage 
of  Its  own  mistake.  It  was,  as  we  have  seen,  a  completed  contract,  and,  al- 
thongh  death  had  intervened  before  tbe  actual  deUvery  of  the  policy,  It  was 
the  plain  duty  of  .the  company  to'deUver  the  policy  to  the  legal  representative 
of  Miss  Pugh.  Instead  of  doing  this,  it  took  the  policy  out  of  the  state.  Thus 
deprived  of  the  opportunity  to  correct  their  mistake  by  an  Inspection  of  the 
policy,  the  legal  representative  of  Miss  Pugh  technically  fell  under  the  bar 
of  the  statute,  but  a  court  of  equity,  under  the  circumstances,  will  not  hold 
lUm  barred.    The  company  is  estopped  from  pleading  the  statute." 
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In  Neale  v.  Neale,  9  Wall.  1,  19  L.  Ed.  590,  it  was  decided  that: 

"In  th^  absence  of  obligatory  rules  of  court  to  the  contrary,  a  court  of 
equity,  after  a  cause  has  been  heard  and  a  case  for  relief  made  out,  but  not 
the  case  disclosed  by  the  bill,  has  power  to  allow  an  amendment  of  the 
pleadings  on  terms  that  the  party  not  in  fault  has  no  reasonable  ground  to 
object  to.  And  this  amendment  will  be  allowed  on  a  bill  for  specific  perform- 
ance where  the  subject-matter  and  general  purpose  of  both  bills  is  the  same. 
and  the  contract,  consideration,  promise,  and  acts  of  part  performance,  stated 
in  the  amended  bill,  are  stated  with  sufficient  precision,  and  are  supported  by 
proofs,  taken  under  the  original  bill,  which  entitle  the  complainants  to  the 
relief  which  they  seek."  *'When  the  facts  of  the  case  show  the  plaintiff 
to  have  an  equitable  title  to  relief,  this  court,  while  it  may  be  unable  to 
afford  such  relief  upon  the  case  made  by  the  bill,  has  in  several  instance 
asserted  its  power  to  remand  the  case  *o  the  court  below  for  an  amendment 
of  the  pleadings  and  such  further  proceedings  as  may  be  consonant  with  jus- 
tice. In  Crocket  v.  Lee.  7  Wheat  522,  5  L.  Ed.  513,  plaintiff  filed  a  bill  to 
obtain  a  conveyance  of  land  covered  by  a  certificate  of  settlement  right,  the 
legal  title  to  which  was  in  the  defendant,  and  he  was  decreed  by  the  comt 
below,  in  conformity  with  another  bill  filed,  by  tlie  defendant,  to  convey  to 
the  defendant  the  land  covered  by  his  patent.  It  was  contended  in  the  su- 
preme court  that  the  defendant  oi^ht  not  to  be  allowed  to  recover  on  bis 
cross  bill  by  reason  of  his  failure  to  make  the  proper  averments  with  respect 
to  the  invalidity  of  the  plaintiff's  title.  The  court  adopted  the  view  of  the 
appellant  in  this  particular,  but  remanded  the  case,  with  directions  to  permit 
the  parties  to  amend  their  pleadings.  In  Watts  v.  Waddle,  6  Pet  389,  8  L. 
Ed.  437,  this  court  affirmed  the  decree  of  the  circuit  court  refusing  the  spe- 
cific execution  of  a  contract;  but,  after  reviewing  the  evidence  In  detail  it 
further  ordered  that,  to  give  relief  for  the  rents  and  profits  of  the  land  In 
controversy,  the  decree  of  the  circuit  court  dismissing  the  bill  should  be 
opened,  and  the  case  remanded  for  further  proceedings  in  conformity  with  law 
and  justice.  In  delivering  the  opinion  of  the  court,  Mr.  Justice  McLean  ob- 
served that  *a  new  ground  of  relief  has  been  assumed  in  the  argmnent  here 
that  was  not  made  in  the  circuit  court,  which  is  that,  although  this  court 
should  be  of  the  opinion  that  a  specific  execution  of  the  contract  ought  not  to 
be  decreed,  still  the  complainants  are  entitled  to  a  decree  for  the  rents  and 
profits  of  the  land  while  it  was  in  the  possession  of  the  defendants.  ♦  ♦  ♦ 
There  is  no  rule  of  court  or  principle  of  law  which  prevents  the  complainants 
from  assuming  a  ground  in  this  court  wnich  was  not  suggested  in  the  court 
below,  but  such  a  course  may  be  productive  of  much  inconvenience  and  of 
some  expense.*  So,  In  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  273,  where 
possession  had  been  taken  of  land,  and  improvements  made,  under  an  imper- 
fect agreement  for  purchase,  though  the  court  would  not  grant  relief  upon  the 
ground  of  part  performance,  yet  the  bill  was  maintained  for  the  purpose  of 
affording  the  party  reasonable  compensation  for  beneficial  and  lasting  Im- 
provements. ♦  ♦  ♦  Rules  of  pleading  are  made  for  the  attainment  of  sub- 
stantial justice,  and  are  to  be  construed  so  as  to  harmonize  with  it  if  possible. 
A  mistaken  view  of  one's  rights  or  remedies  should  not  be  permitted  wholiv 
to  defeat  a  claim  founded  upon  principles  of  equity  and  justice,  and  if  tbe 
pleadings  can  be  so  amended  as  to  admit  proof  of  such  claim,  and  such  amend- 
ment does  not  introduce  a  new  cause  of  action,  though  it  may  set  up  a  new 
measure  of  damages,  or  work  a  real  hardship  to  the  party  defendant.  It  Is 
within  the  discretion  even  of  the  appellate  court  to  permit  such  amendment  to 
be  made.  The  Anne  v.  U.  S„  7  Cranch,  570,  3  L.  Ed.  442."  Wiggins  Ferry  Co. 
V.  Ohio  &  M.  Ry.  Co.,  142  U.  S.  306,  413,  415,  12  Sup.  Ct  188,  35  L.  Ed.  1055. 

In  the  present  instance  the  variance  between  the  case  made  bv 
the  evidence  and  that  by  the  bill  is  such  that  the  latter  requires 
amendment  to  support  the  decree,  and,  under  the  controlling  author- 
ities cited,  we  deem  it  our  duty  to  take  such  action  as  will  permit 
such  amendments  as  the  equity  rules  warrant  and  as  counsel  may 
advise,  upon  such  terms  as  may  be  just.    The  decree  of  the  circuit 
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court  is  reversed,  and  the  cause  is  remanded,  with  instructions  to 
therein  proceed  in  accordance  with  the  views  herein  expressed,  and 
otherwise  as  equity  requires. 

NOTE. 

Insoranoe— Oommenoement  of  Risk. 
t  In  (7enera2. 

[a]  (N.  Y.  Sup.  1900)  Plaintiif  testified  that  he  applied  to  an  insurance  agent 
for  a  renewal,  and  was  told  the  amount  of  the  premium  for  three  years,  and 
told  the  agent  he  would  insure  for  one  year  only,  and  paid  $5  on  account  of 
the  premium  of  $7.20,  and  that  the  agent  gave  him  credit  for  the  balance, 
and  stated  that  the  policy  would  be  issued.  Defendant's  agent  testified  that 
be  told  plaintiif  he  must  pay  the  fuU  amount  of  the  premium  before  the  policy 
would  issue,  as  he  had  not  paid  the  entire  amount  of  the  former  premium,  and 
also  owed  the  agent  on  another  account;  that  plaintifT  paid  $5,  and  promised 
to  borrow  an  amount  sufficient  to  pay  the  premium  for  one  year,  but  that  he 
ncTer  returned,  and  no  policy  was  ever  issued.  Meld  insufficient  to  establish 
an  oral  contract  to  insure.— Abel  v.  Insurance  Co.,  62  N.  Y.  Supp.  218,  47  App. 
Dlv.  81. 

[b]  (Wis.  Sup.  1885)  Where  deceased,  in  his  application,  agreed  that  the  pro- 
posed hisurance  should  not  be  binding  on  defendant  company  until  the  premium 
should  be  received  by  the  company,  during  his  lifetime,  and  defendant's  agent 
afterwards  wrote  to  deceased  that  he  had  his  policy,  and  subsequently  left 
with  deceased's  clerk  a  receipt  reciting  that  the  policy  would  be  delivered 
within  a  specified  time,  upon  payment  of  a  certain  sum,  and  acknowledging 
payment  of  a  part  of  the  first  premium  in  board  of  agent,  and  defendant's 
agent  represented  to  deceased's  brother  that  the  insurance  would  hold  good 
from  that  time,  but  it  was  not  shown  that  deceased  ever  received  the  receipt, 
or  assented  to  its  terms,  or  that  the  premium  had  been  paid  in  deceased's 
lifetime,  or  that  the  policy  was  delivered,  there  was  no  evidence  of  a  completed 
contract  of  insurance,  or  to  insure.— Rossiter  v.  Insurance  Co.,  64  N.  W.  876, 
91  Wis.  121. 

2.  Date  of  Policy, 

[a]  (Ga.  Sup.  1897)  A  policy  of  insurance  bearing  a  given  date  and  purport- 
ing to  insure  for  the  future  ofily  cannot  be  made  the  basis  of  an  action  to 
recover  for  a  loss  occurring  upon  a  prior  date.— Fowler  v.  Insurance  Co.,  28 
8.  E.  396, 100  Ga.  830. 

3.  Effect  of  Custom. 

[a]  (Or.  Sup.  1898)  In  an  action  on  a  parol  contract  of  insurance,  where 
nothing  was  said  by  the  parties  thereto  as  to  when  it  should  become  operative, 
evidence  of  the  custom  of  insurance  companies  in  respect  thereto  is  admissi- 
ble—Cleveland Oil  &  Paint  Mfg.  Co.  v.  Norwich  Union  Fire  Ins.  Soc,  65  Pac. 
435,  34  Or.  228. 

4.  Agreement  of  Agent. 

[a]  (Mich.  Sup.  1888)  Plaintiif  had  for  several  years  placed  his  insurance 
with  defendant's  agent,  with  authority  to  keep  his  property  insured  in  such 
companies  as  he  might  select,  and  to  renew  his  policies  when  necessary.  On 
an  oral  application  by  plaintiif  for  insurance  on  certain  buildings  defendant's 
agent  placed  the  risks  in  the  S.  company,  of  which  he  was  also  agent.  After- 
wards this  company,  under  a  power  in  the  policy,  notified  the  agent  to  cancel 
it,  which  he  did,  and  at  once  placed  the  risks,  in  defendant  company,  issued 
a  policy,  and  placed  It  in  his  safe  for  plaintifT.*  He  entered  the  policy  on  his 
daily  register,  and  reported  it  to  defendant,  accompanied  by  the  premium.  He 
notified  plaintiff  of  theise  proceedings  the  same  day  by  letter.  The  buildings 
were  burned  on  the  evening  of  the  second  day  after  the  policy  was  issued, 
i'eid,  that  defendant  was  bound.— Dibble  v.  Assurance  Co.,  87  N.  W.  704,  70 
Mich.  1. 

[h]  (N.  Y.  App.  1880)  In  an  action  on  a  contract  of  insurance  there  was  evi- 
ilence  that  plaintiiTB  agent  made  a  written  appUcation  for  insurance,  specific 
41  O.OJL.— 18 
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jn  all  its  details,  with  satisfactory  arrangement  as  to  the  payment  of  premium, 
and  defendant's  agent  stated  that  he  would  **bind  the  risk*'  from  that  date  if 
the  company  was  not  already  on  the  risk,  and  that  it  was  understood  that  the 
policy  was  binding  from  that  time.  Meld,  that  the  jury  were  authorized  from 
this  evidence  to  find  that  a  valid  contract  of  insurance  was  then  made.— Bug- 
gies V.  Insurance  Co.,  21  N.  E.  1000.  114  N.  Y.  415. 

5.  Conditions  in  Policy  or  Application. 

[a]  (U.  S.  C.  C.  A.,  Iowa,  1899)  Where  an  agent  takes  an  application  for  life 
insurance,  which  he  forwards  to  the  company  for  acceptance  or  rejection, 
under  an  agreement  with  the  applicant,  which  is  also  stated  in  the  application, 
that,  if  accepted,  the  contract  shall  take  effect  from  the  delivery  of  the  policy 
and  payment  of  the  premium,  no  contract  of  insurance  is  made  until  the  policy 
is  delivered  and  the  premium  paid.— McMaster  v.  Insurance  Co.,  40  C.  C.  A. 
119,  99  Fed.  856,  afflnning  (C.  C.  1898)  90  Fed.  40. 

[bl  (Colo.  App.  1894)  An  application  for  a  mutual  life  Insurance  policy,  to- 
gether with  the  membership  fee  and  first  quarterly  premium,  were  received  by 
a  mere  solicitor,  who  was  not  an  agent  of  the  company.  The  application  pro- 
vided that  the  company  should  not  be  liable  until  it  and  the  membership  fee 
were  received  by  the  secretary  in  New  York.  The  policy  provided  that  it  should 
not  be  binding  until  the  insured  paid  the  membership  fee  and  premium,  and 
until  it  was  countersigned  by  the  agent  of  the  company.  The  insured  was 
killed  two  days  before  the  policy  was  countersigned  and  such  fee  and  premium 
were  received  by  the  agent.  Meld,  that  thfe  company  was  not  liable.— Xew- 
comb  V.  Society,  38  Pac.  61,  5  Colo.  App.  40.  ; 

[c]  (Iowa  Sup.  1887)  A  written  application  for  fire  insurance,  providing  that 
no  liability  should  attach  until  the  application  was  approved  by  the  home  office, 
was  made  out  and  delivered  to  an  insurance  solicitor,  and  the  premium  paid  to 
him.  The  solicitor  gave  a  receipt,  providing  that  the  premium  should  be 
returned  if  the  company  should  decline  the  risk.  The  solicitor  mailed  the  appli- 
cation and  premium  to  the  company,  but  the  company  never  received  or  heard 
of  them,  no  policy  was  issued,  and  the  premium  was  not  returned  to  the  appli- 
cant. Meld,  that  the  company  was  not  liable.— Atkinson  v.  Insurance  Co.,  32 
N.  W.  371,  71  Iowa,  ^0. 

[dl  (Kan.  Sup.  1888)  Where  a  written  application  is  made  out  on  one  of  the 
regular  blanks  of  the  company,  which  provides  that  no  liability  shall  attach 
until  the  application  has  been  approved  by  the  heme  ofl^ce,  and  the  application, 
with  the  premium,  is  delivered  to  the  agent,  and,  before  approval  by  the  home 
office,  the  property  is  burned,  the  company  is  not  liable.— Pickett  v.  Insurance 
Co.,  18  Pac.  903,  39  Kan.  697. 

[e]  (La.  Sup.  1888)  Where  goods,  on  the  wharf  of  a  steamship  company, 
awaiting  shipment  on  one  of  its  vessels,  are  burned,  the  owners  cannot  recover 

on  a  policy  insuring  "goods  laden  or  to  be  laden  on  board  the  good  ship ," 

when  the  policy  contained  the  further  expression,  "beginning  the  adventure 
upon  said  goods  and  merchandise  from  and  immediately  following  the  lading 
thereof  on  board  said  ship."— Cottam  v.  Insurance  Co.,  4  South.  510,  40  La. 
Ann.  259. 

[fl  (Mass.  Sup.  1896)  Where  a  life  insurance  policy  provides  that  no  obliga- 
tion is  assumed  by  the  company  prior  to  its  date,  nor  unless  on  said  date  the 
insured  is  alive  and  in  sound  health,  the  company  is  not  bound  by  the  report 
of  the  examining  physician  made  several  days  before  the  date  of  the  policy.— 
Gallant  v.  Insurance  Co.,  44  N.  E.  1073,  167  Ma^s.  79. 

[g]  (Tex.  Civ.  App.  1895)  Where  the  application  expressly  made  a  part  of 
the  policy  provides  that  the  company  shall  not  be  liable  for  injury  or  death 
happening  prior  to  the  "receipt  and  acceptance"  of  the  application  and  member- 
ship fee,  the  contract  does  not  take  effect  until  acceptance,  and  the  company  is 
not  estopped  to  deny  liability  for  death  occurring  prior  thereto  by  having  re- 
ceived the  application  and  retained  the  fee.— Coker  v.  Insurance  Co.,  31  S.  W. 
703. 

[h]  (Va.  Sup.  1899)  An  applicant's  express  agreement  In  his  written  appli- 
cation that  the  policy  should  not  take  effect  until  the  first  premium  was  paid, 
and  the  policy  delivered  during  his  continuance  in  good  health,  created  a  con- 
dition precedent  to  the   company's   liability,   notwithstanding   the  soliciting^ 
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agent  verbally  agreed.  In  the  presence  of  a  general  agent  of  the  company,  that 
the  policy  would  be  delivered  as  soon  as  Issued,  and  the  company  delayed  de- 
livery after  It  was  issued  to  determine  whether  a  material  warranty  given  in 
the  application  was  false;  it  being  conceded  that  the  soliciting  agent  had  no 
authority  to  bind  the  company  to  issue  the  policy,  or  make  a  binding  contract 
of  insurance  between  it  and  the  applicant,  and  it  not  appearing  that  the  com- 
pany unnecessarily  delayed  delivery  in  bad  faith.— Oliver  v.  Insurance  Co., 
33  S.  E.  536,  97  Va.  134. 

tf.  Acceptance  of  Risk. 

[a]  (U.  S.  C.  C.  A.,  Tex.,  1897)  The  payment  to  an  insurance  agent  of  a  sum 
equal  to  the  first  premium,  and  the  taking  of  a  receipt  therefor,  which  ex- 
pressly declares  that,  if  the  application  is  accepted  by  the  company,  the  insur- 
ance shall  take  effect  from  the  date  of  application,  but  that,  if  the  application 
is  not  accepted,  the  money  shall  be  returned,  and  the  receipt  surrendered,  does 
not  amount  to  a  contract  of  Insurance  until  acceptance  by  the  company,  and, 
if  the  insured  die  before  acceptance,  the  company  is  not  liable.— Steinle  v. 
Insurance  Co.,  26  C.  C.  A.  491,  81  Fed.  489. 

[b]  (U.  S.  C.  C,  Ga.,  1900)  An  applicant  for  life  insurance  was  duly  examined 
and  recommended  for  insurance,  and  the  application  forwarded  for  acceptance 
by  the  company.  Subsequently  a  part  of  the  first  premium  was  paid,  and  a 
note  given  for  the  remainder,  upon  an  agreement  with  the  agent  that,  if  ac- 
cepted, the  insurance  should  be  from  that  date.  The  application  was  accepted, 
and  a  policy  issued  bearing  date  in  accordance  with  such  agreement,  which  was 
forwarded  to  the  agent  of  the  company,  who  notified  the  applicant  of  such 
acceptance  by  mail,  and  that  he  would  call  and  deliver  the  policy,  but  before 
he  bad  done  so  the  applicant  died.  Meld,  that  there  was  a  completed  contract 
of  insurance.— Phillips  v.  Insurance  Co.,  101  Fed.  33. 

[c]  (Ala.  Sup.  1894)  An  application  for  insurance,  dated  September  11th, 
for  one  year  from  September  12th,  stated  the  amoimt  and  the  rate,  and  de- 
scribed the  property.  The  agent,  who  might  have  accepted  or  rejected  the  ap- 
plication, referred  it  to  the  company,  which  accepted  it  on  the  19th.  On  the 
22d  the  agent  sent  the  applicant  a  policy  commencing  that  day.  The  premises 
had  been  burned  on  the  21  st,  which  was  unknown  to  the  agent.  Held,  that 
the  company  was  liable  on  the  contract  completed  on  the  19th.— Insurance  Go. 
V.  KUig,  17  South.  707,  lOG  Ala.  519.  | 

[d]  (Cal.  Sup.  1899)  Where  payment  of  the  first  premium  has  been  made  to 
an  insurance  company  located  in  the  state  of  New  York  and  doing  business 
hi  California,  for  which  a  receipt  Is  given  providing  that  in  the  event  of  accept- 
ance of  the  application  the  policy  shall  be  in  force  from  the  date  of  acceptance, 
and  the  company  accepts  the  application,  and  prepares  a  policy  at  its  home 
office  in  New  York,  the  policy  will  be  deemed  In  force  when  it  was  transmitted 
from  New  York  to  the  local  agent,  and  is  an  instrument  executed  out  of  Cali- 
fornia.—Harrington  V.  Insurance  Co.,  58  Pac.  180. 

[e]  (Ky.  App.  1897)  A  receipt  executed  by  an  agent  for  the  first  annual  pre- 
mium on  a  policy,  reciting  that  the  applicant  is  to  be  insured  from  the  date 
of  the  receipt.  In  accordance  with  all  the  conditions  and  stipulations  of  tlie 
policies  of  the  company,  provided  the  application  shall  be  approved  and  ac- 
cepted by  the  company,  fixes  the  liability  of  the  company  from  the  approval 
of  the  application,  evidenced  by  the  president's  indorsement  thereon  and  tlie 
Isaial  of  a  policy,  though  not  delivered  by  reason  of  the  death  of  the  Insured. 
And  this  is  true  though  the  policy  thus  issued  fixes  a  larger  premium  than 
that  the  receipt  recites.- Lee  v.  Insurance  Co.,  41  S.  W.  319. 

[f]  (Mich.  Sup.  1894)  The  fact  that  an  accident  policy  sent  through  the  mail 
does  not  reach  its  destination  till  after  assured's  death  does  not  prevent  recov- 
ery on  the  policy,  the  contract  being  complete  when  the  policy  is  accepted  and 
credit  given  for  the  premium.— Dalley  v.  Association,  57  N.  W.  184,  102  Mich. 
289.  26  L.  R.  A.  171. 

[g]  (Mo.  App.  1889)  When  the  parties  to  a  contract  of  insurance  agree  on 
the  subject-matter  and  the  premium  to  be  paid,  the  contract  Is  complete,  al- 
though the  delivery  of  the  policy  and  the  payment  of  the  premium  do  not  take 
place  until  after  the  destruction  of  the  property  Insured.— Brownfield  v.  Insur- 
ance Co.,  35  Mo.  App.  54. 
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7.  Payment  of  Premiums, 

[a]  (U.  S.  0.  C.  A.,  Ohio,  1895)  A  contract  between  a  life  Insurance  company 
and  Its  general  agent,  providing  that  agents  crediting  premlnms  before  pay- 
ment would  do  so  at  their  own  risk,  shows  that  a  delivery  of  a  policy  by  an 
agent  without  receiving  the  premium  would  constitute  a  waiver  of  a  provision 
in  the  policy  that  It  should  not  take  efTect  unless  the  premium  Is  prepaid.— 
Smith  V.  Society,  13  C.  C.  A,  284,  65  Fed.  765. 

[b]  (CaL  Sup.  1894)  Where  a  life  insurance  company  does  not  authorize  the 
taking  of  notes  for  premiums,  and  when  they  are  taken  by  an  agent  the  loss 
falls  on  him  If  they  are  not  paid,  a  contract  of  Insurance  is  not  consummated 
by  the  sending  of  a  policy  to  the  agent  on  an  application  representing  that  the 
first  annuiU  premium  had  been  paid  in  cash,  and  providing  that  the  policy 
should  not  be  in  force  till  actual  payment  of  the  premium,  where  the  agent 
had  taken  applicant's  note  for  the  first  premium,  and  by  agreement  of  the 
agent  and  applicant  the  note  may  be  given  up,  and  the  policy  returned  to  be 
canceled,  the  right  of  the  beneficiary  designated  not  having  vested  so  as  to 
prevent  a  surrender.— Griffith  v.  Insurance  Co.,  36  Pac.  113,  101  CaL  627. 

[c]  (Cal.  Sup.  1899)  Where  an  insurance  company  located  in  the  state  of  New 
York  and  doing  business  in  California  issued  a  policy  to  the  assured  in  the  lat- 
ter state,  who  gave  a  note  for  the  first  premium,  and  there  was  no  nile  of  the 
company,  condition  In  the  policy  or  in  the  application,  nor  any  Instruction  to 
the  agents  prohibiting  payment  by  note,  or  which  rendered  the  policy  inoper- 
ative until  payment  in  money  was  made  or  duly  waived,  a  contention  that,  to 
make  the  policy  operative,  delivery  must  have  been  in  California,  because  the 
contract  could  not  be  in  force  until  payment  In  cash  was  waived  by  an  uncon- 
ditional delivery,  is  without  force.— Harrington  v.  Insurance  Co.,  58  Pac  180. 

[d]  (Ind.  App.  1895)  Where  insured  pays  the  agent  of  an  insurance  company 
soliciting  the  Insurance,  on  delivery  of  the  policy,  a  portion  of  the  premium, 
credit  being  given  the  Insured  by  the  agent  for  the  balance,  which  constitutes 
the  commissions  the  agent  is  entitled  to,  the  insurer  is  bound  by  the  payment 
though  the  policy  provide  that  it  shall  not  take  efTect  until  the  money  is  paid 
at  the  home  office  of  the  Insurer,  and  that  no  waiver  of  the  provisions  of  the 
policy  shall  be  claimed  by  reason  of  acts  of  any  person  unless  such  acts  are 
specially  authorized  in  vniting  over  the  signature  of  the  president  of  Insurer, 
and  though  the  Insurer  cancel  the  policy  for  nonpayment  of  the  premium  before 
the  loss,  falling,  however,  to  notify  insured  of  such  cancellation  until  after  the 
loss.— Terry  v.  Society,  41  N.  E.  18,  13  Ind.  App.  1. 

[e]  (Mich.  Sup.  1894)  Where  the  first  premium  is  paid  by  a  note,  and  the 
agent  advances  the  amount  thereof  to  the  company,  taking  the  note  himself, 
there  is  a  sufficient  compliance  with  a  condition  requiring  the  premium  to  be 
actually  paid  before  the  company  shall  be  liable.— Krause  v.  Society,  58  N.  W. 
496,  99  Mich.  461. 

[f]  (Mich.  Sup.  1895)  Defendant  Insurance  company's  agent  signed  and  au- 
thorized to  be  filled  and  delivered  a  policy  of  insurance  In  renewal  of  a  former 
one  Issued  by  him.  to  plaintiff,  and  plaintiffs  agent,  on  the  date  of  the  expira- 
tion of  the  old  policy,  applied  for  a  renewal  of  the  insurance,  and  was  in- 
formed of  the  action  of  defendant's  agent  Defendant's  agent  afterwards  for- 
warded the  policy  to  the  general  office  as  a  valid  and  binding  contract,  without 
having  asked  payment  of  the  premium.  Beld,  that  there  was  a  valid  contract 
of  insurance.— Lum  v.  Insurance  Co.,  62  N.  W.  662,  104  Mich.  897. 

[g]  (Mass.  Sup.  1891)  Plaintiff  filed  an  application  for  Insurance  with  de- 
fendant's agent,  and,  some  time  after  receiving  notice  that  his  policy  was  ready, 
called  for  It,  and  paid  the  premium.  There  was  no  agreement  that  the  policy 
should  take  effect  before  payment  of  the  premium.  Held,  that  the  time  between 
the  application  and  payment  of  the  premium  cannot  be  considered  In  deter- 
mining whether  the  premises  were  vacant  for  30  days,  contrary  to  a  provision 
of  the  policy.— Wainer  v.  Insurance  Co.,  26  N.  B.  877,  153  Mass.  335,  11  L.  R. 
A.  598. 

[hi  (N.  Y.  Sup.  1898)  An  application  provided  that  any  policy  issued  thereon 
should  not  go  Into  effect  until  the  first  premium  had  been  actually  paid  during 
the  lifetime  of  Insured.  The  policy  was  delivered  to  insured,  an  attorney  of 
the  Insurance  company,  some  four  months  before  his  death,  but  no  premiums 
were  paid.    The  complaint  alleged  a  special  agreement  waiving  payment  of  the 
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premium,  which  was  only  proven  by  showing  that  the  company,  in  its  report 
to  the  insurance  department,  shortly  before  the  death  of  insured,  reported  the 
policy  under  the  head  of  policies  at  present  in  force.  The  company  showed, 
however,  that  they  reported  such  policies  as  were  outstanding  at  the  date  of 
the  report,  subject  to  correction  by  later  reports  if  they  lapsed  in  the  mean- 
time. ifeW,  that  no  cause  of  action  existed  in  favor  of  the  beneficiary.— 
Poste  V.  Insurance  Co.,  52  N.  Y.  Supp.  910,  32  App.  Div.  189. 

[i]  (Wis,  Sup.  1888)  In  an  action  for  breach  of  contract  to  Insure,  plaintiff 
testified  to  an  agreement  with  defendant's  agent  to  write  a  policy  for  $500 
for  six  months,  to  take  effect  at  a  certain  time,  for  a  certain  premium  to  be 
paid.  Defendant's  agent  testified  to  the  same  facts,  except  as  to  the  time 
the  policy  was  to  take  effect,  but  insisted  that  he  suggested  to  plaintiff  that 
the  company  might  be  unwilling  to  take  the  risk  after  he  reported  it.  The 
agent  never  wrote  the  policy,  nor  did  the  company  refuse  to  carry  the  risk 
until  after  loss  occurred,  and  plaintiff  had  demanded  the  policy.  Held  that, 
though  no  premium  was  paid,  there  was  a  valid  contract.— Campbell  v.  Insur- 
ance Co.,  40  N.  W.  661,  73  Wis.  100. 

[J]  (Eng.  1896)  A  proposal  for  insurance  having  been  made,  a  policy  recit- 
ing that  the  premium  had  been  paid,  but  containing  a  proviso  that  the  policy 
should  not  go  into  effect  until  the  premium  due  thereon  had  been  paid,  was 
written,  sealed,  and  signed.  The  policy  remained  in  possession  of  the  com- 
pany, and  was  never  handed  to  the  assured,  who  did  not  pay  the  premium, 
though  he  was  always  ready  to  do  so.  Held,  that  the  company  had  waived  the 
condition  as  to  payment  of  the  premium,  and  that  the  policy  was  binding  on  the 
company.— Roberts  v.  Security  Co.  {1896]  1  Q.  B.  111. 

8.  Delivery  of  Policy. 

[a]  (Ga.  Sop.  1896)  Actual  delivery  of  the  policy  to  the  insured  is  not  essen- 
tial to  the  validity  of  a  contract  of  life  insurance,  unless  expressly  made  so  by 
the  terms  of  the  contract.— Insurance  Co.  v.  Babcock,  30  S.  B.  273,  104  Ga.  67. 
42  L.  E.  A.  8a 

[bl  (Ga.  Sup.  1898)  On  the  issuance  of  a  renewal  policy,  where  the  agent  of 
the  insurer  paid  the  renewal  premium  with  the  assent  of  the  insurer,  there 
need  be  no  manual  delivery  of  the  policy  to  the  insured  before  a  loss,  where 
the  policy  has  actually  been  issued  by  the  company,  and  is  retained  by  the 
agent  merely  for  his  individual  protection  until  reimbursed  by  the  insured.— 
Insurance  Co.  v.  Pekor,  81  S.  E.  779,  106  Ga.  1;  Insurance  Co.  v.  Pekor,  Id. 

[el  (Ind.  App.  1893)  Where  the  premium  for  a  life  insurance  policy  is  not 
paid,  and  the  insurance  agent  has  not  waived  payment  except  as  to  one-half 
thereof,  the  fact  that  he  wrote  the  applicant  that  "your  policy"  has  arrived 
is  not  equivalent  to  its  constructive  delivery.— Insurance  Co.  v.  Pauley,  35  N. 
E.  190,  8  Ind.  App.  85. 

[dl  (Iowa  Sup.  1886)  Where  a  policy  Is  delivered  to  a  third  party  to  be  held 
until  the  agent  ascertains  whether  or  not  the  company  will  take  the  risk,  and 
a  loss  occurs  before  the  agent  receives  the  answer  of  the  company  refusing  the 
risk,  there  Is  no  contract,  although  the  applicant  has  paid  the  premium  to  the 
agent,  with  the  understanding  that,  if  the  company  refuses  to  insure,  he  would 
try  to  obtain  insurance  In  another  company.— Brown  v.  Insurance  Co.,  30  N. 
W.  647,  70  Iowa,  390. 

[e]  (Mich.  Sup.  1892)  Plaintiff  applied  to  an  insurance  agent  for  a  specified 
amount  of  insurance  on  certain  property,  and  Intended  the  policies  to  be  issued 
at  once,  but  the  companies  in  which  they  should  be  issued  were  not  mentioned, 
nor  was  the  rate.  The  agent  said  he  would  issue  them  right  away,  but  the 
policies  were  not  delivered  for  several  days  thereafter,  during  which  time  the 
property  was  destroyed,  and  they  were  in  the  aggregate  for  a  smaller  amount 
than  applied  for.  They  were  signed  before  the  fire.  Meld  that,  though  the 
policies  were  not  delivered  to  or  ratified  by  plaintiff  before  the  loss  occurred, 
there  was  a  valid  contract  existing  at  the  time  with  each  company  in  which 
the  agent  issued  a  policy,  as  the  agent  acted  for  plaintiff  In  choosing  the  com- 
panies and  distributing  the  risk.— Michigan  Pipe  Co.  v.  Michigan  F.  &  M.  Ins. 
Co.,  52  N.  W.  1070,  92  Mich.  482,  20  L.  R.  A.  277. 

[fl  (N.  Y.  Sup.  1889)  The  application  stated  that  the  applicant  would  be  enti- 
tled to  no  benefits  '*untll  after  the  receipt  and  acceptance  of  this  application 
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and  the  membership  fee  and  the  amount  of  one  assessment  by  the  secretary 
or  treasurer  In  New  York."  The  policy  provided  that  **five  dollars  shall  be  paid 
on  delivery  hereof,"  and  "the  further  sum  of  two  dollars  assessment  shall  be 
paid,"  without  specifying  when.  Held,  that  the  policy  took  effect  when  It  was 
delivered  and  the  five-dollar  fee  paid.— Bushaw  v.  Accident  Co.,  8  N.  Y.  Supp. 
423.  55  Hun,  607. 

[g]  (N.  Y.  Sup.  18f>8)  There  can  be  no  recovery  on  a  policy  Issued  by  an  in- 
surance compauv.  but  not  delivered  to  the  assured.— Ikeller  v.  Insurance  Co., 
53  N.  Y.  Supp.  323,  24  Misc.  Rep.  136. 

[h]  (Vt.  Sup.  1898)  A  life  insurance  policy  becomes  a  completed  contract 
when  issued  in  accordance  with  its  terms,  and  delivered  to  the  agent  for  un- 
conditional delivery  to  the  Insured,  though  the  latter  does  not  receive  posses- 
sion of  it,  or  know  of  its  receipt  by  the  agent.— Porter  v.  Insurance  Co.,  41 
Atl.  970,  70  Vt.  504. 


(101  Fed.  171.) 

Mcdonald  v.  state  op  Nebraska. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  19,  1900.) 
No.  1,336. 

1.  National  Banks— Insolvency— Liability  to  Depositor. 

The  fact  that  certificates  of  deposit  issued  by  a  national  bank  to  a  state 
treasurer  in  his  oflicial  capacity,  for  money  of  the  state  deposited,  were 
surrendered  by  his  successor  in  oflJce,  who  had  the  amount  credited  in 
his  general  account  as  treasurer,  cannot  affect  the  liability  of  the  bank  to 
the  state  for  the  money  actually  deposited,  and  which  was  never  repaid, 
nor  does  it  justify  its  receiver  in  contesting  the  claim  of  the  state  or  Its 
treasurer  therefor,  where  there  is  no  defense  to  such  claim  on  its  merits. 

2.  Jurisdiction  op  Federal  Courts— Action  against  Receiver  of  Natiobal 

Bank. 

An  action  against  a  receiver  of  a  national  bank  in  his  official  capacity 
Is  one  arising  under  the  laws  of  the  United  States,  of  which  a  federal 
court  has  jurisdiction.! 
8.  Pleading — Amendment— Substitution  of  Plaintiffs. 

To  a  petition  filed  in  the  circuit  court  by  the  treasurer  of  the  state  of 
Nebraska  in  his  official  capacity  against  the  receiver  of  an  Insolvent  na- 
tional bank  to  recover  money  of  the  state  deposited  in  such  bank,  the  de- 
fendant demurred  on  the  ground  that  the  plaintiff  had  no  legal  capacity 
to  bring  the  action,  which  could  alone  be  brought  by  the  state.  The 
court  sustained  the  demurrer  and  permitted  the  petition  to  be  amended 
by  the  substitution  of  the  name  of  the  state  as  plaintiff.  ffeW>  that  the 
court  had  power,  under  Rev.  St.  §  954,  as  well  as  under  the  statutes  of  the 
state  (Code  Civ.  Proc.  Neb.  §§  144,  145),  to  permit  the  amendment 

4.  Limitation— Effect  of  Amendment  of  Petition. 

As  such  amendment  made  no  change  in  the  cause  of  action,  or.  In  fact. 
In  the  real  parties.  It  related  back  to  the  commencement  of  the  action 
for  the  purposes  of  the  statute  of  limitations. 

5.  National  Banks— Receivers-Right  to  Plead  Limitation. 

Whether  the  receiver  of  a  national  bank  can  plead  the  statute  of  lim- 
itations to  an  action  on  a  claim  against  the  bank  which  was  not  barred 
at  the  time  of  his  appointment,  quaere. 

6.  Pleading— Amendment. 

At  this  day  the  party  who  seeks  to  profit  by  an  error  or  mistake  in 
pleading  must  be  able  to  invoke  the  principle  upon  which  the  law  of  estop- 
pel is  founded. 

lAs  to  jurisdiction  of  cases  involvlDg  federal  questions,  see  note  to  Bailey 
V.  Mosher,  11  C.  C.  A.  308,  and,  supplementary  thereto,  note  to  Montana  Ore- 
Purchasing  Co.  V.  Boston  &  N.  C.  C.  &  S.  MIn.  Co.,  35  C.  C.  A.  7, 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

The  state  of  Nebraska,  ^)y  and  through  her  state  treasurer,  deposited  in 
the  Capital  National  Bank  of  Lincoln,  Neb.,  in  money  which  belonged  to 
the  state,  the  sum  of  ;f;285,351.85,  and  took  from  the  bank  certificates  of 
deposit  for  the  snm,  payable  to  the  state  treasurer  in  his  official  capacity. 
The  incumbent  of  the  office  of  treasurer  of  state  was  changed  from  time 
to  time.  On  the  IGth  day  of  January,  1893.  the  then  state  treasurer  re- 
turned to  the  bank  the  certificates  of  deposit  for  the  money  of  the  state  pre- 
viously deposited  by  his  predecessor  in  office,  and  the  amoimt  thereof  was 
placed  to  the  credit  of  the  treasurer  of  state  on  the  books  of  the  bank.  On 
the  20th  of  January,  1893,  the  bank  failed.  Prior  to  its  failure,  the  sum  of 
$48,990.02  of  the  state  money  deposited  in  the  bank  had  been  checked  out, 
leaving  the  sum  of  $236,301.83  belonging  to  the  state  in  the  bank  on  the 
date  of  its  failure.  Soon  after  the  failure  of  the  bank,  the  comptroller  of 
the  currency,  in  pursuance  of  the  powers  conferred  on  him  by  the  act  of 
congress  In  that  behalf,  appointed  a  receiver  for  the  bank.  The  treasurer 
of  the  state,  in  his  official  capacity  and  on  behalf  of  the  state,  twice  pre- 
sented to  the  receiver  of  the  bank  for  allowance  the  claim  for  the  money  of 
the  state  which  the  bank  held  at  the  date  of  its  failure,  namely,  $236,361.83. 
That  officer  refused  to  allow  the  claim.  After  the  receiver  refused  to  allow 
the  same,  the  treasurer  of  state,  in  his  official  capacity,  brought  this  suit 
against  the  receiver  to  recover  this  sum  of  money  for  the  state.  The  term 
of  office  of  the  treasurer  who  brought  the  suit  expired,  and  his  successor  in 
office,  John  B.  Meserve,  waa  substituted  as  plaintiff.  Demurrers  to  the  pe- 
tition and  amended  petition  were  filed,  one  ground  of  which  was  that  the 
treasurer  of  state  had  no  legal  capacity  to  sue  for  the  money,  but  that  the 
suit  should  be  brought  by  and  in  the  name  of  the  state.  This  ground  of  de- 
murrer was  sustained  by  the  court,  and  thereupon,  by  leave  of  the  court, 
the  name  of  the  state  of  Nebraska  was  substituted  as  plaintiff  In  the  action 
for  that  of  her  treasurer,  and  the  petition  was  amended  accordingly.  A  de- 
morrer  was  filed  to  this  amended  i)etltion,  which  was  afterwards,  by  leave 
of  the  court  withdrawn,  and  the  defendant  filed  a  motion  to  strike  the 
amended  petition  from  the  files  for  various  reasons,  which  was  overruled; 
and  a  demurrer  was  then  filed  to  the  amended  petition  substituting  the  state 
as  the  plaintiff  in  the  action,  which  was  also  overruled.  Afterwards  the 
defendant  filed  an  answer,  and  the  case  was  tried  to  a  jury,  resulting  in  a 
verdict  and  judgment  for  the  plaintiff  for  $236,361.83,  this  being  the  balance 
of  the  state  money  deposited  in  the  bank  by  the  treasurer  of  the  state,  and 
remaining  there  at  the  date  of  the  bank's  faUure;  and  thereupon  the  de- 
fendant sued  out  this  writ  of  error. 

G.  M.  Lambertson  and  A.  E.  Harvey  (Frank  M.  Hall,  on  the  brief), 
for  plaintifif  in  error. 
C.  J.  Smyth,  for  defendant  in  error. 

Before  CATJ>WELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  indisputable  facts  having  relation  to  the  merits  of  this  case 
are:  That  the  state  of  Nebraska,  by  her  treasurer,  deposited  in  the 
Capital  National  Bank  of  Lincoln,  Neb.,  money  of  the  state  amount- 
ing to  the  sum  of  f  285,351.85.  There  is  no  pretense  that  this  deposit 
was  not  made,  or  that  it  was  not  the  money  of  the  state.  There  is  no 
pretense  that  the  bank  ever  paid  this  money  back  to  the  state,  or 
to  any  officer  of  the  state,  or  to  any  person  whomsoever,  except  the 
sum  of  148,990.02;  and  there  is  no  pretense  that  the  bank  was  not 
indebted  to  the  state,  at  the  time  of  its  failure,  on  account  of  the 
money  of  the  state  thus  deposited  in  the  bank,  in  the  sum  of  |230,- 
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361.83.  In  view  of  these  indisputable  facts,  the  attitude  of  the 
receiver  in  this  case  is  not  one  which  commends  itself  to  the  court. 
He  is  a  public  officer,  charged  with  the  duty  of  collecting  the  assets 
of  the  insolvent  bank  and  disbursing  the  same  pro  rata  among  its 
honest  creditors.  Why  a  public  officer  charged  with  such  a  trust 
should  refuse  to  allow  the  claim  of  the  state  of  Nebraska  for  the 
actual  money  of  the  state  deposited  in  the  bank  by  her  treasurer  in 
his  official  capacity,  and  remaining  therein  at  the  date  of  the  bank*8 
failure,  passes  our  comprehension.  Why  should  the  assets  of  the 
bank,  already  grossly  inadequate  to  discharge  its  obligations,  be 
further  diminished  by  incurring  costs  and  attorney's  fees  in  re- 
sisting such  a  confessedly  just  and  meritorious  claim? 

Something  is  said  in  the  record  and  briefs  about  the  certificates 
of  deposit  issued  by  the  bank  for  the  money  of  the  state  when  it  was 
deposited  in  the  bank.  Concerning  these  certificates,  it  is  enough 
to  say  that  they  were  returned  to  the  bank  by  the  treasurer  of  state, 
but  the  money  they  represented — ^and  they  represented  an  actual 
deposit  of  money — was  not  repaid  to  the  state  or  her  treasurer,  but 
remained  in  the  bank  to  the  credit  of  the  treasurer  of  state  in  his 
official  capacity.  Whatever  bearing  these  certificates  of  deposit 
may  have  on  the  question  of  the  liability  of  the  different  treasorers 
of  state  through  whose  hands  they  passed,  or  on  the  liability  of  the 
sureties  on  the  bonds  of  these  treasurers,  or  on  the  liability  of  the 
sureties  of  the  bank  on  the  bond  given  to  the  state  to  secure  money 
deposited  in  the  bank  by  the  state,  they  cut  no  figure  at  all  in  the 
case  against  the  bank  or  its  receiver.  With  or  without  certificates 
of  deposit,  and  without  regard  to  'what  may  be  the  liabilities  of 
others  to  the  state  for  this  money,  the  bank  and  its  receiver  are  un- 
questionably liable  therefor.  No  defenses  going  to  the  actual  mer- 
its of  the  cause  of  action  are  interposed.  Certain  technical  defenses 
are  set  up,  which  will  now  be  considered. 

It  is  contended  that  the  court  had  no  jurisdiction  of  the  action; 
that  the  receiver  was  not  liable  to  be  sued  in  the  circuit  court.  But  the 
action  is  one  arising  under  the  laws  of  the  United  States,  and  for 
that  reason  was  properly  brought  in  the  federal  court.  A  receiyer 
of  a  national  bank  appointed  by  the  comptroller  of  the  currency  in 
pursuance  of  the  act  of  congress  is  charged  by  the  laws  of  the 
United  States  with  the  execution  of  certain  duties  in  the  perfonn- 
ance  of  which  he  acts  as  an  agent  and  officer  of  the  United  States. 
His  office  is  created  and  his  duties  defined  by  an  act  of  congress.  In 
contemplation  of  law  every  action  brought  by  or  against  him  in  his 
official  capacity  arises  under  the  laws  of  the  United  States.  This 
action  is  brought  against  the  receiver  in  his  official  capacity  for  an 
alleged  breach  of  his  official  duty  to  the  plaintiff  imposed*  on  him 
by  the  laws  of  the  United  States,  and  the  circuit  court  had  undoubted 
jurisdiction  of  the  case.  Myers  v.  Hettinger,  37  C.  C.  A.  369,  94 
Fed.  370;  Price  v.  Abbott  (C.  C.)  17  Fed.  506  (opinion  bv  Mr.  Justice 
Gray);  Piatt  v.  Beach,  2  Ben.  303,  Fed.  Cas.  No.  11,215;  Stanton  v. 
Wilkeson,  8  Ben.  357,  Fed.  Cas.  No.  13,299;  Kennedy  v.  Gibson,  8 
Wall.  498,  19  L.  Ed.  476;  Bank  v.  Kenned v,  17  Wall.  19,  21  L 
Ed.  554;  U.  S.  v.  Hartwell,  6  Wall.  385,  18  L.  Ed.  830;  Armstrong  t. 


Digitized  by 


Google 


M'doNALD  v.  state  of   NEBRASKA.  281 

Ettlesohn  (C.  C.)  36  Fed.  209;  Stephens  v.  Bemaye  (D.  C.)  41  Fed.  401; 
Bock  T.  Perkins,  139  U.  S.  628,  11  Sup.  Ct:  677,  35  L.  Ed.  314;  Hot 
Springs  Independent  School  Dist.  v.  First  Nat.  Bank  (C.  C.)  61 
Fed.  417.  If  the  action  had  been  brought  in  the  state  court,  it 
scarcely  admits  of  a  doubt  that  the  receiver  would  promptly  have 
removed  it  into  the  federal  court.  Costs  and  delay  were  saved  by 
bringing  it  in  that  court  in  the  first  instance. 

Other  contentions  of  the  plaintiff  in  error  are  that  the  substitu- 
tion of  the  state  of  Nebraska  as  plaintiff  in  the  action  was  a  change 
of  the  canse  of  action,  and  was  equivalent  to  the  bringing  of  a  new 
action,  and  that,  as  the  statute  of  limitations  had  run  against  the 
I^aintiff's  claim  before  the  substitution  was  made,  the  cause  of  action 
is  barred.  It  is  not  now  material  to  inquire  whether  the  suit  was  not 
pnqierly  brought,  in  the  first  instance,  in  the  name  of  the  treasurer  of 
the  state.  The  receiver  insisted  that  the  treasurer  of  state,  in  his 
official  capacity,  was  not,  and  the  state  was,  the  proper  party  to  main- 
tain the  suit  on  the  cause  of  action  set  out  in  the  petition.  Having 
assumed  that  position,  and  succeeded  in  maintaining  it,  he  cannot 
now  assume  a  contrary  position. 

The  state  of  Nebraska  early  adopted  the  reformed  system  of  plead- 
ings, and  there  is  probably  no  state  in  the  Union  whose  courts  have 
given  to  that  system  a  more  liberal  and  enlightened  interpretation, 
or  one  more  in  harmony  with  its  obvious,  and,  we  may  say,  ex- 
jffessed,  purpose  and  intent.  The  Code  of  that  state  abolishes  all 
common-law  forms  of  actions,  and,  in  common  with  the  Codes  of 
many  other  states,  contains  these  provisions: 

"Sec  144.  The  court  may,  either  before  or  after  Judgment,  in  furtherance 
at  Justice,  and  on  such  terms  as  may  be  proper,  amend  any  pleading,  process, 
or  proceeding,  by  adding  or  striking  out  the  name  of  any  party,  or  by  correct- 
ing any  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  aUegations  material  to  the  case,  or,  when  the  amendment 
does  not  change  substantially  the  claim  or  defense,  by  conforming  the  plead- 
ing or  proceeding  to  the  facts  proved.  And  whenever  any  proceeding  taken 
by  a  party  faUs  to  conform,  in  any  respect  to  the  provisions  of  this  Code, 
the  conrt  may  permit  the  same  to  be  made  conformable  thereto,  by  amend- 

ID»lt. 

**Sec.  145.  The  conrt  in  every  stage  of  an  action,  must  disregard  any  error 
or  defect  In  the  pleadings  or  proceedings,  which  does  not  affect  the  substantial 
rights  of  the  adverse  party;  and  no  Judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect" 

Beyond  all  question  these  provisions  authorized  the  court  to  allow 
the  amendment  that  was  made  in  this  case.  Not  only  so,  but  when 
the  court  ruled  that  the  action  should  be  prosecuted  in  the  name 
of  the  state  of  Nebraska  it  was  its  duty  to  allow  the  amendment 
substituting  the  state  as  the  plaintiff  in  the  action.  Section  145  is 
mandatory.  It  declares  the  court  "must  disregard  any  error  or  de- 
fect in  the  pleadings  or  proceedings  which  does  not  aitect  the  sub- 
stantial rights  of  the  adverse  party."  Under  the  Code  in  Nebraska 
there  is  no  such  thing  as  a  vested  right  in  a  technical  error  or  de- 
fect in  the  pleadings  or  the  parties  to  the  action.  No  error  or  de- 
fect can  be  regarded  which  does  not  affect  the  substantial  rights 
of  the  adverse  party.    Whether  the  judicial  demand  upon  the  bank 
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and  its  ree^iiver  to  repay  to  the  state  the  money  of  the  state  which 
the  bank  had  received  and  retained  should  be  made  in  the  name 
of  the  state  or  in  the  name  of  the  treasurer  of  the  state  in  his  offi- 
cial capacity  was  purely  a  technical  legal  question,  which  in  no 
wise  related  to  the  merits  of  the  cause  of  action.  The  cause  of  ac- 
tion was  not  changed  in  the  slightest  degree  by  substituting  the 
state  of  Nebi*aska  as  plaintiff  in  place  of  the  treasurer  of  state. 
The  cause  of  action  declared  on  was  the  same  in  the  original  and 
amended  petitions.  The  petition  of  the  treasurer  of  state  sought 
to  recover  of  the  bank  and  its  receiver,  for  the  state,  the  money 
of  the  state  which  had  been  deposited  in  the  bank,  and  which  the 
bank  had  never  returned  to  the  state.  When  the  name  of  the  state 
was  substituted  for  that  of  her  treasurer,  precisely  the  same  cause 
of  action  was  counted  on,  and  the  same  relief  asked.  The  amend- 
ment merely  substituted  the  name  of  the  state,  who  was  the  real 
party  in  interest,  for  that  of  her  fiscal  agent.  In  the  receipt  and 
disbursement  of  the  public  funds  the  state  can  only  act  by  and 
through  her  officers  and  agents.  The  money,  if  any,  recovered  in 
this  action,  must  be  received  and  receipted  for  and  deposited  in  the 
state  treasury  by  the  proper  fiscal  agent  of  the  state,  who  is  un- 
doubtedly the  state  treasurer;  and  the  receipt  of  the  treasurer  of 
state  to  the  bank  or  its  receiver  for  the  money  sued  for  in  this  ac- 
tion would  be  a  good  quietus  for  the  same. 

Outside  of  the  usual  and  necessary  formal  parts  of  the  petition, 
there  were  but  two  averments  essential  to  constitute  a  statement  of 
a  good  cause  of  action  in  this  case:  One,  that  the  state,  by  and 
through  her  treasurer,  had  deposited  in  the  bank  the  money  of  the 
state  to  the  amount  of  |236,361.83;  and  the  other  that  the  bank 
and  its  receiver  retained  the  money,  and  refused  to  repay  it;  and, 
in  substance,  this  is  what  is  stated  in  the  original  and  amended 
petition.  The  receiver's  objection,  which  resulted  in  substituting 
the  name  of  the  state  as  the  plaintiff  in  the  action,  was  not  that 
the  state  was  the  proper  party  to  maintain  a  suit  on  some  other 
cause  of  action  than  that  declared  on  in  the  petition  of  the  state 
treasurer,  but  it  was  that  the  state  was  the  proper  party  plaintiff  in 
that  suit,  and  for  the  very  cause  of  action  declared  on  in  the  peti- 
tion of  the  treasurer  of  state.  It  is  obvious,  therefore,  that  the  sub- 
stitution of  the  state  as  the  plaintiff  in  the  action  worked  no  change 
whatever  in  the  cause  of  action. 

The  views  we  have  expressed  are  in  harmony  with  the  decisions  of 
the  supreme  court  of  Nebraska.  In  an  early  case  in  that  state  (Ma^ 
tin  V.  Coppock,  4  Keb.  173)  the  supreme  court  held  that  the  sum- 
mons might  be  amended  after  service  thereof  on  defendant  by 
changing  the  plaintiff's  name  from  Isaac  Coppock  to  Isaiah  Cop- 
pock. The  court,  speaking  by  Judge  Maxwell,  said:  "The  mistake 
in  the  name  of  Coppock  could  not  have  misled  Martin,  but  when  the 
amendment  to  the  summons  was  made  it  related  back  to  the  time 
of  service;"  and  the  court  characterized  the  defense  in  the  case  as 
"purely  technical."  In  Beed  v.  Beardsly,  6  Neb.  493,  the  action  was 
brought  against  three  persons  as  partners,  and,  when  the  proof  dis- 
<»lo8ed  that  the  cause  of  action  was  against  one  of  the  defendants 
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indiTidiially,  and  not  against  the  Ann,  the  court  permitted  the  plain- 
tiff to  amend  his  petition  by  striking  out  the  name  of  the  firm  and 
the  other  defeivdants,  and  the  supreme  court  said,  "This  amendment 
was  clearly  within  the  discretion  of  the  court,  and  was  properly  al- 
lowed,'' and,  after  quoting  section  144  of  the  Code  of  €ivil  Pro- 
cedure, the  court  declared,  "A  discretion  of  wider  range  could  hardly 
be  given  to  the  court."  In  Herron  v.  Cole,  25  Neb.  692,  41  N.  W. 
765,  the  action  was  brought  in  the  name  of  "Cole  Brothers"  as 
plaintiffs,  and  the  court  permitted  the  petition  to  be  amended  so  as 
to  make  *KI5ole  Brothers,  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  state  of  Iowa,"  the  plaintiff  in  the  action,  thus 
changing  the  plaintiff  from  a  natural  to  an  artificial  person.  In 
McKeighan  v.  Hopkins,  19  Neb.  33,  26  N.  W.  614,  an  action  of  eject- 
ment was,  by  amendment  of  the  petition,  changed  into  a  bill  to  re- 
deem.    The  court,  speaking  by  Judge  Maxwell,  said: 

'*The  Code  abolished  the  distinction  between  actions  at  law  and  suits  in 
«iuity.  If,  therefore,  an  action  at  law  is  brought  to  recover  a  tract  of  land, 
the  court  certainly  has  the  power  to  permit  the  plaintiff  to  amend  his  petition, 
so  that  be  may  recover  the  same  either  at  law  or  in  equity.  The  right  to  be 
enforced  is  the  same  in  either  case, — the  recovery  of  the  land, — and,  so  long 
as  the  Identity  of  the  cause  of  action  is  preserved,  the  petition  may  be  amended 
by  stating  such  facts  as  the  plaintiff  may  believe  to  exist  in  his  favor  to  en- 
title him  to  the  relief  sought.  The  restriction  in  the  section  above  quoted  does 
not  refer  to  the  form  of  the  remedy,  but  the  identity  of  the  transaction.*' 

And  in  answer  to  the  same  contention  that  is  made  by  the  receiver 
in  this  case,  namely,  that  the  amendment  must  be  treated  as  the  be- 
ginning of  a  new  suit,  and  that,  so  treating  it,  the  cause  of  action 
was  barred  by  the  statute  of  limitations  before  the  amendment  was 
allowed,  the  court  said: 

**The  appellee  claims,  however,  that,  even  if  it  is  conceded  that  the  court 
had  authority  to  authorize  the  amendment  in  question,  still  the  statute  of 
ilmitations  would  run  against  the  cause  of  action  until  the  amended  petition 
was  filed.  In  Martin  v.  Coppock,  4  Neb.  173,  it  was  held  thfft  the  amendment 
of  a  mistake  in  the  name  of  the  plaintiff  related  back  to  the  date  of  the  serv- 
ice, and  this,  we  think,  is  the  general  rule.  The  cause  of  action  is  the  same 
although  the  relief  is  sought  in  a  different  manner  from  that  in  the  first  peti- 
tion. This,  however,  does  not  change  the  cause  of  action,  and  the  statute 
of  limitations  ceased  to  run  when  the  summons  which  was  served  on  him 
was  issued,  or,  if  the  service  was  constructive,  at  the  date  of  the  first  publi- 
cation of  the  notice." 

But,  independent  of  the  Nebraska  Code  and  the  decisions  of  the 
■supreme  court  of  that  state,  we  would  have  no  diflftculty  in  uphold- 
ing the  judgment  of  the  lower  court  in  this  case  both  upon  principle 
and  authority.  The  right  and  duty  of  the  federal  courts  to  allow 
amendments  does  not  rest  on  state  statutes  only.  It  is  conferred 
on  them  by  the  judiciary  act  of  1789.  That  act  was  framed  by  the 
great  statesmen  and  lawyers  who  had  actively  participated  in  the 
struggle  to  establish  the  political  independence  of  their  country. 
When  this  object  had  been  achieved,  and  the  constitution  adopted, 
they  framed  an  act  for  the  organization  and  government  of  the  na- 
tional courts,  which  has  remained  for  more  than  a  century  a  monu- 
ment to  their  great  wisdom,  foresight,  and  sense  of  justice.  The 
thirty-second  section  of  that  act  was  designed  to  free  the  administra- 
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tion  of  justice  in  the  federal  courts  from  all  subtle,  artificial,  and  tech- 
nical rules  and  modes  of  proceeding  in  any  way  calculated  to  hinder 
and  delay  the  detennination  of  causes  in  those  courts  upon  their  very 
merits.  This  act  emancipated  the  judicial  department  of  the  goy- 
ernment  from  the  shackles  of  artificial  and  technical  rules,  which 
had  theretofore  been  interposed  to  obstruct  the  administration  of 
justice,  as  completely  as  the  Revolution  had  emancipated  the  po- 
litical department  of  the  government  from  foreign  domination. 
This  was  done  by  investing  the  federal  courts  with  plenary  power 
to  remove  by  amendment  aU  such  impediments  to  the  attainment  of 
justice.  From  the  first,  the  supreme  court  of  the  United  States 
grasped  the  object  and  purpose  of  this  enactment.  In  referring  to 
this  section  of  the  judiciary  act,  the  supreme  court  of  the  United 
States,  speaking  by  Mr.  Justice  Story,  said: 

"The  authority  to  aUow  such  amendments  is  very  broadly  given  to  the 
courts  of  the  United  States  by  the  thirty-second  section  of  the  judiciary  act 
of  1789,  c.  20  (now  section  954,  Rev.  St  U.  S.),  and  quite  as  broadly,  to  say 
the  least,  as  it  is  possessed  by  any  other  courts  in  England  or  America,  and 
it  is  upheld  upon  principles  of  the  soundest  protective  policy."  Matheson's 
Adm'rs  v.  Grant's  Adm'r,  2  How.  263,  281,  11  L.  Ed.  261. 

And  Mr.  Justice  Miller,  speaking  from  the  circuit  bench,  de- 
clared: 

•This  section  makes  more  liberal  provision  for  the  amendment  of  process, 
pleadii^gs,  and  aU  proceedings  in  the  federal  courts,  than  any  of  the  modem 
codes.  It  is  founded  on  common  sense  and  justice,  and  ought  to  be  regarded 
by  the  circuit  courts  as  mandatory." 

Under  section  954  of  the  Revised  Statutes  the  right  of  amend- 
ment extends  to  the  "summons,  writ,  declaration,  return,  judgment, 
and  other  proceedings  in  civil  causes  in  any  court  of  the  United 
States,"  and  may  be  exercised  at  any  stage  of  the  case,  even  after 
trial  and  judgment.  The  extended  and  beneficent  use  made  of  the 
authority  given  by  this  section  to  make  amendments  is  disclosed  by 
a  long  line  of  'decisions  of  the  supreme  court  of  the  United  States 
covering  every  step  in  a  case  from  the  sunmions  to  the  verdict  and 
judgment.  The  Caroline  v.  U.  S.,  7  Cranch,  496,  3  L.  Ed.  417; 
Jackson  v.  Ashton,  10  Pet.  480,  8  L.  Ed.  898;  Garland  v.  Davis,  4 
How.  131,  11  L.  Ed.  907;  Stockton  v.  Bishop,  4  How.  155,  11  L 
Ed.  918;  Conrad  v.  Griffey,  11  How.  480,  14  L.  Ed.  835;  Parks  v. 
Turner,  12  How.  39,  13  L.  Ed.  883;  Tilton  v.  Cofeild,  93  U.  S.  163, 
23  L.  Ed.  858;  Bamberger  v.  Terry,  103  U.  S.  40,  26  L.  Ed.  317; 
Dow  V.  Humbert,  91  U.  S.  294-297,  23  L.  Ed.  368;  Construction  Q). 
V.  Seymour,  91  U.  S.  646-655,  23  L.  Ed.  341;  Hardin  v.  Boyd,  U3 
U.  S.  756,  5  Sup.  Ct.  771,  28  L.  Ed.  1141;  Railroad  Co.  v.  Cox,  145 
U.  S.  593,  12  Sup.  Ct.  905,  36  L.  Ed.  829.  Other  United  States  courts 
have  given  their  sanction  to  the  most  liberal  exercise  of  this  power. 
Erstein  v.  Rothschild  (C.  C.)  22  Fed.  61  (the  opinion  is  by  Mr.  Jus- 
tice Matthews);  Bowden  v.  Burnham,  19  U.  S.  App.  448,  8  C.  0.  A. 
248,  59  Fed.  752;  Smith  v.  Railway  Co.,  12  U.  S.  App.  426,  5  C.  C. 
A.  557,  56  Fed.  458;  Carnegie,  Phipps  &  Co.  v.  Hulbert,  36  U.  S. 
App.  81-97,  16  C.  C.  A.  498,  70  Fed.  209;  People's  Saving  Bank  & 
Trust  Co.  V.  Batchelder  Egg-Case  Co.,  4  U.  S.  App.  603,  2  C.  C.  A. 
126,  51  Fed.  130;   Tiernan  v.  Woodruff,  5  McLean,  135,  Fed.  Qs. 
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No.  14,027;  Swatzel  t.  Arnold,  1  Woolw.  883,  Fed.  Cas.  No.  13,682. 
A  defeDdant  has  an  undoubted  right  to  insist  that  the  person  en- 
titled to  recover  on  a  cause  of  action  set  forth  in  a  petition  shall  be 
bronght  on  the  record  as  the  plaintiff  in  the  action,  to  the  end  that 
he  shall  not  be  compelled  to  respond  twice  to  the  same  demand; 
and  that  the  one  suit  shall  bar  all  others  for  the  same  cause  of  ac- 
tion. But  it  has  come  to  be  the  settled  law  that  where,  either  by 
mistake  of  law  or  fact,  a  suit  is  brought  in  the  name  of  a  wrong 
party,  the  real  party  in  interest,  ^ntitled  to  sue  upon  the  cause  of 
action  declared  on,  may  be  substituted  as  plaintiff,  and  the  defend- 
ant derives  no  benefit  whatever  from  such  mistake;  but  the  substi- 
tution of  the  name  of  the  proper  plaintiff  has  relation  to  the  com- 
mencement of  the  suit,  and  the  same  legal  effect  as  if  the  suit  had 
been  originally  commenced  in  the  name  of  the  proper  plaintiff.  The 
name  of  the  proper  plaintiff  may  be  brought  on  the  record  at  any 
time  during  the  progress  of  the  cause,  and  may  even  be  inserted 
after  verdict  and  judgment.  When  a  wrong  party  has  been  named 
as  plaintiff,  the  action  will  never  be  dismissed,  and  the  proper  plain- 
tiff reqnired  to  bring  a  new  action,  when  the  effect  would  be  to  let 
in  the  bar  of  the  statute  of  limitations.  An  action  was  brought  in 
the  name  of  one  member  of  a  firm  upon  a  cause  of  action  belonging 
to  the  firm,  and  it  was  held  in  Dixon  v.  Dixon,  19  Iowa,  512,  that 
the  court  below  erred  in  not  permitting  an  amendment  substituting 
the  firm  as  plaintiffs  in  the  action.    The  court  said: 

*TTie  jury  found  that  the  defendant  justly  owed  the  money;  but,  in  the 
opinion  of  the  court  below,  the  technical  right  to  recover  was  not  in  the  plain- 
tiff, and  thereupon  the  plaintiff,  being  interested,  sought  to  amend,  by  adding 
the  nancie  of  his  partner,  or  firm  name,  and  thus  bring  his  right  to  recover 
within  technical  law  as  well  as  rest  it  upon  broad  justice.  There  is  one  fact 
of  controlling  influence  in  the  determination  of  this  case,  and  that  is,  it  ap- 
pears from  the  papers  in  the  case  that,  unless  the  plaintiff  is  permitted  to 
amend,  and  continue  the  prosecution  of  the  claim  in  this  suit,  it  will  be  barred 
by  the  statute  of  limitations.  The  jury  found  that  the  defendant  justly  owes 
the  claim,  and  to  permit  the  plaintiff  to  amend  and  recover  such  just  claim 
wm  be  more  evidently  in  the  furtherance  of  justice  than  to  refuse  the  amend- 
ment and  dismiss  the  action,  as  did  the  court  below,  and  thereby  defeat  the 
recovery  of  a  claim  the  justice  of  which  has  already  been  established." 

This  ruling  was  reaffirmed  by  the  court  in  the  case  of  Hodges  v. 
Kimball,  49  Iowa,  577. 

In  Insurance  Co.  v.  Mueller,  77  pi.  22,  it  was  held  that  where  an 
administrator  sued  upon  a  policy  of  insurance  the  widow  and  heirs 
of  the  assured  might  be  substituted  as  plaintiffs  in  the  action. 

In  Lake  Erie  &  W.  R.  Ck).  v.  Town  of  Boswell  (Ind.  Sup.)  36  N. 
E.  1103,  the  court  permitted  the  substitution  of  the  town  of  J^oswell 
as  plaintiff  in  lieu  of  the  trustees  of  the  town. 

In  Wood  V.  Circuit  Judge,  84  Mich.  521,  47  N.  W.  1103,  in  a  suit 
upon  an  insurance  policy,  the  heirs  of  the  deceased  were  substituted 
for  the  administrator  of  the  assured. 

In  McLewis  v.  Ferguson,  59  Ga.  644,.  the  action  was  erroneously 
brought  and  prosecuted  to  judgment  in  the  name  of  the  sheriff  as 
plaintiff.  The  supreme  court,  Chief  Justice  Bleckley  delivering  the 
opinion,  held  the  sheriff  a  mere  nominal  party,  ^^a  stranger  in  a 
strange  land,'*  and  directed  the  name  of  the  sheriff  to  be  stricken 
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out  as  plaintiff,  and  that  of  the  real  party  in  interest  substituted^ 
and  affirmed  the  judgment  of  the  lower  court.  Other  cases  in  that 
state  are  to  the  same  effect.  Wilson  v.  Presbyterian  Church,  5(> 
Ga.  554;  Childers  v.  Adams,  42  Ga,  352. 

In  Miller  v.  Pollock,  99  Pa,  St.  202,  the  action  was  brought  by 
one  having  no  interest  in  the  cause  of  action,  and  the  court  allowed 
an  amendment  substituting  the  real  party  in  interest  as  plaintitf. 
The  court  said: 

"Our  statut^es  of  amendments  have  been  liberally  construed,  and  it  has 
been  repeatedly  held  that  parties  might  be  stricken  out  or  added  whenever, 
by  so  doing,  the  cause  can  be  ti'ied  on  its  merits;  and  the  right  to  so  amend 
is  not  confined  to  a  mere  mistalve  of  fact  in  the  name  of  the  party.  As  is 
said  in  Com.  v.  DiUon,  ♦SI  Pa.  St.  44:  'An  action  may  be  commenced  in  the 
name  of  a  wrong  party  by  mlstalce  of  law,  and  the  legislature  meant  the 
power  of  amendment  to  extend  to  that  case.'  " 

In  Whitaker  v.  Pope,  2  Woods,  463,  Fed.  Cas.  No.  17,528,  Mr.  Jus- 
tice Efradley,  on  the  circuit,  after  judgment,  and  on  a  motion  in  ar- 
rest of  judgment,  ordered  the  name  of  the  plaintiff,  who  had  no 
legal  or  equitable  interest  in  the  cause  of  action,  to  be  stricken  oat 
of  the  record,  and  •  the  name  of  the  real  party  in  interest  to  be  in- 
serted. 

Where  an  administrator  sold  a  claim  due  to  the  estate,  and  after- 
wards brought  suit  thereon  in  his  own  name  as  administrator,  the 
supreme  judicial  court  of  Massachusetts  held  that  the  purchaser  of 
the  claim  might  be  substituted  as  the  plaintiff  in  the  action,  al- 
though he  was  not  the  owner  of  the  claim  at  the  time  the  suit  was 
instituted  by  the  administrator.    Buckland  v.  Green,  133  Mass.  421. 

In  McCall  v.  Lee  (111.  Sup.)  11  N.  E.  522,  the  suit  was  originally 
brought  in  the  name  of  Thomas  McKee  as  administrator  of  a  de- 
cedent's estate.  In  the  progress  of  the  case  it  was  determined  by 
the  supreme  court  that  Henry  R.  Lee,  and  not  McKee  as  adminis- 
trator, was  the  proper  party  to  maintain  the  suit,  and  thereapon 
the  lower  court  permitted  the  declaration  to  be  amended  by  sub- 
stituting the  name  of  Lee  as  plaintiff  for  that  of  McKee  as  admin- 
istrator. This  action  of  the  lower  court  was  assigned  as  error.  The 
supreme  court,  in  disposing  of  the  assignment,  said: 

*'In  People  v.  Abbott,  supra,  this  court  intimated  that  the  real  party  in  In- 
terest in  the  prosecution  of  the  claim  was  Henry  R.  Lee,  the  appeUee  herein, 
and  not  Thomas  McKee,  administrator.  Accordingly,  after  the  cause  wasi 
reinstated,  the  county  court,  upon  application  for  that  purpose,  and  after 
due  notice,  permitted  an  amendment  to  be  made,  substituting  the  name  of 
appellee  as  plaintiff  in  the  place  of  that  of  McKee,  administrator.  It  is 
charged  that  this  amendment  was  Improper;  that  its  allowance  amounted  to 
the  filing  of  a  new  claim  by  a  new  party,  after  the  two-years  limit  for  tlie 
filing  of  claims  had  expired;  and  that,  therefore,  the  circuit  court  erred  in 
directing  the  judgment  In  appellee's  favor  to  be  paid  out  of  the  assets  of 
the  estate,  in  due  course  of  administration,  instead  of  directing  it  to  be  paid 
out  of  subsequently  discovered  or  nonlnventorled  assets.  In  this  case  the 
amendment  did  not  make  a  new  cause  of  action.  ♦  ♦  ♦  After  the  sub- 
stitution of  appellee's  name,  the  claim  was  still  for  the  same  notes  and 
property.  April  11,  1881,  the  day  on  which  it  was  filed,  was  within  the  tvo 
years.  Where  no  new  cause  of  action  Is  Introduced,  courts  wlU  allow  amend- 
ments liberally,  for  the  purpose  of  avoiding  the  running  of  the  statute.  We 
think  that  the  amendment  was  properly  allowed  on  the  authority  of  tJie 
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foDowing  cases:     McDowell  v.  Town,  90  111.  359;    Insurance  Co.  v.  Mueller, 
77  m.  22;   Coal  Co.  v.  Taylor,  81  111.  590;    Challenor  v.  Nlles,  78  111.  78." 

In  Massacbnsetts,  a  suit  in  equity  was  brought  by  a  receiver  of  a 
corporation,  who  was  not,  under  the  rule  which  obtains  in  that 
state,  authorized  to  maintain  it,  and  the  supreme  judicial  court  of 
Massachusetts  held  that  the  bill  might  be  amended  by  substituting 
for  the  name  of  the  receiver  the  name  of  the  corporation  of  which 
he  was  receiver,  and  cited  the  following  cases:  Buckland  v.  Green, 
133  Mass.  421;  Costelo  v.  Crowell,  134  Mass.  280;  Pierce  v.  Insur- 
ance Ck).,  138  Mass.  151;  Bank  v.  Stevenson,  7  Allen,  489;  Byers 
V.  Coal  Ck).,  106  Mass.  131;   Wilson  v.  Welch  (Mass.)  31  N.  E.  712. 

In  Morford  v.  Diffenbacker,  20  N.  W.  600,  the  supreme  court  of 
Michigan,  Chief  Justice  Cooley  delivering  the  opinion  of  the  court, 
said: 

"Defendant  contends  that  the  court  had  no  power  to  permit  an  amend- 
ment of  the  declaration  which  substituted  one  party  plaintiff  for  another. 
This,  it  is  said,  made  a  new  suit  of  it  ♦  *  *  This  contention  is  plausIble,^ 
hot  we  think,  not  sound." 

In  Lottman  v.  Barnet,  62  Mo.  159,  the  supreme  court  said: 

"Amendments  are  allowed  expressly  to  save  the  cause  from  the  statute 
of  limitations,  and  courts  have  been  liberal  in  allowing  them  when  the  cause 
of  action  is  not  totally  different." 

In  George  v.  Reed,  101  Mass.  378,  the  supreme  judicial  court, 
'speaking  by  Chief  Justice  Chapman,  said: 

*"rhe  same  remark  may  be  made  as  to  the  point  that  the  amendment  has 
the  effect  to  repeal  the  statute  of  limitations.  It  is  true  that,  If  the  amend- 
ment had  been  refused,  and  the  plaintiffs  had  been  compelled  to  become  non- 
suit, and  commence  a  new  action,  the  statute  of  limitations  might  be  a  bar 
to  it  But  that  fact  furnishes  no  argument  against  the  amendment.  In 
Davenport  v.  Holland,  2  Cush.  1,  an  amendment  to  a  petition  for  review 
was  granted  more  than  a  year  after  final  judgment,  when  a  new  petition 
would  have  been  barred  by  the  statute.  The  amendment  was  held  to  be 
proper.  Shaw,  C.  J.,  said  that  it  had  often  been  held  to  be  a  good  reason 
for  granting  amendments  on  terms,  instead  of  nonsuiting  a  party,  and  com- 
piling him  to  bring  a  new  action,  that  such  action  would  be  barred  by  the 
statute  of  limitations.  He  also  said  that  the  provisions  of  law  allowing 
amendments  are  highly  remedial,  and  are  construed  most  liberaUy  to  cancel 
error  and  mistake  and  to  advance  justice  and  right." 

The  doctrine  of  this  case  is  reaffirmed  by  the  same  court  in  San- 
ger V.  Newton,  134  Mass.  308,  where  it  is  said : 

*The  fact  that  the  three  years  within  which  an  original  petition  could 
have  been  filed  have  elapsed  furnishes  no  ground  for  refusing  the  amend- 
ment, but  rather  a  reason  why  it  should  be  allowed,  as  otherwise  sub- 
stantial justice  win  be  defeated.*' 

In  Van  Doren  v.  Railroad  Co.,  35  C.  C.  A.  282,  93  Fed.  260,  271, 
the  suit  was  brought  in  the  name  of  Laura  L.  Van  Doren,  as  ad- 
ministratrix of  her  deceased  husband,  and  subsequently,  and  after 
the  statute  of  limitations  had  run  against  a  suit  in  her  name  as 
widow,  she  applied  to  the  court  for  leave  to  amend  the  declaration 
by  declaring  as  widow,  instead  of  administratrix,  of  her  deceased 
husband.  The  lower  court  refused  to  allow  the  amendment,  but 
this  ruling  was  reversed  by  the  circuit  court  of  appeals,  that  court 
Baying: 
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"Substantial  Justice  requires  that  such  an  amendment  should  be  allowed, 
as  a  second  suit  for  damages  for  the  death  of  Henry  Van  Doren  would  be 
barred  by  the  one-year  limitation  in  the  Pennsylvania  statute." 

This  court  has  twice  decided  that  the  amendment  of  a  petition  has 
relation  to  the  commencement  of  the  action,  and  leaves  no  interval 
for  the  statute  of  limitations  to  intervene.  Bowden  v.  Bumham, 
59  Fed.  752,  8  C.  C.  A.  248,  19  U.  S.  App.  448;  Carnegie,  Phipps  & 
Co.  V.  Hulbert,  70  Fed.  202,  16  C.  C.  A.  498,  36  U.  S.  App.  8L 

Moreover,  it  is  a  grave  question  whether  it  is  competent  for  the  re- 
ceiver to  plead  the  statute  of  limitations  in  a  suit  upon  a  claim 
which  was  not  barred  when  the  comptroller  appointed  the  receiver. 
The  receiver  is  appointed  to  collect  the  assets  and  pay  the  debts  of 
the  insolvent  bank.  He  is  the  trustee  of  the  assets  of  the  bank  for 
this  purpose.  The  analogy  is  very  close,  if  not  complete,  between  a 
receiver  of  a  national  bank  appointed  by  the  comptroller  of  the  cur- 
rency under  the  act  of  congress,  and  an  assignee  in  bankruptcy,  or 
an  assignee  of  an  insolvent  debtor's  estate;  and  it  seems  to  be  well 
settled  that  such  assignees  or  trustees  cannot  plead  the  statute  of 
limitations  unless  the  debt  w^as  barred  when  the  trust  was  created 

In  Ex  parte  Ross,  2  Glyn  &  J.  330,  the  lord  chancellor  said: 

**The  effect  of  the  commission  is  clearly  to  vest  the  property  in  the  as- 
signees for  the  benefit  of  the  creditors,  and  therefore  they  are  in  fact  trus- 
tees; and  it  ia  an  admitted  rule  that,  unless  debts  are  already  barred  by 
the  statute  of  llmltfttions  when  the  trust  is  created,  it  is  not  afterwards  af- 
fected by  lapse  of  time." 

In  Wood,  Lim.  Act.  §  202,  it  is  said: 

**The  same  rule  also  applies  to  insolvent  debtors  who  avail  themselres 
of  insolvency  statutes,  or  who  are  forced  into  insolvency  by  their  crediton, 
and  the  statute  is  suspended  from  the  time  when  notice  of  the  proceedings 
is  given  in  the  manner  provided  by  law.  So,  too,  this  rule  applies  when  an 
insolvent  debtor  makes  an  assignment  under  the  statute  for  the  benefit  of 
creditors,  and  it  is  held  in  such  cases  that  the  statute  ceases  to  run  from  tbe 
date  of  the  assignment." 

The  case  of  Richmond  v.  Irons,  121  U.  S.  27,  52,  7  Sup.  Ct.  788, 
30  L.  Ed.  8G4,  was  a  suit  in  equity  by  the  creditors  of  an  insolvent 
bank  to  enforce  the  personal  liability  of  the  stockholders.  The  de- 
fendants pleaded  that  the  creditors'  claims  were  barred  by  the  stat- 
ute of  limitations.  Upon  that  question  the  supreme  court,  among 
other  things,  said: 

"In  the  case  of  In  re  General  Rolling-Stock  Co.,  L.  R.  7  Ch.  App.  646,  Mel- 
lish,  L.  J.,  stated  that  in  a  case  where  the  assets  of  a  debtor  are  to  be  di- 
vided amongst  his  creditors,  whether  in  bankruptcy  6r  in  insolvency,  or  under 
a  trust  for  creditors,  or  under  a  decree  of  the  court  of  chancery  in  an  ad- 
ministration suit,  *the  rule  is  that  everybody  who  had  a  subsisting  daim  at 
the  time  of  the  adjudication,  the  insolvency,  the  creation  of  the  trust  for 
creditors,  or  the  administration  decree,  as  the  case  may  be.  is  entitled  to 
participate  in  the  assets,  and  that  the  statute  of  limitations  does  not  mn 
against  this  claim,  but  as  long  as  assets  remain  unadministered  he  is  at  lib- 
erty to  come  in  and  prove  his  claim,  not  disturbing  any  former  dividend.'" 

And  see  Minot  v.  Thacher,  7  Mete.  (Mass.)  848;  In  re  Leiman,  32 
Md.  225,  3  Am.  Rep.  132,  and  cases  there  cited;  46  Cent  Law  J. 
493,  and  cascfi  cited.  But,  as  this  question  was  not  discussed  by 
counsel,  and  its  determination  is  not  necessary  to  the  decision  of 
the  case,  we  forbear  to  express  any  opinion  upon  it. 
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There  are  in  the  history  of  the  jurisprudence  of  every  country 
certain  epochs  which  mark  the  beginning  of  distinct  trains  of  legal 
ideaa  and  judicial  conceptions  of  justice.  There  was  a  time  in  Eng- 
land and  in  this  country  when  the  fundamental  principles  of  right 
and  justice  which  courts  were  created  to  uphold  and  enforce  were 
esteemed  of  minor  importance  compared  to  the  quibbles,  refine- 
ments, and  technicalities  of  special  pleading.  In  that  period  the 
great  fundamentals  of  the  law  seemed  little,  and  the  trifling  things 
great.  The  courts  were  not  concerned  with  the  merits  of  a  case,  but 
with  the  mode  of  stating  it.  And  they  adopted  so  many  subtle, 
artificial,  and  technical  rules  governing  the  statement  of  actions  and 
defenses — for  the  entire  system  of  special  pleading  was  built  up  by 
the  judges  without  the  sanction  of  any  written  law — that  in  many 
cases  the  whole  contention  was  whether  these  rules  had  been  ob- 
served, and  the  merits  of  the  case  were  never  reached,  and  frequent- 
ly never  thought  of.  Happily  for  mankind,  and  for  the  law  itself, 
that  epoch  is  past  in  England  and  in  this  country,  and  we  now  have 
an  epoch  in  which  substance  is  more  considered  than  form,  in  which 
the  justice  and  right  of  the  cause  determines  its  decision,  and  not 
some  technical  error  or  mistake  in  the  pleadings.  In  England  to- 
day the  amendment  complained  of  in  this  case  would  be  allowed 
quite  as  a  matter  of  course,  and  the  suggestion  that  the  defendant 
had  gained  some  advantage  by  the  mistake  would  not  be  enter- 
tained for  a  moment.  There,  as  here,  every  error  or  mistake  in  the 
pleadings  which  does  not  affect  the  substantial  rights  of  the  adverse 
party  may  be  cured  by  amendment;  and  what  is  meant  by  substan- 
tial right  is  a  right  going  to  the  actual  merits  of  the  case.  Such  a 
right  is  not  acquired  by  a  mistake  or  error  in  pleadings  which  has 
not  misled  the  other  party  to  his  prejudice.  And  the  prejudice 
must  be  actual  and  irreparable,  and  not  merely  theoretical.  At  this 
day  the  party  who  seeks  to  profit  by  an  error  or  mistake  in  pleading 
must  be  able  to  invoke  the  principle  upon  which  the  law  of  estoppel 
is  founded.  And  the  emotion  of  surprise,  once  so  assiduously  cul- 
tivated by  lawyers,  has  lost  its  virtue.  Extreme  sensitiveness  to 
that  emotion  no  longer  avails  to  turn  a  suitor  out  of  court,  or  to  de- 
lay justice. 

Other  errors  assigned  have  been  carefully  examined,  and  found  to 
be  entirely  without  merit.  As  they  are  of  no  general  importance, 
a  more  particular  reference  to  them  is  unnecessary.  The  judgment 
of  the  circuit  court  is  afiirmed. 

SANBORN,  Circuit  Judge  (concurring).  This  action  was  by  the 
same  party  and  for  the  same  cause  from  its  inception  to  its  close. 
It  was  an  action  in  behalf  of  the  state  to  recover  moneys  of  the 
state.  The  treasurer  of  the  state  instituted  the  suit,  but  he  brought 
it  in  his  representative  capacity  in  behalf  of  the  state,  and  not  for 
himself.  If  he  had  recovered,  the  state  would  have  received  the 
benefit  of  the  judgment  he  obtained.  The  action  might  have  been 
niaintained  by  the  treasurer  in  his  representative  capacity  (Mcin- 
tosh V.  Johnson,  51  Neb.  33,  70  N.  W.  522),  or  by  the  state  itself  in 
its  own  name.  In  either  case  the  real  plaintiff  would  have  been  the 
41  CO  Ji.— 19 
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same.  There  was,  therefore,  no  change  of  the  real  party  plaintiff^ 
and  hence  neither  error  nor  prejudice  by  the  substitution  of  the  state 
for  its  representative,  the  treasurer,  and  for  this  reason  the 
ment  should  be  affirmed. 


aOl  Fed.  183.) 

Mcdonald  v.  Thompson. 

(Circuit  CJourt  of  Appeals.  Eighth  Circuit    March  21,  1900.) 
No.  1,336. 

National  Banks— Action  by  Receiver  to  Recover  Assessment— Limitatios. 
A  suit,  either  at  law  or  in  equity,  brought  in  Nebraska  by  the  receiver 
of  a  national  bank  to  recover  an  assessment  against  a  stockholder,  unless 
commenced  within  four  years  after  the  time  fixed  by  the  comptroller 
for  the  payment  of  such  assessment,  is  barred  by  Code  Civ.  Proc.  Neb. 
tit  2,  §  11,  which  prescribes  four  years  as  the  limitation  for  an  action 
upon  a  contract  not  in  writing,  express  or  implied,  and  for  an  action 
upon  a  liability  created  by  statute,  other  than  a  forfeiture  or  penalty. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

On  the  23d  day  of  Januarj',  1893,  the  Capital  National  Bank  of  Lincoln, 
Neb.,  failed,  and  on  the  6th  day  of  February,  1893,  the  comptroller  of  the 
currency  appointed  a  receiver  for  the  same.  On  the  10th  day  of  June,  1893, 
the  comptroller  ordered  an  assessment  on  the  stockholders  of  the  bank  to 
the  amount  of  the  par  value  of  the  shares,  payable  July  10,  1893.  This  suit 
in  equity  was  brought  on  the  20th  day  of  May,  1898,  by  Kent  K.  Hayden, 
as  receiver  of  the  bank,  the  predecessor  in  office  of  the  present  receiver  and 
appellant,  against  David  E.  Thompson,  the  appellee,  as  a  shareholder  in 
the  bank,  to  recover  the  amount  assessed  upon  his  stock  by  the  order  of 
the  comptroUer  of  the  currency.  The  bill  alleged  the  defendant  had.  In  an- 
ticipation of  the  failure  of  the  bank,  fraudulently  transferred  his  shares  to 
persons  financially  irresponsible,  for  the  purpose  of  escaping  his  UabiUty  as 
a  stockholder.  The  defendant  demurred  to  the  bill  and  to  an  amended  bill 
upon  the  ground,  among  others,  that  the  cause  of  action  was  barred  by  the 
statute  of  limitations  of  the  state  of  Nebraska.  The  court  sustained  the  de- 
murrer, and  dismissed  the  bill,  and  thereupon  the  receiver  brought  the  case 
by  appeal  to  this  court 

Andrew  C.  Harvey  (John  H.  Ames,  on  the  brief),  for  appellant.* 
Halleck  F.  Rose,  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as  abore,  de- 
livered the  opinion  of  the  court. 

The  demurrer  raises  several  questions,  but  it  is  unnecessary  to 
pass  on  any  other  than  that  based  on  the  plea  of  the  statute  of  limita- 
tions. The  provisions  of  the  Nebraska  statute  of  limitations  ap- 
plicable to  the  case  read  as  follows: 

**Sec.  5.  CivU  actions  can  only  be  commenced  within  the  time  prescribed 
in  this  title  after  the  cause  of  action  shaU  have  accrued." 

**Sec.  11.  Within  four  years  an  action  upon  a  contract  not  in  writing  ex- 
press or  implied;  an  action  upon  a  liability  created  by  statute  other  than  a 
foi-feiture  or  penalty." 

Comp.  St.  Neb. 
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Whether  the  liability  of  a  stockholder  is  treated  as  an  express  or 
implied  contract  not  in  writing,  or  as  a  liability  created  by  statute, — 
and  confessedly  it  is  one  or  the  other, — an  action  founded  thereon, 
whether  at  law  or  in  equity,  is  barred,  under  the  Nebraska  statute,  in 
four  years.  Carroll  v.  Green,  92  U.  S.  509,  23  L.  Ed.  738;  Terry  v. 
McLure,  103  V.  S.  442,  26  L.  Ed.  403;  Campbell  v.  Haverhill,  155 
U.  S.  610, 15  Sup.  Ct.  217,  39  L.  Ed.  240;  Thompson  v.  Insurance  Co. 
(a  C.)  76  Fed.  892;  Butler  t.  Poole  (C.  C.)  44  Fed.  586;  Van  Pelt  v. 
Gardner,  54  Neb.  701,  705,  75  N.  W.  874;  Glenn  v.  Marbury,  145  U.  S. 
499, 12  Sup.  Ct.  914,  36  L.  Ed.  790.  In  this  case  the  cause  of  action 
accrued  on  the  10th  day  of  July,  1893,  the  day  fixed  by  the  comptroller 
of  the  currency  for  the  payment  of  the  assessment,  and  suit  was  not 
brought  until  the  20th  day  of  May,  1898,  more  than  four  years  after 
the  cause  of  action  accrued.  The  circuit  court  rightly  decided  that 
upon  the  face  of  the  bill  the  cause  of  action  was  barred,  and  its  decree 
dismissing  the  bill  is  afOnned. 


(101  Fed.  184.) 

BOYLE  V.  FARMERS'  LOAN  &  TRUST  CO.  et  aL 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    April  16,  1900.) 

No.  828. 

Pasties— Persons  Entitled  to  Sub— Interest  in  Controversy. 

The  purchaser  of  railroad  property  at  foredosure  sale,  who  acts,  in 
mairtng  the  purchase,  for  other  parties,  to  whom  he  at  once  transfers  tlie 
title,  cannot  thereafter  maintain  a  petition  to  require  the  receiver  of  the 
property  during  the  foreclosure  proceedings  to  pay  taxes  assessed  thereon 
during  the  receivership;  having  no  interest,  personal  or  fiduciary,  in  the 
question  which  he  seelLS  to  litigate.  ♦ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Texas. 

On  the  6th  day  of  April,  1889,  the  appellee  the  Farmers'  Loan  &  Trust 
Company,  trustee  for  the  holders  of  the  first  mortgage  bonds  executed  by 
the  Houston  &,  Texas  Central  Railroad  Company,  filed  its  bill  in  the  circuit 
court  against  the  railway  company  to  foreclose  the  first  mortgage  executed 
by  It  June  16,  1873,  on  the  Waco  &  Northwestern  Division,  and  for  the  ap- 
pohitment  of  a  receiver.  Agreeably  to  the  prayer  of  the  bill,  a  receiver  was 
tppolnted;  and  on  March  16,  1892,  a  final  decree  was  rendered,  foreclosing 
the  mortgage  and  ordering  a  sale  of  the  property.  The  railway  and  other 
property  described  in  the  decree  were  sold,  conformably  to  the  order  of 
tbe  court,  December  28,  1892,  and  upon  confirmation  of  the  sale  by  the 
court  a  deed  was  tendered  to  the  purchaser.  This  deed  the  purchaser  de- 
clined to  accept,  and  a  controversy  resulted,  which  eventually  culminated, 
Karch  5,  1895,  in  an  amendatory  final  decree  setting  aside  the  sale,  reliev- 
ing the  purchaser  of  his  bid,  and  ordering  a  resale  of  the  property.  In  pur- 
suance of  the  decree  as  amended,  the  property  was  again  offered  for  sale 
uD  September  3,  1895,  when  it  was  purchased  by  the  appellant  and  the 
•ale  was  thereafter  duly  confirmed.  Upon  presenting  a  petition  praying 
for  further  time  to  comply  with  his  bid,  the  court,  on  October  22,  1895,  made 
in  order  granting  the  extension  "until  such  time  as  shall  be  fixed  by  fur- 
th«r  order  of  the  court,  or  a  Judge  thereof,  after  reasonable  notice  to  such 
porchaaer."    The  appellees  Moran  Bros,  and   McUarg  on  March  18^   1897, 
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and  the  Farmers'  Loan  &  Trust  Company  on  August  19,  1897,  filed  peti- 
tions to  require  the  appellant  to  pay  the  remainder  due  on  his  bid  and  take 
the  property.  On  the  7th  day  of  June.  1897,  the  appellant  filed  a  petition 
claiming  the  net  earnings  of  the  property  accruing  subsequent  to  the  con- 
firmation of  the  sale,  to  wit,  on  the  21st  day  of  October,  1895.  Issue 
was  joined  upon  the  matters  contained  in  the  several  petitions,  and  upon 
the  hearing  of  the  appellant's  petition  the  court  denied  his  right  to  the 
earnings  claimed.  Upon  the  hearing  of  the  petition  filed  by  the  appellees, 
and  the  master's  report  made  thereon,  an  order  was  passed  requiring  the 
appellant  to  comply  with  his  bid,  by  the  payment  of  the  purchase  money 
due  on  the  13th  day  of  December,  1S97.  Appeals  were  taken  from  these 
orders.  This  court  affirmed  the  order  of  the  circuit  court  denying  the  right 
of  the  appellant  to  the  earnings  of  the  railway  property  accruing  subse- 
quent to  his  purchase,  and  made  an  order  requiring  the  appellant  to  comply 
with  his  bid  on  the  1st  day  of  July.  1898.  Boyle  v.  Trust  CJo.,  32  C.  C.  A 
142,  88  Fed.  930.  The  receiver  continued  in  charge  of  the  property  until 
the  30th  day  of  June,  1898,  when  the  appellant  fully  complied  with  his  bid, 
by  paying  the  remainder  of  the  purchase  money,  and  received  from  the 
master  commissioner  a  deed  conveying  to  him  the  property.  Possession  was 
immediately  surrendered  by  the  receiver  to  the  appellant.  While  the  former 
was  in  possession  of  the  property,  he  rendered  it  for  taxation.  In  obedience 
to  the  laws  of  Texas,  for  the  year  1898.  The  taxes,  state  and  municipal 
due  for  that  year,  and  which  did  not  become  payable  until  October  1st 
amounted  to  more  than  $4,000.  The  receiver,  after  surrendering  posses- 
sion of  the  property,  refused  to  pay  the  taxes,  although  having  in  his 
charge  funds  amply  sufficient  for  the  purpose.  The  appellant  thereupon,  on 
the  10th  day  of  November,  1898,  filed  a  petition  to  require  the  receiver  to 
pay  the  taxes  so  due  and  unpaid  for  the  year  1896.  This  claim  on  the  part 
of  the  appellant  was  resisted  by  the  appellees,  who,  among  other  things  in 
their  defensive  pleadings,  denied  the  right  of  the  appellant  to  maintain 
the  suit,  because  of  a  want  of  interest  in  the  subject-matter.  The  follow- 
ing stipulation  of  counsel  was  considered  by  the  court  upon  the  hearing  of 
the  matter  at  issue:  *'First.  That  Alfred  Abeel.  the  receiver  in  said  canse. 
had  rendered  all  said  property  for  taxation  for  the  year  1898,  as  required 
by  the  laws  of  Texas,  prior  to  the  1st  day  of  June,  1898;  that  said  receiver 
had  not  paid,  and  would  not  pay,  unless  directed  so  to  do  by  the  court  the 
said  taxes,  or  any  part  thereof;  and  that  the  state,  county,  and  municipal 
taxes  on  said  property  for  said  year  exceeded  four  thousand  dollars.  Sec- 
ond. That  after  the  payment  by  him  of  the  balance  of  his  bid,  and  the  de- 
-  livery  to  him  of  a  deed  conveying,  all  and  singular,  the  said  property  to  him, 
as  shown  by  the  report  of  Alfred  Abeel  filed  in  said  cause  on  July  6,  1898, 
the  said  Wilbur  F.  Boyle  conveyed  the  railroad  and  property  appurtenant 
thereto  so  purchased  by  him  to  the  Houston  &  Texas  Central  Railway  Com- 
pany, and  conveying  the  lands  purchased  by  him,  and  not  appurtenant  to 
said  railroad,  to  Thomas  H.  Hubbard;  the  said  conveyances  being  in  pnr- 
suance  of  the  arrangement  under  which  he  purchased  said  property;  said 
purchase  being  for  account  of  said  transferees, — that  Is,  the  purchase  was 
made  for  the  Pacific  Improvement  Company,  who  was  acting  for  said  rail- 
way company  in  making  the  purchase." 

Jas.  A.  Baker  and  E.  S.  Lovett,  for  appellant 
L.  W.  Campbell  and  M.  F.  Mott,  for  appellees. 

Before  SHELBY,  Circuit  Judge,  and  NEWMAJN'  and  MAXEY, 
District  Judges. 

MAXEY,  District  Judge,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

In  the  disposition  of  this  appeal  it  has  not  been  deemed  neces- 
sary to  consider  the  errors  assigned  by  the  appellant,  as  it  is  ap- 
parent from  an  examination  of  the  record  that  he  has  no  possible 
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interest  in  the  merits  of  the  controversy.  To  maintain  a  suit  in  a 
court  of  jnstice,  the  party  plaintiff  must  have  some  interest  in  the 
BQbject-matter  of  the  litigation,  either  legal  or  equitable,  absolute 
or  contingent,  personal  or  fiduciary;  and,  where  the  want  of  in- 
terest clearly  appears,  the  suit,  whether  in  a  court  of  law  or  equity, 
should  be  dismissed,  without  considering  questions  in  which  some 
third  party  may  be  alone  interested.  In  House  v.  Mullen,  22  Wall., 
at  page  46,  22  L.  Ed.,  at  page  839,  it  is  said  by  the  supreme  court: 

"The  authorities  are  very  clear  that  sucli  a  misjoinder,  or  the  bringing  of 
a  suit  by  a  plaintiff  who  shows  no  interest  of  any  kind  in  the  suit,  is  fatal 
to  the  bill,  if  taken  on  demurrer  or  answer." 

The  vice  chancellor,  in  Baxter  v.  Baxter,  43  N.  J.  Eq.  86,  10 
Atl.  816,  used  the  following  language: 

'*The  complainants,  it  would  seem,  therefore  are,  In  respect  to  the  action 
they  ask  the  court  to  take  concerning  the  lands,  mere  Intermeddlers.  They 
aie  seeing  judicial  aid  in  respect  to  a  matter  tn  which  they  have  no  inter- 
est, either  personal  or  fiduciary.  The  rule,  I  think,  must  be  regarded  as 
fundamental,  tliat  no  person  can  maintain  an  action  respecting  a  subject- 
matter  In  respect  to  which  he  has  no  intjerest,  right,  or  duty,  either  per- 
sonal or  fiduciary." 

And  in  the  case  of  Attorney  General  v.  United  Kingdom  Electric 
TeL  Ck).,  30  Beav.  291,  the  master  of  the  rolls  said: 

**Kothing  is  more  clear  than  this  (1  am  keeping  distinct  the  questions  of 
iqjury  to  private  property  and  the  injury  to  the  public):  That  one  man  can- 
not come  into  this  court  and  complain  of  an  injury  affecting  the  property 
of  another  person.  That  other  person,  if  his  property  is  injuriously  affected, 
most  come  into  this  court  and  bring  forward  his  own  case,  and  request  the 
hiterposition  of  this  court  to  protect  him  from  having  his  property  injured 
or  injarioosly  affected  by  the  acts  of  the  defendant." 

Dix  V.  Insurance  Co.,  22  HI.  272;  Dicey,  Parties,  marg.  p.  500,  c.  34; 
15  Enc.  PL  &  Prac.  p,  468,  notes. 

That  the  appellant  was  a  mere  volunteer  in  this  case,  without 
interest  entitling  him  to  invoke  the  aid  of  the  court,  is  plainly  dis- 
closed by  the  record.  The  purchase  of  the  property  was  origi- 
nally made  by  him  for  the  Pacific  Improvement  Company,  and  the 
latter  was  acting  for  and  in  the  interest  of  the  Houston  &  Texas 
Tentral  Railway  Company.  It  is  admitted  by  counsel  for  the  ap- 
pellant in  their  brief  that  upon  the  delivery  of  the  master  commis- 
sioner's deed,  and  surrender  of  the  possession  of  the  property  to 
him,  on  June  30,  1898,  the  appellant,  in  pursuance  of  the  agree- 
ment under  which  he. purchased  the  property,  conveyed  the  railway 
and  property  thereto  appurtenant  to  the  Houston  &  Texas  Central 
Railway  Company;  and  the  lands  purchased  by  him,  and  not  ap- 
purtenant to  the  railway,  he  conveyed  to  Thomas  H.  Hubbard.  The 
petition  which  he  interposed,  to  require  the  receiver  to  pay  the 
taxes,  was  filed  on  the  10th  day  of  November,  1898, — more  than  four 
months  after  he  had  parted  with  the  naked  legal  title,  the  only  in- 
terest or  claim  which  he  seems  ever  to  have  had  in  the  property. 
Whether,  therefore,  the  receiver  should  be  required  to  pay  the  taxes 
in  question,  involves  an  issue  to  which  the  appellant  is  in  no  sense 
a  party.  A  sale  of  the  railway  to  satisfy  the  taxes  would  not  affect 
hii  property  rights,  and  he  may  safely  remit  the  protection  and 
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preservation  of  the  property  to  the  guardianship  of  those  who  own 
and  control  it.  The  railway  company  itself  is  not  complaining,  and, 
until  it  puts  in  motion  the  machinery  of  the  courts,  its  rights,  ii  any 
it  enjoys,  will  not  be  considered.  The  circuit  court  was  right  in 
dismissing  the  petition  of  the  appellant,  and  its  order  to  that  effect 
is  affirmed. 


aOl  Fed.  187.) 

HERRICK  et  al.  v.   QUIGLEY. 

(Qrcult  Court  of  Appeals,  Sixth  Circuit.    May  8,  1900.) 

No.  762. 

1.  RArLROADs—NEOLiGBNCB— Personal  Injury  to  Employe— Proximate  Caube 

—Evidence— Question  p#r  Jury. 

Plaintiff's  intestate,  who  was  employed  as  switchman  in  defendant's 
yard,  having  occasion  to  couple  two  cars,  on  one  of  which  the  drawbar 
was  higher  than  on  the  other,  making  it  difficult  to  couple  the  same  witb 
a  straight  link,  went  in  between  the  cars,  and,  having  completed  the  coop- 
ling,  attempted  to  step  out  from  between  the  cars  onto  the  planking  in 
the  highway  crossing,  but  the  planks  were  so  uneven  that  his  foot  caught 
or  slipped  thereon,  and  he  was  thrown  under  the  cars.  As  he  slipped, 
decedent  grasped  the  grab  iron,  and  endeavored  to  Jump  out  from  under 
the  car,  and  was  about  to  accomplish  this,  when  his  foot  slipped  into  a 
hole  between  the  ends  of  two  ties,  and  he  was  ran  over  by  the  cars  and 
killed.  Heidi  that  the  court  properly  left  it  to  the  jury  to  determhie 
whether  the  condition  of  the  plank  at  the  crossing  was  the  proximate  cause 
of  the  injury. 

2,  Same— Contributory  Negligence- Coupling  Moving  Cars— Instructions. 

There  being  evidence  that  the  deceased  had  succeeded  in  making  the 
coupling,  and  would  have  stepped  out  from  the  moving  train  but  for  tbe 
presence  of  the  upturned  plank,  upon  which  he  stumbled  and  partially 
fell,  and  there  being  no  proof  tending  to  show  that  deceased  knew  of, 
or  had  reason  to  anticipate,  the  defect  in  the  crossing,  the  court  properly 
left  it  to  the  Jury  to  determine  whether  the  intestate  was  guilty  of  neg- 
ligence that  contributed  to  the  injury,  under  an  Instruction  that  if  de- 
ceased knew  of  the  defect  in  the  crossing,  and  that  it  was  more  danger- 
ous to  couple  moving  cars  under  such  circumstances,  and  had  power  to 
cause  the  cars  to  come  to  a  stop  before  making  the  coupling,  and,  not- 
withstanding such  knowledge,  made  the  coupling  while  the  cars  were 
moving,  he  was  guilty  of  contributory  negligence,  and  his  representatives 
could  not  recover. 
8.  Same— Repair  op  Crossing- Notice  op  Depects. 

It  appearing  that  tbe  crossing  where  plaintiflTs  intestate  slipped  had 
been  out  of  repair  for  some  time  prior  to  the  accident,  the  court  properly 
left  the  question  of  defendant's  negligence  In  that  regard  to  the  Jury, 
under  an  instruction  that  it  was  the  duty  of  defendant  to  keep  the  cross- 
ing in  a  reasonably  safe  condition  for  the  use  of  its  employ^,  and  that, 
if  it  had  been  out  of  repair  for  several  days  before  the  accident,  and  de- 
fendant's attention  had  been  called  to  it,  and  it  failed  to  repair  it,  the 
company  would  be  guilty  of  negligence. 
4.  Same— City  Ordinance— Defense. 

Defendant  having  put  in  evidence  a  dty  ordinance  prohibiting  it  from 
using  the  crossing  where  plaintiff's  intestate  was  injured  for  the  storage 
of  cars,  and  from  permitting  loaded  and  unloaded  cars  to  stand  thereon, 
the  court  properly  instructed  the  Jury  that  defendant  could  not  plead 
its  obligation  thereunder  as  a  defense  to  an  action  for  an  injury  to  one 
of  its  employes,  caused  by  its  failure  to  keep  the  crossing  in  repair. 
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5.  Trial— Instruction  as  to  Verdict. 

A  charge  to  the  jury  that,  if  they  find  on  the  Issues  therein  in  favor  of 
the  plaintiff,  the  court  would  "accept  a  reasonable  and  fair  verdict  as  a 
proper  settlement  of  the  controversy,"  while  possibly  prejudicial  to  the 
plaintiff,  is  not  open  to  objection  by  defendant  as  taking  from  the  Jury 
their  power  to  pass  upon  the  facts  in  the  case  under  the  instructions  of 
the  court 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Ohio. 

This  action  was  prosecuted  by  Mary  Quigley,  administratrix  of  the  estate 
of  Thomas  Quigley,  deceased,  against  the  receivers  of  the  Wheeling  &  Lake 
Erie  Railway  Company,  to  recover  for  Injuries  resulting  in  the  death  of 
Quigley  because  of  the  alleged  negligence  of  the  def^dauts.  Quigley  had  been 
In  the  employ  of  the  railway  company  as  a  switchman  or  pony  conductor  for 
a  number  of  years;  his  duties  requiring  him  to  switch  the  cars  In  and  about 
the  yards  of  the  company  at  Toledo.  The  accident  which  resulted  In  his 
death  occurred  on  the  tracks  of  the  company  across  Summit  avenue  In  the 
city  of  Toledo.  The  use  of  this  avenue  had  been  granted  upon  certain  con- 
ditions by  the  city  of  Toledo  to  the  company  of  which  the  defendants  were 
receivers.  Summit  avenue  extends  In  a  northerly  and  southerly  direction, 
and  Is  said  to  be  about  92  feet  wide.  Along  the  westerly  side  thereof  Is  a 
sidewalk  about  6  feet  wide.  East  of  and  near  said  sidewalk  there  Is  a  ditch 
or  trench.  Across  Summit  avenue  were  located  two  tracks  of  the  Wheeling 
&  I^ke  Erie  Railway  Company,  the  northern  track  being  connected  with  other 
tracks  extending  Into  and  constituting  what  is  known  as  the  ''Manhattan 
Yard."  A  crossing  at  Summit  avenue  had  been  constructed  of  plank,  consist- 
ing of  two  planks  laid  parallel  to  the  rails.  The  allegations  of  the  petition, 
80  far  as  It  Is  necessary  to  recite  the  same,  set  forth  that  on  the  29th  day 
of  January,  1898,  the  receivers  were  operating  a  yard  containing  a  number 
of  tracks,  in  which  Quigley  was  employed  as  switchman,  his  duty  requiring 
tUm  to  make  up  trains,  coupling  and  uncoupling,  and  switching  cars.  It  Is 
alleged  that  the  duty  of  the  receivers  required  them  to  construct  at  the  place 
where  the  tracks  above  mentioned  Intersect  said  Summit  avenue  a  good  and 
sufficient  crossing,  and  to  maintain  the  same  in  good  condition;  that  the  said 
defendants  allowed  one  of  the  planks  of  said  crossing  to  become  loosened, 
so  that  one  side  thereof  projected  over  and  above  the  other  planks  of  said 
crossing,  rendering  the  same  dangerous  to  the  men  who  had  to  switch  cars 
over  the  same;  all  of  which  was  known,  or  should  have  been  known,  to  de- 
fendants, but  was  not  known  to  Quigley,  who  did  not  have  equal  means  with 
defendants  of  knowing  of  such  defective  condition.  It  Is  further  alleged  that 
It  was  the  duty  of  the  defendants  to  till  the  open  space  between  the  ties  pro- 
jecting outside  of  the  rails  in  said  yard,  and  thereby  protect  their  employes, 
when  switching,  coupling,  and  uncoupling  cars,  from  having  their  feet  caught, 
and  being  thereby  Injured.  At  the  Summit  avenue  crossing  on  the  north 
side  of  the  track  the  defendants  had  permitted  the  space  between  the  ties  to 
remain  open;  had  further  permitted  a  trench  or  hole  of  the  depth  of  about 
two  feet  or  more  to  remain  at  the  end  of  said  ties,  rendering  the  employment 
of  the  switchmen  dangerous;  all  of  which  was  known,  or  should  have  been 
known,  to  said  defendants,  but  was  unknown  to  decedent,  who  did  not  have 
equal  means  with  defendants  of  knowing  of  said  defect.  The  petition  further 
alleges  that  In  coupling  cars  the  employes  are  required  to  give  their  entire 
attention  to  what  they  are  doing,  and  that.  If  one  drawbar  Is  higher  than  the 
other,  the  coupling  Is  extremely  dangerous,  re<julrlng  care  and  skill.  It  Is 
alleged  that  on  the  29th  of  January,  18i)8.  said  Quigley  was  required.  In  the 
discharge  of  his  duties,  to  couple  a  number  of  freight  cars,  to  which  an  eu- 
jrtne  was  attached,  to  another  freight  car,  which  was  at  the  time  standing 
on  the  side  track  at  or  near  the  crossing  of  said  Summit  avenue;  that  the 
drawbar  in  one  of  said  cars  was  al)out  four  Inches  higher  than  that  of  the 
other,  thereby  rendering  the  act  of  coupling  them  exceedingly  dangerous  and 
difficult;  that,  as  the  cars  came  together,  Quigley  attempted  to  make  the  coup- 
Itag,  and  after  great  difficulty  succeeded  in  doing  so  while  the  cars   were 
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in  motion,  and  then  attempted  to  step  out  from  between  the  can,  but,  owing 
to  the  dangerous  and  defective  condltlcm  of  the  crossing,  Qulgley  slipped  on 
the  broken  plank,  and,  In  order  to  save  his  life,  attempted  to  catch  bold  of 
the  handholds  on  the  Bide  of  the  cars,  but  failed,  and  then  attempted  to  throw 
himself  out  from  between  the  cars,  bur  by  the  time  he  had  to  a  certain  ex- 
tent recovered  himself,  and  was  about  to  escape  from  the  peril  and  danger 
in  which  he  was  placed,  the  cars,  which  were  in  motion,  had  reached  the 
point  on  the  track  where  the  ^ids  of  the  ties  projected  over  the  said  hole 
or  trench,  where  the  open  spaces  between  said  ties  were  unfilled,  and  that 
in  attempting  to  throw  his  foot  out  and  step  outside  of  the  track  he  fell  into 
the  hole  and  space  between  the  ends  of  the  ties,  and  was  killed  by  one  of  the 
cars.  The  defendants,  in  addition  to  pleading  substantially  the  general  issue, 
set  up  that  the  Injury  to  decedent  was  the  result  of  his  own  negligence.  At 
the  trial,  the  Judge,  in  charging  the  Jury,  said:  •*The  facts,  as  shown  by  the 
plaintiff's  evidence,  are:  *The  decedent  was  the  conductor  in  charge  of  said 
train,  and  that,  having  occasion  to  couple  two  gondola  coal  cars,  on  one  of 
which  the  drawbar  was  higher  than  on  the  other,  making  It  difficult  to  couple 
the  same  with  a  straight  link,  he  went  in  between  the  cars,  and  with  his  left 
hand  undertook  to  change  the  link  so  as  to  make  the  coupling  easier,  and, 
having  about  completed  it,  he  attempted  to  step  out  from  between  the  cars 
on  the  planking  in  the  highway  crossing,  which  planks  were  so  uneven  that 
the  decedent's  foot  caught  or  slipped  thereon,  and  he  was  thrown  under  the 
cars.  As  he  slipped  and  was  about  to  fall,  he  grasped  the  grab  iron,  and 
pulled  or  dragged  himself  along  in  an  attempt  to  gather  himself,  and  made 
a  strong  effort  to  Jump  out  from  under  the  car.  As  he  was  about  to  accom- 
plish this,  his  foot  slipped  down  Into  a  ditch  or  hole  across  the  defendants* 
tracks,  between  the  ends  of  two  ties,  and  he  was  then  thrown  or  drawn  under- 
neath, and  the  car  wheels  ran  over  him,  breaking  his  arm  and  crushing  his 
skull.  The  claim  on  behalf  of  the  plaintiff  is  that  this  would  not  have  hap- 
pened but  for  the  negligent  and  defective  condition  of  the  planking  at  the 
highway,  and  more  particularly  if  this  hole  or  ditch  across  the  track  into 
which  his  foot  slipped  had  not  been  allowed  to  exist  It  is  contended  on  be- 
half of  the  defendant  that  the  decedent  had  been  for  some  considerable  time 
in  the  employ  of  that  company,  knew  the  location  of  these  switches,  side 
tracks,  and  street  crossing,  and,  being  the  conductor  of  the  train,  bad  the 
right  to  choose  his  own  time,  place,  and  manner  of  making  this  coupling; 
that  if  he  found  it  more  hazardous,  on  account  of  the  cold  weather  and  slippery 
condition  of  the  roadbed,  it  was  his  duty  to  protect  himself,  and  to  protect 
the  company  from  loss  growing  out  of  injury,  by  having  the  engineer  stop 
until  he  could  rearrange  the  drawbars  or  the  link,  and  make  the  coupling 
while  the  cars  were  standing  still;  and  that  it  was  negligence  on  his  par* 
in  undertaking  to  walk  between  the  moving  cars  while  the  coupling  was 
going  on.  There  is  some  conflict  in  the  testimony  as  to  how  rapidly  the  cars 
were  moving  when  he  was  in  between,  one  witness  stating  the  cars  moTed 
faster  than  he  was  walking." 

Julian  H.  Tyler,  for  plaintiffs  in  error. 
Harold  W.  Fraser,  for  defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  SEVERENS,  Dis- 
trict Judge. 

DAY,  Circuit  Judge,  after  thus  stating  the  case,  delivered  the 
opinion  of  the  court. 

One  of  the  principal  assignments  of  error  is  that  the  court  erred 
in  stating  the  facts  as  shown  by  plaintiff's  evidence  as  above  set 
forth.  We  have  carefully  examined  the  record,  and  are  of  opinion 
that  the  court  did  not  unfairly  put  the  case  as  developed  in  the  tes- 
timony. Upon  the  facts  established  it  is  argued  that  the  court 
should  have  sustained  the  motion  to  take  the  case  from  the  jury 
by  a  peremptory  instruction  to  return  a  verdict  for  the  defendants. 
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In  order  to  reverse  the  case  upon  this  ground,  it  must  appear  that 
the  case  was  so  palpably  for  the  defendants  as  to  require  this  in- 
BtnictioD.  The  rule  upon  this  subject  was  so  recently  restated 
in  the  case  of  Insurance  Co.  v.  Thornton,  100  Fed.  582  ^  (decided 
by  this  court  March  19,  1900),  that  it  need  not  be  repeated.  In 
support  of  the  contention  that  the  court  should  have  so  instructed 
the  jury  it  is  urged  that  the  condition  *of  the  plank  in  question  was 
not  the  proximate  cause  of  the  injury,  and  that  the  injury,  if  charge- 
able to  the  defendants  at  all,  resulted  from  the  falling  of  the  dece- 
dent into  the  ditch  or  trench,  some  distance  from  the  crossing,  where 
the  ends  of  the  ties  were  left  uncovered.  The  court  eliminated 
consideration  of  this  open  space  between  the  ties  as  an  independent 
ground  of  recovery  in  the  case  in  its  charge  to  the  jury,  and  left 
them  to  determine  whether  the  condition  of  the  plank  was  the  prox- 
imate cause  of  the  injury.  The  following  is  the  charge  of  the  court 
npon  this  branch  of  the  case: 

"It  \B  contended  on  behalf  of  defendants'  counsel  that,  even  conceding  a 
tanlty  condition  of  the  crossing  over  this  highway,  it  was  not  the  proximate 
cause  of  the  injury,  and  therefore  not  such  negligence  as  would  make  the 
defaidants  liable.    The  rule  is  well  settled  that  the  plaintiff  cannot  recover 
except  for  what  is  called  the  proximate  or  immediate  cause  of  the  injury,  and 
that  remote  canses  do  not  constitute  such  negligence  as  would  make  the 
defendants  liable.    In  this  case  it  is  a  question  for  you  to  determine,  gentle- 
•mai,  where  the  injury  occurred,  and  whether,  considering  where  It  occurred, 
It  was  the  proximate  and  direct  cause  of  the  negligence  on  the  part  of  the 
railroad  company.    The  whole  unfortunate  accident  took  place  within  a  few 
seconds,  as  stated  by  most  of  the  witnesses.    The  petition  avers  that  the  de- 
cedent, after  he  had  perfected  the  coupUng  •f  the  cars,  had  his  foot  caught  on 
this  defective  planking,  but  that  he  had  about  recovered  himself  from  stum- 
bUng  on  this  defective  planking,  so  far  as  that  part  of  the  accident  is  con- 
cerned, and  would  have  probably  righted  himself,  and  been  able  to  throw  him- 
■df  out  from  the  cars,  if  it  had  not  been  for  the  hole  between  the  ties,  into 
which  his  foot  finally  went,  and  from  which  he  was  unable  to  extricate  him- 
self.   The  contention  by  the  defendants  is  that  this  hole,  being  the  last  place 
where  he  was  caught,  was  the  proximate  and  direct  cause  of  the  injury,  and 
that  the  sUpping  and  falling  on  the  crossing  cannot  be  considered  as  the  negli- 
Ijence  which  caused  the  injury.    That  Is  a  question  of  fact  for  you,  gentlemen 
of  the  Jury,  to  determine  imder  the  instructions  I  have  given  you  as  to  proxl- 
nuite  cause,  and  under  the  facts  as  they  have  been  stated  to  you;    and  it 
win  be  very  important  for  you  to  consider  closely  the  facts  which  bear  on  this 
part  of  the  case,  because  it  is  the  only  negligence  charged  for  which  the  de- 
tendants  would  be  liable.    Defendants'  counsel  also  contend  that  the  defend- 
ants were  not  guUty  of  negligence  because  of  not  having  the  side  track  at  this 
point  fully  ballasted.    That  Is  true,  gentlemen.    The  side  tracks  are  not  used 
for  the  same  purpose  as  the  main  tracks.    Trains  do  not  move  so  fast  upon 
tbem,  and  in  every  respect  more  caution  is  to  be  exercised  when  side  tracks 
are  used.     It  is  only  necessary  that  the  company  should  have  them  safely 
i^anasted,  so  they  will  meet  the  purposes  for  which  they  are  generally  used,  and 
be  hi  a  reasonably  safe  condition." 

The  verdict  establishes  that  under  this  charge  the  jury  must  have 
fonnd  that  the  upturned  plank  was  the  proximate  cause  of  the 
injury,  and  we  think  the  testimony  was  such  that  the  court  was 
warranted  in  submitting  that  question  to  the  jury.  There  was  tes- 
tunony  tending  to  show  that  the  decedent  had  made  the  coupling, 
or  had  practiodly  accomplished  this  purpose,  when  he  came  upon 

140  a  a  A.  564. 


Digitized  by 


Google 


^98  41  C.  C.  A.  REPORTS. 

the  upturned  plank  where  his  foot  was  caught,  and  he  stumbled, 
and  partly  fell,  and  was  in  the  effort  of  recovering  himself,  when 
he  came  upon  and  over  the  uncovered  ends  of  the  ties  above  the 
ditch,  where,  his  efforts  proving  fruitless,  he  was  precipitated  be- 
neath the  cars.  Assuming,  without  now  deciding,  that  the  court 
correctly  charged  the  jury  that  the  company  was  not  compelled 
to  fill  up  the  space  between  tlie  ties  at  this  point  as  a  duty  owing 
to  the  decedent,  can  it  be  said  that  this  condition  was  the  cause  of 
the  injury  in  such  sense  that  the  accident  must  be  attributed  thereto, 
and  the  previous  stumbling  and  the  defective  crossing  eliminated  as 
producing  causes  of  the  injury?  What  constitutes  proximate  cause 
and  the  effect  of  intervening  or  independent  causes  between  the 
negligent  conduct  of  defendant  and  injury  to  plaintiff  was  the  sub- 
ject of  consideration  by  the  supreme  court  of  the  United  States  in 
Railway  Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256,  in  which  case 
the  opinion  is  by  Mr.  Justice  Strong.  At  page  474,  94  TJ.  S.,  and 
page  259,  24  L.  Ed.,  the  learned  justice  says: 

"The  true  role  is  that  what  is  the  proximate  cause  of  an  Injury  is  ordinarily 
a  question  for  the  jury.  It  is  not  a  question  of  science  or  of  legal  knowledge. 
It  is  to  be  determined  as  a  fact,  in  view  of  the  circumstances  of  fact  attending 
it.  The  primary  cause  may  be  the  proximate  cause  of  a  disaster,  though  It 
may  operate  through  successive  instruments,  as  an  article  at  the  end  of  a 
chain  may  be  moved  by  a  force  applied  to  the  other  end,  that  force  being  the 
proximate  cause  of  the  movement,  or  as  in  the  oft-cited  case  of  the  squib 
thrown  in  the  market  place.  Scott  v.  Shepherd,  2  Black,  892.  The  question 
always  is,  was  there  an  unbroken  connection  between  the  wrongful  act  and  the 
injury, — a  continuous  operation?  Did  the  facts  constitute  a  continuous  succes- 
sion of  events,  so  linked  together  as  to  make  a  natural  whole,  or  was  there 
some  new  and  independent  cause  intervening  between  the  wrong  and  the  In- 
jury? It  Is  admitted  that  the  rule  is  difficult  of  application.  But  it  is  generally 
held  that,  In  order  to  warrant  a  finding  that  negligence,  or  an  act  not  amounting 
to  wanton  wrong,  is  the  proximate  cause  of  an  Injury,  it  must  appear  that 
the  injury  was  the  natural  and  probable  consequence  of  the  negligence  or 
\vrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the  at- 
tending circumstances.  ♦  ♦  ♦  We  .do  not  even  say  that  the  natural  and 
probable  consequences  of  a  wrongful  act  or  omission  are  in  all  cases  to  be 
chargeable  to  the  misfeasance  or  nonfeasance.  They  are  not  when  there  Is 
a  sufficient  and  Independent  cause  operating  between  the  wrong  and  the  in- 
jury. In  such  a  case  the  resort  of  the  suflferer  must  he  to  the  originator  of 
the  intermediate  cause.  But  when  there  is  no  intermediate  efficient  cause 
the  original  wrong  must  be  considered  as  reaching  to  the  effect,  and  proximate 
to  it.  The  inquiry  must,  therefore,  always  be  whether  there  was  any  inter- 
mediate cause  disconnected  from  the  primary  fault,  and  self -operating,  which 
produced  the  injury.  Here  lies  the  difficulty.  But  the  inquiry  must  be  an- 
swered in  accordance  with  common  understanding.  ♦  ♦  ♦  In  the  nature 
of  things,  there  is  in  every  transaction  a  succession  of  events,  more  or 
less  dependent  upon  those  preceding,  and  it  is  the  province  of  a  jury  to  look 
at  this  succession  of  events  or  facts,  and  ascertain  whether  they  are  naturally 
and  probably  connected  with  each  other  by  a  continuous  sequence,  or  are  dis- 
severed by  new  and  independent  agencies;  and  this  must  be  determined  In 
view  of  the  circumstances  existing  at  the  time." 

McDonald  v.  Railway  Co.,  20  C.  C.  A.  322,  74  Fed.  104;  Zopfi  v. 
Cable  Co.,  9  C.  C.  A.  308,  60  Fed.  987. 

In  the  light  of  these  authorities  and  the  testimony  in  the  present 
case,  we  do  not  think  the  court  erred  in  submitting  to  the  jury  the 
question  of  proximate  cause.    We  cannot  review  the  weight  of  the 
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testimony  nor  the  correctness  of  the  finding  of  the  jury.  It  is  suffi- 
dent,  if  there  was  evidence  upon  which  the  case  ought  properly  to 
be  submitted  to  the  jury.  Hie  testimony  tended  to  show  that,  after 
the  stumbling  upon  tiie  upturned  plank  in  the  defective  crossing,  the 
decedent  never  succeeded  in  recovering  himself.  He  was  making 
every  effort  to  do  so,  but  did  not  succeed.  Perhaps  the  weight  of 
the  testimony  may  be  said  to  be  that  from  the  time  of  the  first 
stumbling  Quigley  was  exerting  all  of  his  strength  and  activity  to 
recover  himself.  There  is  nothing  in  the  case  tending  to  show  that 
the  ditch  or  open  space  between  the  ties  would  have  had  any  effect 
upon  Quigley,  independent  of  the  slipping  and  stumbling  upon  the 
defective  plank.  From  the  situation  in  which  he  was  placed  be- 
cause of  that  defect  he  never  recovered,  and  was  finally  precipitated 
beneath  the  wheels.  Under  instructions  which  we  think  were  suffi- 
ciently favorable  to  the  defendants,  the  jury  must  have  found  that 
the  defective  pldnk  was  the  real  and  substantial  cause  of  the  injury, 
and  that  there  was  no  "intermediate  cause  disconnected  from  the 
primary  fault,  and  self-operating,  which  produced  the  injury."  We 
find  no  error  in  the  action  of  the  court  submitting  this  question  to 
the  jury  under  the  instruction  given. 

It  is  further  claimed  in  argument  that  the  testimony  showed  that 
the  court  should  have  direct^  a  verdict  for  the  defendants  because 
of  the  contributory  negligence  of  the  decedent.  In  the  view  we 
take  of  the  case,  we  do  not  think  it  necessary  to  determine  whether 
it  would  have  been  contributory  negligence,  as  matter  of  law,  to  have 
undertaken  to  make  the  coupling  while  the  cars  were  moving  with- 
out signaling  the  engineer  to  stop,  or  taking  other  precautions  for 
his  safety  on  part  of  decedent.  The  court  left  this  question  to  the 
jury  in  the  following  language: 

"On  this  charge  of  contributory  negligence  the  court  says  that  it  was  the 
decedent's  duty  to  have  made  that  coupling  In  the  way  least  hazardous.  If  he 
was  aware  that  the  tracks  at  that  point  were  covered  with  ice  and  snow,  and 
knew  It  was  more  dangerous  to  couple  moving  cars  under  such  circumstances, 
he  not  only  had  the  power  and  authority  to  move  the  train  slower,  but  could 
have  come  to  a  full  stop;  and  it  was  his  absolute  duty  to  do  so  In  order  to 
protect  his  own  life,  and  thereby  protect  the  defendants'  company  from  loss. 
It  you  find  he  undertook  to  make  that  coupling  while  the  cars  were  moving, 
^Qd  by  so  undertaking  to  make  it,  under  the  circumstances  then  existing, 
made  the  coupling  more  hazardous  than  ordinary,  and  that  he  could  have  con- 
trolled the  movement  of  the  train,  and  made  the  coupling  at  a  point  and  in  a 
manner  that  would  have  been  absolutely  safe;  and  if  you  further  find  that  he 
knew  of  these  dangerous  places  as  to  the  planks  on  the  highway  and  the  ditch 
across  the  track, — then  the  court  says  to  you  he  was  guilty  of  contributory 
nej^ligence,  and  cannot  recover.  Even  though  the  defendant  company  was 
JTollty  of  negligence,  yet,  if  the  injury  would  not  have  happened  but  for  the 
^lecedent's  own  negligence,  his  representatives  cannot  recover  in  this  action. 
It  will  be  your  duty  to  consider  that  this  accident  happened  In  broad  daylight, 
on  what  is  called  a  bright  winter  day,  and  at  a  place  familiar  to  the  decedent. 
The  conductor  of  such  a  train  has  absolute  control,  not  only  of  the  movement 
of  the  train  after  it  is  made  up,  but  he  has  control  of  the  making  up  of  tiio 
train  in  the  yards;  and  under  the  conditions  disclosed  by  this  case  the  whole 
proceeding  from  beginning  to  end  was  absolutely  under  the  control  of  decedent; 
^nd  if  you  find  he  performed  his  duty  there  under  such  circumstances  and  in 
such  a  manner  as  made  the  injury  probable,  when  by  his  own  acts  he  mlf^ht 
have  made  it  almost  impossible,  the  company  has  a  right  to  plead  siioli  arts 
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and  such  want  of  care  on  his  part  as  contributory  negligence,  and  the  court 
charges  you"  that  it  is  contributory  negligence, — that  it  is  a  defaise  which  the 
defendants  are  entitled  to  make,  and  the  court  enforce." 

We  think  this  charge  quite  as  favorable  as  the  defendants  could 
have  asked.  There  was  testimony  in  the  case  tending  to  show,  as 
we  have  already  stated,  that  Quigley  had  succeeded  in  making  the 
coupling,  and  would  have  stepped  out  from  the  moving  train  but  for 
the  presence  of  the  upturned  plank,  upon  which,  he  stumbled  and 
partially  fell.  There  are  cases  holding  that  unnecessarily  under- 
taking to  couple  moving  cars,  where  another  and  safer  method  is 
open  to  the  employ^,  is  negligence  per  se.  But  in  this  ease  there 
was  testimony  to  show  the  unlooked-for  and  independent  agency  of 
the  upturned  plank  as  the  immediate  cause  of  the  injury.  In  the 
case  of  Railway  Co.  v.  Craig,  19  C.  C.  A.  631,  73  Fed.  642,  it  was  said: 

**Where  a  switchman  was  injured  by  catching  his  foot  in  an  unblocked 
frog  while  uncoupling  moving  cars,  held,  that  the  question  whether  the  danger 
from  the  frog  was  so  substantially  different  in  character  from  the  danger 
of  slipping  or  of  tripping  upon  the  ties  or  cross  rails  as  to  prevent  his  original 
negligence  in  going  between  the  cars  from  being  the  proximate  cause  of  his 
injuries  was  a  question  for  the  jury." 

In  this  case,  in  view  of  the  testimony  adduced,  we  think  it  was 
properly  a  question  for  the  jury  as  to  whether  the  contributory  neg- 
ligence of  the  decedent  was  the  cause  of  his  injury.  In  the  case  of 
Gleason  v.  Railway  Co.,  19  C.  0.  A.  636,  73  Fed.  647,  it  was  said: 

"The  accident  happened  by  reason  of  an  unblocked  frog,  the  presence  of 
which  the  plaintiff  had  no  reason  to  suspect.  It  was  held  that  the  question  of 
proximate  cause  in  that  case  was  a  question  for  the  jury,  because  the  jury 
might  there  have  reasonably  found  that  the  trap-like  character  of  the  un- 
blocked frog  was  such  a  new,  independent,  and  unexpected  cause  of  the  acci- 
dent as  to  break  the  chain  of  legal  causation  between  the  plaintiff's  negligence 
in  stepping  in  between  moving  cars  and  the  injury  which  did  occur  from  the 
unblocked  condition  of  the  frog." 

There  was  no  proof  in  the  case  tending  to  show  that  Quigley  knew 
of,  or  had  reason  to  anticipate,  the  defective  plank  in  the  crossing. 
It  is  entirely  probable  that  without  this  defective  plank  he  would 
not  have  been  injured.  It  is  a  familiar  rule  of  law  that  contributory 
negligence  which  will  bar  a  recovery  must  directly  contribute  to 
the  injury.  The  jury  found,  undoubtedly,  under  the  instruction  of 
the  court,  that  whatever  negligence  there  might  have  been  in  pass- 
ing between  the  cars  would  not  have  injured  plaintiff's  intestate 
but  for  the  presence  of  this,  to  him  unknown  and  unexpected,  de- 
fect in  the  crossing.  The  duty  of  the  railway  company  to  maintain 
this  crossing  in  a  reasonably  safe  and  proper  condition  was  de- 
termined in  the  case  of  Railway  Co.  v.  Keegan,  31  C.  C.  A.  255,  87 
Fed.  849.  In  that  case  it  was  decided  that,  where  a  railway  com- 
pany has  undertaken  to  lay  planks  between  the  rails  of  the  tracks, 
the  work  must  be  done  and  maintained  in  such  a  way  as  to  be 
reasonably  safe  for  persons  rightfully  upon  the  tracks  and  in  the 
exercise  of  due  care.  The  testimony  as  to  the  length  of  time  this 
crossing  had  been  out  of  repair  differs,  but  it  does  appear  that  it 
had  been  in  that  condition  for  some  time,  so  that  the  question  of 
responsibility  of  the  defendants  could  be  properly  submitted  to  the 
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jury.    The  court,  upon  that  subject,  left  the  matter  faifly  to  the 
jury  in  the  following  instructions: 

"As  to  the  neglljBreDce  of  the  defendant  company  in  keeping  tlie  planking 
at  the  highway  crossing  In  the  condition  claimed  by  the  plaintiff,  I  desire  to  say 
to  you,  gentlemen,  that  it  is  the  duty  of  the  defendants  to  keep  the  highway 
crossing  reasonably  safe  for  the  use  of  the  public  upon  the  highway,  and  also 
in  a  certain  measure  for  the  protection  of  the  employes  of  the  railroad.  In 
this  case,  if  you  find  the  planking  was  in  a  dangerous  condition,  it  will  not 
necessarily  follow  that  the  defendant  company  Is  responsible  for  that  negli- 
gence, under  all  circumstances.  If  the  planking  was  put  down  in  a  safe  and 
proper  manner  and  became  suddenly  warped  out  of  place  by  frost  or  some  such 
a^ncy.  and  the  company  had  no  notice  of  it  by  or  through  its  employes,  using 
ordinary  diligence, '  such  as  section  foremen  or  track  men,  then  the  defendants 
would  not  be  liable  for  such  condition;  but  if  the  condition  had  existed  there 
for  several  days,  and  their  attention  \^as  called  to  it,  and  the  defendants  failed 
to  repair  it,  they  would  be  guilty  of  negligence.  Still,  if  the  decedent  knew  or 
had  the  means  of  knowing  the  roadbed  at  that  point  was  in  that  condition, 
then  he  cannot  recover,  because  it  was  his  duty  to  report  that  fact  to  the 
defendants,  and  give  them  an  opportunity  to  repair  it,  if  he  knew  it  existed." 

At  the  trial  an  ordinance  of  the  city  of  Toledo  was  put  in  evi- 
dence, in  which  it  is  shown  that  the  city,  in  granting  the  railroad 
company  the  right  to  use  Summit  avenue,  provided  that  the  "tracks, 
turnouts,  side  tracks,  and  switches  on  or  across  any  etreet,  avenue, 
or  alley  shall  not  be  used  for  the  storage  of  cars,  nor  shall  loaded 
or  unloaded  cars  be  permitted  to  stand  thereon."  It  does  not  very 
dearly  appear  just  what  the  plaintiffs  in  error  claimed  from  this 
ordinance.     Counsel  say  of  it: 

**The  ordinance  embodying  this  grant  was  not  offered  in  evidence  as  an  abso- 
lute defense  precluding  the  plaintiff  below  from  recovery,  but  as  a  circumstance 
bearing  upon  the  question  whether  the  plaintiffs  in  error  were  negligent.  If 
the  tracks  were,  by  the  city,  permitted  to  be  constructed  across  the  street 
upon  the  express  condition  that  they  shodd  not  be  used  except  for  the  transpor- 
tation of  cars  over  the  same,  the  defendants  below,  in  the  absence  of  knowl- 
edge to  the  contrary,  would  not  be  bound  to  anticipate  some  other  use,  which 
might  require  a  method  of  construction  and  maintenance  different  from  that 
by  them  adopted." 

On  this  subject  the  court  below  charged  the  jury  as  follows: 

"A  good  deal  has  been  said  by  counsel  for  the  defendants  about  the  grant 
of  the  right  of  way  to  the  railroad  company  by  the  city  of  Toledo,  and  that  it 
provided  that  the  railroad  should  not  allow  the  storing  or  coupling  of  cars  on 
«treet  or  highway  crossings.  That  is  good  as  between  the  parties  to  it,  but 
the  company  cannot  plead  such  obligation  as  a  defense  to  a  suit  by  an  employ^ 
where  negligence  is  charged.  The  employ^  would  not  be  thus  barred  in  the 
suit  of  his  own  against  the  company,  where  the  injury  was  the  result  of  the 
company's  own  carelessness;  and  this  ordinance  should  not  be  pleaded  as  a 
defense  in  this  action." 

There  is  nothing  in  the  record  tending  to  show  that  Quigley  was 
not  proi)erly  attending  to  his  duties,  or  violated  any  rule  or  in- 
struction of  the  company  in  switching  cars  at  the  crossing  in  the 
manner  he  did.  We  do  not  understand  that  the  fact  that  the  com- 
pany was  violating  an  ordinance  by  having  cars  upon  the  crossing 
could  relieve  it  from  maintaining  the  crossing  in  a  reasonably  safe 
coDdition  when  used  by  employ^  as  this  one  was.  We  find  no  error 
in  the  court's  instruction  in  this  behalf. 

It  is  finally  argued  that  the  trial  court  erred  in  saying  to  the 
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jury,  ^1f  Tou  find  on  the  iBsues  here  in  favor  of  the  plaintiff,  the 
court  will  accept  a  reasonable  and  fair  verdict  as  a  proper  settle- 
ment of  this  controversy  between  the  parties."  While  it  is  not 
apparent  that  the  jury  had  anything  to  do  with  the  question  whether 
the  court  would  or  would  not  accept  their  verdict,  we  do  not  find 
anything  in  this  instruction  which  took  from  the  jury  their  power 
to  pass  upon  the  facts  in  the  case  under  the  instructions  of  the 
court.  If  it  had  a  tendency  to  curtail  freedom  of  action  on  the 
part  of  the  jury,  it  might  possibly  be  prejudicial  to  the  plaintiff 
below,  as  an  intimation  that  only  a  reasonable  and  fair  verdict  would 
be  accepted  by  the  court.  A  careful  review  of  the  record  in  this 
case  leads  us  to  the  conclusion  that  it  was  fairly  tried,  and  that  no 
substantial  error  intervened  to  the  prejudice  of  the  receivera  The 
judgment  of  the  court  below  will  be  affirmed* 


(101  Fed.  195.) 

OULMER  V.  CANBY  et  al. 

(Circuit  CJourt  of  Appeals.  Sixth  Circuit    May  8,  1900.) 

No.  768. 

1.  Libel — Pleading — Innuendoes— Sufpiciency  of  Complaint —  Dehtrbhu 

If  the  publication  complained  of  in  an  action  for  Ubel,  giving  to  the 
language  its  ordinary  and  usual  meaning,  is  actionable  without  aTennent 
of  special  damage,  the  petition  will  not  be  demurrable  on  the  ground  that 
it  does  not  §tate  a  cause  of  action,  because  of  Innuendoes  that  attribnte 
a  meaning  to  words  which  they  will  not  bear. 

2,  Same— Words  Incapable  of  Defamatory  Construction. 

A  demurrer  to  a  petition  in  an  action  for  libel  can  only  be  sustained 
where  the  court  can  affirmatively  say  that  the  publication  complained  of 
is  incapable  of  any  reasonable  construction  which  will  render  the  word* 
defamatory. 
8.  Same— Actionable  Words. 

Published  words  are  actionable  when  they  Impute  to  another  any  act, 
the  tendency  of  which  is  to  disgrace  him  or  to  deprive  him  of  the  con- 
fidence and  good  will  of  society,  tr  lessen  its  esteem  for  him. 
4.  Same— Petition  Held  Good  on  Demurrer— Question  for  Jury. 

A  petition  for  libel,  which  sets  forth  a  publication  by  defendant  char- 
ging plaintiff  with  malting  fraudulent  representations  in  the  sale  of  certain 
patents,  for  which  defendant  has  commenced  an  action  for  $10,000  dam- 
ages, and  also  with  carrying  away  certain  personal  property  belonging  to- 
defendant,  and  using  same  in  the  manufacture  of  an  article  a^nst  the 
patent  rights  of  defendant,  presents  a  case  for  the  Jury,  as  to  its  applica- 
tion and  meaning,  under  proper  Instructions  as  to  what  constitutes  a  libel- 
ous publication,  and  is  not  therefore,  subject  to  demurrer  on  the  ground 
that  the  petition  does  not  state  a  cause  of  action. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

William  C.  Herron,  for  plaintiff  in  error. 

Before  LURTON  and  DAY,  Qrcuit  Judges,  and  CLARK,  Distinct 
Judge. 
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DAY,  Circuit  Jndge.  This  case  presents  a  single  question,  namely, 
the  correctness  of  the  ruling  of  the  court  below  upon  a  general  de- 
morrer  to  the  petition  undertaking  to  recover  for  an  alleged  libel. 
The  petition  is  quite  voluminous, — more  so  tttan  is  required  under 
the  Ohio  practice  which  prevails  on  the  law  side  of  the  federal  courts. 
Under  section  5Q93,  Rev.  St.  Ohio,  it  is  sufficient  to  state  in  an  action 
for  libel  that  the  defamatory  matter  was  published  of  the  plaintiff. 
In  the  petition  a  part  of  the  alleged  libel  is  set  up,  with  accompany- 
ing innuendoes,  and  a  copy  in  full  of  the  alleged  libelous  matter  is  at- 
tached as  an  exhibit  to  the  petition.  After  the  demurrer  was  filed, 
but  before  it  was  passed  upon,  it  was  stipulated  that  the  entire 
article  should  be  regarded  as  a  part  of  the  petition.  In  view  of  this 
stipulation,  we  regard  the  petition  as  counting  upon  an  alleged  libel 
published  of  and  concerning  plaintiff,  as  set  forth  in  said  publication;. 
and  the  question  presented  is,  should  a  general  demurrer  to  the 
petition  be  sustained?    The  alleged  libel  is  as  follows: 

"Important  Lawsuits. 
"Suit  was  filed  in  the  United  States  court  at  Pittsburg,  Pa.,  on  August  6th, 
bj  the  undersigned,  the  Computing  Scale  Company  of  Dayton.  Ohio,  against 
the  Keystone  Store-Service  Company  of  Beaver  Falls,  Pa.,  for  Infringing  com- 
puting scale  patents  owned  or  controlled  by  the  Dayton  company.    As  the  pe- 
culiarities of  this  case,  making  it  one  of  unusual  Importance,  a  short  history 
of  the  matter  may  not  be  amiss:    Early  in  the  year  1891  John  W.  Culmer, 
now  at  the  head  of  the  Keystone  Store-Service  Company,  as  general  manager, 
sold  to  the  Dayton  company  certain  patents  on  a  computing  scale  wholly  dif- 
ferent from  anything  in  that  line  that  is  now  made;  making  certain  representa- 
tions, which  the  Dayton  company  now  dalm  to  be  fraudulent.    At  the  time, 
the  Dayton  company  employed  this  Jno.  W.  Culmer,  as  an  Inventor,  to  take 
charge  of  its  experimental  department  and  other  matters  in  its  factory.    On 
account  of  the  above  alleged  fraudulent  representations,  and  the  inability  of 
the  said  John  W.  Culmer  to  perform  certain  things  claimed  by  him,  the  Dayton 
company  filed  suit  March  last  against  the  said  Jno.  W.  Culmer  and  others 
associated  with  him  for  |10,000  damages  on  account  of  such  alleged  fraudulent 
representations.    Furthermore,  after  a  little  more  than  a  year's  service,  the 
Dayton  company  dispensed  with  the  services  of  the  said  Culmer,  about  which 
time  the  said  John  W.  Culmer  carried  from  the  oflice  of  the  Dayton  company  • 
certain  drawings  of  a  computing  scale  practically  the  same  as  the  scale  now 
made  by  the  Keystone  Store-Service  Company,  and  for  the  manufacture  of 
which  suit  was  brought  on  the  Cth  Inst,  for  infringement.    In  view  of  the 
above  facts  the  Dayton  company  claims  ownership  in  and  to  the  scale  made 
by  the  Keystone  Store-Service  Company,  and,  as  heretofore  stated,  will  protect 
its  Interests  by  asking  the  courts  to  compel  the  said  Jno.  W.  Culmer  and  the 
Keystone  Store-Service  Company  to  assign  aU  of  their  right  and  title  to  such 
patent  or  patents  when  issued. 

"The  Computing  Scale  Company, 

"O.  O.  Ozlas,  Gen.  Manager. 
"Dayton,  Ohio,  August  12,  1806. 

"P.  S.  To  merchants  and  dealers  using  scales  this  case  is  of  extreme  im- 
portance, as  the  courts  have  held  that  all  persons  using  infringing  machines 
are  liable  for  damages." 

It  is  nnnecessary  to  determine  whether  the  innnendoes  undertaking 
to  set  forth  the  meaning  of  a  part  of  the  publication  are  justified  by 
the  terms  of  the  publication  itself.  An  innuendo  can  neither  enlarge 
nor  restrict  the  meaning  of  words  beyond  their  ordinary  or  usual  sig- 
nification, and  upon  general  demurrer  the  question  is  not  whether  the 
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alleged  libel  will  bear  the  meaning  attributed  to  it  in  the  innnendoe&p 
but  whether  the  publication,  giving  to  the  language  its  ordinary  and 
uspal  meaning,  is  actionable  without  averment  of  special  damage. 
The  fact  that  an  inliuendo  attributes  a  meaning  to  words  which 
they  will  not  bear  is  no  ground  for  sustaining  a  demurrer  to  the  dec- 
laration on  the  ground  that  it  does  not  constitute  a  cause  of  action. 
The  innuendo  may  be  treated  as  surplusage,  and  yet  the  publication 
be  defamatory.  Newell,  Defam.  p.  225;  Kraus  v.  Sentinel  Co.,  60 
Wis.  425,  19  N.  W.  384.  Before  a  demurrer  can  be  sustained  to  a 
petition  counting  on  an  alleged  libelous  publication,  it  must  appear 
that  the  publication  is  not  reasonably  capable  of  a  defamatory  mean- 
ing, and  cannot  reasonably  be  imderstood  in  a  defamatory  sense.  If 
an  inspection  of  the  publication  convinces  the  court  that  no  such 
.reasonable  construction  of  the  language  used  could  give  to  it  a  de- 
famatory sense  and  meaning,  a  demurrer  should  be  sustained;  otb- 
erwise,  its  meaning  and  interpretation  must  be  left  to  the  jury,  under 
proper  instructions  as  to  what  constitutes  libel.  Twombly  v.  Mon- 
roe, 136  Mass.  464.    In  Sanderson  v.  Caldwell,  45  N.  Y.  398,  it  is  said: 

*lf  the  application  or  meaning  of  the  words  in  an  alleged  libel  is  ambiguous, 
or  the  sense  in  which  they  were  used  is  uncertain,  and  they  are  capable  of  a 
construction  which  would  make  them  actionable,  although  at  the  same  time  an 
innocent  sense  can  be  attributed  to  them,  It  is  for  the  Jury  to  determine,  unda- 
all  the  circumstances,  whether  they  were  applied  to  the  plalntiflC,  and  in  what 
sense  they  were  used." 

We  think  this  is  the  true  rule,  and  applicable  to  the  present  case. 
See,  also.  State  v.  Smily,  37  Ohio  St.  34.    In  the  latter  case  it  is  said: 

"The  objection  that  the  innuendo  averring  the  meaning  of  the  language  relat- 
ing to  the  search  was  not  Justified  by  the  language  used  is  not  weU  founded. 
Where  the  meaning  of  the  defendant,  by  the  language  employed,  is  eqnlToctl 
or  doubtful,  the  question  whether  the  publication  is  libelous  or  not  is  one  for 
the  Jury.  So,  too,  whether  the  meaning  of  the  defendant,  by  the  language 
used,  was  what  the  innuendo  avers  it  to  be,  if  fairly  susceptible  of  that  mean- 
ing, is  a  question  of  fact,  and  not  of  law." 

In  the  late  case  of  Insurance  Co.  v.  Buckner  (decided  in  this  court 
on  November  13,  1899)  39  C.  C.  A.  19,  98  Fed.  222,  we  had  occasion 
to  point  out  the  difference  between  verbal  slander  and  written  defa- 
mation, and  need  not  herein  repeat  the  discussion.  The  authorities 
there  cited,  and  many  others,  establish  the  proposition  that  tbere 
is  a  broad  distinction  between  the  two  classes  of  actions  for  spoken 
or  written  and  published  words,  and  that  the  lattCT  are  actionable 
**when  they  impute  to  another  any  act,  the  tendency  of  which  is  to  dijB- 
grace  him  or  to  deprive  him  of  the  confidence  and  good  will  of  so- 
ciety, or  lessen  its  esteem  for  him."  In  the  case  of  Pfitzinger  v.  Dube, 
12  C.  C.  A.  399,  64  Fed.  696,  the  rule  is  thus  stated: 

*'In  the  first  count,  if  the  words,  taken  in  their  usual  and  ordinary  sense, 
as  they  should  be  understood  by  persons  reading  them,  tend  to  injure  or  de- 
grade the  plaintiff  morally  or  socially,  then  they  are  actionable  per  se.  It 
is  not  essential  that  the  words  should  impute  dishonesty  or  immorality  of  anj 
special  kind  or  character.  If  they  tend  to  degrade  or  dishonor  him  or  injure 
his  character,  or  hold  him  up  to  scorn,  contempt,  or  ridicule,  or  render  him  of 
less  esteem  in  the  community,  morally  or  sociaUy,  then  the  words  are  action- 
able when  printed.    Of  course,  the  rule  is  different  in  slander  or  mere  spoken 
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words,  where  It  Is  necessary  that  some  offense  known  to  the  law  should  be 
imputed." 

Accepting  these  settled  rules  of  decision,  and  remembering  that 
a  demnrrer  can  only  be  sustained  where  the  court  can  affirmatively 
say  that  the  words  are  incapable  of  any  reasonable  construction 
which  will  render  them  defamatory,  we  are  of  opinion  that  the  alleged 
publication  in  this  case,  when  properly  pleaded,  is  not  open  to  gen- 
eral demurrer,  but  its  application  and  meaning  should  be  left  to  the 
jury,  under  proper  instructions  as  to  what  constitutes  a  libelous  pub- 
lication. We  do  not  think  it  proper,  in  view  of  this  conclusion,  to 
undertake  to  analyze  or  comment  upon  the  construction  and  meaning 
of  the  alleged  libel  in  this  case.  In  this  view  of  the  case,  we  think 
the  learned  judge  who  heard  the  demurrer  in  the  court  below  erred 
in  sustaining  the  same,  and  the  judgment  will  be  reversed,  and  the 
cause  remanded  to  the  circuit  court  for  further  proceedings  in  ac- 
cordance with  this  opinion. 


aoi  Fed.  198.) 

TEXAS  &  P.  RY.  CO.  v.  WILDER  et  ux. 

(Circolt  Court  of  Appeals,  Fifth  Circuit    April  17,  1900.) 

No.  883. 

Appkai« — Re viBw— Questions  Determined  on  Former  Appeal. 

Questions  once  considered  and  decided  by  an  appellate  court  will  not 
be  re-examined  on  a  subsequent  appeal  or  writ  of  error  in  the  same  case. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

T.  J.  Freeman  and  F.  H.  Prendergast,  for  plaintiff  in  error. 
W.  H.  Pope  and  Wm.  T.  Hudgins,  for  defendants  in  error. 

Before  SHELBY,  Circuit  Judge,  and  NEWMAN  and  MAXEY, 
District  Judges. 

NEWMAN,  District  Judge.  This  was  a  suit  in  the  court  below 
by  J.  H.  Wilder  and  wife  against  the  defendant  railway  company 
for  damages  resulting  from  the  killing  of  their  minor  son,  Frank  G. 
Wilder.  The  case  is  before  this  court  for  the  second  time.  It  was 
here  as  now,  at  the  instance  of  the  railway  company,  at  the  No- 
vember term,  1898,  and  was  decided  February  27,  1899.  35  C.  C.  A. 
105,  92  Fed.  953.  The  judgment  of  the  court  below  was  reversed, 
and  the  case  remanded,  with  instructions  to  grant  a  new  trial,  be- 
cause the  plaintiff  had  been  allowed  to  read  in  evidence  at  the 
trial  certain  depositions  which  it  was  held  could  not  be  properly 
used  in  the  federal  court,  although  they  might  have  been  so  used 
in  the  state  court  from  which  the  case  had  been  removed.  Two  ques- 
tions going  to  the  merits  of  the  case,  however,  were  considered  and 
disposed  of  in  the  opinion  by  Judge  Parlange.  The  law  of  the  case 
in  these  two  respects  was  distinctly  settled.  One  of  these  questions 
41  aCA.— 20 
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was  as  to  the  knowledge  of  the  deceased  of  the  defective  character 
of  the  machinery,  the  defect  in  which  caused  the  accident  and  his 
death.  The  other  question  was  as  to  the  measure  of  damages.  Both 
questions  were  settled  in  favor  of  the  Wilders,  the  defendants  in 
error.  Judge  Boarman,  however,  dissented  on  the  ground  that  the 
court  below  erred  with  reference  to  the  measure  of  damages.  The 
rule  is  clearly  established  that  questions  once  considered  and  de- 
cided in  an  appellate  court  will  not,  in  the  same  suit,  and  in  the 
same  court,  be  re-examined.  In  Railroad  Co.  v.  Carroll,  decided  in 
this  court  (28  C.  C.  A.  207,  84  Fed.  772),  in  the  opinion  by  Circuit 
Judge  Pardee,  this  is  said: 

"The  ruling  now  assigned  as  error  was  one  sustaining  the  demurrer  rais- 
ing exactly  the  same  question  determined  In  this  court  on  a  former  writ  of 
error.  It  is  clear  that  the  trial  court  did  not  commit  reversible  error  Id 
following  the  decision  of  this  court,  for  such  was  the  command  In  the  man- 
date. It  is  equally  clear  that  the  ruling  complained  of  cannot  be  re-ex- 
amined in  this  court  It  is  a  well-settled  and  long-established  rule  that 
whatever  question  has  been  decided  by  an  appellate  court  on  writ  of  error 
cannot,  in  the  same  suit  and  in  the  same  appellate  court,  be  re-examined. 
Supervisors  v.  Kennicott,  94  U.  S.  498.  24  L.  Ed.  260;  Clark  v.  Keith,  106  U. 
S.  4C4.  1  Sup.  Ct.  568.  27  L.  Ed.  302;  Chaffln  v.  Taylor.  116  U.  S.  567,  6  Sup. 
Ct  518,  29  L.  Ed.  727." 

To  the  case  decided  by  this  court  and  the  decisions  cited  may  be 
added  that  of  the  circuit  court  of  appeals  for  the  Eighth  circuit  in 
Balch  V.  Hass,  19  O.  C.  A.  151,  73  Fed.  974.  While  holding  that  it 
did  not  apply  in  that  case,  the  rule  is  thus  stated  in  the  opinion  of 
the  court  by  Circuit  Judge  Thayer: 

"It  is  a  well-established  doctrine,  In  the  federal  courts  at  least,  that  a  sec- 
ond writ  of  error  or  a  second  appeal  in  the  same  case  only  brings  up  for  re- 
view proceedings  of  the  trial  court  subsequent  to  the  mandate,  and  that  it 
does  not  authorize  a  reconsideration  of  any  questions,  either  of  law  or 
fact,  that  were  considered  and  determined  on  the  first  appeal  or  writ  of  er- 
ror, provided  the  testimony  on  each  trial  was  substantially  the  same.  This 
doctrine  results  from  the  fact  that  a  Judgment  rendered  by  an  appellate 
court  in  a  given  case  is  conclusive  on  the  parties  thereto,  and  that  an  ap- 
pellate court,  lilve  a  nisi  prius  court  is  powerless  to  review  or  revise  its  own 
judgments  after  the  lapse  of  a  term  at  which  they  were  rendered,  except  in 
cases  of  fraud.  Another  form  of  stating  the  doctrine  is  that  propositions  of 
law  which  were  considered  and  decided  on  the  first  appeal  become  the  law 
of  that  particular  case,  and,  whether  right  or  wrong,  must  be  adhered  to  on 
a  second  appeal.  Thatcher  v.  Gottlieb,  19  U.  S.  App.  469,  8  C.  C.  A.  334,  50 
Fed.  872.  and  cases  there  cited;  Tyler  v.  Magwire,  17  Wall.  253,  283,  21  L. 
Ed.  57U;  Supervisors  v.  Kennicott.  94  U.  S.  498,  24  L.  Ed.  260;  Clark  v. 
Keith.  106  tl.  S.  464,  1  Sup.  Ct.  568.  27  L.  Ed.  302;  Sizer  v.  Manv.  16  How. 
98,  14  L.  Ed.  861;  Corning  v.  Factory,  15  How.  478,  494,  14  L.  Ed.  768;  Sib- 
bald  V.  V.  S.,  12  Pet.  488,  492,  11  L.  Ed.  337;  Martin  v.  Hunter,  1  Wheat  3(M. 
355.  4  L.  Ed.  97." 

In  the  former  opinion  by  this  court  in  this  case  the  questions  of 
the  deceased's  knowledge  of  the  defective  condition  of  the  machinery 
is  briefly  disposed  of  as  follows: 

"The  fourth  specification  of  error,  which  complains  of  the  refusal  of  the 
trial  court  to  give  a  special  charge,  is  without  force.  The  trial  Judge  in  his 
general  charge  instructed  the  Jury  *that  if  the  deceased  knew  of  the  condi- 
tion of  the  engine,  or  by  the  use  of  ordinary  care  could  have  known  It  plain- 
tiffs cannot  recover.*  This  was  sufficient  on  the  matter  which  is  the  sub- 
ject  of  the  special  charge  refused.*' 
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On  the  second  trial  in  the  court  below,  now  under  review,  the 
court  instructed  the  jury: 

"If  you  find  that  Wilder  did  not  know  of  the  defective  condition  of  the 
machinery,  and  that  by  the  use  of  ordinary  care  he  would  not  have  known 
it  and  you  find  further  that  the  accident  was  caused  by  the  defective  condi- 
tion of  the  machinery,  in  that  event  you  will  find  for  the  plaintiffs,"  etc. 

The  charge  is  substantially  that  approved  by  this  court,  as  shown 
by  the  extract  from  the  former  opinion  just  given. 

The  other  question,  concerning  the  measure  of  damages,  was  as 
to  the  right  of  plaintiffs  to  recover  for  the  loss  of  the  services  of 
their  son  after  he  arrived  at  the  age  of  21  years.  On  that  subject 
in  the  former  opinion  by  this  court,  after  discussing  the  question 
and  citing  authorities,  this  language  is  used: 

**It  was  plainly  proper  in  this  cause  for  the  trial  Judge  to  instruct  the  Jury 
that  they  could  consider  whether  the  parents  had  a  reasonable  expectation 
that  their  son  would  continue  to  assist  them  after  his  majority." 

On  the  second  trial  in  the  court  below  the  court  instructed  the 
jury  in  substantial  accordance  with  the  law  as  thus  laid  down  by 
this  court.  Where  the  court  below  has  instructed  the  jury  as  to 
the  law  substantially  as  announced  by  this  court  in  the  same  case, 
and  the  facts  are  suflBcient,  as  is  true  here,  to  support  the  verdict, 
the  judgment  will  not  be  interfered  with  when  the  case  is  here  on 
a  second  writ  of  error.    The  judgment  of  the  court  below  is  affirmed. 


(101  Fed.  206.) 

SHARLAND  v.  WASHINGTON  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    AprU  10,  1900.) 

No.  856. 

L  Life  Iicsuranck— Action  on  Policy— Evidence  op  Suicide. 

A  copy  of  the  flndiugs  on  a  coroner's  inquest,  furnished  by  the  bene- 
ficiary in  a  life  insurance  policy  as  a  part  of  the  proofs  of  death  of  the 
insured,  is  admissible  on  behalf  of  the  insurance  company,  in  an  action 
on  the  policy,  as  prima  facie  evidence  to  establish  a  defense  of  suicide.^ 

2.  Same. 

In  an  action  on  a  life  insurance  policy,  the  defense  being  suicide,  where 
It  was  shown  that  the  Insured  was  found  dead  in  his  room  under  circum- 
stances indicating  suicide,  any  evidence  tending  to  throw  light  upon  the 
motives  and  intentions  of  the  deceased  in  that  regard,  such  as  letters  and 
directions  written  by  him,  and  also  found  in  his  room  at  the  same  time, 
or  other  letters  in  his  possession  shortly  before  the  time  of  his  death,  is 
admissible. 

1  Same— Measure  of  Proof  Required. 

Where  the  special  defense  of  suicide  Is  set  up  in  the  answer  of  a  life 
Insurance  company  In  an  action  on  a  policy  containing  a  provision  that 
the  company  should  not  be  liable  in  case  the  insured  committed  suicide 
whUe  sane  or  insane,  the  defendant  is  required  to  establish  such  defense 
by  a  preponderance  only  of  the  evidence. 

» For  suicide  as  a  defense  to  actions  for  life  insurance,  see  notes  to  ^tna 
Life  Ins.  Co.  v.  Florida,  16  C.  C.  A.  623,  and  Casualty  Co.  v.  Egbert,  28  C.  C.  A. 

284, 
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4.  Same— Instructions. 

An  instruction  that  the  presumption  of  law  la  against  soldde  Is  vaB^ 
dent,  and  tbe  court  cannot  be  required  to  give  to  the  Jury  the  reasons 
on  which  such  presumption  rests. 

In  Error  to  the  Circuit  CJourt  of  the  United  fitates  for  the  Eastern 
District  of  Louisiana. 

Upon  Ernest  Sharland's  api^ication,  two  policies  on  his  life,  each  for  the 
sum  of  $6,000,  payable  in  favor  of  his  wife,  the  plaintiff  in  error,  were  issued 
by  the  Washington  Life  Insurance  Company,  each  policy  being  dated  Novem- 
ber 12,  1896.  This  action  is  brought  to  recover  the  amount  of  said  policies. 
Ernest  Sharland,  the  assured,  died  in  the  city  of  New  York  on  November  9. 
1897,  leaving  the  plaintiff  in  error  as  his  widow,  and  a  minor  child,  named 
Violet,  aged  about  2  years.  The  defendant  company  admitted  the  execution 
of  the  policies,  but  denied  indebtedness  thereunder,  for  the  reason,  as  alleged 
in  the  answer,  "that  the  assured,  Ernest  Sharland,  did  not  die  a  natural  death, 
or  death  due  to  accidental  causes,  but  that  the  said  Ernest  Sharland,  the  as- 
sured, did  on  or  about  the  9th  day  of  November,  1897,  before  the  expiration 
of  one  year  after  the  execution  of  said  policies,  deliberately,  and  with  malice 
aforethought,  commit  the  crime  of  suicide."  The  application  for  the  policies 
contained,  among  other  agreements,  the  following,  to  wit:  "On  behalf  of  my- 
self, and  any  person  who  shall  have  or  claim  any  interest  in  any  policy  issued 
under  this  application,  I  warrant  each  of  the  above  answers  to  be  full,  com- 
plete, and  true,  and  I  agree:  ♦  ♦  ♦  (4)  That  for  one  year  after  the  date 
of  issue  of  the  policy  ♦  ♦  •  self-destruction,  while,  sane  or  insane,  or 
death  in  consequence  of  a  duel  or  criminal  violaticm  of  the  law,  will  render 
the  policy  void."  The  policy  contains  the  following  dause,  to  wit:  **Tliat 
for  one  year  after  the  date  of  the  issue  of  the  policy  ♦  •  •  self-destruc- 
tion, while  sane  or  insane,  or  death  in  consequence  of  a  duel  or  criminal  vio- 
lation of  law,  will  render  the  policy  void." 

On  the  trial  in  the  circuit  court,  "the  plaintiff  having  offered  in  evidence 
two  policies  of  insurance  on  the  life  of  Elmest  Sharland,  each  for  five  thon- 
sand  ($5,000)  dollars,  numbered,  respectively,  97,023  and  97,024,  dated  No- 
vember 12,  1896,  issued  by  the  defendant,  and  made  payable  to  the  plaintilt 
being  the  policies  sued  on  in  the  instant  case;  and  also  having  offered  tbe 
admissions  of  the  parties  in  interest  that  Ernest  Sharland  died  In  New  Yorls 
on  November  9,  1897,  and  that  he  left  the  plaintiff  as  his  widow,  and  one  mi- 
nor child,  named  Violet,  aged  about  two  years;  and  It  having  been  admitted 
by  counsel  for  the  plaintiff  and  for  the  defendant  that  the  premiums  on  tlie 
policies  above  referred  to  were  paid  for  one  year  from  the  date  of  issuance; 
that  all  of  said  above  referred  to  documents  and  admissions  were  received 
in  evidence  without  objection;  and  the  plaintiff  having  rested  her  case  upon 
the  evidence  above  referred  to, — counsel  for  defendant  offered  In  evidence  the 
proofs  of  death  furnished  to  the  defendant  company  by  the  plaintiff,  includ- 
ing a  certified  copy  of  the  coroner's  inquest,  marked  *P2*  and  *P3,*  respect- 
ively, to  which  offer  counsel  for  plaintiff  objected,  on  the  grounds  that  the 
same  was  and  is  immaterial  and  irrelevant;  that  the  coroner's  inquest  is 
res  inter  alios  acta;  that  there  is  no  proof  of  its  execution;  that  it  does  not 
malce  proof  of  itself;  and  that  it  is  merely  an  expression  of  opinion  by  the 
parties  therein  named, — counsel  stating  that  this  objection  was  principallj 
to  the  coroner's  inquest" 

Whereupon  counsel  for  defendant  stated  that  the  copy  of  the  coroner's  in- 
quest is  a  part  of  the  proofs  of  death  furnished  by  the  plaintiff  to  the  defend- 
ant company,  and  urged  that,  the  plaintiff  having  furnished  the  proof,  the 
same  is  admissible;  that  it  was  a  part  of  the  case,  and  pertinent  Whereupon 
the  court  observed  and  said,  in  the  hearing  of  the  jury:  **The  whole  under- 
lying thought  about  the  admissibility  of  evidence  is  this:  that  Evidence  which 
the  law  does  not  forbid  directly  may  be  considered  by  the  court,  and  admit- 
ted, in  its  discretion.  If  it  is  addressed  to  some  matter  issuable  In  the  case, 
and  is  forbidden,  that  ends  it  in  the  case.  If  this  evidence  Is  material,  and 
not  forbidden,  I  will  admit  it  for  whatever  it  may  be  worth."  Whereupon 
counsel  for  plaintiff  urged:    "That  the  coroner's  Inquest  should  not  be  allowed 
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to  go  into  the  case  at  all.  These  papers  were  furnished  by  the  plaintiff,  it 
it  true,  but  she  was  called  upon  to  produce  them."  Whereupon  the  court  ob- 
served and  stated  as  follows:  **The  paper  (the  coroner's  inquest)  may  be 
found  full  of  suggestion  on  the  merits  of  the  case.  It  may  afford  a  sug- 
gestion of  fact  which  the  plaintiff  is  not  or  may  not  be  bound  by,  but  may 
be  of  some  value  to  the  defendant  iu  the  suggestion  of  fact.  Therefore  the 
court  admits  it  for  whatever  it  may  be  worth."  The  execution  of  the  cor- 
oner's inquest  was  subsequently  proved  by  the  testimony  of  the  coroner.  To 
wliich  ruling  of  the  court,  admitting  the  said  proofs  of  death  and  certified 
copy  of  the  coroner's  inquest,  marked  "P2"  and  "P3>"  respectively,  which  are 
annexed  hereto  and  made  part  of  this  bill,  counsel  for  plaintiff  then  and  there 
excepted  as  error  on  the  part  of  the  court. 

And  the  plaintiff  having  rested  her  case  upon  the  evidence  above  referred 
to,  and  the  defendant  having  offered,  and  being  about  to  read,  the  depositions 
of  Dr.  W.  Edwin  Oakes,  Mrs.  Louisa  Wilmerding,  Walter  dark,  and  William 
H.  Dobbs,  all  taken  under  commission  in  New  York  City,  and  it  appearing 
from  the  answers  of  the  said  witnesses  that  the  said  Dr.  W.  Edwin  Oakes 
testified,  in  answer  to  interrogatories  propounded  to  him,  that  he  saw  the 
body  of  the  deceased  in  his  room  shortly  after  it  was  discovered;  that  he  had 
seen  letters  to  or  from  the  deceased  at  the  time  he  saw  the  body  of  ihe  de- 
ceased; and  having  further  testified  that  the  said  letters  were  on  the  dressing 
table  of  the  deceased;    that  one  purported  to  be  from  the  wife  of  the  de- 
ceased, in  New  Orleans,  addressed  to  "Mon  Cher  Ernest,"  the  whole  letter 
being  written  in  French,  with  which  language  the  witness  testified  he  was 
not  familiar  further  than  that  he  could  read  the  address;    that  there  were 
two  other  letters,  which  he  did  not  read,  one  of  them  being  to  the  stage  man- 
ager of  the  Bijou  Theatre,  in  New  York,  whose  name  the  witness  testified  he 
had  forgotten,  but  which  was  published  in  the  New  York  Herald  on  Novem- 
ber 10,  1897,  which  letter  was  sealed;   that  the  witness  did  not  see  to  whom 
the  other  letter  was  addressed;   that  the  police  officer  came  in  at  that  time, 
and  took  charge  of  the  correspondence  and  all  the  personal  effects  of  the  de- 
ceased; that  the  witness  did  not  know  wliat  the  police  officer  had  done  with 
the  letters,  or  where  they  were,  at  the  time  the  witness  testified;    and  the 
witness  having  testified  that  the  letter  which  he  mentioned  as  being  written 
in  French  was  read  by  Mrs.  L.  R.  Wilmerding,  who  translated  it  aloud,  and 
in  his  presence  and  hearing.    And  it  appearing  from  the  answer  of  Walter 
Clark,  another  witness  on  behalf  of  defendant,  that  he  testified  that  he  saw 
the  body  of  the  deceased  in  his  room  shortly  after  it  was  discovered;   that  he 
saw  two  letters  at  the  time  that  he  saw  the  body  of  the  deceased,  one  letter 
being  apparently  from  his  wife  and  another  from  another  woman;    that  the 
letter  from  his  wife  was  written  in  French  and  the  other  in  English;    that 
there  was  also  another  letter,  which  was  sealed,  and  addressed  to  the  manager 
of  the  BlJon  Theatre,  in  New  York  Qty,  and  a  package  about  four  inches 
square,  also  sealed,  to  be  delivered  to  him;   that  the  said  letters  were  on  the 
table  in  the  room,  and  that  two  of  the  letters  were  addressed  to  the  deceased; 
that  he  did  not  know  where  the  letters  were  at  the  time  he  testified,  or  what 
was  done  with  them;  that  he  was  a  police  officer,  and  remained  in  the  room 
nntll  relieved  by  another  officer  at  6  o'clock  in  the  eVenIng  in  question;   that 
the  said  letters  were  read  by  Mrs.  Wilmerding  in  his  presence,  and  that  she 
translated  the  letter  written  in  French.    And  Mrs.  Louisa  R.  Wilmerding  hav- 
^g  testified  that  she  discovered  the  body  of  the  deceased  in  his  room,  and 
was  the  first  to  'see  it  after  death;    that  she  saw  a  letter  from  the  wife  of 
the  deceased  written  in  French,  which  she  translated  at  the  request  of  Dr. 
Oakes  and  the  policeman;   that  she  saw  another  letter,  which  was  addressed 
to  the  manager  of  the  Bijou  Theatre,  in  New  York  City,  and  a  notice  asking 
that  he  be  sent  for,  and  another  letter  addressed  to  him;  that  the  letter  from 
the  wife  of  the  deceased  was  lying  on  the  dressing  table  beside  the  bed,  and 
witli  it  was  a  photograph  of  her,  which  had  written  on  the  back  of  it  "My 
Wife,"  and  her  full  name  and  address  in  New  Orleans;   that  the  other  letters 
were  on  the  bureau,  and  that  there  were  two  unmounted  pictures  of  a  child 
In  the  pocket  of  the  pajamas  of  the  deceased;  that  she  did  not  know  where 
the  letters  were  at  the  time  she  testified,  nor  what  was  done  with  them;   that 
the  only  read  the  letter  which  was  in  French,  and  which  she  translated  in  the 
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presence  of  Dr.  Oakes  and  the  policeman.  And  It  appearing  that  the  said 
witnesses,  in  answer  to  interrogatories  propounded  to  them,  proceeded  to 
state  the  substance  of  the  letter  purporting  to  be  from  assured's  wife  to  him, 
counsel  for  plaintiff,  before  the  said  answers  were  read  to  the  jury,  objected 
to  the  answers  of  the  said  witnesses  giving  the  substance  of  said  letters  being 
read  to  the  jury,  on  the  ground  that  there  was  no  proof  of  the  signatores 
to  the  said  letters.  Whereupon  counsel  for  defendant  produced  an  admis- 
sion, signed  by  counsel  for  plaintiff  and  defendant,  as  follows,  to  wit:  'It 
is  admitted  that  if  Mrs.  Louise  Sharland,  the  plaintiff  in  the  above-entitled 
and  numbered  cause,  were  called  as  a  witness  on  behalf  of  the  defendant,  she 
would  testify  that  about  three  or  four  weelcs  prior  to  the  death  of  her  hus- 
band she  received  from  him,  he  being  then  in  the  city  of  New  York,  a  letter 
in  which  he  threatened  to  take  his  life;  that  she  thereupon  wrote  to  her 
husband  a  letter  substantially  as  testified  to  by  Mrs.  Louisa  R.  Wilmerding, 
a  witness  on  behalf  of  the  defendant;  that  she,  the  said  Mrs.  Sharland,  de- 
stroyed the  letter  which  she  received  from  her  husband  shortly  after  its 
receipt;  that  the  letter  above  referred  to,  which  she  wrote  to  her  husband, 
was  returned  to  her  in  an  envelope  bearing  the  stamp  of  the  police  depart- 
ment of  the  city  of  New  York,  and  marked,  ^Letter  found  in  room  of  Ernest 
Sharland,  509  5th  Ave..*  annexed  to  this  admission,  and  marked  Exhibit  'A/ 
and  was  also  destroyed  by  her;  that  the  said  envelope  and  its  contents  were 
forwarded  to  her,  with  some  of  the  personal  effects  of  her  said  husband.  It  is 
further  admitted  that  the  said  Mrs.  Sharland  would  testify  that  the  two 
pieces  of  paper,  with  writing  thereon,  marked,  respectively.  Exhibits  *B*  and 
*0/  were  also  contained  in  the  above  referred  to  envelope,  marked  Exhibit 
*A';  that  she  recognizes  the  handwriting  of  the  said  Exhibits  *B'  and  *CT  as 
being  that  of  her  husband.  It  is  further  admitted  that  the  said  Mrs.  Shar- 
land would  also  testify  that  at  his  death  her  said  husband  left  no  property. 
It  is  agreed  that  the  above  and  foregoing  admission  can  be  used  on  the  trial 
of  this  cause  in  lieu  of  the  testimony  of  the  witness  referred  to,  reserving  to 
each  party  the  right  to  object  to  the  admission  of  the  testimony,  the  same 
as  though  the  witnesses  were  present  in  court  and  were  being  Interrogated." 
Whereupon  counsel  for  defendant  renewed  the  offer  of  the  testimony  of  the 
witnesses  referred  to,  and  particularly  the  answers  of  said  witnesses  giv- 
ing and  stating  the  substance  of  said  letter,  and  also  offered  in  evidence  the 
above  admission,  and  the  two  documents  referred  to  therein,  marked  "P5** 
and  "P6"  (also  marked  Exhibits  "B"  and  "C"),  together  with  the  envelope  in 
which  they  are  inclosed,  indorsed,  "Letters  found  in  room  of  Ernest  Sharland. 
509  5th  Ave."  Whereupon  counsel  for  plaintiff  objected,  on  the  grounds  that 
the  letters  and  documents  referred  to  were  not  part  of  the  res  gestae;  that 
the  contents  of  the  letters  were  irrelevant  and  immaterial.  But  the  court 
overruled  the  objection,  and  permitted  the  said  answers  of  the  said  witnesses, 
giving  the  substance  of  said  letters  and  the  above  admission,  to  be  read  to  the 
jury,  and  also  permitted  the  said  documents  and  envelope  likewise  to  be  read 
to  the  jury;  to  all  of  which  counsel  for  plaintiff  at  the  time  then  and  there 
excepted  as  error  on  the  part  of  the  court. 

The  evidence  being  closed,  the  plaintiff  requested  the  court  to  give  to  the 
jury  the  following  charges: 

"(1)  In  this  case,  the  plaintiff  having  declared  upon  two  life  insurance  poli- 
cies issued  by  the  defendant  company  on  the  life  of  plaintiff's  husband,  pay- 
able in  her  favor,  and  the  defendant  having  admitted  the  issuance  of  the 
policies  and  the  death  of  the  person  insured,  but  having  set  up  as  a  special 
defense  that  it  was  excused  or  relieved  from  the  payment  of  the  amount  doe 
under  the  policies  for  the  reason,  as  alleged  by  the  defendant,  that  the  has- 
band  of  the  plaintiff  violated  one  of  the  conditions  of  the  policies  by  willfolly 
and  intentionally  committing  suicide,  the  burden  was  and  is  on  the  defendant 
to  establish  the  fact  of  such  willful  and  intentional  suicide  or  taking  of  his 
life  by  Ernest  Sharland,  the  husband  of  the  plaintiff,  by  evidence  which  would 
exclude  with  reasonable  certainty  any  other  hypothesis  or  cause  of  death  than 
by  such  willfiil  and  intentional  suicide. 

"(2)  *Suicide'  is  the  willful  and  voluntary  taking  of  one's  own  life  by  a  per- 
son who  understands  the  physical  nature  of  the  act  and  who  commits  the 
act  with  the  intention  and  purpose  of  destroying  himself  or  taking  his  own 
life. 
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"(3)  Suicide  is  never  presumed,  but  must  be  affirmatively  established  by 
the  party  alleging  the  suicide.  In  order  to  establish  the  suicide,  it  must  be 
shown  that  the  act  or  thing  which  caused  the  death  of  the  person  was  done 
or  committed  by  him  with  the  design  and  purpose  of  taking  his  own  life, 
and  not  through  accidental  or  other  external  causes. 

"(4)  If  you  find  that  the  body  of  the  deceased  was  found  under  such  clr- 
comstances  that  the  death  may  have  resulted  from  negligence,  accident,  mur- 
der, or  suicide,  the  presumption  is  against  suicide,  as  contrary  to  the  general 
conduct  of  mankind,  and  gross  moral  turpitude,  not  to  be  presumed  in  a  sane 
num. 

*"(3)  You  are  not  to  give  any  weight  to  the  findings  by  the  coroner  of  the 
city  of  New  York.  You  must  reach  your  conclusions  from  the  facts  testified 
to  in  this  case.  Irrespective  of  any  conclusions  reached  by  the  coroner." 

Whereupon  the  court  charged  the  jury  as  follows,  to  wit:  "The  plaintiff  in 
this  case  has  the  burden  on  herself  of  showing  the  contract  under  the  policies 
and  the  death  of  the  deceased.  That  much  has  been  shown,  and,  as  a  matter 
of  fact,  been  admitted  by  the  defendant  The  case  of  the  plaintiflP  would  be 
made  out  by  that  showing  and  admission,  but  for  the  denials  in  the  defenses 
set  up  by  the  defendant.  The  defendant  admitting  the  death,  and  admitting 
the  obligation  under  the  contract,  sets  up  as  a  special  defense  that  the  con- 
tract is  not  enforceable  in  this  case,  because  the  assured,  Sharland,  committed 
suicide  in  the  city  of  New  York.  Under  the  terms  of  this  policy,  this  de- 
fense is  good,  if  sustained  by  the  proof.  On  that  defense  the  defendant  has 
the  burden  of  proof.  The  defendant  Is  required  to  make  out  its  case  on  that 
defense  by  a  preponderance  of  proof;  that  is,  to  make  you,  by  its  proof,  or 
the  proof  in  the  case,  believe  that  Its  defense  has  been  established  with  a 
reasonable  degree  of  certainty.  It  does  not  have  to  establish  its  case,  as 
was  suggested  by  counsel,  as  if  this  was  a  criminal  case,  where  the  party 
was  charged  with  murder,  beyond  a  reasonable  doubt.  It  must  establish  that 
defense  by  a  preponderance  of  testimony.  You  will  take  up  the  testimony 
otfered  by  the  defendant,  and  test  it  by  the  rule  I  have  Just  suggested.  On 
the  evidence  offered  by  the  defendant  showing  suicide,  your  inquirj'  will  be, 
has  the  defendant  shown  by  a  preponderance  of  evidence  tliat  Sharland  com- 
mitted suicide,  whether  he  was  then  sane  or  insane?  If  the  defendant  has 
shown  that  by  a  preponderance  of  testimony,  you  must  find  for  the  defend- 
ant If  the  defendant  has  failed  to  establish  that  by  a  preponderance  of  tes- 
timony, you  must  find  for  the  plaintiff.  The  evidence  offered  by  the  defend- 
ant will  lead  you  into  the  room  in  the  city  of  New  York  where  the  deceased 
was  found,  and  that  evidence  will  illustrate,  one  way  or  the  other,  the  ques- 
tion as  to  whether  Sharland  committed  suicide  or  not.  It  is  upon  that  and 
all  the  other  evidence  in  the  case  that  you  must  reach  your  verdict,  one  way 
or  the  other,  on  that  issue." 

But  the  court  refused  to  give  the  charge  firstly  requested  by  counsel  for 
plaintiff  in  the  words  as  requested,  but  instead  thereof  charged  the  Jury  in 
the  words  following,  to  wit:  "In  this  case,  the  plaintiff  having  declared  upon 
two  life  insurance  policies  issued  by  the  defendant  company  on  the  life  of 
plaintifTs  husband,  payable  in  her  favor,  and  the  defendant  having  admitted 
the  issuance  of  the  policies  and  the  death  of  the  person  insured,  but  having 
«et  up  a  special  defense  that  it  was  excused  or  relieved  from  the  payment 
of  the  amount  due  under  the  policies  for  the  reason,  as  alleged  by  the  defend- 
ant, that  the  husband  of  the  plaintiff  violated  one  of  the  conditions  of  the 
policies  by  willfully  and  intentionally  committing  suicide,  the  burden  was 
and  is  on  the  defendant  to  establish  the  fact  of  such  willful  and  intentional 
sQicide  or  taking  of  his  life  by  Ernest  Sharland,  the  husband  of  the  plaintiff, 
by  evidence  which,  by  the  preponderance  in  favor  of  defendant  shows  you 
satisfactorily  that  the  deceased  committed  suicide." 

And  the  court  gave  the  charges  secondly  and  thirdly  requested  by  counsel 
for  plaintiff.  But  the  court  refused  to  give  the  charge  fourthly  requested  by 
<H)un8el  for  plaintiff  in  the  words  as  requested,  but  instead  thereof  charged 
the  Jury  in  the  words  following,  to  wit:  **If  you  find  that  the  body  of  the 
deceased  was  found  under  circumstances  that  the  death,  so  far  as  the  evi- 
dence shows  the  cause  thereof,  may  have  resulted  as  reasonably  from  negli- 
gence, accident  murder,  or  suicide,  the  presumption  is  against  suicide,  because 
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suicide  is  contrary  to  thie  general  conduct  of  mankind."  And  the  court  re- 
fused to  give  the  charge  fifthly  requested  hy  counsel  for  plaintiff. 

Whereupon  counsel  for  plaintiff  at  the  time  then  and  there  excepted  to  the 
charge  of  the  court  firstly  hereinbefore  set  out,  and  particularly  to  the  por- 
tion of  said  charge  contained  In  the  words  following,  as  error  on  the  part  of 
the  court,  to  wit:  "The  defendant  Is  required  to  make  out  Its  case  on  that 
defense  by  a  preponderance  of  proof;  that  is,  to  make  you,  by  its  proof,  or 
the  proof  in  the  case,  believe  that  Its  defense  has  been  established  wltb  a 
reasonable  degree  of  certainty.  It  does  not  have  to  establish  its  case,  as  was 
suggested  by  counsel,  as  if  this  was  a  criminal  case,  where  the  party  was 
charged  with  murder,  beyond  a  reasonable  doubt.  It  must  establish  that 
defense  by  a  preponderance  of  testimony.  You  will  take  up  the  testimony 
offered  by  the  defendant,  and  test  It  by  the  rule  I  have  Just  suggested.  On 
the  evidence  offered  by  the  defendant  showing  suicide,  your  inquiry  will  be, 
has  the  defendant  shown  by  a  preponderance  of  evidence  that  Sharland  com- 
mitted suicide,  whether  he  was  then  sane  or  Insane?  If  the  defendant  has 
shown  that  by  a  preponderance  of  testimony,  you  must  find  for  the  defwid- 
aut  If  the  defendant  has  failed  to  establish  that  by  a  preponderance  of  tes- 
timony, you  must  find  for  the  plaintiff.  The  evidence  offered  by  the  defend- 
ant win  lead  you  Into  the  room  In  the  city  of  New  York  where  the  deceased 
was  found,  and  that  evidence  will  Illustrate,  one  way  or  the  other,  the  ques- 
tion as  to  whether  Sharland  committed  suicide  or  not.  It  Is  upon  that  and 
all  the  other  evidence  in  the  case  that  you  must  reach  your  verdict,  one  way 
or  the  other,  on  that  issue."  And  counsel  for  plaintiff  further  at  the  time 
then  and  there  excepted  to  the  refusal  of  the  court  to  give  the  charge  firstly 
requested  by  him.  In  the  words  as  requested,  as  error  on  the  part  of  the  court 
And  counsel  for  plaintiff  also  and  further  at  the  time  then  and  there  excepted 
to  the  refusal  of  the  court  to  give  the  charge  fourthly  requested  by  him.  In 
the  words  as  requested,  as  error  on  the  part  of  the  court.  And  counsel  for 
plaintiff  also  and  further  at  the  time  then  and  there  excepted  to  the  refusal 
of  the  court  to  give  the  charge  fifthly  requested  by  him  as  error  on  the  part 
of  the  court 

Whereupon  the  court  further  charged  the  Jury  In  the  words  following,  to 
wit:  "I  wish  to  call  your  minds  back  to  this  fact:  After  weighing  the  evi- 
dence offered  by  the  defendant  on  the  issue  of  suicide  vel  non,  if  yon  find 
that  the  defendant  has  established  its  defense  by  a  preponderance  of  evidence, 
preponderating  in  favor  of  the  side  of  the  defendant,  you  wlU  find  for  the 
defendant,  bearing  In  mind  the  other  modifications  I  have  given  you  in  the 
charges."  Whereupon  counsel  for  plaintiff  at  the  time  then  and  there  ex- 
cepted to  the  said  last  charge  Inomedlately  above  written,  and  to  the  giving 
thereof,  as  error  on  the  part  of  the  court  The  assignments  of  aror  are  based 
on  the  rulings  of  the  court  as  above  set  forth. 

J.  Zach  Spearing,  for  plaintiff  in  error. 

Chas.  E.  Fenner,  Chas.  P.  Fenuer,  and  Sam  Henderson,  for  de- 
fendant in  error. 

Before  PARDEE  and  SHELBY,  arcuit  Judges,  and  MAXEY, 
District  Judge. 

After  stating  the  case  as  above,  PARDEE,  Circuit  Judge,  deliT- 
ered  the  opinion  of  the  court. 

The  coroner's  inquest,  made  a  part  of  the  proofs  of  death  as  pre- 
sented by  the  plaintiff  to  the  defendant  company,  was  admissible 
in  evidence.  Insurance  Co.  v.  Newton,  22  Wall.  32,  22  L.  Ed  793; 
Insurance  Co.  v.  Higginbotham,  95  U.  S.  380,  24  L.  Ed.  499;  Riche- 
lieu Nav.  Co.  V.  Boston  Ins.  Co.,  136  U.  S.  435,  10  Sup.  Ct.  934,  34 
L.  Ed.  398.  See,  also.  Association  v.  Sargent,  142  U.  S.  691,  12  Sup. 
Ct.  332,  35  L.  Ed.  1160;  Steamship  Co.  v.  Tugman,  143  U.  S.  31, 12 
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Sop.  Ct.  361,  27  L.  Ed.  87;  Crotty  v.  Insurance  Co.,  144  TJ.  S.  621, 
626,  12  Sup.  Ct.  749,  36  L.  Ed.  566. 

In  Insurance  Co.  v.  Newton,  supra,  the  second  headnote  fairly 
states  what  was  decided,  and  is  as  follows: 

"(2)  The  preliminary  proofs  presented  to  an  insurance  company,  In  compli- 
ance with  the  condition  of  its  policy  of  insurance,  are  admissible  as  prima 
fade  eridence  of  the  facts  stated  therein  against  the  insured  and  on  behalf 
of  the  company." 

In  Insurance  Co.  v.  Higginbotham,  supra,  we  find: 

'The  effect  of  facts  set  forth  in  preliminary  proof  as  admissions  is  discuss- 
ed in  Insurance  Co.  v.  Newton,  22  Wall.  S2,  22  L.  Ed.  793.  Where  an  agent 
of  the  insurance  company  stated  tliat  the  proofs  were  sufficient  to  show  the 
death  of  the  insured,  but  that  they  showed  that  he  committed  suicide,  it  was 
h^  that  the  whole  admission  must  be  taken  together.  Where  the  party  or 
bar  agent  stated  in  the  preliminary  proofs  that  the  deceased  had  committed 
suicide,  furnishing  the  verdict  of  a  coroner's  Jury  to  that  effect,  and  where 
the  narration  of  the  manner  of  the  death  of  the  deceased  was  so  interwoven 
with  the  death  of  the  deceased  that  the  two  things  were  inseparable,  it  was 
held  that  the  whole  was  competent  to  go  before  the  Jury.  We  see  no  occa- 
lion  to  question  the  positions  of  that  case." 

In  Richelieu  Nav.  Co.  v.  Boston  Ins.  Co.,  supra,  a  maritinie  pro- 
testy  consisting  of  statements  signed  by  the  master,  mates,  and  wheel- 
men, against  storm,  heavy  winds,  and  gales,  high  and  dangerous 
seas,  fogs,  and  defective  compass,  etc.,  was  held  admissible  in  a  suit 
on  an  inaurance  policy,  and  the  court  says: 

*^ut  it  was  admissible  in  this  case,  not  on  the  ground  of  agency,  but  be- 
cause it  was  made  part  of  the  proofs  of  loss;  being  directly  referred  to  in 
the  proofs  in  the  statement  that  the  vessel  ran  ashore,  *and  became  a  wreck 
and  total  loss,  and  was  duly  abandoned  by  the  owners  to  her  insurers,  as  will 
appear  by  certified  copy  of  the  protest  of  her  master  and  mariners,  hereto- 
fore served  upon  you.'  Hence  the  admission  of  the  proofs  of  loss  involved 
the  admission  of  the  explanatory  writing." 

In  Association  v.  Sargent,  supra,  proofs  of  death  containing  the 
statement  of  the  coroner^s  physician,  which  tended  to  show  suicide, 
were  admitted,  and  one  of  the  questions  passed  upon  was  whether 
such  proofs  did  not  estop  the  plaintiff  from  proving  the  contrary, 
and  it  was  held  (Mr.  Justice  Brown  dissenting)  that  the  proofs  of 
death,  as  furnished  in  that  case,  were  not  conclusive,  but  no  question 
whatever  was  made  or  suggested  as  to  the  propriety  of  their  being 
admitted  in  evidence  as  an  entirety.  These  authorities  are  conclu- 
sive in  this  court,  and  it  is  needless  to  review  the  decisions  of  the 
various  state  courts  on  the  same  subject. 

The  contents  of  certain  letters,  which  were  found  in  the  room  of 
the  deceased,  Ernest  Sharland,  at  the  time  his  body  was  there  dis- 
covered, and  an  envelope  of  the  police  department  of  the  city  of 
New  York  in  which  the  letters  were  subsequently  put,  and  two  pieces 
of  paper  containing  writings  in  the  hand  of  the  deceased,  were  ad- 
mitted in  evidence  over  the  objections  of  the  plaintiff.  The  issue 
in  the  case  was  whether  the  assured  committed  suicide.  From  un- 
disputed facts,  it  appears  he  was  found  dead  in  his  bed  at  about 
4  o'clock  in  the  afternoon  on  November  9,  1897,  in  his  room  at  509 
Fifth  avenue.  New  York;  that  he  died  from  asphyxiation  by  illumi- 
nating gas;  that  when  his  room  door  was  forced  it  was  found  that 


Digitized  by 


Google 


314  41  C.  C.  A.  REPORTS. 

the  two  gas  cocks  in  the  room  were  both  turned  on;  that  the  rugs 
which  were  in  the  room  had  been  piled  against  the  door,  evidently 
for  the  purpose  of  preventing  egress  of  gas  and  ingress  of  air;  that 
the  assured  was  lying  upon  the  bed  dressed  in  a  suit  of  pajamas, 
in  the  pocket  of  which  was  a  picture  of  his  child;  that  on  the  dress- 
ing table,  opposite  the  bed,  was  a  photograph  of  his  wife,  which 
had  written  upon  it,  'My  Wife,"  and  her  full  name  and  address; 
that  on  this  dressing  table  there  was  also  a  letter  from  his  wife, 
written  in  French;  and  that  on  the  bureau  were  found  two  papers 
in  the  handwriting  of  the  deceased,  one  an  unfinished  letter  of  fare- 
>\  ell  to  his  child,  dated  November  3,  1897,  and  the  other  was  a 
request  to  send  for  a  Mr.  Bernard  at  a  given  address,  and  to  mail 
the  sealed  letters,  which  were  also  on  the  bureau.  It  is  admitted 
that  the  letter  from  his  wife  was  written  in  response  to  a  previous 
letter  from  him  threatening  suicide.  The  contents  of  the  letter  and 
the  documents  in  the  handwriting  of  the  deceased  tended  to  show 
that  the  assured  was  intending  to  commit  suicide.  The  envelope  of 
the  i)olice  department  of  the  city  of  New  York,  mentioned,  was  evi- 
dently offered  as  part  of  the  identification  of  the  documents.  Bear- 
ing in  mind  that  the  issue  was  whether  the  assured  committed  sui- 
cide, we  are  of  opinion  that  the  evidence  was  properly  admitted. 

Counsel  for  plaintiff  in  error  argues  that,  as  the  letters  and  docu- 
ments were  not  made  at  the  time  of  the  act  done,  they  constituted 
no  part  of  the  res  gestae,  and  were  therefore  inadmissible.  It  would 
sc  em  that  the  papers  written  by  the  assured  and  the  letters  found 
in  his  close  possession,  shortly  before  and  at  the  time  of  his  death, 
would  be  the  very  best  evidence  to  show  the  condition  of  his  mind 
and  the  acts  which  he  was  then  contemplating.  Exactly  what  con- 
stitutes the  res  gestae  in  a  case  of  this  kind  need  not  be  determined. 
Whatever  throws  light  upon  the  motives  and  intentions  of  the  as- 
sured, found  dead  under  such  circumstances,  seems  clearly  admis- 
sible. 

In  regard  to  the  instructions  to  the  jury  asked  and  refused  by 
the  court,  we  notice  the  first  complaint  is  that  the  court  refused  a 
charge  instructing  the  jury  that,  as  the  defense  to  the  suit  on  the 
policies  was  suicide,  the  burden  was  on  the  defendant  to  establish 
the  fact  of  such  willful  and  intentional  suicide  by  evidence  which 
would  exclude  with  reasonable  certainty  any  other  hypothesis  of  the 
cause  of  death  than  by  such  willful  and  intentional  suicide.  In  the 
first  place,  it  is  to  be  noticed  that  the  agreement  in  the  x>olicies  was 
not  limited  to  willful  or  intentional  suicide,  but  included  self-de- 
struction while  sane  or  insane.  The  court,  while  refusing  the  charge 
as  requested,  charged  the  jury  as  follows: 

**The  plaintiff  in  this  case  has  the  burden  on  herself  of  showing  the  contract 
under  the  policies  and  the  death  of  the  deceased.  That  much  has  been  shows, 
and  as  a  matter  of  fact  been  admitted  by  the  defendant  The  case  of  tbe 
plaintiff  would  be  made  out  by  that  showing  and  admission,  but  for  the  denials 
in  the  defenses  set  up  by  the  defendant  The  defendant,  admitting  the  death 
and  admitting  the  obligation  under  the  contract,  sets  up  as  a  special  defense 
that  the  contract  is  not  enforceable  in  this  case,  because  the  insured.  Sharland. 
committed  suicide  in  the  city  of  New  York.  Under  the  terms  of  this  policy, 
this  defense  is  good,  if  sustained  by  the  proof.    On  that  defense  the  defend- 
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^nt  has  the  burden  of  proof.  The  defendant  Is  required  to  make  out  Its  ease 
<»n  that  defense  by  a  preponderance  of  proof;  that  is,  to  make  you,  by  Its  proof, 
or  the  proof  in  the  case,  believe  that  its  defense  has  been  established  with  a 
reasonable  degree  of  certainty." 

This  covered  the  case,  and  was  correct.  See  Association  v.  Sar- 
gent, supra;  Insurance  Co.  v.  McConkey,  127  U.  S.  661,  8  Sup.  Ct. 
1360,  32  L.  Ed.  308. 

The  next  complaint  as  to  the  charge  is  that  the  court  refused  to 
charge  the  jury  as  follows: 

•^f  yon  find  that  the  body  of  the  deceased  was  found  under  such  clrcum- 
^ances  that  death  may  have  resulted  from  negligence,  accident,  murder,  or 
suicide,  the  presumption  is  against  suicide,  as  contrary  to  the  general  conduct 
of  mankind^  and  gross  moral  turpitude  not  to  be  presumed  in  a  sane  man." 

While  refusing  this  precise  charge,  the  court  gave  the  following: 

**If  yon  find  that  the  body  of  the  deceased  was  found  under  such  circumstan- 
ces that  death,  so  far  as  the  evidence  shows  the  cause  thereof,  may  have  re- 
sulted as  reasonably  from  negligence,  accident,  murder,  or  suicide,  the  pre- 
sumption is  against  suicide,  because  suicide  is  contrary  to  the  general  conduct 
of  mankind.** 

It  seems  that  the  court  charged  the  jury  that  the  presumption  of 
law  was  against  suicide,  but  refused  to  give  the  reasons  for  such  pre- 
i<umption,  precisely  as  requested  by  the  plaintiff.  In  this  we  think 
there  was  no  error.  As  the  court  charged  the  jury  that  the  pre- 
samption  of  law  was  against  suicide,  it  was  sufficient.  The  trial 
judge  was  not  bound  to  give  all,  if  any,  of  the  reasons  upon  which 
the  presumption  of  law  is  based.  The  plaintiff  in  error  relies  upon 
Insurance  Co.  v.  McConkey,  supra,  but  that  case  does  not  support 
the  contention.  While,  in  the  opinion  of  the  court,  the  charge  ap- 
proved in  Mallory  v.  Insurance  Co.,  47  N.  Y.  54,  was  recited  and  ap- 
proved, in  the  case  then  actually  under  consideration  the  court  ap- 
proved the  following,  which  was  this  charge,  to  wit: 

**It  is  manifest  that  self-destruction  cannot  be  presumed.  So  strong  is  the 
instinctive  love  of  life  in  the  human  breast,  and  so  uniform  the  efforts  of  men 
to  preserve  their  existence,  that  suicide  cannot  be  presumed.  The  plaintiff 
is  therefore  entitled  to  recover  unless  the  defendant  has,  by  competent  evidence, 
overcome  this  presumption,  and  satisfied  the  Jury,  by  a  preponderance  of  evi- 
dence, that  the  injuries  which  caused  the  death  of  the  insured  were  intentional 
on  his  part." 

A -dose  examination  of  the  bill  of  exceptions  will  show  that  the 
plaintiff  in  error,  otherwise  than  by  excepting  to  the  refusal  of  re- 
quested charges,  did  not  except  to  any  of  the  charges  actually  given 
by  the  court,  except  the  following,  to  wit: 

"I  wish  to  call  your  minds  back  to  this  fact,  after  weighing  the  evidence 
offered  by  the  defendant  on  the  issue  of  suicide  vel  non.  If  you  find  that  the 
defendant  has  established  Its  defense  by  a  preponderance  of  evidence,  prepon- 
derating in  favor  of  the  side  of  the  defendant,  you  will  find  for  the  defendant, 
hearing  in  mind  the  other  modifications  I  have  given  you  in  the  charges." 

The  objection  to  this  charge,  as  given  in  the  argument  and  brief, 
is  that  thereby  the  judge  unduly  impressed  upon  the  minds  of  the 
jury  that  it  was  only  necessary  for  the  defendant  to  establish  sui- 
cide by  a  preponderance  of  evidence,  and  so  much  so  that  it  is  diffi- 
cult to  avoid  believing  that  the  jury  clearly  saw  that  to  the  mind  of 
*he  judge  suicide  had  been  established  by  the  preponderance  of  evi- 
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dence,  and  that,  therefore,  the  verdict  should  be  for  the  defendant 
As,  in  our  opinion,  the  trial  judge  was  correct  in  charging  the  jury 
that  the  defendant  was  only  called  upon  to  establish  fie  suicide  of 
the  assured  with  reasonable  certainty  by  a  preponderance  of  evi- 
dence, and  as  the  uncontradicted  evidence  in  the  case  clearly  pointed 
to  suicide  as  the  cause  of  Ernest  Sharland's  death, — which  cause 
was,  however,  left  to  the  jury  to  find, — ^we  are  unable  to  hold  that 
the  language  of  the  trial  judge  in  his  presumably  closing  charge 
to  the  jury  was  reversible  error. 

Counsel  for  defendant  in  error  contend  with  much  force  that,  un- 
der the  evidence  adduced  on  the  trial,  the  judge  should  have  di- 
rected a  verdict  in  favor  of  the  defendant,  and  it  is  therefore  im- 
material whether  any  errors  were  committed  in  the  charge  to  the 
jury.  The  evidence  found  in  the  transcript  apparently  excludes 
with  reasonable  certainty  any  other  hypothesis  than  that  of  suicide, 
but  we  find  no  certificate  or  admission  that  all  of  the  evidence  of- 
fered in  the  case  is  included  in  the  bills  of  exception.  The  judgment 
of  the  circuit  court  is  affirmed. 


(101  Fed.  241.) 

In  re  McDUFF. 

WATSON  V.  McDUFP. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    April  24,  1900.) 

No.  903. 

1.  Bakkruptcy— Application  for  Discharge— Reference  to  Referee. 

An  application  for  a  discbarge  in  bankruptcy,  with  such  briefs  and 
pleas  as  may  be  made  in  opposition  thereto,  must  be  heard  and  deter- 
mined by  the  judge  of  the  court  of  bankruptcy.  The  decision  of  the 
question  whether  or  not  a  discharge  shall  be  granted  cannot  be  ddegated 
to  a  referee.  But  the  application  for  discharge  may  be  referred  to  the  ref- 
eree to  ascertain  and  report  the  facts. 

d.  Same—Appeal. 

A  bankrupt's  application  for  discharge  haying  been  referred  to  a  referee 
to  report  thereon,  a  creditor  appeared  before  the  referee,  and  objected  to 
the  power  of  the  latter  to  determine  and  pass  upon  the  applicatioiL  The 
objection  was  overruled,  and  the  referee  reported  a  recommendation  that 
the  discharge  should  be  granted.  The  creditor  renewed  his  said  objection 
in  the  court  of  bankruptcy,  but  the  same  was  dismissed,  but  with  leave  to 
the  creditor  to  ask  for  a  recommitment  of  the  case  to  the  referee,  in  order 
to  enable  him  to  present  objections  to  the  discharge  of  the  bankrupt 
Thereafter,  no  further  proceedings  having  been  taken  or  objections  filed  by 
the  creditor,  the  discharge  was  granted,  and  the  creditor  appalled.  It 
did  not  appear  that  he  had  any  legal  ground  for  objecting  to  the  dlschai^^ 
Beldy  that  no  prejudice  had  resulted  to  the  appellant  from  the  coarse  of 
proceedings  below,  and  his  appeal  was  without  merit. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eaat- 
ern  District  of  Louisiana,  in  Bankruptcy. 

Robert  J.  Maloney,  for  appellant. 
Wm.  K.  Horn,  for  appellee. 

Before  PARDEE,  McCOIMICK,  and  SHELBY,  Circuit  Judges. 
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PABDEE,  Circuit  Judge.  On  August  15,  1899,  George  W.  McDuff 
was  duly  adjudicated  a  bankrupt.  January  15,  1900,  D.  L.  Watson 
proved  an  unsecured  debt  of  |525.  October  18,  1899,  the  bankrupt 
filed  a  petition  in  due  form  for  a  discharge,  which  on  the  same  day 
was,  in  accordance  with  a  rule  of  the  court,  referred  to  a  referee  to 
report.     The  referee  reported  as  follows: 

"In  the  Matter  of  George  W.  McDuff.    (No.  84,  Id  Bankruptcy.) 

**The  petition  of  the  bankrupt  for  discbarge  berein  was  caUed  at  my  oflace 
tliis  lOtb  day  of  November,  1899,  at  tbe  bour  of  3  p.  m.,  at  wbicb  time  due 
proof  was  made  of  publication,  and  the  sending  of  notices  to  aU  creditors,  all 
as  required  by  law.  But  one  opposition  was  filed  to  the  discharge,  to  wit,  that 
of  Dr^  D.  S.  Watson,  which  objected  to  the  right  and  power  of  the  referee  to 
'determine  and  pass  upon  the  application  for  the  discharge  of  the  bankrupt* 
I  was  of  opinion  that  this  opposition  was  not  weU  founded,  and  as  I  was  not 
required  to  grant  the  discharge,  but  only  to  make  a  recommendation  thereon, 
to  be  acted  upon  by  the  honorable,  the  district  judge,  in  accordance  with  rule 
20  of  the  mles  adopted  by  this  court  I  therefore  dismissed  the  opposition,  to 
which  mUng  exception  was  taken,  aud  a  note  was  made  in  lieu  of  a  formal  bUl 
of  exceptions.  I  am  of  opinion  that  the  bankrupt  herein  should  be  granted 
bis  discharge,  and  recommended  accordingly. 

•'[Signed]  Hewes  T.  Gurley,  Referee." 

On  the  filing  of  this  report  the  creditor,  Watson,  filed  in  the  bank- 
ruptcy court  an  objection  to  the  consideration  of  the  application  for 
a  discharge,  for  the  reason  that  the  referee  was  without  right  and 
power  to  determine  and  pass  upon  the  application.  In  due  course, 
and  on  November  24,  1899,  the  application  for  the  bankrupt's  dis- 
charge came  on  for  hearing  before  the  judge,  who,  after  argument, 
entered  tbe  following  order: 

''Upon  due  consideration  thereof,  It  lo  now  ordered  that  said  opposition  be, 
and  the  same  is,  dismissed.  But  leave  is  hereby  granted  to  said  opponent  to 
apply  to  the  court  within  three  days  from  this  date  for  an  order  recommitting 
this  case  to  the  referee,  to  enable  opponent  to  urge  such  objections  to  the  disr- 
charge  of  the  said  bankrupt  as  he  may  be  advised  to  make." 

December  1,  1899,  no  proceedings  or  oppositions  having  been  filed 
in  the  meantime,  the  judge  granted  a  discharge  to  the  bankrupt. 
The  creditor,  Watson,  sued  out  this  appeal,  and  his  contention  is 
that  the  court  a  quo  was  without  power  to  refer  the  application  for 
a  discharge  to  a  referee  to  report  the  facts.  It  nowhere  appears  that 
the  appellant,  as  a  creditor,  has  any  legal  ground  for  opposing  the 
discharge  of  the  bankrupt;  and,  unless  he  has  such  ground,  it  is 
very  difficult  to  see  wherein  a  reference  of  the  application  for  the 
bankrupt's  discharge  to  a  referee  to  report  the  facts  was  in  any  wise 
prejudicial.  And,  even  if  the  creditor  had  legal  grounds  to  oppose 
the  discharge,  as  long  as  he  was  not  denied  the  privilege  of  filing  his 
opposition  Jb  the  bankruptcy  court  it  is  difficult  to  see  wherein  a  refer- 
ence of  the  application  for  a  discharge  to  the  referee  resulted  to  his 
prejudice.  We  consider  that  under  the  bankruptcy  act  of  1898  the 
judge  is  required  to  hear  and  determine  the  application  for  a  dis- 
charge, and  such  briefs  and  pleas  as  may  be  made  in  opposition  there- 
to, and  that  the  decision  of  the  question  as  to  whether  or  not  a  dis- 
charge shall  be  granted  cannot  be  turned  over  to  a  referee.  We  find 
in  section  30  of  the  bankruptcy  law  the  following: 
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"All  necessary  rules,  forms  and  orders  as  to  procedure  and  for  carry ini; 
this  act  Into  force  and  effect  shall  be  prescribed,  and  may  be  amended  from 
time  to  time,  by  the  supreme  court  of  the  United  States." 

And  we  find  in  rule  12,  par.  3,  of  the  general  orders  of  the  supreme 
court  (18  Sup.  Ct.  vi.),  the  following: 

**Applications  for  a  discharge,  or  for  the  approval  of  a  composition,  or  for  an 
Injunction  to  stay  proceedings  of  a  court  or  officer  of  the  United  States  or  of  a 
state,  shall  be  heard  and  decided  by  the  Judge.  But  he  may  refer  such  an  ap- 
plication, or  any  specified  issue  arising  thereon,  to  the  referee  to  ascertain  and 
report  the  facts." 

As  by  this  rule  of  the  supreme  court  the  application  for  a  discharge 
may  be  referred  to  a  referee  to  ascertain  and  report  the  facts,  and  as 
in  the  instant  case  no  prejudice  whatever  has  resulted  to  the  alleged 
opposing  creditor  from  or  through  such  reference,  the  appeal  herein 
is  without  merit.    The  order  appealed  from  is  affirmed. 


aOl  Fed.  574.) 

In  re  BAUDOUINE  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  3,  1900.) 

No.  121. 

1.  Bankruptcy— Jurisdiction— Suits  by  and  against  Trustees, 

Under  Bankr.  Act  1898,  §  2,  cl.  7,  as  limited  by  section  23b,  a  district 
court,  as  a  court  of  bankruptcy,  has  original  Jurisdiction  of  actions  by 
trustees  in  bankruptcy  to  recover  property  alleged  to  belong  to  the  es- 
tate of  the  bankrupt,  against  third  persons  claiming  title  thereto  adverse- 
ly to  the  bankrupt  or  in  hostility  to  the  trustee,  provided  the  cause  of 
action  is  one  which  did  not  originally  exist  In  the  bankrupt  himself,  and 
also  of  all  actions  brought  in  such  court  against  a  trustee  in  bankraptcj 
by  adverse  claimants. 

2.  Same— Summary  Proceedings. 

A  stranger  to  the  bankruptcy  proceedings,  setting  up  an  adverse  title 
to  property  which  is  claimed  by  the  trustee  in  bankruptcy  as  assets  of 
the  estate,  cannot  l>e  compelled  to  submit  his  claims  to  adjudication  In 
a  summary  proceeding  in  the  court  of  bankruptcy,  but  is  entitled  to  be 
heard  in  a  plenary  suit.  If  the  matter  in  controversy  is  of  legal  cogni- 
zance, he  has  the  right  to  a  trial  by  Jury.  If  It  is  of  equitable  cognizance, 
it  may  be  litigated  according  to  the  recognized  processes  and  procedure 
of  courts  of  equity. 
8.  Same— Who  are  Adverse  Claimants. 

Where  trustees  under  a  will  are  directed  thereby  to  apply  the  Income 
of  property  to  the  use  of  the  beneticiary  during  his  life,  with  no  direction 
for  accumulation,  and  the  law  of  the  state  provides  that  the  surplus  of 
an  income  so  settled,  beyond  what  is  necessary  for  the  support  of  the 
beneficiary,  shall  be  liable  in  equity  to  the  claims  of  his  creditors;  that 
the  trust  vests  the  whole  estate,  in  law  and  in  equity,  in  the  trustees, 
subject  only  to  the  execution  of  the  trust;  and  that  no  person  benefidallr 
Interested  in  such  a  trust  can  assign  or  in  any  manner  dispose  of  It,  and 
the  courts  cannot  sanction  any  disposition  of  It  by  the  concurrence  of 
the  beneficiary  and  the  trustee, — the  testamentary  trustees  have  a  title 
or  interest  hostile  to  that  of  the  trustee  in  bankruptcy  of  the  beneficiar>' 
(the  latter  claiming  the  surplus  income  of  the  estate  as  assets  in  bank- 
ruptcy), such  as  to  entitle  them  to  be  heard  in  opposition  to  such  claim 
in  a  plenary  suit,  as  distinguished  from  summary  proceedings  in  the 
court  of  bankruptcy. 
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On  Petitibn  to  Review  an  Order  of  the  District  Court  of  the  United 
States  for  the  Sonthern  District  of  New  York,  in  Bankruptcy, 

John  A.  Garver,  for  petitioners. 
Edward  Van  Ingen,  opposed. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  trustee  in  bankruptcy,  claiming 
that  certain  income  derived  by  the  bankrupt  as  the  beneficiary  of  a 
trust  created  by  will  was  applicable  to  the  payment  of  the  bankrupt's 
creditors,  commenced  a  proceeding  in  the  United  States  district  court 
for  the  Southern  district  of  New  York,  in  bankruptcy,  by  a  petition 
and  rale  to  show  cause  against  the  bankrupt  and  the  testamentary 
trustees,  to  procure  an  adjudication  to  that  effect.  Upon  the  return 
day  of  the  order  to  show  cause,  the  trustees  under  the  will  appeared 
"solely  for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court," 
and  insisted  by  demurrer  (1)  that  the  court  had  no  jurisdiction  to 
entertain  the  suit;  and  (2)  that  the  rights  of  the  parties  could  not 
be  determined  summarily  upon  petition.  They  also  insisted  by  de- 
murrer that  the  tnistee  in  bankruptcy  did  not  acquire  any  title  to  the 
income.  The  court  overruled  the  demurrers,  and  made  an  order  al- 
lowing the  trustees  to  answer  within  20  days,  and  directing  a  referee 
in  bankruptcy  at  the  expiration  of  that  time  to  take  testimony,  and 
report  to  the  court  the  amount  of  the  trust  income,  and  what  portion 
thereof  was  aK>licable  to  the  claims  of  creditors.  96  Fed.  536.  The 
case  is  now  before  this  court  upon  a  petition  of  the  testamentary 
troBtees  to  review  the  order. 

The  jurisdiction  of  the  district  courts,  as  courts  of  bankruptcy,  to 
adjudicate  the  rights  and  titles  of  persons  not  parties  to  the  bank- 
ruptcy proceeding,  who  claim  property  adversely  to  the  bankrupt  or 
ID  hostility  to  the  trustee,  if  given  at  all,  is  conferred  by  clauses  6  and 
7  of  section  2  of  the  bankrupt  act.  The  act  does  not  contain  any 
distinct  provision  specifically  giving  such  jurisdiction,  and  in  this  re- 
spect differs  from  the  act  of  1867,  in  which  (section  2)  concurrent 
jurisdiction  over  such  controversies  was  conferred  on  the  circuit 
and  the  district  courts.  Section  2  of  the  present  is  measurably  a  sub- 
stitute for  section  1  of  the  act  of  1867;  and  the  omission  of  any 
provision  similar  in  terms  to  section  2  of  the  earlier  act  is  significant, 
and  means  that  congress  did  not  intend  to  confer  the  jurisdiction,  or 
considered  the  terms  of  the  present  section  adequate  for  the  purpose. 
Section  2  invests  courts  of  bankruptcy,  within  their  respective  terri- 
torial limits,  with  such  jurisdiction  at  law  and  in  equity  as  will  en- 
able them  to  exercise  original  jurisdiction  in  bankruptcy  proceedings. 
By  clause  6  they  are  authorized  to  'Tjring  in  and  substitute  additional 
persons  or  parties  in  proceedings  in  bankruptcy  when  necessary  for 
the  complete  determination  of  a  matter  in  controversy";  and  by 
clause  7,  to  "cause  the  estates  of  bankrupts  to  be  collected,  reduced 
to  money  and  distributed,  and  determine  controversies  in  relation 
thereto,  except  as  herein  otherwise  provided." 

Whether  it  is  the  meaning  of  these  clauses  to  confer  jurisdiction 
respecting  the  titles  of  those  not  parties  to  the  original  proceeding  is 
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a  question  of  much  difficulty,  which  has  been  decided  differently  by 
different  tribunals,  upon  elaborate  consideration.  One  of  the  most 
recent  judgments  is  In  re  Hammond  (D.  0.)  98  Fed,  845,  where  Jadge 
Lowell  cites  all  the  decided  cases,  analyzes  the  various  conflicting 
provisions  of  the  bankrupt  act  bearing  upon  it,  reviews  the  history  of 
the  legislation,  and  adverts  to  the  impossibility  of  reaching  a  thor- 
oughly satisfactory  conclusion.  A  definite  answer  can  only  be  given 
by  that  tribunal  whose  opinion  is  theoretically  infallible,  and  we 
understand  the  question  is  before  the  supreme  court  for  decision  upon 
a  certificate  for  instructions.  Under  the  circumstances,  an  inde- 
pendent discussion  of  the  subject  by  this  court  would  not  be  profit- 
able; and  we  shall  content  ourselves  with  a  brief  statement  of  our 
conclusions,  sufficient  for  present  purposes,  and  as  a  rule  of  decision 
in  other  cases  now  before  us. 

Standing  alone,  the  language  of  clause  7  would  seem  to  be  suf- 
ficiently comprehensive  to  authorize  the  determination  by  courts  of 
bankruptcy  of  every  controversy  relating  to  the  estates  of  bankrupts. 
It  is  as  broad  as  was  the  language  of  section  6  of  the  bankrupt  act 
of  1841,  which  seems  to  have  been  considered  by  the  supreme  court 
sufficient,  irrespective  of  section  8  of  that  act,  to  confer  such  jurisdic- 
tion.   Ex  parte  Christy,  3  How.  292,  11  L.  Ed.  603.    Nevertheless,  it 
is  capable  of  a  narrower  construction,  and  can  be  read  as  extending 
only  to  controversies  about  property  which  actually  belongs  to  the 
bankrupt's  estate,  or  which  arise  strictly  in  the  bankruptcy  proceed- 
ing, such  as  those  in  reference  to  the  marshaling  of  assets,  or  the 
extent  and  priority  of  conflicting  liens.    The  clause  must  also  be  read 
with  section  23,  relating  to  the  jurisdiction  of  the  United  States  and 
state  courts.    Section  23,  by  its  first  clause,  confers  jurisdiction  upon 
the  circuit  courts  of  all  controversies  at  law  and  in  equity,  "as  dis- 
tinguished from  proceedings  in  bankruptcy,''  between  trustees  and 
adverse  claimants  concerning  the  property  claimed  by  the  trustee, 
and,  by  its  second  clause,  requires  every  action  by  a  trustee  to  be 
brought  in  a  court  where  the  bankrupt  could  have  brought  it,  unless 
the  defendant  consents  to  be  sued  elsewhere.    The  jurisdiction  con- 
ferred by  the  first  clause  is  not  exclusive.    That  declared  by  the  sec- 
ond clause  doubtless  refers  only  to  such  causes  of  action  as  originally 
existed  in  favor  of  the  bankrupt,  and  compels  a  resort  to  the  state 
court,  unless  by  reason  of  the  diversity  of  citizenship  between  the 
parties  the  bankrupt  could  have  been  sued  in  a  federal  court.    Thus, 
by  section  23,  in  one  class  of  controversies  the  trustee  may  sue  or  he 
sued  in  the  circuit  court,  and  in  another  class  he  must  sue  in  the 
state  court;  and  the  two  classes  embrace  every  controversy  about 
property  rights  claimed  in  hostility  to  the  title  of  the  trustee  which 
can  arise.    In  view  of  this  section,  the  utmost  effect  that  can  be  given 
to  clause  7  of  section  2  is  to  authorize  jurisdiction  of  such  contro- 
versies between  a  trustee  and  an  adverse  claimant  of  the  bankmpt'8 
property  as  the  trustee  is  not  compelled  by  section  23  to  bring  in  the 
state  court.    We  think  it  should  have  that  effect,  not  only  because  its 
language  warrants  it,  but  also  because  that  construction  is  demanded 
by  expediency  and  convenience.    Bankruptcy  courts  ought,  in  the 
interests  of  promptitude  and  uniformity  of  decision,  to  have  original 
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jurisdiction  to  entertain  and  adjudicate  all  controversies  which  affect 
the  administration  of  the  assets  in  their  custody.  We  therefore  de- 
cide that  by  clause  7  of  section  2  the  district  court,  as  a  court  of 
bankruptcy,  has  original  jurisdiction  to  determine  all  controversies 
brought  to  it  by  a  trustee,  where  the  cause  of  action  did  not  originally 
exist  in  the  bankrupt,  against  a  person  asserting  a  hostile  title  to  the 
bankrupt's  property,  and  also  of  all  controversies  brought  to  it 
against  the  trustee  by  an  adverse  claimant.  This  conclusion  disposes 
of  the  first  objection  relied  upon  by  the  testamentary  trustee. 

In  conferring  such  "jurisdiction  at  law  and  in  equity"  as  will  en- 
able courts  of  bankruptcy  to  determine  the  controversies  they  are 
authorized  to  entertain,  the  bankrupt  act  does  not  attempt  to  pre- 
scribe the  procedure  which  is  to  obtain  when  strangers  to  the  pro- 
ceeding are  compelled  to  litigate  rights  or  titles  with  the  trustee. 
Unlike  section  6  of  the  act  of  1841,  which  authorized  jurisdiction  to 
be  "exercised  summarily  in  the  nature  of  summary  proceedings  in 
equity,"  section  2  merely  authorizes  courts  of  bankruptcy   to  "make 
such  orders"  and  "issue  such  process"  as  may  be  necessary  to  enforce 
their  powers.    Clause  15.    In  the  absence  of  provisions  to  the  contra- 
ry, it  is  to  be  presumed  that  congress  intended  that  the  ordinary  pro- 
cedure of  courts  of  law  or  equity,  according  to  the  nature  of  the  con- 
troversy, should  be  observed.    As  was  said  by  the  supreme  court 
of  the  bankrupt  act  of  1867,  it  could  not  have  been  the  intention 
of  congress  to  deprive  those  not  parties  to  the  bankruptcy  proceeding 
"of  the  usual  processes  of  the  law  in  defense  of  their  rights." 
Under  that  act  it  was  settled  by  the  adjudications  that  the  assignee 
must  proceed  by  plenary  suit,  and  that  the  courts  could  not  compel 
adverse  claimants  to  litigate  their  controversy  by  a  summary  pro- 
ceeding.    It  suffices  to  refer  to  Smith  v.  Mason,  14  Wall.  419,  20  L. 
Ed.  748,  and  Marshall  v.  Knox,  16  Wall.  551,  21  L.  Ed.  481.    In  the 
present  act  (section  19,  cl.  "c"),  where  the  matters  in  controversy  are 
of  legal,  as  distinguished  from  equitable,  cognizance,  the  right  of  the 
parties  to  a  trial  by  jury  is  expressly  preserved!    We  do  not  doubt 
that,  when  the  matters  in  controversy  are  of  equitable  cognizance, 
they  are  to  be  litigated  according  to  the  recognized  processes  and 
procedure  of  courts  of  equity. 

If  the  testamentary  trustees  had  an  interest  adverse  to  the  trus- 
tee in  bankruptcy  in  the  fund  sought  to  be  reached  in  the  present 
case,  they  are  entitled  to  be  heard  in  a  plenary  suit.    Doubtless,  the 
court  could  have  acquired  jurisdiction  to  adjudicate  the  controversy 
without  the  formal  process  of  a  subpoena  and  a  bill  in  equity,  as  the 
^  petition  was  in  the  nature  of  a  bill  in  equity,  and  contained  substan- 
'  tially  all  the  matters  essential  to  such  a  bill.    Sticknev  v.  Wilt,  23 
Wall.  150,  23  L.  Ed.  50;  Milner  v.  Meek,  95  U.  S.  252,  24  L.  Ed.  444. 
But  where  the  objection  is  taken  in  limine  by  the  respondents,  as 
it  was  here,  it  cannot  be  ignored,  and  the  p&rty  who  insists  upon 
being  heard  in  a  plenary  suit  is  entitled  to  that  mode  of  procedure. 
The  learned  judge  who  made  the  order  under  review  proceeded 
upon  the  legal  theory  that  the  testamentary  trustees  had  no  adverse 
rights  to  the  fund  in  controversy.    This  theory  we  cannot  accept  as 
correct    The  trust  created  by  the  will  was  one  to  receive  the  rents 
41  C.C.A.— 21 
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and  profits  of  lands,  and  apply  them  to  the  use  of  the  beneficiary 
during  his  life,  without  any  direction  for  an  accumulation.  By  the 
statutes  of  New  York  it  is  provided  that  in  case  of  such  a  trust  the 
surplus  of  such  rents  and  profits,  beyond  the  sum  that  may  be  neces- 
sary for  the  education  and  support  of  the  beneficiary,  "shall  be  liable 
in  equity"  to  the  claims  of  his  creditors  "in  the  same  manner  as 
other  personal  property  which  cannot  be  reached  by  an  execution 
at  law";  the  trust  vests  the  whole  estate,  in  law  and  in  equity,  in  the 
trustee,  "subject  only  to  the  execution  of  the  trust";  and  no  per- 
son beneficially  interested  in  such  a  trust  "can  assign  or  in  any 
manner  dispose  of  such  interest."  The  courts  of  New  York  have 
uniformly  declared  nugatory  every  attempt  by  the  act  of  the  ben- 
eficiary to  alienate  or  incumber  the  income  arising  under  such  a 
trust,  or  to  anticipate  it  in  any  'manner,  and  have  denied  the  power 
of  the  courts  to  sanction  any  disposition  of  it  by  the  concurrence  of 
the  beneficiary  and  the  trustee.  Graff  v.  Bennett,  31  N.  Y.  12; 
Wood  V.  Wood,  5  Paige,  596;  Van  Epps  v.  Van  Epps,  9  Paige,  2^1; 
Cruger  v.  Jones,  18  Barb.  4G7.  In  Douglas  v.  Cruger,  80  N.  Y.  19,  the 
court  of  appeals  said: 

"The  purpose  of  the  statute  was  to  make  these  frost  estates  and  trust  intw- 
ests  indestructible  and  absolutely  inalienable  during  the  existence  of  the  trust; 
and,  if  they  could  be  rendered  alienable  by  the  order  of  the  court,  the  whole 
scheme  of  the  statute  would  be  greatly  ImpaireMl,  and  its  purpose  thwarted.'* 

To  the  same  effect  is  Cuthbert  v.  Chauvet,  136  N.  Y.  326,  32  N.  E. 
1088,  18  L.  R.  A.  745. 

Such  being  the  nature  of  the  trust,  it  is  obviously  the  right  and 
duty  of  a  trustee  to  protect  the  income  for  the  use  and  enjoyment 
of  the  beneficiary,  and  to  resist  any  attempt  to  divert  it  from  the 
object  of  the  testator's  solicitude.  He  is  entitled  to  insist  that  he 
shall  not  be  prevented  from  paying  it  to  the  beneficiary  and  com- 
pelled to  pay  it  to  another.  If  the  fund  can  be  reached  by  the  trus- 
tee in  bankruptcy  after  it  has  come  into  the  hands  of  the  bankrupt, 
the  testamentary  trustees  are  not  necessary  parties  to  an  action. 
But,  if  it  is  sought  to  be  reached  before  they  have  discharged  their 
fiduciary  and  statutory  obligation  towards  the  beneficiary,  they  are 
in  duty  bound  to  resist.  In  defending  their  trust  duties  they  are 
hostile  to  the  trustee  in  bankruptcy,  and,  if  they  are  entitled  to  be 
heard  at  all,  they  are  entitled  to  contest  his  title  as  fully  as  though 
they  were  the  equitable  owners  of  the  fund.  The  case  is  distin- 
guishable from  one  where  the  trustee  in  bankruptcy  seeks  to  reach 
the  assets  in  the  hands  of  an  assignee  for  the  benefit  of  creditors,  and 
we  do  not  intend  to  decide  that  a  plenary  suit  is  always  necessary 
in  such  a  case.  Where  the  assignment  is  without  preferences,  the 
trust  being  nugatory  and  the  assignment  void  because  in  fraud  of 
the  bankrupt  law,  and  the  trustee  in  bankruptcy  represents  all  par- 
ties having  any  real  interest  in  the  assets,  it  may  be  argued  that  the 
assignee  and  trustee  do  not  stand  upon  hostile  titles.  In  Re  Gut- 
willig,  34  C.  C.  A.  377,  92  Fed.  337,  we  decided  that  the  court  of 
bankruptcy  had  power,  pending  a  decision  upon  a  petition  against 
the  assignor  to  adjudicate  him  a  bankrupt,  to  restrain  the  assignee 
from  disposing  of  the  assets.    We  thought  that  power  deducible 
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from  clause  3  of  section  2,  authorizing  courts  of  bankruptcy  to  take 
charge  of  the  property  of  bankrupts  pending  such  a  decision  and 
nntil  the  qualification  of  the  trustee,  and  from  the  terms  of  clause 
15,  authorizing  them  to  make  the  orders  and  issue  the  process  neces- 
sary.   The  decision  was  not  intended  to  have  any  wider  scope. 

As  we  are  of  the  opinion  that  the  order  under  review  should  be 
vacated,  and  the  rights  of  the  parties  adjudicated  in  a  plenary  suit, 
it  would  be  premature  now  to  express  any  opinion  upon  the  merits. 

The  order  is  accordingly  set  aside. 

LA.OOMBE,  Circuit  Judge.  I  concur  in  the  conclusion  that  the 
rights  of  the  parties  must  be  adjusted  in  a  plenary  suit,  which  should 
be  brought  in  the  district  court.  I  think,  however,  that  upon  the 
questions  of  law  arising  upon  the  merits,  which  have  been  fully  dis- 
cussed, and  which  will  be  in  no  wise  changed  by  being  presented 
in  a  suit  in  equity,  the  opinion  of  this  court  should  be  expressed 
for  the  guidance  of  the  district  court  in  disposing  of  such  suit. 
Upon  this  branch  of  the  case  I  concur  in  the  careful  and  exhaustive 
opinion  of  the  district  judge. 


(101  Fed.  248.) 

In  re  RUSSELL  et  al. 

(Circuit  Ck)urt  of  Appeals,  Second  CSreuIt    April  3,  19(X).) 

No.  132. 

1.  Bahkruptcy — Appeal  and  Review— Appealable  Orders. 

An  order  of  the  district  court,  in  bankruptcy,  enjoining  the  prosecution 
of  an  action  of  replevin  brought  in  a  state  court  against  a  trustee  in  hSLUk- 
mptcy  by  a  third  party,  claiming  goods  in  his  possession,  and  referring  the 
dalm  of  such  party  to  a  referee  in  bankruptcy  to  ascertain  and  report 
the  facts,  is  not  a  final  decision,  or  appealable,  under  Bankr.  Act  1808,  § 
25,  but  may  be  brought  before  the  appeUate  court  for  review  on  a  petition 
invoking  the  supervisory  power  of  that  court  under  section  24b. 

2l  Bamb— Jurisdiction— State  and  Federal  Courts. 

State  courts  have  jurisdiction,  concurrent  with  that  of  the  courts  of 
bankruptcy,  of  actions  to  determine  the  rights  or  titles  of  third  persons, 
not  parties  to  the  bankruptcy  proceedings,  claiming  property  adversely  to 
the  bankrupt,  or  in  hostility  to  his  trustee. 

8.  Same — Replevin  against  Trustee— Injunction. 

A  person  claiming  to  be  the  owner  of  property  in  possession  of  the 
bankrupt,  and  which  has  passed  into  the  hands  of  the  trustee  in  bank- 
ruptcy, will  not  be  allowed  to  prosecute  replevin  in  a  state  court  without 
the  consent  of  the  bankrupt  court. 

i.  Same— Reubdies  of  Claimant— Jury  Trial. 

Such  claimant  has  the  right  to  trial  by  jury  in  the  federal  court,  and 
cannot  be  required  to  submit  his  claims  to  adjudication  in  a  summary  pro- 
ceeding, on  petition,  rule  to  show  cause,  and  reference  of  the  case  to  the 
referee  in  bankruptcy.  He  may  maintain  a  plenary  action  against  the 
trustee  in  the  bankruptcy  court,  or  trespass  or  trover  In  a  state  court. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  New  York,  in  Bankruptcy, 
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Wm.  De  Graff,  for  appellant 
Calvin  J.  Huson,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMA]^,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  order  sought  to  be  reviewed  is 
not  a  final  decision,  and,  as  it  does  not  fall  within  any  of  tiie  classes 
mentioned  in  section  25  of  the  bankrupt  act,  should  have  been  pre- 
sented for  review  pursuant  to  section  24,  cl.  **b,"  by  a  petition  in- 
voking the  supervisory  power  of  the  court.  The  petition  and  assign- 
ments of  error  upon  which  the  appeal  was  allowed  contain,  in  sub- 
stance, everything  which  should  appear  by  such  a  petition;  and  as 
no  objection  has  been  made  to  the  method  of  review  which  has  beeu 
adopted,  and  as  it  is  not  disputed  that  the  record  presents  the  case 
between  the  parties  adequately,  we  will  treat  the  appeal  as  though 
it  were  a  petition  of  review,  but  not  intending  by  doing  so  to  make 
a  precedent  for  the  future. 

April  15,  1889,  the  United  States  district  court  for  the  Northern 
district  of  New  York  adjudged  Russell  &  Birkett  bankrupts,  and 
appointed  Wise  trustee  in  bankruptcy.  The  trustee  duly  qualified 
and  entered  upon  the  discharge  of  his  duties,  and  took  into  his  cus- 
tody certain  property  in  the  possession  of  the  bankrupts,  claimed  to 
belong  to  the  Machinists'  Supply  Company.  June  10,  1889,  the  Ma- 
chinists' Supply  Company  brought  an  action  of  replevin  against  the 
trustee  in  the  supreme  court  of  the  state  of  New  York  to  recover 
possession  of  such  property.  Thereupon  the  trustee  applied  to  the 
district  court  for  the  Northern  district  of  New  York>  as  a  court  of 
bankruptcy,  for  an  order  enjoining  the  Machinists'  Supply  Company 
from  prosecuting  its  action  of  replevin,  and  for  such  other  relieif 
as  the  court  might  deem  proper  to  grant.  The  application  was 
based  upon  a  petition  by  the  trustee,  and  an  order  by  the  court  to 
show  cause,  both  of  which  were  personally  served  upon  the  Machin- 
ists' Supply  Company.  Upon  the  return  day  the  Machinists'  Supply 
Company  resisted  the  application,  but  an  order  was  made  by  the 
court  enjoining  the  prosecution  of  the  action,  and,  as  a  preliminaiy 
to  a  final  adjudication  of  the  rights  of  the  parties,  referring  "the 
claim  of  said  Machinists'  Supply  Company"  to  a  referee  in  bank- 
ruptcy to  take  proofs  and  report.  It  is  now  insisted  by  the  Ma- 
chinists' Supply  Company  that  it  was  entitled  to  bring  and  prose- 
cute its  action  in  the  state  court,  that  the  stay  of  its  proceedings 
by  the  bankruptcy  court  was  an  erroneous  exercise  of  power,  and 
that  the  bankruptcy  court  was  without  jurisdiction  to  compel  it  to 
litigate  its  title  to  the  property  in  question  in  that  court  in  a  sum- 
mary proceeding  upon  a  petition. 

We  have  recently  had  occasion  to  consider  the  question  whether 
courts  of  bankruptcy  have  jurisdiction  to  adjudicate  the  -rights  or 
titles  of  persons  not  parties  to  the  bankruptcy  proceeding,  claiming 
adversely  to  the  bankrupt  or  in  hostility  to  the  trustee,  and  have 
held  that  they  have  such  jurisdiction  when  a  plenary  suit  is  brought 
by  the  trustee.  In  re  Baudouine,  41  C.  C.  A.  318,  101  Fed.  574.  The 
jurisdiction  is  not  exclusive,  and  the  adverse  claimant  is  at  liberty  to 
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assert  his  rights  by  an  action  in  the  circuit  court,  or  a  state  court, 
if  he  sees  fit. 

Under  the  bankrupt  act  of  1867,  the  state  courts  had  cognizance 
of  such  actions, — not  by  express  grant,  but  because  the  act  did  not 
devest  them  of  jurisdiction.  As  was  said  in  Eyster  v.  Gaff,  91  U. 
8.  521,  23  L.  Ed.  403: 

•The  debtor  of  a  bankrupt  or  the  man  who  contests  the  right  to  real  or 
personal  property  with  him,  loses  none  of  those  rights  by  the  bankruptcy  of 
his  adversary.  The  same  courts  remain  open  to  him  In  such  contests,  and  the 
statute  has  not  devested  those  courts  of  jurisdiction  in  such  actions.  If  it 
has,  for  certain  classes  of  actions,  conferred  a  Jurisdiction  for  the  benefit  of 
the  assignee  in  the  circuit  or  district  courts  of  the  United  States,  It  is  concur- 
rent with,  and  does  not  devest  them  of,  the  state  courts." 

This  doctrine  was  approved  in  Claflin  v.  Houseman,  95  U.  S.  130, 
23  L.  Ed.  833,  where  many  decisions  of  other  tribunals  to  the  same 
effect  are  cited.  Upon  the  same  considerations,  the  state  courts 
have  cognizance  since  the  present  act,  not  being  devested  of  juris- 
diction by  any  of  its  provisions. 

We  should  entertain  no  douBt  that  the  Machinists'  Supply  Company 
was  entitled  to  bring  an  action  of  trespass  or  trover  for  the  recov- 
ery of  the  value  of  the  property  against  the  trustee  in  the  state 
court.  But  the  action  brought,  being  replevin,  is  one  for  the  seizure 
of  jwoperty  in  the  custody  of  the  bankruptcy  court,  because  in  the 
custody  of  its  officer,  which,  upon  the  principle  decided  in  Freeman 
v.  Howe,  24  How.  450,  16  L.  Ed.  749,  is  protected  from  any  inter- 
ference by  state  process,  or  by  the  process  of  any  other  court  not 
exercising  supervisory  jurisdiction.  When  property  is  in  the  actual 
possession  of  a  court,  this  draws  to  it  the  right  to  decide  upon  con- 
flicting claims  to  its  ultimate*  possession  and  control  (Rouse  v. 
Letcher,  156  U.  S.  47,  49,  15  Sup.  Ct.  266,  39  L.  Ed.  341);  and,  as  be- 
tween two  courts  exercising  concurrent  jurisdiction,  the  court  which- 
first  acquires  possession  will  maintain  its  possession  intact.  In 
Taylor  v.  Carryl,  20  How.  594,  15  L.  Ed.  1032,  it  was  said: 

**The  court  of  chancery  does  not  allow  the  possession  of  its  receiver,  seques- 
trator, committee,  or  custodee  to  be  disturbed  by  a  party,  whether  claiming 
bj  title  paramount,  or  under  the  right  which  they  were  appointed  to  protect, 
as  their  possession  is  the  possession  of  the  court" 

The  power  of  protecting  itself  from  such  a  disturbance  is  co- 
extensive with  the  right  of  self-preservation,  and,  if  not  inherent  in 
every  tribunal,  is  in  all  having  the  powers  of  courts  of  equity.  A 
federal  court  will  neither  interfere  with  property  in  the  lawful  cus- 
tody of  a  state  court,  nor  tolerate  interference  by  a  state  court  with 
property  in  its  custody.  Summers  v.  White,  36  U.  S.  App.  395,  17 
C.  C.  A.  631,  71  Fed.  106;  Louisville  Trust  CJo.  v.  City  of  Cincinnati, 
47  U.  S.  App.  36,  22  C.  €.  A.  33d,  76  Fed.  296.  Authority  to  courts 
of  bankniptcy  to  protect  the  property  in  their  custody  from  such 
interference  would  seem  to  be  specifically  conferred  by  that  provi- 
sion of  section  2  of  the  act  permitting  them  to  make  such  orders 
and  issue  such  processes  as  may  be  necessary  for  enforcing  their 
jurisdiction.  The  prohibition  of  section  720  of  the  Revised  Statutes 
against  enjoining  the  proceedings  of  a  state  court  does  not  apply 
when  any  law  relating  to  bankruptcy  authorizes  an  injunction;  nor 
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does  it  when  the  proceedings  sought  to  be  enjoined  have  been  com- 
menced after  the  jurisdiction  of  the  federal  court  has  attached.  Fish 
V.  Railroad  Co.,  10  Blatchf.  518,  Fed.  Cas.  No.  4,830;  French  v.  Hay, 
22  Wall.  250,  22  L.  Ed.  857;  Dietzsch  v.  Huidekoper,  103  U.  S.  494, 
26  L.  Ed.  497. 

We  conclude  that  the  order  under  review,  so  far  as  it  stayed  the 
prosecution  of  the  replevin  action,  was  properly  made,  and  that 
unless  leave  is  obtained  of  the  court  of  bankruptcy,  the  Machinists' 
Supply  Ck)mpany  must  bring  its  action  in  that  court.  By  clause 
"c"  of  section  19  of  the  bankrupt  act,  it  is  entitled  to  a  trial  by  jury. 
In  Re  Baudouine,  we  pointed  out  that,  in  the  absence  of  provisious 
to  the  contrary  in  the  act,  it  is  to  be  presumed  that  congress  in- 
tended the  ordinary  procedure  of  courts  of  law  or  equity,  accord- 
ing to  the  nature  of  the  controversy,  should  be  observed.  The  order 
under  review^  so  far  as  it  undertook  to  deprive  the  Machinists'  Sup- 
ply Company  of  the  right  to  be  heard  in  a  plenary  suit  by  a  refer- 
ence of  the  controversy  to  a  referee,  was  an  erroneous  exercise  of 
power,  and  to  that  extent  should  be  reversed,  with  costs. 

It  is  accordingly  so  ordered. 


(101  Fed.  255.) 

CONTINENTAL  INS.  CO.  v.  CONTINENTAIi  PIRB  ASS'N. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  10,  1900.) 

No.  880. 

1.  Trade-Names— Name  op  Corporation — Siht  by  Foreign  Corpobattok. 

A  foreign  corporation,  doing  business  In  a  state  only  by  Ucense,  ba« 
no  standing  in  a  court  of  equity  to  question  the  right  of  a  corporation  of 
the  state  to  do  business  therein  under  the  name  by  which  it  was  cha^ 
tared,  on  the  ground  that  such  name  is  similar  to  its  own,  and  that  it 
has  an  exclusive  right  to  its  use. 

2.  Same— Geographical  Terms— ''Continental.'* 

The  Continental  Insurance  Company,  a  corporation  of  New  York,  has 
no  exclusive  right  to  the  use  of  the  word  "Continentar*  in  the  name  of 
an  insurance  company,  and  is  not  entitled  to  an  injunction  restraining 
another  company  from  the  use  of  such  name,  where  there  is  no  attempt 
to  deceive  the  public  as  to  the  identity  of  the  two  companies,  and  no  such 
deception  in  fact  is  shown,  i 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Texas. 

John  L.  Henry,  for  appellant. 
Geo.  W.  Armstrong,  for  appellee. 

Before  PABDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY,  Dis- 
trict Judge. 

PARDEE,  Circuit  Judge.  This  is  an  appeal  from  an  interlocutory 
order  refusing  an  injunction  pendente  lite  to  restrain  the  defend- 

1  For  right  to  use  geographical  name  as  trade-mark  or  trade-name,  see  notes 
to  Hovt  V.  J.  T.  Lovett  Co.,  17  C.  C.  A.  657,  and  Illinois  Watch-Case  Ca  v. 
Elgin  Nat.  Watch  Co.,  35  C.  O.  A.  242. 
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ant  from  using  the  word  "Continental"  in  its  corporate  name  in  trans- 
acting insurance  business  in  the  state  of  Texas.    96  Fed.  846.    The 
complainant,  the  Continental  Insurance  Company,  is  a  corporation 
created  under  the  laws  of  the  state  of  New  York,  with  its  principal 
office  and  place  of  business  in  the  city  of  New  York,  and  is  a  stock 
company  issuing  fire  policies  for  a  fixed  premium  only,  and  ad- 
vertises and  describes  itself  in  its  literature  and  in  its  policies  as 
the  "Continental  Insurance  Company  of  the  City  of  New  York." 
The  defendant,  the  Continental  Fire  Association,  is  a  corporation 
created  under  the  laws  of  Texas,  with  its  principal  office  and  place 
of  business  in  the  city  of  Ft.  Worth,  state  of  Texas,  and  is  a  mutual 
association,  without  capital  stock,  but  with  a  guaranty  fund,  issuing 
lire  insurance  policies  on  the  mutual  plan  only^  and  advertises  and 
describes  itself  in  its  literature  and  in  its  policies  as  the  "Continental 
Fire  Association  of  Ft.  Worth,  Texas."    As  under  and  in  accordance 
with  the  laws  of  the  state  of  Texas  the  defendant  was  incorporated 
under  the  si)ecific  name  of  the  "Continental  Fire  Association"  it 
has  a  prima  facie  right,  certainly,  under  that  name  to  carry  on  in 
the  state  of  Texas  the  business  for  which  it  was  incorporated;  and 
it  would  seem  that  a  foreign  corporation,  with  no  such  franchise, 
and  doing  business  in  the  state  of  Texas  only  by  license,  is  with- 
out standing  to  question  the  right  of  the  defendant  to  use  in  its 
business  the  name  granted  and  authorized  by  the  state  of  Texas. 
^!ee  Boston  Kubber  Shoe  Co.  v.  Boston  Rubber  Co.,  149  Mass.  436, 
21  N.  E.  875;  Saunders  v.  Assurance  Co.  [1894]  1  Ch.  537.    In  the 
adjudged  cases  coming  under  our  observation  wherein  it  has  been 
held  or  assumed  that  a  court  of  equity  can  enjoin  a  corporation  in 
the  use  of  its  corporate  name,  the  controversy  has  generally  been 
between  corporations  created  by  the  same  sovereign.     See  Holmes 
V.  Manufacturing  Co.,  37  Conn.  278;  Newby  v.  Kailroad  Co.,  1  Deady, 
G09,  Fed.  Gas.  No.  10,1«;   Van  Auken  Co.  v.  Van  Auken  Steam 
Specialty  Co.,  57  HI.  App.  240;   Hygeia  Water  Ice  Co.  v.  New  York 
Hygeia  Ice  Co.,  140  N.  Y.  94,  35  N.  E.  417;  Tobacco  Co.  v.  Handle, 
114  LL  412,  2  N.  E.  536;   Plant  Seed  Co.  v.  Michel  Plant  &  Seed 
Co.,  37  Mo.  App.  313;    German  Hanoverian  &  Oldenberg  Coach 
Horse  Ass'n  of  America  v.  Oldenberg  Coach  Horse  Ass'n  of  America, 
4()  ni.  App.  281;  Merchant  Banking  Co.  of  London  v.  Merchants' 
Joint-Stock  Bank,  9  Ch.  Div.  560.    In  Goodyear's  India-Rubber  Glove 
Mfg.  Co.  V.  Goodyear  Rubber  Co.,  128  U.  8.  598,  9  Sup.  Ct.  166,  32 
L  Ed.  535,  the  alleged  infringing  corporation  was  a  foreign  corpora- 
tion where  the  suit  was  brought.    We  have  found  no  case  in  which  a 
foreign  corporation  has  been  heard  to  complain  of  the  corporate  name 
J?iven  by  the  sovereign  to  a  domestic  corporation.     In  view  of  the 
fact  that  laches  on  the  part  of  complainant  in  not  acting  more  prompt- 
ly in  enjoining  the  incorporation  of  defendant  company  is  herein  sug- 
gested, the  case  of  Coal  Co.  v.  Hamblen  (D.  C.)  23  Fed.  225,  is  interest- 
ing.   In  that  suit.  Judge  Gresham  said: 

*'Tbe  complainant  is  a  foreign  corporation,  and  it  is  only  by  comity  that  it 
l8  doing  bnslness  in  Illinois  at  all.  The  state  can  say  to  it  any  day,  'GoT  and 
It  mnst  go.  That  being  so,  I  do  not  see  that  the  complainant  has  a  legal 
r^Sbt  to  say  a  corporation  shall  not  be  created  in  Illinois  bearing  its  [the  corn- 
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plainant*s]  name.  If  the  state  of  lUixiois  may  create  a  corporatioii  bearing 
the  same  name  as  the  complainant, — and  it  certainly  can, — this  court  has  no 
right  by  injunction  to  prevent  anything  from  being  done  under  the  state  law 
which  is  necessary  in  the  creation  of  such  a  corporation." 

However  all  this  may  be,  if  it  is  assumed  that  the  corporate  name 
of  a  business  corporation  is  practicaUy  its  trade-mark,  and  that 
equity  will  deal  with  it  in  a  proper  case  on  principles  analogous  to 
those  governing  the  use  of  trade-marks,  still  the  present  record 
shows  no  case  for  equitable  interference.    Both  companies  do  busi- 
ness in  the  state  of  Texas,  mainly,  if  not  entirely,  through  local 
agents,  who  are  well  informed  as  to  the  business,  character,  strength, 
and  location  of  the  insurance  companies  doing  business  in  that  ter- 
ritory, and  they  are.  little  likely  to  be  deceived  in  the  names  used  by 
the  different  companies.    While  both  companies  do  a  fire  insurance 
business  in  the  same  territory,  they  do  business  on  different  plans, 
and  so  decidedly  different  as  to  the  cost  and  expense  and  risk  of 
the  assured  that  the  slight  similarity  in  name  can  have  no  sippre 
ciable  effect  in  deceiving  the  public.    The  word  ^^Continental"  as  a 
part  of  the  defendant's  corporate  name  has  not  deceived  anybody, 
and  was  not  adopted  for  the  purpose  of  deceiving  anybody.    The 
complainant  presents  some  stereotyped  affidavits  of  agents  and  em- 
ployes to  the  effect  that  they  *T>elieve  the  name  adopted  by  the 
defendant  will  have  a  direct  tendency  to  mislead  the  customers, 
and  those  who  may  desire  to  become  the  customers,  of  plaintiff, 
and  to  injure  its  business,  and  cause  it  pecuniary  loss,  and  greatly 
impair  its  prestige,  popularity,  and  the  good  will  which  it  has  estab^ 
lished  for  itself';  but  we  think  these  aflSdavits  are  of  little  worth, 
and,  under  all  the  facts  presented  in  the  record,  we  cannot  hold 
that  the  use  of  the  word  "Continental"  as  a  part  of  the  defendant's 
corporate  name  will  have  any  injurious  effect  upon  the  business  of 
the  complainant.    We  do  not  find  that  there  has  been,  or  is  likely 
to  be,  any  imposition  upon  the  public,  or  any  confusion  in  business 
transactions  and  correspondence,  because  the  same  word  is  a  part 
of  the  name  of  each  corporation,  and  both  do  business  in  the  same 
territory.    We  think  it  clear  that  the  transaction  of  fire  insurance 
business  by  the  defendant  under  its  corporate  name  of  the  "Con- 
tinental Fire  Association  of  Ft.  Worth,  Texas,"  will  only  injure  the 
business  of  the  "Continental  Insurance  Company  of  the  City  of  New 
York"  in  that  competition  shall  be  increased,  and  to  the  extent  that 
the  advertisement,  circulars,  and  representations  of  the  defendant 
company  shall  satisfy  the  public  of  the  advantages  of  fire  insurance 
on  the  mutual  plan  over  fire  insurance  for  fixed  premiums;  and  all 
this,  if  damage  at  all,  is  damnum  absque  injuria.    Further  than  this, 
we  think  that  the  word  "Continental,"  a  geographical  adjective, 
meaning  pertaining  to  or  relating  to  a  continent,  is  a  word  in  com- 
mon use,  more  or  less  descriptive  of  extent,  region,  and  character, 
and,  like  the  words  "Columbian,"  "International,"  "East  Indian,^* 
and  some  other  geographical  adjectives,  it  cannot  be  exclusively  ap- 
propriated as  a  trade-mark  or  trade-name.    See  Mill  Co.  v.  Alcorn, 
150  U.  S.  460,  466, 14  Sup.  Ct.  151, 37  L.  Ed.  1144.    The  learned  judge 
in  the  court  a  qua  filed  an  elaborate  opinion^  assigning  reasons  for 
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refusing  the  injunction  prayed  for  mainly  on  the  lines  we  have  fol- 
lowed. His  order  of  refusal  was  correct  and  proper^  and  it  is  af* 
firmed. 


(101  Fed.  257.) 

RAHTJEN'S  AMERICAN  COMPOSITION  CO.  v.  HOLZAPPEL'S  COM- 
POSITION CO. 

(Circnlt  Court  of  Appeals,  Second  Circuit.    April  11,  1900.) 

No.  119. 

1.  TradbNambs — Unfair  Competition— ** Rahtjen's  Composition." 

A  composition  paint  for  use  on  the  hulls  of  vessels  was  originally  made 
and  sold  in  Germany,  prior  to  1805,  by  Rahtjen  &  Sons,  and  acquired  a 
high  reputation,  under  the  name  of  "Rahtjen's  Composition."  In  1869 
it  was  introduced  into  this  country,  and  has  since  that  time  been  sold  here 
continuously  by  the  authorized  agents  of  the  original  manufacturers  or 
their  English  licensees,  under  the  trade-name  of  '*Rahtjen'8  Composition." 
In  1873  the  paint  was  patented  in  England,  but  the  patent  lapsed  in  1880 
for  nonpayment  of  dues.  In  1883  defendant  commenced  the  manufacture 
of  the  same  paint  in  England,  using  the  name  of  "Rahtjen*s  Composi- 
tion," and  aince  1890  has  sold  its  products  in  the  United  States.  Held, 
that  the  expiration  of  the  English  patent  did  not  affect  the  right  of  the 
original  makers  to  protection  in  this  country  in  the  exclusive  use  of  the 
name,  which  had,  since  its  introduction  here,  constituted  the  trade-name 
of  their  product. i  ' 

2.  5amb~8uit  for  Injunction— Laches. 

A  delay  of  eight  years  before  commencing  suit  to  enjoin  infringement 
of  rights  in  a  trade-name  wiU  not  bar  rehef,  where  the  defendant's  com- 
petition during  that  time  was  inconsiderable. 

Wallace,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Ck)ort  of  the  United  States  for  the  Sooth- 
em  District  of  New  York. 

Timothy  D.  Merwin  and  Thomas  B.  Kerr,  for  appellant. 
R.  B.  McMaster  and  WiUiam  B.  McAdoo,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

8HIPMAN,  Circuit  Judge.  John  Bahtjen  invented,  in  Germany, 
between  the  years  1860  and  1865,  paints  specially  prepared  to  protect 
the  hulls  of  steel  and  iron  ships  from  rust,  and  also  from  becoming 
covered  by  growths  animal  or  vegetable  in  character.  In  connection 
with  his  sons,  he  began  in  1865  to  manufacture  for  general  use,  and 
the  paints  speedily  acquired  a  high  reputation  in  the  maritime  world, 
under  the  name  of  '^ahtjen's  Composition."  After  his  death  in  1873, 
the  business  was  continued  in  Germany  by  his  sons,  and  is  now  car- 
ried on  by  John  Bahtjen  and  Heinrich  Bahtjen,  under  the  firm  name 
of  John  Bahtjen.  In  1869,  the  Bahtjens  made  Henry  Gelien,  of  Ho- 
boken,  their  exclusive  agent  to  sell  tiieir  paint  in  the  United  States, 
with  the  jwovision  that  it  shall  be  brought  on  the  market  under  the 
name  of  '^Bahtjen's  Composition,"  and  with  the  information  that  no 

1  As  to  unfair  competition  in  trade,  see  notes  to  Scheuer  v.  MuIIer,  20  C.  C. 
A.  165,  and  Lare  v.  Harper  &  Bros.,  80  C.  0.  A.  376. 
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patent  would  be  applied  for  in  this  country.  G^lien  issued  a  show 
card  for  the  purpose  of  advertising  the  paint  under  its  trade-name, 
copyrighted  the  card,  advertised  the  paint  in  other  ways,  and  sold 
it  under  this  trade-name  to  the  extent  of  about  |17,500,  until  the  end 
of  1877,  when  he  was  succeeded  by  Hartmann,  Le  Doux  &  Maecker. 
In  January,  1878,  Suter,  Hartmann  &  Co,,  of  London,  were  appointed 
sole  agents  for  the  sale  of  the  paint  in  this  country,  for  whom  the 
Hartmann  firm  acted  as  subagents  for  a  time.  The  Suter  Company 
was  succeeded  in  1888  by  the  Suter,  Hartmann  &  Rahtjen  Composi- 
tion Company,  Dmited,  which  was  succeeded  in  1891  by  the  com- 
plainant corporation,  which  was  organized  under  the  laws  of  the 
state  of  New  York.  During  the  entire  period  from  1869  to  the  com- 
mencement of  this  suit,  the  goods  were  continuously  advertised  and 
sold  under  the  name  "Rahtjen's  Composition,"  and  the  value  and  com- 
mercial importance  of  the  article  which  Rahtjen  originated,  and 
which,  as  made  by  his  firm  and  their  successors  and  sold  in  this 
country,  has  been  distinctly  and  widely  known.  The  packages  which 
came  to  this  country  from  1869  to  July,  1879,  were  sent  from  Ger- 
many, and  were  marked  "Rahtjen's  Composition"  or  '^ahtjen's  Pat- 
ent Composition."  From  1879  to  1883  upon  each  package  which 
csime  to  this  country  from  the  complainant's  predecessors  were  sten- 
ciled the  words  '^ahtjen's  Composition"  in  some  form.  Since  1883 
the  drums  which  contain  the  paint  have  been  marked: 

Genuine 

Rahtjen'8  Composition 

Trade  (Symbol  of  open  hand)  Mark. 

Hartmann's 

Manufacture. 

The  origin  of  the  words  '"Hartmann's  Manufacture"  will  be  stated 
hereafter.  The  complainant's  gross  business  in  this  paint  in  1^7 
was  ?128,300,  in  1898  was  ?145,200,  and  in  the  last  six  months  of  1898 
was  1106,000.  The  firm  of  John  Rahtjen  has  continued  to  manufac- 
ture in  Germany  without  patent  protection.  In  1871,  the  Enghsh 
firm  of  Suter,  Hartmann  &  Co.  was  formed  to  sell  ^'Rahtjen's  Composi- 
tion" in  England,  and  became  the  sole  agents  of  the  firm  of  John 
Rahtjen  for  that  purpose.  All  the  paint  was  manufactured  in  Ger- 
many by  the  Rahtjens  until  1874,  when  they  built  a  factory  in  Liver- 
pool, having  obtained  on  November  29,  1873,  an  English  patent  for 
the  product.  They  continued  the  manufacture  in  livei'pool  until 
February,  1880,  when  they  assigned  their  leasehold  interest  in  the 
factory  and  the  patent,  and  the  exclusive  right  to  manufacture  the 
paints  for  sale  in  Great  Britain  and  the  United  States,  to  Hartmann 
Bros.,  who  carried  on  the  manufacture,  under  an  agreement  with  the 
Rahtjens,  from  1880  until  the  Suter,  Hartmann  &  Rahtjen  Composi- 
tion Company,  Limited,  was  formed  in  1888.  Suter,  Hartmann  & 
Co.  remained  the  salesmen  until  1888,  when  the  corporation  became 
both  the  manufacturers  and  the  vendors.  The  English  patent,  which  * 
was  apparently  the  only  one  ever  taken  out  for  tiie  paint,  was  for- 
feited for  nonpayment  of  dues  on  November  29,  1880.  During  the 
manufacture  by  Hartmann  Bros,  the  Rahtjens  were  also  manufactur- 
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ing  in  Germany,  and  to  distinguish  the  English  product  Hartmann 
Bros,  marked  their  drums  "Hartmann's  Manufacture,"  and  adopted 
in  1883  an  open  hand,  usually  colored  red,  with  the  word  "Composi- 
tion" above,  and  the  words  '^artmann's  Manufacture"  below,  the 
hand,  as  their  trade-mark  for  all  their  paints,  including  Rahtjen's. 
t5ater,  Hartmann  &  Rahtjen  Composition  Company,  Limited,   ob- 
tained the  same  trade-mark  in  the  United  States  in  1889.    Hartmann, 
Le  Doux  &  Maecker  had  obtained  a  United  States  trade-mark  in  1885 
lor  the  words  "Rahtjen's  Composition."    The  complainant  is  the 
owner  of  the  good  will  and  trade-mark  rights  of  its  predecessors,  and 
is  their  successor  in  ownership  thereof.    The  assignment  of  the  trade- 
mark of  1885  by  Hartmann,  Le  Doux  &  Maecker  to  Hartmann  Bros, 
was  not  apparently  acknowledged,  and  has  not  been  proved  by  the 
witness  to  the  signature.    In  1883,  after  the  Rahtjen  patent  expired, 
three  brothers,  under  the  name  of  Holzappel  &  Co.,  conmienced  to 
manufacture  "Rahtjen's  Composition"  in  connection  with  their  other 
paints,  and  in  1890  became  a  joint-stock  company  under  the  name  of 
Uolzappers  Composition  Company,  Limited,  which  was  organized 
under  the  laws  of  Great  Britain  and  is  the  defendant.    A.  C.  Holzap- 
pel, who  joined  them  in  1887,  had  been  from  1875  to  November,  1881, 
an  agent  of  Suter,  Hartmann  &  Co.,  or  connected  with  them  or  with  a 
member  of  that  firm,  in  the  sale  of  'TRahtjen's  Composition."    In 
1890  the  defendant  or  its  predecessors  began  to  send  its  "Rahtjen's 
Composition"  and  other  paints  to  John  A.  Donald  &  Co.  of  New  York 
for  sale,  and  in  1894  the  defendant  took  the  business,  and  has  since 
carried  it  on  in  this  country  in  its  own  name.    It  manufactures  and 
«ell8  other  paints,  the  leading  brand  being  called  the  "International," 
which  kind  it  makes  special  effort  to  sell.    The  business  of  the  de- 
fendant in  the  United  States  from  1890  to  1895,  including  a  few  small 
invoices  sent  to  different  persons  from  1883  to  1890,  amounting  to 
about  92  cwt.,  was  a  fraction  over  2,142  cwt.    It  has  always  been 
sold  as  **Rahtjen's  Composition,  Holzappel's  Manufacture,"  and  no 
'.iffort  has  been  made  to  conceal  the  fact  that  the  defendant  was  the 
manufacturer.    After  the  English  patent  expired,  the  successors  of 
Rahtjen  attempted  to  obtain  an  English  trade-mark  bearing  the 
name  of  *^ahtjen,''  but  were  unable  to  do  so,  except  upon  a  disclaimer 
of  an  exclusiYe  use  of  the  words  "Rahtjen's  patent  composition  for 
ships,  bottoms,  buoys,  etc.,  or  of  any  of  such  words,  except  as  a  part 
of  the  combination  constituting  our  trade-mark." 

Although  minor  issues  of  fact  were  presented  in  the  proofs,  the 
facts  which  have  been  recited  are  those  of  chief  importance  in  the 
case,  with  the  exception  of  those  bearing  upon  the  question  of  laches. 
The  defendant's  case  rests  mainly  upon  the  position  that,  after  the 
forfeiture  in  1880  of  the  English  patent  of  1873,  the  name  'TRahtjen's 
Composition"  became  generic  in  this  country,  and  the  article  could 
be  manufactured  and  sold  in  this  country  by  any  person  who  de- 
scribed himself  as  the  manufacturer.  Reliance  is  placed  upon  the 
^^  of  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct. 
1002,  41  L.  Ed.  118.  It  appears  that  the  firm  of  John  Rahtjen  intro- 
duced their  paint  into  this  country  in  18G9,  and  preferred  not  to  at- 
tempt to  obtain  the  protection  of  a  patent,  but  to  gain  both  reputation 
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and  protection  by  the  character  of  the  article,  and  for  that  purpose 
required  that  it  shoold  be  sold  as  their  product,  and  under  a  trade 
designation.  That  system  has  been  continued  by  each  owner  of  the 
business  in  this  country  to  the  present  time,  and  the  name  of  the  in- 
ventor has  become  fastened  upoh  the  products.  If  a  trade-mark  ex- 
ists in  this  country  in  the  name  of  "Rahtjen's  Composition,"  the  com- 
plainant is  the  owner  of  it  by  virtue  of  the  right  of  succession,  as 
stated  in  the  well-known  case  of  Le  Page  Co.  v.  Russia  Cement  Co., 
2C.C.  A.  555,  51  Fed.  941: 

"ft  is  equitable  that  a  manafacturer  or  dealer,  who  has  given  reputation 
to  any  article,  shouia  have  the  privilege  of  realizing  the  fruits  of  his  labors 
by  transmitting  his  business  and  establishment,  with  the  reputation  which 
has  attached  to  them,  on  his  decease  to  his  legatees  or  executors,  or  during 
his  lifetime  to  purchasers;  and  it  is  also  in  accordance  with  the  principles  of 
law,  and  with  Justice  to  the  community,  that  any  trade-mark,  including  a 
surname,  may  be  sold  with  the  business  or  the  establishment  to  which  it  is 
incident,  because,  while  it  may  be  that  individual  efforts  give  them  their  valne 
at  the  outset,  yet  afterwards  this  is  ordinarily  made  permanent  as  a  part  of 
the  entire  organization,  or  as  appurtenant  to  the  locality  in  which  the  business 
is  established,  and  thenceforward  depends  less  on  the  Individual  efforts  of  the 
originator  than  on  the  combined  result  of  aU  which  he  created." 

It  further  appears  that  after  1869  the  only  patent  which  was  ever 
taken  out  in  any  country  for  the  paint  was  the  English  patent  of 
1873,  which  lapsed  by  Hartmann  &  Bros.'  nonpayment  of  dues  in 
1880.  The  asserted  consequence  is  that,  because  the  name  then  be- 
came publici  juris  in  Great  Britain,  it  became  public  property  every- 
where. There  was  in  1880  a  valid  trade-mark  right  in  the  United 
States,  which  the  Kahtjens  and  their  successors  had  acquired.  The 
lapse  of  the  English  patent  neither  broke  this  trade-mark  nor  inter- 
fered with  the  title  of  its  owners.  They  owned  it,  and,  although  the 
lapse  of  the  English  patent  interfered  very  seriously  with  their  title 
to  exclusive  rights  in  Great  Britain,  it  was  ineffectual  upon  title  in 
another  country.  In  England  the  Rahtjens  undertook  to  acquire  ex- 
clusive rights  by  virtue  of  the  patent  laws.  In  the  United  States 
they  had  previously  acquired  exclusive  rights  by  the  common  law. 
Their  failhre  in  England  does  not  cause  a  cessation  of  their  common- 
law  rights  in  the  United  States.  The  lapse  of  the  English  patent 
could  not  cause  a  lapse  of  trade-mark  rights  throughout  the  world. 

The  Singer  Mfg.  Co.  Case,  supra,  had  exclusive  reference  to  the 
continuance  of  a  monopoly  in  this  country  upon  which  letters  pat- 
ent of  this  country  had  expired,  and  the  court  held  that  the  right  to 
use  the  name  passed  to  the  public  in  this  country  with  the  expiration 
of  the  exclusive  right  created  by  the  patent  to  make  and  s^U  the  a^ 
tide.  The  decision  followed  the  previous  general  course  of  decisions 
in  the  courts  of  this  country  and  elsewhere,  but  it  did  not  relate  to 
the  facts  of  this  case,  as  obviously  appears  in  the  opinion  of  Mr. 
Justice  White,  who  spoke  for  the  court.  In  the  Scotch  and  English 
and  French  sewing-machine  cases  for  an  injunction  against  the  use 
of  the  name  of  the  maker,  wherein  the  injunction  had  been  granted, 
thjB  machines  had  not  been  patented  in  those  countries.  In  the 
French  case  of  Howe,  where  the  French  courts  enjoined  the  use  of 
that  name  on  a  sewing  machine,  the  court,  as  a  basis  of  its  decree, 
used  the  following  language: 
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"And  whereas,  they  [Howe  and  his  heirs]  did  not  take  patents  In  France 
for  the  invention  and  their  improvements,  which  have  therefore  fallen  into  the 
pahlic  domain,  and  have  never,  either  expressly  or  tacitly,  abandoned  the  right 
to  afllx  his  name  [that  of  Howe]  to  the  products  of  the  invention/'  Singer 
ilfg.  Co.'s  Case,  163  U.  S.  195,  190,  199,  16  Sup.  Ct  1014,  41  L.  Ed.  129. 

It  is  a  matter  of  common  Itnowledge  that  Howe  took  out  patents 
oi)on  his  machine  and  its  improvements  in  this  country. 

Attention  is  called  by  the  defendant  to  two  continental  decisions, 
one  of  the  Brussels  court  of  appeals  and  the  other  of  the  criminal 
chamber  of  the  land  court  at  Hamburg,  in  cases  respecting  the  ex- 
clusive right  of  the  Rahtjens  to  the  trade-mark.  The  Brussels  deci- 
sion was  based  upon  the  fact,  as  found,  that  in  Belgium  the  name 
indicated  an  article,  and  not  the  maker.  The  attempt  is  made  in 
this  case  to  show  that  in  the  public  mind  in  this  country  the  name 
of  "Rahtjen's  Composition'*  is  a  descriptive  name,  which  is  under- 
stood to  designate  a  thing,  and  not  its  origin;  as,  for  example,  the 
word  **hansom,''  when  applied  to  a  cab,  now  means  simply  a  partic- 
ular style  of  vehicle.  We  are  not  able  to  find  from  the  record,  as  a 
fact,  that  in  the  United  States  the  name  "Rahtjen^s  Composition"  has 
become  a  generic  name,  and  now  means  a  composition  made  by  any 
one  after  the  original  formula  of  Rahtjen.  A  few  witnesses  say  that 
they  supposed  that  the  complainant  and  the  defendant  were  compet- 
itors in  the  manufacture  of  an  article  called  by  the  same  name,  but 
the  testimony  does  not  show  that  the  fact  exists  in  this  country, 
which  was  found  by  the  Brussels  court  of  appeals,  that: 

'^n  the  eyes  of  the  pubUc,  this  name  of  'Rahtgen'  has  become  a  sort  of 
qnaHfjlng  adjective,  indicative  of  this  special  product." 

The  Hamburg  case  was  a  criminal  one,  founded  upon  a  criminal 
statute,  and  the  representatives  of  Holzappel  were  not  found  to  have 
committed  the  offense  which  was  defined  by  the  existing  statute,  and 
which  was,  in  substance,  having  knowingly  made  untrue  statements 
of  fact. 

The  defendant  next  insists  that  the  complainant's  laches  should 
prevent  any  decree  in  its  favor.  It  is  true  that  the  defendant  has 
sold  its  manufacture  of  '*Rahtjen's  Composition"  to  a  certain  extent 
since  1890,  but  the  sales  have  been  comparatively  small,  and  did  not 
interfere  with  the  complainant's  business  to  any  marked  extent,  un- 
til the  defendant  obtained  a  contract  with  the  naval  department  of 
the  United  States  government,  in  answer  to  a  call  for  offers  of  "Raht- 
jen's  Composition,"  when  suit  was  promptly  commenced.  The  de- 
fendant's chief  brand  of  paint  is  the  "International  Composition," 
and  it  has  been  their  endeavor  to  sell  that  brand,  if  they  could,  "and, 
failing  that  *Rahtjen's  Composition.'"  The  defense  of  laches  is 
nominal,  rather  than  real,  for  the  defendant's  interference  with  the 
property  rights  of  the  plaintiff  was  for  many  years  inconsiderable, 
and  under  no  decision  merits  a  refusal  of  a  decree  of  injunction. 
Under  all  the  circumstances  of  the  case,  we  are  not  inclined  to  direct 
a  decree  for  an  accounting. 

The  decree  of  the  circuit  court  (97  Fed.  949)  is  reversed,  with 
costs,  and  the  case  is  remanded  to  that  court,  with  instructions  to 
enter  a  decree  enjoining  the  defendant  from  selling  or  offering  to 
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sell  paint  under  the  name  of  ''Rahtjen's  Composition,"  and  from 
using  that  name  upon  its  packages  or  in  its  advertisements  as  be- 
longing to  paint  of  its  manufacture,  in  accordance  with  the  forego- 
ing opinion,  and  for  costs  of  that  court 

WALLACE,  Circuit  Judge.  I  dissent  from  the  opinion  of  the 
court.  I  am  of  the  opinion  that  the  alleged  trade-mark  of  the  com- 
plainant is  public  property — ^First,  because  the  name  was  the  generic 
description  of  a  patented  article,  and  passed  to  the  public  upon  the 
expiration  of  the  patent;  and,  secondly,  because  the  name  has  long 
ceased  to  denote  the  source  of  the  manufacture  of  the  article.  Raht- 
jen  and  his  sons  were  the  original  manufacturers  and  sellers  in  Ger- 
many of  an  article  which  they  called  "Rahtjen's  Composition,"  made 
after  a  formula  originated  by  one  of  them,  and  having  properties 
peculiarly  useful  for  preserving  the  hulls  of  vessels.  In  November, 
1873,  Kahtjen  obtained  a  patent  in  England  for  the  article.  "Raht- 
jen's Composition"  gradually  became  known  to  the  maritime  world 
as  the  name  of  an  article  made  according  to  the  formula  of  the  pat- 
ent. The  monopoly  under  the  English  patent  expired  in  1880. 
Thereafter  the  article  was  made  and  sold  by  manufacturers  by  the 
name  of  "Rahtjen's  Composition"  in  England  and  on  the  continent, 
and  the  name  ceased  to  designate  any  particular  source  of  manufac- 
ture. The  successors  of  the  original  manufacturers,  who  had  ac- 
quired the  sole  right  to  manufacture  and  sell  the  article  in  England, 
when  they  applied  there  for  the  registration  of  a  trade-mark  for  the 
article,  disclaimed  the  exclusive  right  to  that  name.  When  they 
sought  in  1886  to  prevent  manufacturers  in  Belgium  from  selling  the 
article  as  "Rahtjen's  Composition,"  the  Belgian  courts  refused  re- 
lief; deciding  that  any  person  who  did  not  represent  the  article  as 
purporting  to  be  manufactured  by  the  Rahtjens  or  their  successors' 
in  business  had  a  right  to  sell  it  under  the  name  by  which  it  had 
become  generally  known.  I  am  at  a  loss  to  understand  why  any 
different  decision  should  be  made  in  this  country;  but  the  court 
seems  to  be  of  opinion  that  the  name  is  a  good  trade-mark  here,  be- 
cause no  patent  was  ever  obtained  for  the  article  in  this  country,  and 
because  the  successors  in  business  of  Rahtjen  have  always  sold  it 
here  under  the  name  originally  applied  to  it.  This  means  that  a 
man  can  have  a  trade-mark  in  this  country  in  a  name  which  is  com- 
mon property  everywhere  else.  If  this  is  good  law,  then  any  person 
here  buying  in  Belgium,  or  elsewhere  in  Europe,  or  in  England,  the 
article  known  as  ^^ahtjen's  Composition,"  can  be  prevented  from 
dealing  in  it  here  under  the  name  by  which  he  bought  it  So  long 
as  Rahtjen  and  his  associates  and  successors  in  business  enjoyed  a 
monopoly  of  the  manufacture  of  the  article,  the  name  not  only  iden- 
tified the  characteristics  of  the  article,  but  also  denoted  the  source  of 
manufacture;  but  when  the  monopoly  ceased,  and  the  article  passed 
into  the  domain  of  public  property,  the  name  which  had  been  its 
generic  designation  also  passed.  Their  monopoly  has  ceased  to  ex- 
ist in  this  country  as  well  as  abroad,  and  the  property  in  the  name 
can  no  more  survive  here  than  it  can  abroad. 

Irrespective  of  the  effect  of  the  expiration  of  the  patent,  the  desig- 
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nation  has  become  publici  juris  through  its  long  use  by  dealers  in 
the  article  which  it  describes;  and  whether  this  is  attributable  to 
the  acquiescence  of  the  complainant  and  its  predecessors,  or  to  their 
laches,  is  immaterial,  since  their  conduct,  active  or  passive,  has  led 
to  the  result.  One  test  by  which  to  determine  whether  a  word  which 
was  originally  a  trade-mark  has  become  publici  juris  is  whether  the 
use  of  it  by  i)ersons  other  than  the  original  owner  is  still  calculated 
to  mislead  the  public,  and  induce  them  to  buy  goods  not  made  by  the 
original  owner,  upon  the  supposition  that  they  are  his  goods.  When- 
ever the  name  has  come  to  be  so  generally  understood  by  the  public 
dealing  in  the  article,  as  denoting  the  article  itself,  that  nobody  can 
be  deceived  by  the  use  of  it  into  the  belief  that  it  was  made  by  any 
particular  person,  the  right  to  it  as  a  trade-mark  is  gone.  Ford  v. 
Foster,  7  Ch.  App.  611.  If  that  test  is  applied  to  this  case,  there 
can  be  no  doubt  the  name  is  no  longer  a  valid  trade-mark. 

There  is  no  pretense  that  the  defendants  have  represented  their 
article  to  be  the  manufacture  of  the  complainants,  or  of  their  pred- 
ecessors in  business.  I  think  the  case  was  properly  decided  in  the 
court  below,  and  that  the  decree  should  be  affirmed 


(101  Fed.  266.) 

STOKES  BROS.  MFG.  CO.  v.  HELLER  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  2,  1900.) 

L  Patents— Ikfbinoement— Rasp-Cutting  Machines. 

The  Stokes  patents,  Nos.  376,400  and  897,254,  for  improvements  in  rasp- 
cutting  machines,  are  neither  for  primary  inventions,  and  the  claims  must 
be  limited  to  the  specific  combinations  described.    As  so  construed,  held 
not  infringed, 
a  Same. 

The  Stokes  patent.  No.  397,254,  for  improvements  in  rasp-cutting  ma* 
chines,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  states  for  the  Dis- 
trict of  New  Jersey. 
For  opinion  below,  see  96  Fed.  104. 

W.  C.  Strawbridge,  for  appellant. 
John  Dane,  Jr.,  for  aj^liees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

ACHESON,  Circuit  Judge.  This  appeal  involves  two  letters  pat- 
ent for  improvements  in  rasp-cutting  machines,  namely,  No.  376,400, 
granted  January  10,  1888,  to  James  and  George  W.  Stolces,  and  No. 
397,254,  granted  February  5,  1889,  to  Philip  S.  Stokes.  The  ca&e 
turns  upon  the  question  of  infringement. 

The  earlier  of  these  patents  has  five  claims,  but  infringement  of 
the  fifth  claim  only  is  charged.    That  claim  reads  thus: 

"(5)  In  a  rasp-cutting  machinet  the  combination  of  a  puncliing  hammer- 
bead,  E,  the  adjusting  screw,  33,  the  flat  spring,  and  the  punch,  34,  substan* 
tiaiJy  as  set  forth.** 
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The  constituents  entering  into  this  combination  will  be  best  un- 
derstood by  reference  to  the  following  extract  from  the  specifica- 
tion, namely: 

"The  hammer,  B,  is  recessed  In  its  outer  side  (see  Figs.  5  and  6),  and  tlie 
punch  socliet,  30,  is  hinged  therein  by  pivot,  31.  The  spring,  32,  presses  the 
socket  outwardly  as  far  as  the  screw,  33,  passing  loosely  through  the  hack 
of  the  hammer-head,  will  permit.  The  punch,  34,  being  driven  into  the 
rasp  blank,  will  be  carried  against  the  tooth  by  the  inclination  of  the  bevels 
on  the  back  of  the  punch,  and  the  more  ready  yielding  of  the  metal  hi  front 
of  it,  which  will  cause  the  teeth  to  be  raised  very  nearly,  If  not  quite,  as 
much  as  the  total  displacement  of  the  metal  by  the  punch.  The  essential 
future  of  this  part  of  the  device  is  the  elastically  held  punch,  the  details 
of  which  may  be  somewhat  changed  without  departure  from  the  spirit  of 
this  invention." 

Looking  at  the  above  quotation,  in  connection  with  the  patent 
drawings,  we  see  that  the  punching  hammer-head,  E,  of  claim  5, 
is  the  lower  end  of  the  hammer,  and  includes,  as  an  essential  part 
of  the  described  apparatus,  a  tool-holding  frame,  "the  punch  socket, 
30,"  which  is  hinged  to  tie  hammer-head  by  the  pivot,  3L  Thia 
socket,  carrying  the  punch,  34,  and  swinging  in  its  pivot,  31,  is 
pressed  outwardly  by  the  fiat  spring,  32,  the  movement  being  Ihn- 
ited  by  the  screw,  33,  the  turning  of  which  will  vary  the  extent 
of  the  outward  movement,  as  the  screw  is  set  in  the  socket,  30, 
and  passes  loosely  through  the  back  of  the  hammer-head  on  which 
the  head  of  the  screw  bears.  It  is  manifest  that  the  claim  here  in 
question  is  a  very  specific  one.  The  calls  are  for  *the  combination 
of  a  punching  hammer-head,  E,  the  adjusting  screw,  33,  the  flat 
spring,  and  the  pxmch,  34,  substantially  as  set  forth."  It  is  not  pre- 
tended that  the  defendants  infringe  any  of  the  other  claims  of  this 
patent.  Do  they  employ  the  particular  combination  described  in 
and  covered  by  claim  5?  The  proofs  require  us  to  answer  nega- 
tively. We  do  not  find  in  the  defendants'  machine  the  hammer- 
head, E,  of  the  patent  or  anything  like  it.  The  defendants'  ham- 
mer moves  separately  from,  and  independently  of,  the  tool-holder. 
Again,  the  defendants'  machine  has  neither  the  adjusting  screw, 
33,  nor  the  fiat  spring  of  the  patent.  Here  the  parts  of  the  two  ma- 
chines differ  substantially,  both  structurally  and  in  function. 

We  cannot  accede  to  the  proposition  advanced  by  the  appellant's 
counsel  that  patent  No.  376,400  is  for  a  pioneer  invention.  Not  only 
are  earlier  patents  for  rasp-cutting  machines  produced,  but  the 
proofs  show  that  operative  rasp-cutting  machines  were  in  actual 
use  prior  to  the  date  of  this  invention.  That  fact  is  recognized  by 
the  specification  of  this  patent;  for  therein  the  described  inven- 
tion is  represented  as  an  improvement  upon  prior  machines,  curing 
defects  therein.  The  relation  of  these  patentees  to  the  art  is  that 
of  improvers  only.  But,  if  the  invention  of  this  patent  could  be 
classified  as  a  primary  one,  still  the  terms  of  claim  5  are  so  re- 
stricted that  upon  no  sound  principle  of  construction  could  it  be 
held  to  cover  the  devices  used  by  the  defendants.  Keystone  Bridge 
Co.  V.  Phoenix  Iron  Co.,  95  U.  S.  274,  24  L.  Ed.  344;  Railroad  Co.  t. 
Mellon,  104  U.  S.  112,  26  L.  Ed.  639;  McOain  v.  Ortmayer,  141  U. 
S:  419,  12  Sup.  Ct  76,  35  L.  Ed.  800;  Wright  v.  YuengUng,  155  U. 
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a  47,  15  Sap.  Ct.  1,  39  L.  Ed.  64;  Lewis  v.  Steel  Co.,  17  U.  S.  App. 
296,  8  C.  C.  A.  41,  59  Fed.  129.  We  are  obliged  to  hold  that  infriiige- 
in«it  by  the  defendants  of  claim  5  of  patent  No.  376,400  is  not  shown. 
The  claims  of  the  second  patent,  No.  397,254,  alleged  to  be  in- 
fringed, are  the  following,  namely: 

"(1)  The  punch  stock  held  In  the  anvil  frame,  and  pivoted  at  or  about  Its 
center,  in  combination  with  a  spring  or  springs  applied  to  its  upper  end 
above  the  pivot,  the  cutter  or  punch  being  held  in  the  stock  with  its  point 
below  the  pivot  substantially  as  shown  and  described. 

"(2)  The  hammers,  J  and  J',  acted  upon  by  springs  and  cams,  one  preced- 
ing the  other,  in  combination  with  the  anvil  frame  and  the  punch  stock  and 
punch,  substantially  as  described. 

"(3)  The  anvil  frame  and  pivoted  punch  stock,  H',  In  combination  with  the 
two  hammers,  J  and  J',  and  means  for  operating  the  hammers  so  that  one 
will  deliver  its  blow  before  the  other,  substantially  as  described." 

"(6)  The  punch  stock,  H',  attached  to  rod,  H,  and  the  anvil  frame,  K,  and 
means  for  moving  the  rod,  H^,  and  punch  stock  laterally,  in  combination 
with  the  hammers,  means  for  operating  them,  the  table,  F,  feed  table,  F', 
and  means  for  moving  the  same,  substantially  as  described.'* 

**(X0)  The  inclined  table,  F,  the  punch  stock,  means  for  operating  the  same, 
the  hammers,  and  means  for  operating  them,  in  combination  with  the  feed 
table,  F%  held  in  the  inclined  table,  F,  and  means  for  intermittently  moving 
the  same  longitudinally,  substantially  as  described.*' 

It  is  not  deemed  to  be  necessary  to  go  into  a  prolonged  description 
of  the  complex  organization  of  the  machinery  of  this  patent.  A  few 
details,  however,  particularly  pertinent  to  the  above-recited  claims, 
may  be  noted  profitably.  A  solid  frame,  E,  extends  across  the 
machine  above  the  inclined  bed  plate.  An  anvil  frame,  K,  is 
moxmted  by  dovetailed  ways,  so  as  to  be  free  for  vertical  reciproca- 
tion with  respect  to  frame,  E.  Within  a  recess  in  the  lower  por- 
tion of  the  anvil  frame  is  pivotally  mounted  a  punch  stock,  H',  which 
carries  a  punch,  H.  The  upper  end  of  the  pivoted  punch  stock  is 
normally  in  contact  with  a  plate,  a',  overhanging  the  recess  in  which 
the  punch  stock  is  mounted,  the  upper  end  of  which  is  yieldingly  re- 
tained against  the  face  of  the  anvil  frame  by  a  spring  encircling  a 
headed  stud,  which  stud  is  engaged  in  plate,  a'.  Two  hammers, 
one  of  them  tubular  and  inclosing  the  other,  are  employed.  These 
hammers  are  each  actuated  by  a  downwardly  pressing  spring,  and 
are  adapted  alternately  to  deliver,  one  a  light  blow,  and  the  other 
a  heavy  blow,  upon  the  top  of  the  anvil  frame,  K.  The  rasp  blank 
is  mounted  upon  a  feed  table,  F,  which  rests  upon  an  inclined 
table,  F. 

Now,  the  defendants'  machine  has  no  anvil  frame  whatsoever.  It 
has  no  pivoted  punch  stock,  and  it  does  not  have  two  hammers,  but 
a  single  hammer  only.  Therefore  it  does  not  embody  the  constitu- 
ents of  any  of  the  five  claims  of  this  patent  (No.  397,254)  alleged  to 
be  infringed.  The  proofs  ve  entirely  convincing  that  the  parts 
found  in  the  defendants'  machine  are  very  materially  different  in 
form,  function,  mode  of  operation,  and  combination  from  those  of 
this  patent. 

We  have  already  seen  that  the  earlier  of  the  two  patents  in  suit 
was  not  a  pioneer.  Much  less  can  this  later  patent  be  regarded 
as  covering  a  primary  invention.  The  proofs  clearly  show  that  it 
41  O.C  J^.— 22 
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^oes  not.  Any  construction,  then,  which  would  bring  the  defend- 
ants' device  within  the  scope  of  any  of  the  claims  here  in  question  is 
excluded,  as  well  by  the  prior  art  as  by  the  specific  terms  of  the  sev- 
eral claims.  This  view  is  abundantly  sustained  by  the  decisions 
in  the  above-cited  cases,  to  which  many  others  might  be  added.  Duff 
V.  Pump  Co.,  107  U.  S.  636,  2  Sup.  Ct.  487,  27  L.  Ed.  517;  Bragg  v. 
Fitch,  121  U.  S.  478,  7  Sup.  Ct.  978,  30  L.  Ed.  1008;  Knapp  v.  Mores, 
150  U.  S.  221,  14  Sup.  a.  81,  37  L.  Ed.  1059. 

The  conclusion  of  the  circuit  court  that  no  infringement  of  either 
of  these  patents  was  shown  was  right,  and  accor^gly  the  decree 
dismissing  the  bill  of  complaint  is  affirmed. 


(101  Fed.  269.) 

AC?ME  FLEXIBLE  CLASP  CO.  V.  CARY  MFG.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  3,  1900.) 

No.  129. 

Patents— Inpringbmrnt— Staple  Fasteners. 

The  Swett  patent,  No.  314,204,  for  a  staple  fastener  for  wooden  vessels, 
discloses  Invention,  and  Is  not  void  for  anticipation  or  prior  nse;  also,  JtoUT 
Infringed. 

Appeal  from  the  Circuit  Conrt  of  the  United  States  for  the  South- 
ern  District  of  New  York. 

This  is  an  appeal  from  a  decree  of  the  circuit  court,  Southern  dis- 
trict of  New  York,  holding  that  letters  patent  314,204,  of  March  17^ 
1885,  to  W.  O.  Swett,  for  a  staple  fastener  for  wooden  vessels,  were 
valid,  and  infringed  by  defendant,  and  awarding  an  injunction  and 
accounting.    96  Fed.  344,  99  Fed.  500, 

John  P.  Bartlett,  for  appellant. 
Douglas  Dyrenforth,  for  appellee. 

Before  WALLACE,  LAOOMBE,  and  SHIPMAN,  Qrcnit  Judges. 

LACOMBE,  Circuit  Judge.  The  specification  states  that: 
"The  invention  consists  in  a  staple,  whose  pointed  shanks  are  projections 
from  a  plate  which  is  made  so  thin  at  Its  middle  portion  as  practically  to  be 
nonelastic,  whereby  the  shanks,  which  are  driven  Into  the  wood,  wiU  not  be 
drawn  out  by  the  spring  of  the  metal,  and  at  the  same  time  the  thickness  of 
the  connecting-plate  shall  not  be  such  as  to  interfere  when  storing  or  handling 
fastened  packages,  or  the  shanks  be  removed  by  contact  with  other  articles. 
A,  B,  0,  D,  represent  the  fastener  ready  for  use.  D,  D,  are  the  shanks,  which 
are  made  pointed  at  their  ends,  and  of  heavy  metal  at  O,  C,  where  they  are 
turned  substantiaUy  at  right  angles  to  the  plate,  A,  B,  B.  Those  portions  of 
this  plate  at  B,  B,  are  of  thick  metal  to  form  sufficient  heads  for  driving  the 
shanks,  D,  D,  Into  wood.  The  middle  portion,  however,  from  B  to  A,  ia 
formed  graduaUy  thinner,  that  It  may  be  eaallji  bent  over  the  comer  of  a  pack- 
age," 

J , ^ 
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'In  the  manufacture  of  these  fasteners  I  prefer,  as  the  best  means  now 
koown,  to  make  the  devices  of  a  continuous  wire  of  the  proper  size  and 
strength,  and  cut  it  In  the  required  length  diagonally,  as  the  wire  is  passing 
on  ordinary  dies  for  that  purpose,  when  the  metal  is  hot,  and  by  a  swage, 
b^ore  the  metal  is  cold,  flatten  the  central  part.  A,  at  the  same  time  bending 
the  shanks,  D,  D.  •  ♦  •  By  this  method  of  construction  my  invention  is 
attained;  that  is,  a  fastener  whose  connecting  plate  or  bar  contains  less  metal 
in  cross  section  than  the  shanks  at  C,  G,  or  metal  made  so  thin  that  where 
bent  it  has  practically  no  spring  to  draw  out  the  shanks,  D.  In  practice,  the 
thick  parts,  B,  terminate  so  soon  In  the  thin  plate,  A,  that  they  will  be  so  im- 
bedded in  tbe  wood,  where  the  shanks  are  properly  driven,  that  for  ordinary 
packages  the  fastener  will  not  project  from  the  wood  only  about  the  thickness 
of  ordinary  sheet  tin.  *  *  *  I  claim  that  a  staple  fastener  with  any  form 
of  reduced  metal  at  the  middle  portion  of  the  bar.  A,  would  be  my  Invention, 
providing  the  spring  of  the  metal  was  reduced  so  as  not  to  draw  on  the 
shanks,  D,  D,  where  applied  to  a  package." 

The  single  claim  of  the  patent  reads: 

"A  fastener  for  securing  wooden-package  covers,  formed  of  a  single  piece  ^ 
of  metal,  with  tapered  shanks,  D,  and  a  thin  metal  plate,  A,  which  is  thick' 
enough  at  its  Junction  with  bases,  0,  of  shanks,  D,  to  form  heads,  B,  for  driv- 
ing the  shanks,  D,  in  the  wood,  as  specified.*' 

VariooB  patents  are  cited  in  defense:  Barney,  155,916,  of  October 
13,  1874;  Gary,  180,198,  of  April  11,  1876;  Winne,  205,226,  of  June 
25, 1878;  Moore,  244,282,  of  July  12, 1881;  Willard,  303,775,  of  1884. 
An  of  these,  except  Gary,  are  for  fastening  wooden  covers  to  wooden 
tubs,  barrels,  or  boxes.  Evidently  a  practical  and  eflRcient  fastener 
liad  been  sought  for,  for  10  years  before  the  issue  of  the  patent  in 
suit  Bobsequent  to  such  issue  the  assignees  of  the  patent  began 
to  manufacture  and  offer  to  the  public.  Their  output  of  the  new 
fasteners  has  increased  until  it  is  is  now  nearly  60,000,000  a  year, 
and  for  13  years  since  the  issue  of  the  patent  there  appears  to  have 
been  but  one  infringer,  who  desisted  promptly  when  threatened 
with  suit.  None  of  the  prior  patents  above  cited  anticipate.  In  Bar- 
ney, Gary,  Winne,  and  Willard,  the  fasteners  are  made  of  wire, 
which  is  not  thinned  at  the  place  where  it  is  intended  to  be  bent  so  as 
to  reduce  the  spring  of  the  metal.  The  prior  patent  which  comes 
nearest  to  the  one  in  suit  is  Moore,  244,282,  of  July  12,  1881,  for  a 
tub-fastener.    This  device  is  shown  in  the  following  figure; 


A  is  a  strip  of  tin  or  other  suitable  sheet  metal,  into  opposite  ends 
of  which  are  inserted  headed  nails  or  tacks,  B,  B.  To  prevent  the 
tacks  from  falling  out,  the  ends  of  the  strip  through  which  the  tacks 
are  inserted  are  doubled  in  under  the  strip  as  shown  in  the  drawing. 
The  entire  strip  is  so  thin  as  to  be  substantially  without  spring  when 
bent,  but,  composed  as  it  is  of  three  parts,  it  lacks  rigidity,  and  the 
folded  end  portion,  containing  two  laK)ed-over  thicknesses  of  the 
metal  besides  the  head  of  the  tack  or  nail,  will  project  above  the  sur- 
face of  the  wood,  because  its  broad,  flat  base  cannot  well  be  driven 
in,  whereas  the  shanks  of  complainant's  patent  can  be  driven  in  until 
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the  bend  itself  is  sunk  so  far  into  the  wood  that  it  will  not  project 
more  above  the  surface  to  which  it  is  applied  than  will  the  central, 
thinned  portion  of  the  stajde.  In  view  of  the  Moore  patent  and  of 
the  state  of  the  art,  the  patent  in  suit  is  an  extremely  narrow  one; 
but  in  view  of  the  favor  with  which  it  has  b^n  received  by  the 
trade,  and  the  long  acquiescence  shown,  we  are  not  prepared  to  hold 
that  there  was  no  invention  in  so  reorganizing  the  fastener  of  the 
prior  art  as  to  produce  for  the  first  time  a  device  which  the  expert  de- 
scribes as  a  "fastener  having  two  tapered  or  pointed  shanks  at  the 
ends  of  an  integral  thin  connecting  strip,  the  connecting  strip  being 
in  such  form  and  so  proportioned  as  to  bend  readily  in  use,  and  with- 
out such  elasticity  as  to  tend  to  draw  the  shanks  from  the  wood; 
the  metal  of  the  fastener,  at  the  points  of  jimction  of  the  connect- 
ing strip  with  the  shank,  being  sufBciently  heavy  to  receive  the  force 
by  which  the  shanks  are  driven  into  the  wood  of  a  package  in  use." 

The  conclusion  above  expressed  as  to  invention  renders  it  unneces- 
sary to  consider  the  effect  of  the  rejection  by  the  patent  office  of  the 
other  two  original  claims  (the  one  allowed  was  not  amended),  which 
did  not  contain  the  feature  of  an  integral  structure. 

An  attempt  haB  been  made  to  show  prior  public  use  in  this  conn- 
try;  the  alleged  anticipating  devices  being  used  to  hold  together  the 
strips  of  wood  constituting  a  tea  chest.  A  card,  marked  "Exhibit  J'' 
containing  four  samples,  has  been  introduced.  Three  of  these,  al- 
though crudely  made,  present  every  feature  of  the  patented  fastener, 
as  enumerated  in  the  above  quotation  from  the  testimony  of  the  ex- 
pert. If  there  were  satisfactory  evidence  in  the  case  to  show  tiiat 
they  had  been  in  public  use  here  at  a  sufficiently  early  date,  they 
would  defeat  the  patent.  The  first  witness  (Hamilton)  called  by  de- 
fendant has  been  connected  with  the  tea  business  in  New  York  since 
1885;  prior  thereto,  in  Glasgow,  London,  and  Yokohama.  He  pro- 
duced two  samples  similar  to  Exhibit  J,  which  he  had  taken  from  tea 
chests  in  his  possession,  when  he  testified  (1898).  How  long  the  tea 
chests  had  been  here,  does  not  appear.  He  testified  that,  ever  since 
he  had  known  of  China  teas,  they  came  in  chests  fastened  together  by 
such  clamps  or  staples.  His  testimony  as  to  public  use  outside  of 
this  country,  and  as  to  any  public  use  here  subsequent  to  his  going 
into  business  in  New  York,  is,  of  course,  immaterial.  He  farther 
testified  that  he  made  occasional  visits  here  in  1874  or  1875,  and  sub- 
sequent thereto,  and  his  entire  testimony  upon  the  point  in  question 
is  comprised  in  an  answer  to  a  single  leading  question,  as  follows: 

''Q.  18.  Were  or  were  not  fasteners  such  as  Exhibit  F  [the  samples  he  pro- 
duced] In  use  on  tea  chests  In  this  country  which  had  come  from  China  at  the 
time  of  your  first  visit  here?    A.  Yes." 

The  only  other  witness  on  this  branch  of  the  case  was  Mead.  He 
had  been  connected  with  the  tea  business  in  this  city  for  25  years, 
and  produced  the  samples.  Exhibit  J,  which  on  September  23,  1898, 
he  removed  from  a  tea  chest  that  had  been  in  his  possession  for  over 
17  years.  So  far  as  appears,  his  attention  had  never  been  called  to 
the  fastenings  of  that  particular  chest  till  he  removed  them.  He 
testified  that,  although  he  had  been  more  or  less  familiar  with  pack- 
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ages  of  tea,  he  had  not,  daring  the  period  since  he  went  into  the  tea 
business,  been  well  acquainted  with  the  method  of  securing  the  pari:s 
of  tea  packages  together.  During  his  connection  with  the  business 
he  had  known  of  this  fastener  (same  style  as  Exhibit  J),  and  added, 
"During  the  period  of  my  connection  with  the  tea  business,  I  have 
seen  tea  coopers  use  fasteners  of  somewhat  similar  make  in  coopering 
teas  in  this  country;"  but  he  failed  to  state  at  what  stage  of  his  con- 
nection with  the  business  he  first  noticed  this  use  of  the  Chinese 
staples,  or  even  whether  it  was  anterior  to  the  application  for  the  pat- 
ent. The  brief  and  fragmentary  testimony  of  these  two  witneses  is 
unpersaasive,  especially  in  view  of  the  circumstance  that  no  one 
whose  bnsiness  made  him  familiar  with  the  chest,  rather  than  with 
its  contents,  was  called.  The  evidence  of  Mead  indicated  where  the 
best  witnesses  on  this  subject  were  to  be  sought  for,  and  their  non- 
production  would  seem  to  require  greater  caution  in  accepting  the 
statements  of  others.  Hie  infringing  device  of  defendant  is  almost  a 
Chinese  copy  of  the  fastener  of  the  patent.  It  has  two  tapered,  point- 
ed shanks,  at  the  ends  of  an  integrcd  connecting  strip,  which  has  been 
thinned,  but  not  to  such  an  extent  as  complainant's,  and  then  split 
longitudinally.  The  thinning  and  splitting  make  it  possible  to  bend 
the  connecting  strip  readily,  without  leaving  in  it  such  elasticity  as 
would  tend  to  draw  the  shanks  from  the  wood.  The  metal  of  the 
fastener  at  the  points  of  junction  of  the  connecting  strip  with  the 
shank  are  sufficiently  heavy  to  receive  the  force  by  which  the  shanks 
are  driven  into  the  wood;  and  the  structure  of  the  staple  admits  of  its 
being  driven  into  the  wood  so  far  that  the  ends  will  not  project  fur- 
ther than  the  flat  and  split  portion.    Infringement  seems  plain. 

Application  was  made,  after  decision,  for  a  rehearing,  upon  what 
was  alleged  to  be  newly-discovered  evidence.  The  application  was 
denied  by  the  circuit  court,  on  the  authority  of  Baker  v.  Whiting,  1 
Btory,  218,  Fed.  Cas.  No.  786,  in  which  denial  we  entirely  concur. 
The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


(101  Fed.  272.) 

CERBALINE  MFG.  CO.  V.  BATES  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  16, 1900.) 

No.  391. 

1.  Patents— Const  B'jcTiON— Process  Patents. 

The  statemeDt  of  a  process  by  a  patentee,  to  be  sustainable,  must  not 
only  clearly  distinguish  the  old  from  the  new,  so  that  the  novelty  claimed 
is  obvious,  but  must  point  out  the  new  steps  so  definitely  that  on^  wish- 
ing to  use  that  process  for  the  production  of  the  desired  product  win  have 
a  clear  chart  before  his  eye. 

2.  Same— Food  Pboddcts. 

The  Gent  product  and  process  patent.  No.  223,&47,  for  Improved  alimen- 
tary products  from  com,  Is  void  for  lack  of  novelty  and  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 
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The  biU  ffled  In  the  Circuit  Court,  for  the  District  of  Indiana  was  to  restrain 
the  appellees  from  infringing  Letters  Patent  No.  223,847,  issued  January  27, 
1880,  to  Joseph  F.  Gent,  for  Prepared  Cereals;  the  application  being  filed 
September  1,  1879.    The  appellant  Is  the  assignee  of  Joseph  F.  Gent 

On  the  hearing  in  the  Circuit  Court  the  bill  was  dismissed  for  want  of 
equity,  and  thereupon  the  case  was  brought  on  appeal  to  this  court 

The  patent  as  issued  is  as  follows: 

**Be  it  known  that  I,  Joseph  F.  Gent  of  Columbus,  In  the  County  of  Bar- 
tholomew-and  State  of  Indiana,  have  invented  certain  new  and  useful  Improved 
Alimentary  Products  from  com.    ♦    •    ♦ 

"The  object  of  my  invention  is  to  obtain  from  the  cereal  known  by  the 
several  names  of  *com,*  'Indian  com,*  'maize,'  a  new  alimentary  product, 
and  to  manufacture  this  new  product  in  such  a  manner  that  it  shall  possess 
the  quality  of  keeping  in  any  climate. 

**To  these  ends  the  first  part  of  my  Invention  consists  of  the  new  product 
composed  of  dry  flakes  made  from  clipped  and  purified  kernels  of  com. 

'The  second  part  of  my  invention  consists  of  a  compound  process,  the  first 
step  of  which  consists  of  the  separation  of  the  hulls  and  Impurities  from  the 
kernels  of  com  by  subjecting  the  com  to  a  dry  clipping  and  cracking  op«a- 
tion,  and  by  separating  the  hulls  and  impurities  from  the  heavier  coarser 
portions  by  sifting  and  winnowing,  or  cither  of  these  operations,  to  obtain 
a  purified  granular  product 

''The  second  step  of  the  process  consists  in  the  steaming  of  the  granular 
product  for  the  purposes  of  softening  and  toughening  the  granules  [without 
cooking  the  same]. 

''The  third  step  of  the  process  consists  of  warm-rolling  the  soft  and  tongh 
and  wet  granules  for  the  purposes  of  rolling  or  pressing  the  granules  into  fiakes 
and  of  drying  and  hardening  the  particles. 

"In  order  that  my  invention  may  be  clearly  understood,  I  will  proceed 
to  describe  the  process  which  I  have  successfully  practiced  for  the  production 
of  the  new  product  from  corn. 

"The  winnowed  kemels  of  com  may  be  passed  through  a  suitable  mill  to 
crack  and  hull  them,  and  the  cracked  grits  sifted  or  bolted  to  separate  the 
hulls  as  effectually  as  practicable;  or  sudi  kemels  of  com  may  be  passed 
through  a  cracking,  hulling  and  separating  mill  of  any  known  kind,  to  hnll, 
clip,  and  crack  the  kernels,  as  well  as  to  separate  the  hulls  and  clipped  po^ 
tions  from  the  granular  cracked  portions,  at  one  operation. 

"The  purified  granular  material  Is  then  subjected  to  a  steaming  action  in 
any  suitable  vessel,  the  steaming  being  continued  long  enough  to  effect  a 
softening  and  toughening  of  the  granules. 

"The  damp  material  (which  may  first  be  drained  and  otherwise  treated 
to  free  It  from  the  greater  part  of  the  condensed  water)  is  then  pressed  and 
dried,  so  that  the  particles  shall  assume  the  form  and  quality  of  dry  bard 
flakes.  This  drying  and  pressing  I  have  effected  successfully  by  passing  the 
damp  material  through  between  warm  rollers;  [but  many  other  means  for 
accomplishing  this  step  of  my  compound  process  will  readily  suggest  them- 
selves to  any  one  skilled  in  the  art]. 

"I  am  aware  that  corn  has  heretofore  been  hulled  and  granulated  and 
steamed,  and  therefore  claim  neither  of  those  processes;  nor  do  I  daim. 
broadly,  a  process  consisting  of  the  hulling  and  granulating  and  subsequent 
steaming  of  corn.  I  claim  this  compound  process  only  when  combined  witb 
the  step  of  pressing  and  drying,  as  hereinbefore  set  forth,  by  which  step 
my  process  is  distinguished  from  any  heretofore  known  process  for  the  treat- 
ment of  com,  and  the  consequence  of  the  practicing  of  which  step  in  my 
new  f  rocess  is  the  production  of  the  new  article  herein  described. 

"What  I  claim  as  my  Invention,  and  desire  to  secure  by  Letters  Patent  tti 

"1.  As  a  new  article  of  manufacture,  the  herein-described  alimentary  pro- 
duct from  corn,  which  consists  of  hulled,  dry,  hard,  uncooked  flakes  made 
from  the  kernels. 

"2.  The  process  substantially  as  herein  set  forth,  of  making  dry  hard  flakes 
from  hulled  kernels  of  corn  for  the  production  of  a  new  alimentary  product, 
which  process  consists  of  the  following  steps,  viz.:  first,  crashing  the  com  In 
the  dry  state  and  separating  the  hulls  therefrom;   second,  steaming  the  gran 
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ular  material  to  soften  and  toughen  the  particles  [without  cooking  the  same]; 
third,  pressing  and  drying  the  particles  to  reduce  them  to  dry   hard  flakes." 

In  the  original  specification  the  words  *'without  cooking  the  same,"  now 
appearing  In  the  patent  (being  printed  in  brackets  in  the  foregoing),  were 
omitted;  also  the  sentence,  "but  many  other  means  for  accomplishing  this 
step  of  my  compound  process  will  readily  suggest  themselves  to  any  one 
skilled  in  the  art." 

There  was  also  inserted  in  the  application,  on  suggestion  of  the  Patent 
Oflftce,  the  paragraph,  now  immediately  appearing  before  the  preamble,  as 
follows:  "I  am  aware  that  corn  has  heretofore  been  hulled  and  granulated 
and  steamed,  and  therefore  claim  neither  of  those  processes;  nor  do  I  claim, 
broadly,  a  process  consisting  of  the  hulling  and  granulating  and  subsequent 
steaming  of  com.  I  claim  this  compound  process  only  when  combined  with 
the  step  of  pressing  and  drying,  as  hereinbefore  set  forth,  by  which  step  my 
process  is  distinguished  from  any  heretofore  known  process  for  the  treatment 
of  com,  and  the  consequence  of  the  practicing  of  which  step  in  my  new  pro- 
cess is  the  production  of  the  new  article  herein  described."  * 

This  amendment  was  made  after  the  rejection  of  the  original  application, 
on  account  of  the  process  and  product  lacking  novelty  In  view  of  American 
patent.  No.  136,305.  dated  February  25,  1873,  to  Lewis  S.  Chichester,  and  No. 
174.346,  dated  March  7,  1876,  to  Henry  H.  Beach.  The  last  paragraph  re- 
ferred to  above  was  inserted  because  the  original  application  failed  to  set 
forth,  as  per  rule  (14,)  a  statement  of  what  is  old,  and  the  new  thing  to  be 
distinguished  therefrom,  and  the  object  to  be  accomplished  by  the  improve- 
meot  set  forth;  attention  by  the  examiner  having  been  called  to  the  fact  that 
the  steaming  and  rolling  of  cereals  was  old;  that  the  grinding,  cooking,  hull- 
ing, and  steaming  was  old;  that  the  hulling,  crushing,  cooking  and  dessicatlng 
was  old;  and  that  crushing  and  flattening.  In  connection  with  softening  by 
cooking,  was  old. 

Letters  Patent  No.  215,313,  issued  May  13,  1879,  to  Henry  H.  Beach  for 
improvement  in  preparation  of  peas  contains  the  following  paragraph:  *'My 
Invention  has  for  its  object  to  obtain  pease  in  a  condition  In  which  they  will 
be  better  fitted  for  the  after  processes  to  which  they  may  be  subjected  with 
a  view  to  their  preparation  as  food  or  drink. 

**To  accomplish  the  object  I  have  in  view  I  cook  them  by  moist  heat  in  the 
manner  indicated  in  my  Letters  Patent  No.  172,863,  dated  February  1,  1876— 
that  is  to  say,  I  submit  them  to  the  action  of  hot  vapor  In  a  suitable  vessel 
or  vat  mtH  they  are  properly  cooked.  Inasmuch  as  this  step  is  fully  de- 
scribed in  my  Letters  Patent  above  named,  it  need  not  be  further  described 
here.  Instead,  however,  of  then  subjecting  the  pease  to  a  crushing,  disinte- 
grating, or  grinding  operation,  which  was  the  operation  to  which  I  sub- 
jected grain  under  said  Letters  Patent,  I  take  the  pease  while  they  are  sUU 
moist  and  pass  them  between  heavy  compresslng-rollers,  where  they  are  flat- 
tened, though  preserving  their  Individuality,  without  being  broken  up  or 
comminuted,  but  having  their  shape  changed  from  the  globular  to  that  of  a 
flat  disk." 

Canadian  Patent,  No.  0341,  issued  to  Peter  Haulenbeck,  contains  the  fol- 
lowing clause:  *The  peas  or  beans  are  removed  from  this  vessel  after  about 
twenty  minutes  cooking,  and  subjected  to  pressure  by  suitable  means.  I 
prefer  to  r..8s  them  between  plain  rollers  placed  at  about  an  eighth  of  an 
inch  apart  these  flatten  the  peas  or  beans  without  crushing  or  grinding  them; 
they  are  allowed  to  dry  and  are  In  a  hard  and  uniform  condition  that  renders 
them  better  adapted  to  withstand  atmospheric  Influences  than  when  simply 
cooked  or  in  a  crushed,  ground,  or  disintegrated  condition." 

Many  other  patents  were  In  evidence,  the  purpose  of  which  was  to  treat 
Znln,  by  hulling,  granulating,  and  steaming  it,  to  some  extent  as  is  claimed 
^  appellant's  patent. 

Relative  to  the  introduction  into  this  country  of  roller  mills,  the  following 
•tipulation  was  entered  into:  "Defendants  proposing  to  introduce  further 
evidence  to  show  the  extensive  Introduction  of  roller  mills  In  this  country  as 
a  Robstltnte  for  millstones  during  the  years  1876,  1877,  and  the  years  immedi- 
ately following.  It  Is  stipulated  that  It  may  be  taken  as  admitted  herein  that 
three  competent  witnesses  called  by  the  defendants,  having  personal  knowledge 
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thereof,  would  have  testified  tbat  roller  mills  composed  of  pairs  of  smooth 
rolls,  driven  at  uniform  speed,  held  in  close  contact  with  each  other  and  crush- 
ing wheat  or  middlings  between  their  opposing  surfaces,  were  put  Into  prac- 
tical, conunercial,  public  use  in  various  flour  mills  in  this  country  as  early 
as  1876,  and  more  extensively  in  1877  and  1878,  and  that  such  roller  mills, 
together  with  others  driven  at  differential  speed  and  in  some  instances  hav- 
ing corrugated  surfaces,  have,  since  1878,  generally  superseded  millstones 
in  cereal  milling  where  carried  on  upon  an  extensive  scale;  that  their  use  in 
1876  and  1877  was  largely  for  the  purpose  of  crushing  middlings;  that  the 
smooth  roller  mills  thus  used  have  from  1876  to  the  present  date  been  gen- 
erally operated  at  sufficient  speed  to  heat  their  surfaces  so  that  they  would 
feel  hot  to  the  hand,  and  that  they  have  throughout  this  period  been  usually 
so  adjustable  as  to  vary  the  degree  of  pressure  of  one  roll  upon  the  other, 
or  the  closeness  of  adjustment  or  grinding  distance,  at  the  will  of  the  operator: 
this  stipulation  to  have  the  same  effect  as  if  these  facts  were  proved  by  com- 
petent witnesses  actually  called  and  sworn.*' 

In  the  "American  Miller,"  published  at  Chicago,  September  18,  1876.  occur 
the  following  sentences:  "The  great  advantage  the  rollers  have  over  the 
stones  for  the  reduction  of  semolina  and  middlings  lies  In  the  squeezing  action 
of  the  former  against  the  tearing  action  of  the  latter,  and  therefrom  it  re- 
sults that  semolina,  middlings  and  sharps,  not  entirely  purified,  will  give  a  f^ 
superior  flour  when  ground  through  rollers,  because  the  small  branny  par- 
ticles mixed  into  them  are  only  flattened,  and  not  ground  to  powder,  whidi 
would  decidedly  occur  when  ground  by  stones.  But  the  advantages  of  the 
rollers  are  still  greater — ^their  squeezing  action  gives  a  perfectly  cool  meal, 
and  the  flour  gained  by  it  is  stronger,  as  the  baker  testifies." 

It  appeared  in  evidence  that,  prior  to  the  Gent  application  for  a  pj^tent, 
crushed  wheat  was  manufactured  In  the  Atlantic  Flour  MiUs  of  Brooklyn  after 
something  like  the  following  method:  The  wheat  having  been  scoured,  so  that 
the  woody  hull  was  removed,  was  moistened,  either  by  the  introduction  of  a 
fine  jet  of  steam,  or  by  water  turned  from  a  tank  upon  a  stream  of  wheat 
moving  through  a  conveyer,  and  thereupon  the  softened  berries  were  passed 
through  two  rollers,  coming  out  crushed  and  flattened,  but  each  berry  main- 
taining Its  individuality,  being  in  its  pressed  state  about  as  large  as  a  finger 
nail,  and  perhaps  a  little  thicker.  The  product  thus  manufactured  was  called 
"Crushed  White  Wheat,"  and  was  sold  In  quantities  as  large  as  seTcn 
thousand  boxes  per  month.  A  pamphlet  advertising  this  product  contained 
the  following:  "Crushed  Whitb  Wheat,  the  most  perfect  preparation  of 
entire  wheat  product  that  has  yet  been  produced.  By  our  process  the  grain 
is  thoroughly  softened  in  every  part.  The  hard  crust  containing  the  gluten  or 
nitrogenous  elements  is  put  into  proper  condition  to  cook  quickly  and  unif  omits 
with  the  soft  and  crumbly  portion  of  the  center,  being  the  carbomiceous  por- 
tion.  The  wheat  that  we  use  is  of  the  choicest  raised  in  the  best  wheat- 
growing  section  of  the  United  States.  It  is  flrst  thoroughly  cleaned  and 
purifled  from  all  extraneous  admixture,  by  the  most  complete  and  seyeie 
mechanical  contrivances,  and  prepared  in  such  a  manner  that  all  the  elements  of 
the  grain  are  preserved.  The  iron  or  silex  are  preserved  in  the  outer  or  true 
bran;  in  this  portion  of  the  berry  also  lies  the  greatest  amount  of  waste, 
which  is  a  natural  stimulant,  and  greatly  assists  nature  in  keeping  the  bowels 
and  digestive  organs  in  proper  and  healthful  action.  Our  Crushed  White 
Wheat  will  be  found  particularly  desirable  during  warm  weather,  and  hi 
warm  climates,  being  the  most  nourishing  and  the  least  heating  of  any  other 
single  article  of  food." 

It  was  found  that  in  the  process  of  rolling  the  wheat  the  rollers  would 
become  warm,  even  to  the  degree  of  becoming  overheated,  and  overheating 
was,  of  course,  guarded  against;  but  a  proper  degree  of  warmth  was  looked 
upon  as  beneficial,  as  it  assisted  in  preserving  the  integrity  of  each  berry. 

It  appears  in  evidence,  also,  that  hulled  rolled  wheat  was  manufactured 
at  the  Golden  Gate  Mills  of  San  Francisco  prior  to  1879.  Josiah  H.  Locke, 
who  had  charge  of  the  Golden  Gate  Mills  for  twenty-seven  years,  testified, 
in  substance,  respecthig  these  operations  as  follows:  After  the  wheat  had 
been  hulled  and  steamed,  it  was  passed  through  porcelain  rolls,  set  so  ctose 
together  that  a  sheet  of  paper  would  scarcely  pass  through;    the  berries 
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tliiis  pressed  came  out  In  flakes  about  as  big  as  a  thumb  nail,  or  a  five  cent 
piece,  or  smaller,  according  to  the  size  of  the  grain;  the  purpose  was  to  roll 
them,  so  they  would  not  fall  apart,  but  would  retain  a  soft  flaky  shape;  the 
porcelain  rolls  had  come  from  Hungary;  the  rolled  wheat  thus  produced  was 
put  up  in  five  pound  packages,  and  sold  upon  the  market 

It  appears  that  these  rolls  were  introduced  into  the  Golden  Gate  Mills  about 
the  time  roller  milling  in  general  was  behig  adopted  by  the  millers  of  this 
country. 

It  also  appears  in  evidence  that  prior  to  complainant's  application  the  Em- 
phre  Mills  of  Akron,  Ohio,  manufactured  crushed  barley,  the  process  being 
sobstantlally  as  follows:  The  hull  and  bran  were  first  removed  by  a  pearling 
machine.  It  then  went  to  a  cleaning  machine;  then  to  a  heating  machine, 
and  then  to  the  rolls.  These  rolls  were  of  iron  and  steel  witb  smooth  sur- 
faces driven  at  the  same  speed,  and,  moving  in  the  same  direction  at  thei 
point  of  contact,  were  set  about  as  far  apart  as  the  thiclmess  of  blot- 
ting paper.  The  barley  was  hot  and  moist  when  it  went  between  the  rolls, 
coming  out  in  a  flattened  shape,  and  hanging  together. 

Certain  exhibits  were  introduced  in  evidence  which  were  said  to  be  fair 
samples  of  the  barley  flakes  produced  by  this  pr6cess.  These  exhibits  show 
a  thin  hard  flake  somewhat  broken.  The  witnesses  testified  that  the  rolls 
used  in  this  process  became  hot  when  in  operation,  and  that  a  heat  of  about 
<Hie  hundred  and  fifty  degrees  Fahrenheit  was  considered  the  most  advanta- 
geous one  for  the  work  in  hand.  Large  quantities  of  this  crushed  barley  were 
sold  upon  the  market. 

Other  instances  of  the  manufacture  of  wheat  and  oats  by  being  moistened 
and  steamed  and  then  run  through  rollers,  producing  a  flaky  product,  appear 
in  the  record. 

In  the  brief  of  counsel  referring  to  the  crushed  products  of  the  prior  art  It 
is  stated:  '*The  art  of  making  crushed  wheat,  and  probably  crushed  oats 
and  crushed  barley,  it  is  shown,  has  been  .practiced  for  a  great  number  of 
years.  Usually  there  has  been  no  decortication,  but  there  is  proof  in  the  case 
tliat  pearled  barley,  by  which  is  meant  barley  which  has  been  decorticated, 
has  been  flattened  by  means  of  rolls. 

'The  treatment  of  the  pearled  barley  is  more  nearly  analogous  to  the 
process  of  the  patent  in  suit  than  the  customary  treatment  of  wheat,  oats 
and  barley  from  which  the  husk  or  cuticle  was  not  removed.  If  the  process 
availed  of  in  connection  with  the  pearled  barley  is  not  an  anticipation  of  the 
patent  in  suit,  all  the  other  processes  of  treating  'crushed'  cereals  are  mani- 
festly immaterial. 

"The  process  availed  of  in  connection  with  the  pearled  barley  consists  of 
three  steps:  (1)  the  separation  of  hulls  and  impurities  from  the  kernels 
to  obtain  a  purified  granular  product,  (2)  the  heating  of  the  purified  berries 
by  means  of  dry  heat  and  (3)  fiattening  the  berries  by  means  of  rollers. 

That  this  process  resembles  the  process  of  the  patent  is  obvious.  But  there 
is  as  little  doubt  that  It  is  essentially  and  distinctly  different  from  the  process 
of  the  patent  In  particulars  which  may  be  readily  explained.    •    •    • 

**The  crushed  barley  process  contemplates  the  treatment  of  the  whole  berry. 
The  purpose  Is  not  to  rearrange  the  particles  of  starch  so  as  to  expose  them. 
The  process  in  all  its  parts  contemplates  the  preservation  of  the  individuality 
of  each  berry  or  kernel. 

'The  first  step  of  the  process  of  the  patent  Involves  'Subjecting  the  com 
to  a  dry  clipping  and  crackhig  operation'  (417,418).  In  the  malting  of  'crushed 
cereals'  the  preservation  of  the  Individi^ality  of  the  berry  or  kernel  precludes 
the  possibility  of  the  production  of  the  flake  of  the  patent  The  particles  of 
starch  can  only  be  rearranged  by  lamination  to  form  a  flake  by  breaking  the 
berry  into  a  number  of  pieces.  The  crushed  barley  process,  therefore,  imposes 
at  the  outset  conditions  which  prevent  the  formation  of  the  flake. 

*The  second  step  in  the  crushed  barley  process  consists  in  heating  the 
berries.  •  •  •  During  the  whole  period  of  the  art  the  evidence  is  that  the 
heat  was  invariably  dry,  the  'heat^'  being  always  so  constructed  as  to  pre- 
vent the  possibility  of  the  steam  coming  in  contact  with  the  berry.  •  •  • 
'The  third  step  of  the  crushed  barley  process  was  the  rolling  of  the  hot 
^^errles  to  glTe  them  a  flattened  shape.    The  evidence  is  that  the  rolls  were 
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usually  heated,  but  the  berry  was  not  flattened   and  could  not  be  flattened, 
by  reason  of  its  size,  to  form  the  flake  of  the  patent  In  suit 

'*The  result  of  the  process  was  a  product  differing  both  chemically  and  me- 
chanically from  that  of  the  patent  in  suit  and  intended  for  and  adapted  to 
distinctly  different  uses." 

Expert  Brevoort,  called  for  the  appellant,  compressed  the  purposes  of  the 
patent  under  discussion  into  the  following  statement: 

**I  understand  from  the  patent  that  the  first  step  of  the  process,  which  Is 
to  result  in  the  production  of  dry,  hard  flakes,  consists  in  the  separation  of 
the  hulls  and  impurities  from  the  kernels  of  com  by  subjecting  the  com  to  a 
dry  clipping  and  cracking  operation,  and  by  separating  the  huUs  and  impari- 
ties from  the  heavier,  coarser  portions  by  sifting  and  winnowing,  or  either  of 
these  operations,  for  the  purpose  of  obtaining  a  purifled  granular  product  In 
other  words,  I  understand  that  the  first  step  of  the  process  consists  in  the 
production  of  'corn  grits.' 

'The  second  step  of  the  process  consists  of  steaming  the  granular  product 
thus  produced,  for  the  purpose  of  both  softening  and  at  the  same  time  tooghr 
ening  the  grits  or  granules,  without  cooking  the  same,  that  is,  without,  as  I 
understand  it  breaking  up  or  disintegrating  the  indiyidual  starch  cells,  whldi 
are  a  large  portion  of  the  product. 

"The  third  step  of  the  process  consists  of  warm-rolling  the  soft,  tough  and 
wet  granules  for  the  purpose  of  rolling  or  pressing  the  granules  into  flakes, 
and  of  drying  and  hardening  the  particles.  The  specification  proceeds,  after 
stating  these  steps,  to  describe  at  greater  length  the  three  steps  first  set  forth 
as  constituting  the  process  of  the  second  daim. 

"I  understand  from  the  description  that  the  granular  product  after  it  if 
cracked  and  purifled,  is  to  be  subjected  to  a  steaming  operation,  which  is  only 
to  be  continued  long  enough  to  effect  a  softening  and  toughening  of  the 
granules,  and  that  the  softened  and  toughened  granules  are  then  to  be  passed, 
after  being  freed  from  any  water  of  condensaticm,  through  warm  rolleis 
which  will  press  the  softened  material  into  the  form  of  flakes,  and  from  which 
rollers  these  flakes  will  be  delivered  as  hard,  dry  flakes. 

*'As  to  the  drying,  I  understand  that  the  flakes  are  to  be  delivered  from 
the  roll  in  such  a  condition  of  dryness  that  they  may  be  handled  without  In- 
jury to  their  condition  as  flakes — ^that  is,  they  are  to  be  delivered  from  the 
rolls  in  a  dry  condition,  as  distinguished  from  a  wet  condition;  and  I  also 
understand  that  the  drying  operation,  which  is  conducted  by  the  rolls,  Is  not 
to  be  one  which  cooks  the  product  in  the  sense  that  it  completely  or  materially 
breaks  up  the  starch  granules  of  which  the  material  is  so  largely  composed.** 

The  chemical  ingredient  of  the  product  and  process  claimed  Is  set  forth  in 
this  paragraph  from  the  brief  of  appellant's  counsel:  **Just  what  takes  place 
when  the  process  of  the  patent  Is  practiced  is  obviously  immaterial  as  affect- 
ing the  claim  for  the  result.  We  know  to  a  certainty  that  this  product  which 
is  the  subject  of  the  first  claim  is  unique  bt  beason  of  the  fact  that  it 
IS  A  DEXTBiNE  PBODUOT,  and  WO  are  equally  certain  that  to  do  the  things  pointed 
out  in  the  specification  is  to  produce  the  product" 

On  the  question  of  infringement  of  the  process  claim  the  testimony  for  the 
appellees  may  in  substance  be  stated  in  the  language  of  the  opinion  of  the 
Circuit  CJourt:  **The  defendants  sprinkle  their  granules  of  com  with  water 
at  the  temperature  of  from  80**  to  120*  Fahrenheit,  and  carry  them  through  a 
system  of  conveyers  to  a  bin,  from  which  in  about  three  hours  they  are  el- 
evated and  passed  between  rolls  having  only  such  heat  as  is  produced  by  the 
friction  of  the  rolls."    77  Fed.  975. 

There  was  much  contradiction  of  this  testimony  offered  by  the  appellant, 
so  that  counsel  for  the  appellant  are  justified  in  saying:  **The  evidence  con« 
cerning  the  Infringement  of  the  process  claimed  is  voluminous  and  contra* 
dictory;  either  complainant's  witnesses  or  defendant's  witnesses  were  goflty 
of  perjury." 

The  product  produced  by  the  appellees,  as  shown  by  the  exhibits,  is  mocb 
the  same  as  the  products  produced  by  th#  appellant  as  shown  in  Its  exhihits. 
It  is  argued  by  counsel  for  the  appellant  from  this  fact  (1)  that  the  appellees 
made  use  of  the  same  moisture,  heat  and  pressure  that  the  patent  describes; 
and  (2)  that  the  product  of  appellees  contains  soluble  starch  and  dextrine 
and  is  necessarily  an  infringement  of  the  first  claim  of  the  Gent  patent 
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Rowland  CJox,  for  appellant. 

R  H.  Parkinson  and  Charles  Martindale,  for  appellees. 

Before  WOODS,  JENKINS,  and  GEOSSCUP,  Circuit  Judges. 

GEOSSCUP,  Circuit  Judge,  after  the  foregoing  statement  of  the 
facts,  delivered  the  opinion  of  the  court. 

The  most  that  can  be  said  for  the  first  claim  of  the  G^nt  patent 
is  that  the  hard,  dry  flake  containing  soluble  starch  and  dextrine 
18  a  new  article  of  manufacture  or  conunerce.  Before  determining 
whether,  as  such,  it  is  patentable,  it  is  well  to  look  into  the  second, 
or  process  claim  of  the  Gent  patent,  and  determine  in  what  respects 
the  process  is  new,  and  whether,  as  a  process,  it  is  patentable. 

It  is  not  our  purpose  to  review,  in  extenso^  the  previous  art;  it  is 
sufficient  to  point  out  in  what  respects  the  Gent  process  has  been 
anticipated  in  the  prior  art.  It  is  shown  beyond  question  that  a 
process  that  clips  and  hulls  cereals,  such  as  barley,  wheat  and  oats, 
and  then  compresses  the  purified  residue  through  rollers  warmed 
by  friction,  so  that  there  issues  a  perfectly  cool  meal,  not  ground 
to  powder,  but  flattened,  was  used  in  roller  mills  previous  to  the 
Oent  patent.  The  difference  between  this  process  and  the  process 
described  in  the  Gent  patent  is  two-fold:  First,  in  the  prior  art  the 
<'Upped  and  hulled  cereals  were  barley  and  wheat;  in  the  Gent  process 
it  is  com;  and  secondly,  in  the  prior  art,  the  cereal,  after  clipping  and 
hulling,  had  not  been  moistened  by  steam  before  going  through  the 
rollers,  so  as  to  hold  the  particles  together  after  passage  through 
the  rollers — ^a  distinguishing  feature  of  the  Gent  process. 

It  is  also  undeniable  that  prior  to  the  Gent  patent  there  were,  in 
the  special  manufacture  of  cereal  food  products,  a  moistening  and 
steaming  prior  to  the  passing  of  the  crushed  cereal  through  rollers. 
The  cereals  used  in  these  manufactures  were  wheat,  barley  and 
oats,  which,  having  been  hulled  so  that  the  outer  or  woody  shell 
was  removed,  and  then  moistened  and  steamed  and  thus  softened, 
were  passed  through  warm  compressing  rollers.  The  result  of  this 
process  was  a  flake,  preserving  in  its  integrity  the  berry  of  the  grain. 
Had  the  berry  been  previously  clipped,  the  inner  coating,  as  such, 
would  have  disapi)eared,  and  the  kernel,  properly  moistened  and 
toughened,  would  have  doubtless  taken  on  the  form  of  a  hard,  dry 
fiake.  The  difference  between  this  product  and  the  Gent  product 
resides  in  the  fact  that  in  this  product  the  integrity  of  the  berry  is, 
tor  the  reasons  named,  preserved,  while  in  the  Gent  product  it  is  not; 
the  cause  of  this  difference  being  found  in  the  clipping  of  the  Gent 
process,  whereby  the  inner  sheath  is  broken  up. 

hi  the  general  manufacture  of  wheat  flour  prior  to  the  Gent  patent, 
the  rollers  were  heated  by  friction.  It  is  manifest  that  if  the  manu- 
facturers of  flour  had  clipped  the  berries  of  com  as  they  did  the  ber- 
ries of  wheat,  and  before  passing  the  grits  thus  resulting  through  the 
rollers,  had  subjected  them  to  a  sufficient  degree  of  steaming  and 
moistening,  the  flour  would  have  issued  from  the  rollers  (the  rollers 
being  sufficiently  warmed)  in  the  form  of  hard,  dry  flakes.  The  essen- 
tial difference,  therefore,  between  such  general  flour  manufacture 
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and  the  Gent  patent  is,  that  Gtent,  to  some  degree  of  heat,  steamed 
and  moistened  the  grits,  and  to  some  degree  of  heat,  also,  warmed  the 
rollers, — a  feature  of  manufacture  not  specially  looked  after  by  the 
general  flour  manufacturers. 

It  is  also  manifest  that  if  the  special  manufacturers  of  food  prod- 
ucts from  wheat,  oats  and  barley,  prior  to  the  Gent  patent  had 
clipped  the  berries  of  the  cereal,  the  product  issuing  from  the  warm 
rollers  would  have  been  a  hard,  dry  flake,  such  as  tiie  G^nt  product 
Whatever  advance,  therefore,  Gent  made  over  these  special  manu- 
factures resides  in  the  fact  that  the  cereal  hulled — ^an  old  step — ,  and 
softened  and  toughened — an  old  step — ,  has,  before  compression  by 
the  rollers,  been  likewise  clipped — a  step  also  old  in  general  flour 
manufacture.  At  most,  therefore,  all  that  Gent  has  done  to  modify 
the  previous  general  process  of  flour  manufacture  was  to  introduce 
the  moistening  and  toughening,  and,  to  some  degree,  warm  rolling; 
all  he  has  done  to  modify  the  previous  special  processes  of  manu- 
facturing cereal  foods  was  to  clip  the  berry — ^a  step  that  had  been 
used  in  the  general  manufacture  of  flour. 

It  is  doubtful  indeed  if  Gent  is  entitled  to  credit  for  these  modi- 
flcations;  but  for  the  purposes  of  this  decision  they  may  be  con- 
ceded. Do  any  of  these  modiflcations  make  his  process  patentable? 
First,  then,  in  respect  to  the  clipping:  In  the  first  application  to  the 
Patent  Office  the  first  step  of  the  process  was  describeid  as  consisting 
of  the  separation  of  the  hulls  and  impurities  from  the  kernels  of  com, 
by  subjecting  the  corn  to  a  dry  clipping  and  cracking  operation;  the 
second  step  as  consisting  in  the  steaming  of  the  granular  particles 
for  the  purposes  of  softening  and  toughening;  and  the  third  step  as 
the  warm  rolling  of  these  soft,  tough,  and  wet  granules  for  the  pur- 
poses of  pressing  them  into  flakes.  The  application,  thus  stated, 
was  rejected,  for  the  reason  that  all  these  steps  appeared  in  the  former 
art;  and  in  this  rejection  Gent  acquiesced,  by  amending,  so  that  the 
second  step  consisted  of  softening  and  toughening  the  granules  mlh- 
end  cooking  the  same.  This  is  a  concession  that  a  process,  othe^ 
wise  like  his,  including  the  clipping  and  hulling,  but  in  which  the 
toughening  is  accompanied  or  brought  about  by  cooking,  would  amount 
to  no  infringement  upon  his  claim.  In  other  words,  the  prior  art 
is  admitted  by  Gent  to  have  included  every  step  of  his  process,  ex- 
cept as  it  is  modified  by  the  absence  of  cooking.  There  is,  therefore, 
by  his  own  concession,  no  novelty  in  the  mere  fact  that  the  grain  is 
clipped,  though  such  process  includes  the  softening  and  toughening 
necessary  to  produce  a  flake  product. 

Is  there  any  moistening  or  steaming  in  the  Gent  prdcess  different 
from  that  in  the  manufacture  of  prior  food  products?  If  so,  it  is  not 
pointed  out  in  the  description  of  the  patent,  unless  the  difference  re- 
sides in  an  absence  of  cooking.  But  there  is  no  serious  claim  any- 
where in  this  case  that  the  absence  of  cooking  is  a  chemical  or  me- 
chanical cause  that  brings  about  the  hard,  dry  flake.  It  is  conceded 
that  the  grit,  either  in  the  steaming  or  warm  rolling,  must  be  sab- 
jected  to  a  heat  in  excess  of  one  hundred  and  thSty-flve  degrees 
Fahrenheit,  in  order  to  develop  dextrine,  and  chemical  authorities 
place  the  necessary  heat  at  two  hundred  and  eighty-four  degrees 
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Fahrenheit  and  upwards.  It  is  nowhere  claimed  by  appellant  that 
a  heat  of  less  than  two  hundred  and  eighty-four  degrees  Fahrenheit 
will  produce  the  dextrine  found  in  the  flakes.  The  appellant  points 
to  no  place  in  the  process  where  this  heat  is  applied,  and  canj  upon  the 
state  of  the  prior  art,  point  to  no  step  in  the  process  distinctively  dif- 
ferent from  the  moistening  and  steaming,  or  the  warm  rolling  that 
characterized  the  manufacture  of  previous  cereal  foods.  Indeed,  coun-. 
sel  for  the  appellant  nowhere  point  out  in  the  Grent  process  the 
efficient  cause  producing  the  hard,  dry  flake.  They  are  contented 
with  the  insistence  that  because  the  hard,  dry  flake,  in  fact,  contains 
soluble  starch  and  dextrine,  there  is  in  hiding  somewhere  in  the  pro- 
cess the  cause  of  such  a  result.  We  are  ask^  to  pronounce  this  pro- 
cess patentable,  not  because  we  can  see  wherein  the  novelty  resides,  or 
that  the  efficaciousness  of  the  process  is  due  to  such  novelty,  but  be- 
cause the  product  is,  in  some  respects,  different  from  anything  going 
before. 

The  statement  of  a  process  upon  the  part  of  a  patentee,  to  be  sus- 
tainable, must  not  only  clearly  distinguish  the  old  from  the  new,  so 
that  the  novelty  claimed  is  obvious,  but  must  point  out  the  new 
steps  so  definitely,  that  one  wishing  to  use  that  process  for  the  pro- 
doction  of  the  desired  product,  will  have  a  clear  chart  before  his  eye. 
In  this  essential  the  Gent  process  utterly  fails.  An  inspection  of  tiie 
description  discloses  its  progressive  steps — ^hulling  and  clipping; 
steaming  and  moistening;  compression  tiirough  warm  rollers — ^but 
as  we  have  shown,  none  of  these  are  new.  What  degree  of  steam- 
ing or  moistening  is  not  made  apparent;  what  should  be  the  warmth 
of  the  rollers  does  not  appear.  The  user  would  be  obliged,  with  this 
chart  before  him,  to  experiment,  just  as  Grent  doubtless  experimented, 
before  he  obtained  a  hard,  dry  flake.  The  patent  would  be  no  guide; 
it  would  not  even  facilitate  the  production  of  the  hard,  dry  flake. 
It  leaves  the  world,  as  would-be  manufacturers,  just  where  it  found 
Gent — with  valuable  general  information  on  the  subject,  but  with 
no  definite  formula.  As  a  process  patent,  therefore,  the  Gent  claim 
fails. 

Is  the  hard,  dry  flake  a  new  article  of  manufacture  within  the 
meaning  of  the  patent  law?  New  articles  of  manufacture  must  not 
be  confounded  with  a  new  article  of  commerce.  The  latter  may  be 
novel  and  highly  useful,  even  to  the  displacement  in  commerce  of  its 
predecessors,  but  is  not,  on  that  account,  patentable.  Powdered  sugar 
succeeded  to  loaf  sugar;  ground  coffee  to  coffee  in  the  berry,  and  as 
articles  of  commerce  largely  supplanted  sugar  and  coffee  in  their 
previous  forms,  but  no  one  claims  that,  within  the  meaning  of  the 
patent  law,  such  change,  though  new  and  useful,  constituted  a  new 
article  of  manufacture. 

Steel,  on  the  other  hand,  when  first  made,  as  the  result  of  the 
combination  of  carbon  and  iron,  was  an  essentially  new  manufacture. 
It  introduced  a  practically  new  metal  into  the  uses  of  mankind.  It 
differed  so  essentially  from  its  ingredients  in  their  former  state, 
that  the  change  was  not  a  mere  modification,  but  was  a  creation. 
No  one  would  classify  steel  with  iron ;  it  is  a  distinct  species. 
Is  this  true  of  the  hard,  dry  fiake  of  the  G^nt  patent?    The  whole 
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emphafiis  of  appellant's  contention  is  placed  upon  the  fact  that,  ud 
like  flour,  the  flake  is  not  lammated,  but  through  the  presence  of 
soluble  starch  and  dextrine  the  granules  cohere,  and  a  flake  results. 
The  development  of  dextrine  is  urged  as  the  eflicacious  novelty  giv- 
ing to  this  product  its  merit.  But  dextrine  is  inherent  in  every  ce- 
real containing  starch  which  has  been  subjected  to  a  certain  degree 
of  heating.  It  is  found  in  breads  that  have  been  twice  baked  in  a  high 
^.degree  of  heat;  it  is  the  well  known  result  of  heat  applied  to  soluble 
'^starch;  it  is  doubtless  present  in  the  wheat  and  barley  flake  of  pre- 
vious cereal  foods. 

The  Gent  product  may  be  brighter  in  color,  more  desirable  in 
commerce,  and  more  useful,  than  its  predecessors,  but  is  composed 
of  no  ingredients  previously  unknown,  and  is  the  result  of  no  essen- 
tially new  combination  of  old  ingredients;  nor  is  it,  so  far  as  we 
can  see,  the  result  of  any  new  mechanical  or  chemical  process.  At 
most,  it  is  an  advance  only  upon  the  old  art  in  the  direction  of  per- 
fection— ^a  step  merely  in  the  mechanical  evolution  of  cereal  foods  and 
general  flour  making. 

There  is  no  clear  line  of  demarcation  between  what  may  be  called 
new  articles  of  commerce,  not  patentable  though  useful,  and  new 
articles  of  manufacture  patentable  as  such.  Each  instance  brongbt 
to  the  attention  of  the  court  must  be  determined  more  or  less  upon 
the  situation  peculiar  to  itself.  We  think  it  sufficient  to  say  that 
no  result  of  a  machine  or  process  is  patentable  independentiy,  where 
it  is  apparent  that  such  result  is  a  degree  only  in  advance,  in  the 
evolution  of  an  art  that  is  as  wide  as  is  the  manufacture  of  cereal 
foods  and  flour.  The  Gent  patent  is,  in  our  judgment,  in  no  just 
sense,  a  new  product;  but  only  a  modUication  or  advance  upon  prod- 
ucts already  as  widely  known  as  the  civilized  breakfast  table.  Pat- 
ents can  not  rightly  be  made  to  cover  every  change  in  the  better- 
ment of  material  conditions.  Hie  growth  of  the  art  of  cereal  foods, 
unless  something  distinctively  new  in  specie  is  contributed,  is  the 
growth  of  common  public  thought,  and,  therefore,  independently  of 
5ie  process  (which  may  be  protected)  belongs  to  the  public 

But,  while  this  hard,  dry  flake  is  doubtiess  the  output  of  appellant's 
mills,  we  are  not  at  all  satisfied  that  it  is  the  result  of  the  Gent 
process.  It  is  manifest  that  starch  will  not  be  quickly  converted 
into  dextrine,  except  under  a  temperature  of  from  two  hundred  and 
eighty-four  degrees  to  three  hundred  and  twenty  degrees  Fah- 
renheit. In  what  part  of  the  patent  is  this  provided?  Not  in  the 
warm  rolling,  for  no  degree  of  temperature  is  there  mentioned;  not 
in  the  steaming  and  moistening,  for  that  expressly  must  not  proceed 
as  far  as  cooking.  We  can  put  our  finger  on  nothing  in  the  patent 
directions  that  is  responsible  for  the  evolution  of  dextrine.  Dextrine 
is  doubtless  present  in  the  flake,  but  has  it  not  been  developed  hy 
cooking?  If  so,  the  process  actually  employed  is  different  from  the 
process  pointed  out  in  the  patent;  so  different,  that,  as  described  in 
the  first  Gent  application,  it  was  rejected,  on  account  of  the  prior 
art.  We  are  not  satisfied  that  the  appellant,  in  practice,  is  not  fol- 
lowing the  directions  of  the  first  Gent  application,  while  in  theory,  for 
the  purposes  of  these  suits,  relies  upon  the  amendment.    This  doubt 
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exempts  the  defendant,  both  in  the  process  employed,  and  the  result 
prodnced,  from  a  judgment  of  infringement. 
The  decree  of  the  Circuit  Court  will  be  affirmed. 


aOl  Fed.  282.) 

OAMPBBLIi  PRINTING-PRESS  &  MFG.  00.  V.  DUPLEX  PRINTING- 
PRESS  OO.i 

(arcuit  Court  of  Appeals,  Sixth  Oircuft    March  15,  1900.) 

No.  616. 
1  Patents— iHVEimoN. 

The  mere  bringing  together  of  elements  selected  from  old  machines,  to 
perform  the  same  functions  which  they  severaUy  performed  in  the  ma- 
chines from  which  they  were  talcen,  and  producing  the  same  result,  is 
sot  iuTention. 
1  8amb— Construction  of  Ct.aihs. 

A  patentee  cannot  broaden  the  claims  of  his  patent  to  cover  ground  he 
yielded  to  meet  ol^ections  of  the  patent  office,  and  which  was  one  of 
the  terms  on  which  he  obtained  the  grant 
a  Sams— Inpringbmbnt-^Printino  Machines. 

The  Kidder  patent,  No.  291,521,  for  a  printing  machine,  cannot  be  con- 
strued as  embodying  a  pioneer  invention;  and  his  double-cylinder  con- 
stmctioii,  in  which  the  two  type-beds  were  shown  in  a  vertical  position^ 
and  facing  each  other,  cannot  be  held  to  cover  a  press  having  the  type- 
heds  horizontal,  one  above  the  other,  and  both  facing  upward,  as  de- 
scribed in  the  Cox  patent,  No.  478,508. 

4.  Save. 

The  Stonemetz  patent,  No.  376,063,  for  a  web  printing  machine,  de- 
scribes a  machine  which  is  In  no  sense  a  primary  invention,  in  view  of 
the  prior  art,  but  at  most  a  bringing  together  of  old  elements,  with  a 
slight  variation  in  respect  to  some  of  them,  in  which  variation  rests  what- 
ever of  nov^ty  there  is  in  the  invention;  and,  as  so  limited,  the  patent 
is  not  infringed  by  a  press  made  in  accordance  with  the  Oox  patent.  No. 
478,503. 

5.  Appeal— Taxation  of  Costs. 

In  order  to  lay  the  foundation  for  the  review  by  the  circuit  court  of 
appeals  of  an  order  of  the  circuit  court  affirming  on  appeal  a  taxation 
of  costs  by  the  clerk  (if  an  appeal  from  such  an  order  will  lie),  the  spe- 
cific items  to  which  objection  is  made  in  the  taxation  by  the  clerk  should 
be  distinctly  pointed  out,  and  the  reasons  for  the  objections  stated  and 
filed,  so  as  to  be  shown  by  the  record. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Mchigan. 

In  Equity.  The  bill  in  this  case  was  filed  by  the  Campbell  Printing-Press  & 
MtnnCacturing  Company,  a  corporation  organized  under  the  laws  of  the  state 
of  New  York,  to  restrain  the  alleged  infringement  of  certain  letters  patent  by 
the  Duplex  Printing-Press  Company,  a  Michigan  corporation,  and  to  recover 
profits  and  damages  for  past  infringement.  The  patents  on  which  the  suit  is 
founded  are  two,  one  of  which  is  No.  291,521,  and  was  granted  to  the  Kidder 
Press  Manufacturing  Company,  as  the  assignee  of  Wellington  P.  Kidder,  on 
January  8, 1884.    The  other  is  No.  376,053,  and  was  granted  to  the  Stonemeta 

^  Blearing  denied. 
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Printers*  Machinery  Company,  as  assignee  of  John  H.  Stonemets,  on  January 
23,  1888.    The  first  of  these  patents  was  assigned  to  the  complainant  May  31. 
189(2,  and  the  second  was  assigned  to  it  June  25,  1892.    Both  of  these  patents 
were  for  improvelnenls  in  printing  presses.    The  answer  denies  that  Kidder 
was  the  original  inventor  of  the  improvements  patented  to  his  assignees,  and 
alleges  anticipation  by  various  prior  patents  granted  in  this  country  and  in  Eng- 
land, France,  and  Germany,  enumerated  in  the  answer,  and  by  a  number  of 
prior  uses  in  this  country,  wMch  are  specified,  and  denies  infringement.    The 
answer  also  denies  that  Stonemetz  was  the  fir^t  inventor  of  the  alleged  improve- 
ments described  in  the  second  of  the  above  patents,  and  alleges  that  he  was 
anticipated  by  various  prior  United  States,  English,  French,  and  German  pat- 
ents, which  are  set  out,  and  by  several  prior  uses  in  this  country,  the  particu- 
lars of  which  are  stated.    The  infringement  of  this  patent  is  also  denied.    Kid- 
der filed  his  application  October  30,  1882.    He  had  already  taken  out  a  patent 
(No.  224,440,  dated  February  10,  1880)  for  improvements  in  printing  presses. 
In  his  application  of  October  30,  1882,  Kidder  describes  his  invention  in  two 
aspects, — one,  when  it  is  used  with  two  "forms"  in  a  perfecting  press,  and  the 
second  when  only  one  "form"  is  used.    His  devices  will  be  b^  understood 
by  setting  out  that  part  of  his  specification  In  which  he  embodies  the  means 
with  something  of  the  method  of  operation,  and  by  showing  the  first  sheet 
of  his  drawings  for  illustration.    He  says:   "The  paper,  H,  is  fed  from  a  roll 
(not  shown  in  the  drawings),  and  is  slacked  off  from  this  roH,  as  described 
in  my  patent  No.  224,400,  dated  February  10,  1880.    It  passes  between  clamps, 
h,  h^,  attached  to  the  frame  of  the  machine,  the  movlAg  member,  hi,  of  which 
is  actuated  by  the  cam,  h^,  and  thence  over  shaft,  h«,  partially  around  impres- 
sion-cylinder, D,  thence  partially  around  impression-cylinder,  Di,  and  thence 
over  shafts,  ho  and  h«,  and  between  the  feed-rolls,  h^  and  hs.    The  shaft,  h», 
is  mounted  upon  the  carriage,  F.    On  the  impression  or  forward  stroke  of 
cylinder,  D,  the  paper  Is  first  nipped  between  cylinder,  D,  and  the  form  at  the 
line  marked  1  in  the  diagrams.  Figs.  1  and  2,  and  that  part  of  the  paper  between 
1  and  2  receives  the  impression  from  form,  B,  so  that  at  the  end  of  the  im- 
pression the  paper  near  the  line  marked  2  is  nipped  between  the  fomx  B,  and 
cylinder,  D.    Now,  all  that  part  of  the  paper  from  1  to  2  would  remain  flat  upon 
and  sticking  to  form,  B,  at  the  end  of  the  impression,  were  it  not  for  the  shaft, 
h8,  and  the  clamps,  h,  h^;  but,  as  the  paper  is  held  by  the  damps,  it  renders 
over  shaft,  hs,  as  that  shaft  rises,  and  is  therefore  stripped  off  the  form  with 
the  least  possible  resistance  from  the  stick  of  the  ink,  and  at  the  end  -of  the 
impression-stroke  the  paper  between  the  line  held  by  damps,  h,  hi,  and  the 
line,  2,  Is  as  shown  in  Fig.  2.    The  paper  from  2  to  3  receives  the  Impression 
from  form,  Bi,  and  is  stripped  off  from  form,  Bi,  by  the  motion  of  cylinder, 
D,  over  form,  B.    Fig.  1  is  a  diagram  showing  clearly  the  position  of  the  paper 
at  the  beginning  of  the  stroke  to  make  the  impression,  when  two  forms  are 
used, — ^that  is,  when  my  press  is  a  perfecting  press;  and  Fig.  2  is  a  like  dia- 
gram, but  showing  the  position  of  the  paper  after  the  impression  has  been 
taken.    It  will  be  clear  from  these  diagrams  that  the  function  of  shaft,  h»,  is 
to  prevent  the  paper  from  bagging  between  it  and  the  line  where  the  paper 
is  nipped  between  cylinder,  D.  and  form,  B,  and  that  this  function  is  perfonned 
for  cylinder,  Di,  by  the  cylinder,  D.    Cylinder,  Di,  also  performs  an  important 
duty  in  aid  of  cylinder,  D;   that  is,  it  keeps  the  paper  between  1  and  2  away 
from  the  form  until  the  moment  before  it  is  nipped  between  the  form  and  the 
impression-cylinder.    This  duty  is  performed  for  cylinder,  Di,  by  the  shaft, 
\\^.    To  prevent  undue  strain  upon  the  paper  lying  between  the  line  marked  2, 
where  it  is  nipped  by  the  cylinder,  Di,  and  form,  Bi,  and  the  line  where  it  is 
nipped  by  the  feed-rolls,  h^,  h»,  the  swinging  shaft,  h*,  is  swung  Inward  grad- 
ually, thereby  slacking  the  paper  as  required  to  relieve  it  from  strain;  or 
shaft,  hs,  may  be  mounted  in  the  frame  of  the  machine,  and  a  shaft,  h^o,  be 
mounted  on  carriage,  F,  as  shown  in  Fig.  5;  the  shaft,  hio,  then  performinir 
the  same  oflice  for  the  paper  between  2  and  3  that  cylinder,  Di,  perforins  for 
the  paper  between  1  and  2.    In  the  diagrams.  Figs.  3  and  4,  I  have  illustrated 
this,  the  main  feature  of  my  invention,  where  only  one  form  is  used,  instead 
of  two  forms,  as  in  my  perfecting  press.    In  these  diagrams  the  shaft,  h',  is 
a  roll,  which  is  pressed  against  the  cylinder,  D,  during*  the  hmpreasion.  and 
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consequently  performs  the  fimctions,  which  in  the  other  diagrams  are  performed 
bj  the  clamps,  li,  hi,  and  the  shaft,  hs;  for,  as  the  surface  speed  of  h»  is  just 
equal  to  that  of  the  cylinder,  D,  the  paper  is  clamped,  and  also  guided  substan- 
tiftlly  as  before.  The  shaft,  hio,  performs  the  same  function  in  these  dia- 
grams. Figs-  3  and  4,  for  cylinder,  D,  as  cylinder,  Di,  does  In  the  other  dia- 
grams for  cylinder,  D;  for  cylinder,  Di,  may  be  regarded  as  omitted  from 
these  diagrams,  or,  what  is  the  same  thing,  the  form,  Bi,  may  be  regarded  as 
omitted,  and  therefore  cylinder,  Di,  ceases  to  be  an  impression-cylinder,  and 
Its  only  function  is  to  keep  the  paper  between  1  and  2  away  from  form,  B, 
until  the  moment  cylinder,  D,  is  ready  to  force  it  against  form,  B." 


ne  inking-roUers  are  not  shown;  they  being  of  a  common  form,  and  used 
la  an  ordinary  way.  In  using  this  machine,  the  web  of  paper  is  first  drawn 
through  the  press  over  the  type-bed  by  the  feed-rolls,  which  are  near  the  deliv- 
ery of  the  printed  sheet,  the  length  of  the  form  on  which  the  printing  is  to  be 
dcme,  plus  the  margin  of  the  intended  sheet;  and  thereupon  the  clamps,  h  and 
hi,  are  closed,  "or."  as  he  says,  'the  paper  is  held  in  any  other  suitable  way," 
and  thus  the  web  is  held  taut  between  the  feed  rolls  and  the  clamps,  while 
the  impression-cylinder,  accompanied  by  guiding  rollers  to  hold  the  web  off 
41  CaA.— 23 
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the  type-bed,  and  the  inklng-rollers,  are  rolled  over  the  web,  impressing  it 
iipon  the  type.  After  passing  over  the  form  or  type-bed,  the  cylinders  are 
thrown  back  from  the  plane  of  the  type  by  a  device  actuated  by  a  cam,  which 
brings  the  cylinders  nearer  together,  and  taken  back  by  the  movement  of  the 
carriage  in  which  they  are  journaled  to  their  original  starting  point  While 
this  last  operation  is  taking  place,  the  clamps  are  opened,  the  f^  rollers  are 
put  in  motion,  and  the  web  is  drawn  through  and  over  the  tjrpes  as  before, 
the  cylinders  move  to  the  plane  of  the  type,  the  process  is  repeated,  and  thus 
the  printing  goes  on.  The  mechanism  by  which  the  devices  are  operated  is 
left  to  the  contrivance  and  adjustment  of  the  skill  of  the  mechanic. 

The  main  feature  of  Kidder's  patent  consists,  as  he  tells  us,  in  his  manner 
of  presenting  the  web  for  printing  upon  it  He  refers  to  a  former  patent 
granted  to  Royal  Cimimings  in  1868,  and  disclahns  what  is  ^hown  by  that; 
adding,  **My  mode  of  presenting  the  web  differing  radically  from  his,  in  that 
in  his  mode  the  feed  is  simultaneous  with  the  printing,  while  in  my  mode  the 
feed  takes  place  while  the  impression  is  thrown  off."  The  complainant  relies 
upon  claims  1,  2,  and  7  of  this  patent.  They  are  as  follows:  "What  I  daim 
as  my  invention  is:  (1)  In  combination  with  a  stationary  bed  and  an  impres- 
sion-cylinder traveling  over  it  guides  for  the  web,  one  at  each  side  of  the  im- 
pression-cylinder, and  a  feeding  device,  which  feeds  the  proper  length  of  web 
while  the  impression  is  thrown  off,  all  substantially  as  described.  (2)  In  com- 
bination, two  stationary  beds,  two  traveling  impression-cyllndera,  and  a  feed- 
ing mechanism,  substantially  as  described,  combined  together  and  with  suit- 
able guides,  substantially  as  described,  and  operating  to  print  both  sides  of  a 
web,  as  set  forth.  (7)  The  web  perfecting  press,  above  described,  consisting 
of  the  two  stationary  beds,  the  two  traversing  impression-cylinders,  the  two 
sets  of  inking  apparatus,  the  web-guiding  mechanism,  substantially  as  de- 
scribed, and  the  intermittently-operating  web-feeding  mechanism,  substantiallj 
as  described,  all  operating  together  substantially  as  described." 

The  Stonemetz  patent  was  applied  for  July  30,  1886,  and  relates  to  w*eb  print- 
ing machines;  that  is,  to  presses  which  print  upon  a  continuous  sheet,  which 
is  cut  as  it  is  delivered  out,  as  distinguished  from  those  which  print  upon 
sheets  which  are  separated  before  they  are  fed  in.  It  consisted  of  stationary 
type-beds  located  upon  the  same  horizontal  plane,  a  traveling  carriage  convey- 
ing impression-cylinders  and  inking-roUers  and  web-guiding  rollers  hSLCk  and 
forth  over  the  types,  a  vertically  moving  roller  for  taking  up  the  slack  of  the 
web  as  it  is  unwound  from  the  web-roll,  and  a  vertically  moving  roller  for 
drawing  the  web  after  the  printing  is  done.  The  construction  of  his  machine 
is  indicated  by  his  description  of  its  operation,  which  is  as  follows:  "In  opera- 
tion the  web-roll  is  placed  in  the  supports,  T,  Ti.  The  web  is  then  drawn  over 
the  roller,  M2,  and  under  the  roller,  V^,  and  from  thence  over  the  roller,  L^, 
from  whence  It  is  carried  over  the  top  of  the  machine  to  and  over  the  roller, 
b8,  and  then  under  the  impression-cylinder,  Ei,  and  up  over  the  roller,  b«, 
and  from  this  roller  over  the  top  of  the  machine  to  and  around  the  adjustable 
roller,  L,  and  back  to  and  over  the  roller,  b,  and  under  the  impression-cylinder, 
E,  and  over  the  roller,  bi,  and  from  thence  to  and  over  the  roller,  M,  aronnd 
under"  the  roller.  Wo,  and  back  up  over  the  roller.  Mi,  from  whence  it  passes 
to  and  between  the  cutting-cylinders,  S,  Si,  where  it  is  cut  into  sheets.  It  is 
obvious  that  this  arrangement  of  the  web,  Y,  presents  one  of  its  sides  to  the 
type-bed,  Bi,  operated  upon  by  the  impression-cylinder.  Ei.  and  the  other  side 
to  the  type-bed,  B,  operated  upon  by  the  Impression-cylinder,  E,  so  that  when 
forms  of  type  are  placed  upon  the  beds,  B  and  Bi,  one  side  of  a  newspaper  will 
be  printed  upon  the  web,  Y,  by  the  impression-cylinder,  Ei,  and  the  other  side 
of  the  newspaper  will  be  printed  upon  the  other  side  of  the  web,  Y,  at  another 
point,  by  the  impression-cylinder,  E,  both  by  the  same  movement  of  the  cylin- 
der-carriage, I,  two  sides  of  the  newspaper  being  printed  as  the  carriage,  I, 
travels  over  the  beds  forward,  and  a  like  amount  as  the  carriage,  I,  travels 
back  (the  web  having  been  meanwhile  moved  ahead  the  length  of  the  printed 
sheet  by  the  oscllhiting  roller,  Ws);  the  adjustment  being  such  that  the  oppo- 
site side  of  each  paper  printed  by  the  form  on  the  bed,  Bi,  is  in  turn  presented 
to  and  printed  by  the  form  on  the  bed,  B,  in  its  passage  through  the  machine. 
In  this  manner  a  web  of  paper  can  be  printed  on  both  sides  as  it  passes  throoi^ 
the  machine." 
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The  diagram  to  which  these  references  are  made  is  here  shown: 


It  needs  further  to  be  stated  that  his  roller,  Va,  which  takes  up  the  slack  of 
the  web  after  it  is  drawn  from  the  web,  is  pivoted  upon  the  frame  of  the  car- 
riage, and  is  actuated  by  gravity.  When  the  web  is  drawn  through  the  press, 
the  loop  of  the  web  in  which  It  hangs  is  taken  up.     When  that  operation  is 
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suspended,  the  roller  falls;  thus  renewing  the  loop  and  thereby  storing  a  fresh 
part  of  the  web,  which  is  to  be  taken  into  the  press  by  the  next  draught  of  the 
feeding  rollers,  at  the  other  end  of  the  machine.  The  roller,  W».  rests  in  a 
loop  of  the  web.  It  Is  raised  and  the  loop  taken  up  by  the  draught  of  the 
feeding  rollers,  and  is  then  moved  down  by  a  cam  operating  upon  the  arm  upon 
which  the  roller  is  suspended,  thereby  drawing  the  printed  web  towards  its 
delivery,  where  it  is  cut  into  sheets.  When  the  roller,  W»,  is  pressed  down, 
the  roller,  V»,  is  lifted,  and  the  web  is  fed  upon  the  forms.  When  W»  reaches 
the  bottom  of  the  loop,  the  printing  takes  place;  the  web  being  held  by  the 
pull  of  the  roller,  W»,  at  one  end,  and  of  roller,  V«,  .at  the  other  end.  This 
seems  to  be  the  only  means  of  holding  the  web  stationary  over  the  type-beds 
while  the  impression-cylinders  are  moving  over  it  The  feeding  of  the  web 
over  the  type-beds  takes  place  while  the  cylinders  are  passed  beyond  the  type- 
beds,  and  so  out  of  contact  with  them.  The  result  of  these  operations  is  that 
the  web  is  fed  intermittently  between  V»  and  W»,  and  continuously  between 
the  web  roll  and  V»,  and  between  W«  and  the  delivery-rolls,  or  approximately 
so.  The  adjustment  for  actuating  the  machinery  adapted  to  the  purpose  is 
implied. 

The  claims  which  are  alleged  to  be  infringed  are  the  fifth,  sev^ith,  tenth, 
twelfth,  and  seventeenth,  as  follows:  "(5)  In  a  printing  machine,  the  combina- 
tion of  two  stationary  type-beds  located  on  the  same  horizontal  plane,  and  a 
traveling  carriage  carrying  an  impression-cylinder  and  Inking-rollers  for  eadi 
of  said  beds,  operating  on  said  beds  in  their  forward  and  backward  movements, 
with  means,  substantially  as  described,  for  moving  said  carriage  back  and  forth 
over  said  beds,  and  rollers  adapted  to  convey  a  web  of  paper  through  said 
machine,  whereby  one  side  of  the  web  may  be  printed  on  forms  placed  on  one 
of  said  beds,  and  the  other  side  of  the  web  on  forms  placed  on  the  other  of 
said  beds,  substantially  as  and  for  the  purpose  set  forth."  "(7)  The  combhia- 
tlon,  in  a  printing  machine,  of  stationary  type-beds  secured  to  the  frame  of  the 
machine,  and  a  traveling  carriage  carrying  impression-cylinders  and  inking- 
rollers  and  web-carrylng  rollers  thereon,  a  vertically-moving  roller  for  taking 
up  the  slack  of  the  web  as  It  is  unwound  from  the  web-roll,  and  a  vertically- 
moving  roller  for  drawing  the  web  forward,  substantially  as  and  for  the  pur- 
pose set  forth."  "(10)  In  a  printing  machine,  the  combination,  with  stationary 
type-beds  located  on  substantially  the  same  horizontal  plane  on  the  frame  of 
the  machine,  and  traveling  impression-cylinders  and  inking-rollers  adapted  to 
travel  back  and  forth  over  said  type-beds  and  take  impressions  both  ways,  of 
web-carrying  rollers  on  the  frame  of  the  machine,  web-carrying  rollers  con- 
nected with  the  traveling  impression-cylinder  carriage,  and  means,  substan- 
tially as  shown  and  described,  for  taking  up  the  slack  of  the  web  as  it  runs 
off  of  the  web-roll  while  the  Impression-cylinders  are  passing  over  the  type- 
beds,  and  means,  substantially  as  shown  and  described,  for  drawing  the  web 
forward  when  the  impression-cylinders  are  off  of  the  type-forms,  substantially 
as  and  for  the  purpose  set  forth."  "(12)  The  combination,  in  a  printing  ma- 
chine, of  the  side  frames.  A,  Ai,  the  stationary  type-beds,  B,  Bi,  with  the 
traveling  cylinder-carriage,  I,  carrying  the  impression-cylinders,  E,  E,  which 
operate  both  forward  and  backward  on  said  type-beds,  substantially  as  and  for 
the  purpose  set  forth."  "(17)  The  combination,  in  a  printing  machine,  of  the 
web-supporting  rollers,  M,  Mi,  and  the  vertically-moving  roller,  W»,  si^ported 
upon  the  arm,  Wi,  W^,  with  the  cutting-cylinders,  S,  Si,  substantially  as  and 
for  the  purpose  set  forth." 

The  defendant  is  engaged  in  building  printing  presses  constructed  upon  the 
specifications  of  patent  No.  478,503,  granted  July  5,  1892,  to  Joseph  L.  Cox, 
who  had  also  received  several  former  patents  relating  to  the  construction  of 
printing  presses,  some  of  which  will  be  hereafter  referred  to,  and  many  of  the 
devices  of  which  are  embodied  In  478,503.  Patent  No.  478,503  was  for  an  im- 
provement In  web  printing  presses,  whereby  the  printing  is  effected  on  a  con- 
tinuous web,  either  upon  a  single  bed,  or  upon  two,  in  which  latter  case  it  was 
a  perfecting  press.  It  consisted,  in  the  latter  form,  of  two  type-beds  arranged 
one  above  the  other,  the  types  facing  upward  on  both  beds,  revolving  impres- 
sion-cylinders mounted  in  reciprocating  bearings,  whereby  the  cylinders  are 
moved  back  and  forth  over  the  beds,  each  movement  producing  a  freeh  impres- 
sion. It  involved,  also,  for  carrying  the  web  throiigh  the  press,  a  mechanism 
by  which  the  web  was  stopped  over  the  beds  while  the  printing  was  done, 
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and  then  drawn  forward  for  the  next  Impression,  while  the  cylinders  were  out 
of  contact  with  the  beds.  This  intermittent  movement  of  the  web  was  pro- 
duced by  looping-rollers,  one  on  each  side  of  the  printing  apparatus,  operating 
alternately.     The  following  diagram  will  illustrate  the  composition  of  this  press: 


In  tfalB  press  the  looplng-rollers,  1,  1,  are  both  posltlydy  actuated  by  the 
machinery. 
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In  the  circuit  court  It  was  held  that  neither  of  the  complainant's  patents 
was  infringed,  and  the  bill  was  dismissed.  The  complainant  brings  the  case 
here  on  appeal. 

Louis  W.  Southgate,  for  appellant. 

Alexander  &  Dowell  (Dallas  Boudeman  and  Arthur  E.  Dowell,  of 
counsel),  for  appellee. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  SEVEREXS,  Dis- 
trict Judge. 

SEVERENS,  District  Judge,  having  stated  the  foregoing  facts,  de- 
livered the  opinion  of  the  court. 

This  case  was  brought  here  on  a  former  appeal  by  the  defendant 
from  an  order  of  the  circuit  court  granting  a  preliminary  injunc- 
tion. Our  opinion  affirming  that  order  is  reported  in  16  C.  C.  A. 
220,  69  Fed.  250.  We  there  held  that  in  view  of  the  fact  that  in  a 
former  litigation  between  this  complainant  and  a  vendee  of  the  de- 
fendant, in  the  circuit  court  for  the  district  of  Massachusetts,  a  de- 
cree had  been  awarded  in  favor  of  the  complainant  upon  a  some- 
what similar  record,  proper  regard  for  that  decision  and  the  obliga- 
tions of  comity  arising  therefrom  required  that  the  preliminary  in- 
junction should  issue  as  prayed;  taking  care,  however,  to  state  that 
our  action  then  taken  was  not  to  be  construed  as  a  determination 
of  the  issues,  either  for  the  circuit  court  or  this  court,  upon  final 
hearing  of  the  issues  of  law  and  fact.  It  now  becomes  our  duty  to 
re-examine  the  case  upon  its  merits,  and  in  doing  this  we  are  not 
constrained  by  the  reasons  which  guided  our  former  action. 

The  printing  presses  involved  in  tfie  present  suit  are  recent  illus- 
trations of  an  art  which  had  its  beginning  with  the  invention  of 
printing  upon  beds  of  movable  type  more  than  400  years  ago.  The 
art  being  one  of  great  and  constant  interest  to  the  public,  the  in- 
ventive faculties  of  great  numbers  of  ingenious  men  have  been  exer- 
cised in  developing  it,  and  bringing  it  to  the  almost  marvelous  state 
of  perfection  in  which  it  now  exists.  For  a  long  time  presses  were 
built  upon  the  plan  of  making  the  printing  impression  by  feeding 
the  paper  in  sheets  over  the  face  of  the  type-bed,  and  thereupon  caus- 
ing pressure  upon  it  of  a  flat  plate  of  the  same  area  as  the  ^ype-beds. 
About  100  years  ago  the  use  of  revolving  cylinders  was  adopted;  the 
type  being  transferred  to  the  surface  of  the  cylinder,  and  the  im- 
pression produced  by  rolling  them  over  the  paper  laid  upon  a  flat 
bed.  Later,  about  the  year  1820,  English  inventors  brought  out 
forms  of  presses  in  which  the  types  were  set  in  beds  or  "forms,"  as 
in  the  old  platen  presses;  the  paper  was  fed  over  the  type-beds, 
and  the  impression  was  made  by  revolving  cylinders  moving  both 
forward  and  backward  over  the  paper,  pressing  it  against  the  face 
of  the  type.  Some  of  these  presses  printed  on  both  the  forward 
and  backward  stroke.  The  first  of  these  English  patents,  which  is 
shown  in  this  record,  was  issued  in  1820  to  Winch.  But,  as  tiiis 
was  soon  improved  upon  by  another,  we  shall  not  stop  to  notice  its 
details.  The  English  patent,  No.  4,690,  issued  to  Bold  in  1822,  was 
for  a  printing  press  having  stationary  type-beds  located  on  the  same 
horizontal  plane,  a  carriage  traveling  back  and  forth  carrying  im- 
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pression-roUera  over  the  type-beds,  and  printing  at  each  forward 
and  backward  motion,  inking-roUers  and  guiding-rollers  placed  on 
each  side  of  the  cylinders  for  the  purpose  of  holding  the  paper  off 
the  type,  except  at  the  moving  point  of  contact  on  the  instant  of  im- 
pression. With  the  foregoing  description,  the  diagram  here  shown, 
and  which  accompanied  Uie  same,  is  easily  understood: 

Bold-8  Press  of  1822. 


A  press  of  similar  construction  was  patented  to  Smith  in  1835 
^English  patent  No.  6,793),  except  that  this  was  automatic,  and  one 
of  its  forms  contained  a  device  for  lowering  the  type-bed  during  the 
backward  stroke  of  the  cylinder,  and  while  the  paper  was  being  fed  in. 
Prior  to  1850,  so  far  as  the  proof  shows  (except  by  a  somewhat 
crnde  patent  to  Senefelder  in  1801),  the  paper  on  which  printing 
was  done  was  fed  in  by  hand  in  sheets.  But  in  1853  one  Montague 
was  granted  a  patent  in  this  country  (No.  9,993)  for  a  web-fed  press. 
In  this  press  the  web  of  paper  was  suspended  in  the  frame  upon  a 
roll  from  which  it  was  drawn  through  the  press  by  feeding-rollers. 
It  was  provided,  also,  with  a  stationary  cylinder  with  guiding-rollers 
to  hold  the  web  away  from  the  type-bed  except  on  the  line  of  im- 
pression, inking-roUers,  and  a  traveling  type-bed;  also,  a  looping- 
roller  between  the  cylinder  and  the  outward  delivery-rolls  to  pro- 
duce an  intermittent  movement  of  the  web,  feeding  it  in  proper 
lengths  while  the  impression  was  thrown  off.  This  latter  feature 
will  be  noticed  hereafter  in  dealing  with  the  Stonemetz  patent. 

In  1854  an  English  patent  (No.  886)  was  issued  to  Tannahill  for 
an  automatic  press  printing  a  web  of  paper  upon  stationary  type- 
beds  by  locomotive  impression-cylinders,  guiding-rollers  in  front  of 
and  behind  the  cylinders  being  dispensed  with,  the  web-roller  and 
the  feeding-rollers,  by  reason  of  their  location,  performing  the  func- 
tion of  holding  the  web  off  the  type  except  at  the  line  of  impres- 
ftion.  It  showed,  also,  feed  and  inking  rollers,  and  means  for  taking 
in  the  unprinted  web  while  the  impression  of  the  cylinders  was  off. 
In  one  of  the  forms  of  his  invention,  Tannahill  drops  the  t>'pe-bed 
while  the  cylinder  is  making  its  reverse  movement  and  the  web 
i«  fed  in.  In  another  the  type-bed  remains  stationary,  and  the  cylin- 
der is  raised  at  the  end  of  the  printing  movement,  and  is  sustained 
during  the  reverse  movement  out  of  contact  with  the  type,  and  while 
the  web  is  being  fed  in.  And  he  detains  the  web  while  the  print- 
ing is  being  done  by  "tension  put  upon  it." 

In  1868  Royal  Cummings  obtained  a  patent  (No.  83,471)  for  a 
web-fed  platen  press.  This  was  a  perfecting  press;  that  is,  one  pro- 
ducing printing  on  both  sides  of  the  paper,  with  stationary  cylin- 
ders and  movable  type-beds.  It  showed,  also,  guiding-rollers  and 
inking-rollers,  and  means  for  feeding  in  the  web  at  the  proper  time, 
^  of  which  had  for  some  time  been  well  known  in  the  art.    Other 
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patents  are  exhibited  in  the  record  prior  to  Kidder's  invention,  in- 
volving the  forms. and  operations  of  printing  presses,  which,  with 
those  already  recited,  showed  substantially  «dl  the  elements  of  the 
Kidder  press.    We  say  substantially,  because  there  are  one  or  two 
variations  in  the  relation  of  parts  by  Kidder  which  will  be  referred 
to  later  on.    Proper  regard  to  the  limitation  of  the  space  to  be  occu- 
pied in  an  opinion  forbids  our  giving  a  detailed  analysis  of  all  such 
former  patents.    It  is  sufficient  to  say  that  they  exhibited  station- 
ary type-beds  (one  or  more),  travding  impression-cylinders,  station- 
ary impression-cylinders,  inking-rollers,  traveling  type-beds,  guides 
for  the  web  on  each  side  of  the  cylinders,  and  feeding-rolls  and  de- 
vices for  bringing  the  web  between  the  types  and  the  cylinders 
while  the  impression  was  thrown  off,  and  means  for  holding  the  web 
stationary  while  the  impression  was  being  taken.    Some  were  per- 
fecting presses.    Some  printed  on  both  the  forward  and  backward 
movements  of  the  cylinders.    Others  printed  only  with  one  move- 
ment.   Kidder  found  all  these  things  in  the  prior  art.    He  varied 
the  position  of  his  double-cylinder  press  by  making  it  vertical,  bring- 
ing the  type-beds  face  to  face,  and  so  locating  his  cylinders  with  ref- 
erence to  each  other  that  they  would  subserve  the  purposes  of  guid- 
ing-rollers, each  to  the  other;  and  he  located  a  rigid  damp  in  front 
of  the  type-beds  to  grasp  the  unprinted  web  while  the  printing  was 
done.    In  his  single-cylinder  horizontal  press,  he  moved  one  of  Ms 
guiding-rollers  close  to  the  cylinder,  so  that  it  should  bind  the  pa- 
per upon  it,  and  the  contact  thus  produced  should  operate  as  a  de- 
tent of  the  paper  while  the  printing  was  being  done.    Assuming 
that  such  variations  made  his  combinations  patentable,  it  is  clear 
that  the  defendant's  press  is  no  infringement  of  them.    Cox,  too, 
in  his  construction  took  his  material  from  the  prior  art,  and  used 
nothing  which  was  peculiar  to  Kidder.    Neither  of  them  can  daim 
anything  new  beyond  the  specific  forms  of  the  elements  combined 
by  them.    Their  presses  bear  less  resemblance  to  each  other  than 
the  Cox  press  does  to  the  older  forms.    Unfounded  pretensions  are 
made  for  the  Kidder  patent    In  view  of  all  that  had  been  done  be- 
fore, it  is  useless  to  claim  for  him  that  he  was  a  pioneer,  and  it  would 
be  necessary  to  establish  such  a  claim  in  order  to  render  it  possible 
to  give  his  patent  so  broad  a  scope  as  to  indude  means  varying  thus 
widely  from  his  own.    In  Kidder's  double-cylinder  construction  he 
describes  it  as  vertical,  the  two  type-beds  facing  each  other.   The 
court  below  thought  that  he  should  be  held  to  the  vertical  position 
described  by  him,  and  that  his  patent  would  not  cover  the  same  con- 
struction laid  horizontally.    We  are  not  satisfied  that  this  would 
be  so  upon  the  reason  given  by  the  learned  judge,  but  for  another 
reason  we  think  his  conclusion  would  follow,  that  there  is  no  in- 
fringement.   Kidder's  press  could  not  be  constructed  with  type-beds 
one  above  the  other,  and  having  both  type-beds  facing  upward  as 
in  the  defendant's,  without  such  an  entire  reconstruction  of  his 
press  as  would  eliminate  its  peculiarities  in  the  manner  of  **present- 
ing  the  web,"  upon  which  he  lays  so  much  stress,  and  which  he  says 
is  the  main  feature  of  his  invention.    In  this  manner  of  presenting 
the  web,  as  before  pointed  out,  the  cylinders  perform  an  important 
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fonctioiiy  relatively  to  each  other,  as  guides  for  the  web.  And,  in 
his  horizontal  single  press,  the  friction  upon  the  web,  whereby  it 
is  held  tant,  produced  by  bringing  the  guide  against  the  cylinder, 
with  the  web  between,  and  wMch  he  says  is  an  illustration  of  the 
substance  of  his  invention,  has  no  similitude  in  the  defendant's  press. 
Again,  there  is  a  wide  dissimilarity  between  the  clamp  in  front  of 
the  web-roll  on  the  Kidder  press,  which  closes  and  holds  rigidly  the 
paper  while  the  cylinder  is  making  the  impression,  and  the  defend- 
ant's looping-roller,  which  does  not  rigidly  hold  the  paper,  but  holds 
it  sufficiently  taut  for  the  printing,  while  it  also  feeds  from  the  roll 
the  requisite  length  of  web  for  the  next  impression.  We  are  satis- 
fied that  our  view  of  the  scope  of  his  invention  was  that  taken 
at  the  patent  office;  for  it  rejected  his  original  broad  claims  by  ref- 
erences to  former  patents,  one  of  which  was  the  Cummings  patent, 
already  referred  to.  The  latter  Kidder  thereupon  distinguished  from 
his  own  by  saying  that  it  differed  radically  therefrom,  in  that  in 
Cummings'  patent  the  feed  was  simultaneous  with  the  printing,^ 
while  in  his  the  feed  took  place  while  the  impression  was  thrown 
off.  Inasmuch  as  nearly  all  web  printing  presses,  which  had  been 
patented,  fed  the  paper  while  the  impression  was  thrown  off,  the  ac- 
quiescence of  the  patent  office  can  be  construed  to  mean  only  that 
Kidder's  patent  was  allowed  for  its  special  means  of  feeding  the  web 
while  the  impression  was  thrown  off,  as  disclosed  by  him.  The  cir- 
cuit court  for  the  district  of  Massachusetts,  and  counsel  in  their 
briefs  in  the  present  case,  refer  to  the  movement  in  the  Kidder  press 
as  that  of  a  cylinder  "traveling  in  the  moving  fold  of  the  web,"  as 
if  it  were  a  peculiarity.  But  it  means  no  more  than  that  the  cylin- 
der travels  in  a  loop  of  the  web  which  is  made  by  the  depression  of 
the  cylinder  between  the  guiding-rollers, — ^a  feature  which  was  pres- 
ent in  nearly,  if  not  quite,  all  cylinder  presses  siniie  they  were  first 
brought  into  use  many  years  ago.  In  the  Kidder  patent  a  larger 
surface  of  the  cylinder  is  in  contact  with  the  web  than  in  former 
constructions,  but  this  is  a  matter  of  degree  only.  Besides,  the  de- 
fendant's press  is  in  this  particular  the  same  as  that  of  presses  long 
antecedent  to  both  the  Kidder  and  the  defendant's  presses.  For 
the  reasons  stated,  we  conclude  that  there  was  no  error  in  holding 
that  the  defendant  did  not  infringe  the  Kidder  patent.  We  have 
therefore  not  found  it  necessary  to  consider  the  prior  use  by  Cox  of 
the  matter  of  Kidder's  invention,  upon  which  the  defendant  relied 
as  one  of  the  grounds  of  its  defense. 

The  api^ication  for  the  Stonemetz  patent  was  filed  July  30,  1886. 
The  patent  was  issued  January  3,  1888,  and  was  for  improvements 
in  web  printing  machines.  The  press  which  he  describes  as  contain- 
ing his  improvements  involved  the  combination  of  two  stationary 
type-beds,  located  on  the  same  horizontal  plane,  a  traveling  carriage, 
conveying  impression-cylinders  with  inking-roUers  moving  backward 
and  forward  over  the  beds,  and  guiding-rollers  and  rollers  to  turn 
the  face  of  the  web  in  opposite  directions  while  the  printing  was 
being  done.  It  also  contained  feeding-rollers  to  draw  the  Web 
through  the  press,  and  a  vertically-moving  roller  for  taking  up  the 
tlack  of  the  web  as  it  was  unwound  from  the  roll,  and  another 
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vertically-moving  roller  between  the  feeding-rollers  and  th^  print- 
ing parts  to  draw  the  web  forward  intermittently  while  the  impres- 
sion was  off.  This  last  feature  (that  of  the  looping-rollers  to  take 
up  the  slack  and  draw  forward  the  web)  is  one  much  relied  upon  by 
tlie  complainant.  A  description  of  this  press,  and  a  statement  of 
the  claims  alleged  to  have  been  infringed,  appear  in  the  statement 
preceding  this  opinion. 

Between  the  application  for  the  Kidder  patent  and  that  of  the 
Htonemetz,  other  inventions  of  improvements  in  printing  presses 
became  the  subject  of  patents.  We  shall  take  space  to  describe 
only  a  few  of  them.  In  1884  a  patent  (No.  305,469)  was  issued  to 
J.  G.  Northrup,  showing  a  perfecting  press,  wherein  the  type-beds 
travel  under  stationary  cylinders,  but  the  web  is  taken  from  one  im- 
pression to  the  other  in  much  the  same  way  as  the  Stonemetz  pat- 
ent, though  it  must  be  conceded  that  there  was  nothing  new  of  much 
substance  in  this  respect,  beyond  what  had  long  before  been  accom- 
plished. The  beds  were  on  the  same  horizontal  plane,  end  to  end, 
as  in  the  Stonemetz  patent.  We  may  at  this  point  observe  that, 
in  our  opinion,  there  was  no  invention  in  constructing  a  press  with 
traveling  cylinders  over  stationary  type-beds,  instead  of  stationary 
cylinders  and  traveling  type-beds,  if  no  other  difference  existed  in 
the  operation  of  the  machine.  The  art  was  long  ago  full  of  both 
forms,  and  they  may  be  regarded  as  substitutes,  one  for  the  other, 
so  far  as  this  feature  is  concerned. 

In  1883  an  English  patent  (No.  2,161)  to  Lake  was  issued,  which 
involved  all  the  features  of  the  web-feeding  devices  of  the  Stonemeti 
patent.  It  was  a  platen  press,  but  the  mode  of  feeding  was  the 
same;  and  it  did  not  require  any  invention  to  bring  in  the  cylinders, 
instead  of  the  plate,  to  make  tiie  impression,  wili  the  well-known 
incidental  apparatus  required  for  the  change.  This  patent  is  illus- 
trated in  the  following  diagram: 

Lake's  Patent,  1883. 
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• 

From  the  web-roll,  B,  the  tveb  is  slacked  off  by  the  rolls,  L,  car- 
ried under  the  vertical  looping-roUer,  J^;  thence  over  the  guiding- 
rollers  before  and  behind  the  type-bed,  located  high  enough  to  carry 
the  paper  clear  of  the  type  while  the  impression  was  off;  thence 
imder  the  vertical  looping-roUer,  J^;  thence  through  the  feeding- 
rollers  to  the  delivery.  The  looping-roUers,  J*  and  J^,  were  posi- 
tively actuated  by  the  web  through  the  arms  pivoted  on  the  ends  of 
the  reciprocating  lever,  L^,  the  pressure  on  the  outer  end  of  which  was 
reinforced  by  a  spring,  L',  to  impel  the  roller,  J%  in  forming  the  loop 
between  the  type-bed  and  the  delivery  rolls.  The  only  material  differ- 
ence between  the  looping-rollers  of  the  Lake  patent  and  that  of  the 
Stonemetz  was  that  both  of  them  were  positively  actuated  in  Lake's, 
while  in  that  of  Stonemetz  the  roller  in  front  of  the  web-roll  floated 
ia  the  loop,  being  actuated  only  by  gravity,  and  the  other  near  the 
feeding-rolls  was  actuated  by  a  cam  in  the  downward  movement  in 
forming  the  loop.  In  the  defendant's  press  the  looping-rollers  are 
both  positively  actuated,  and  in  this  respect  bear  a  much  nearer  re- 
semblance to  the  Lake  than  they  do  to  the  Stonemetz  patent. 

In  1885  the  defendant  built,  and  put  into  use  in  the  printing  room 
of  the  Grand  Eapids  Democrat,  a  press  designed  by  Cox,  which  has 
been  in  use  ever  since,  composed  of  a  pair  of  cylinders  over  travel- 
ing type-beds,  located  one  above  the  other,  and  printing  on  both 
the  forward  and  backward  movements  upon  a  web  of  paper  fed 
automatically  through  the  machine.    It  did  not,  as  we  understand, 
employ    the    looping-rollers,    alternately    supplying   and   delivering 
the  web  to  and  from  the  press,  but  these  elements  were  supplied, 
as  we  have  seen,  by  the  Lake  patent;  and  there  was  no  invention, 
any  more  than  there  was  in  the  Stonemetz  patent,  in  bringing  into 
the  Cox  machine  old  elements,  known  to  the  art,  to  perform  the  same 
duty  they  did  in  an  earlier  structure  in  the  same  art.    It  is,  more- 
over, not  to  be  lost  sight  of  that  Montague's  patent,  which  was  re- 
ferred to  in  connection  with  the  Kidder  patent,  showed  a  looping- 
roUer  for  precisely  the  same  purpose  between  the  feeding-rollers  and 
the  type-bed.    It  did  not  have  one  between  the  web-roll  and  the  type- 
bed,  but,  if  there  was  need  of  it,  it  did  not  require  invention  to  dupli- 
cate it  in  another  place  to  perform  the  same  function.    Nor  was  it 
new,  for,  as  we  have  stated,  it  was  shown  in  the  Lake  patent,  above 
mentioned.    The  mere  bringing  together  of  elements  selected  from 
old  machines,  to  perform  the  same  functions  which  they  severally  per- 
formed in  the  machines  from  which  they  were  taken,  and  producing 
the  same  result,  is  not  invention.    Hailes  v.  Van  Wormer,  20  Wall. 
^oO,  22  L.  Ed.  241;   Royer  v.  Roth,  132  U.  S.  201,  10  Sup.  Ct.  68, 
•«  L  Ed.  322;   Union  Edge  Setter  Co.  v.  Keith,  139  U.  S.  530,  11 
^np.  Ct.  621,  35  L.  Ed.  261;   Wright  v.  Yuengling,  155  U.  S.  43,  15 
*?ap.  Ct  1,  39  L.  Ed.  64. 

Prom  these  considerations,  it  is  manifest  that,  if  the  Stonemetz 
potent  can  be  sustained  at  all,  it  must  be  limited  to  the  specific  ele- 
ments described  in  his  combinations.  It  is  impossible  that  it  should 
be  80  broadened  as  to  cover  all  means  for  accomplishing  the  same 
results  which  others  had  already  accomplished,  or  might  thereafter 
accomplish.    His  was  in  no  sense  a  primary  invention,  but,  at  most, 
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a  bringing  together  of  old  dements,  with  a  slight  variation  in  re- 
spect to  some  of  them;  and  upon  this  variation  rests  whatever  of 
novelty  there  is  in  his  invention.  This  also  accords  with  what 
transpired  in  the  patent  oflSce  upon  his  application.  He  originally 
made  claims  for  a  somewhat  generic  invention.  His  seventh  daun 
at  first  was  of  that  character,  and  is  given  as  an  illustration: 

"(7)  In  a  printing  machine,  the  combination  of  stationary  type-beds  with  a 
traveling  impression-cylinder  carriage  carrying  impression-cylinders  and  ink- 
Ing-rollers,  mechanism  for  operating  said  carriage,  and  means  for  conveying 
a  web  of  paper  between  said  impression-cylinders,  and  type  forms,  placed 
on  said  stationary  beds,  substantially  as  and  for  the  purpose  set  forth." 

Such  claims  were  rejected  upon  references  showing  the  state  of 
the  art  substantially  as  we  have  here  shown  it.  Thereupon  his  at- 
torney addressed  to  the  office  the  following  letter: 

"Sir:  In  presenting  the  inclosed  amendment  In  case  of  John  H.  Stonemetz*s 
application  for  improvement  in  web  printing  presses,  filed  July  30,  188(5,  serial 
No.  209,575,  applicant  desires  to  call  the  attention  of  the  examiner  to  the  fact 
that  the  impression-cylinders  operate  in  contact  with  the  type  on  the  type- 
beds  both  in  their  forward  and  baclLward  movements,  and  also  to  the  fact 
that  the  type-beds  are  located  on  substantially  the  same  horizontal  plane,  end 
to  end.  In  this  construction  applicant  is  enabled  to  operate  his  press  without 
lifting  the  type  off  their  feet,  as  the  upright  .Kidder  press  does,  and  he  is  en- 
abled to  print  double  the  number  of  impressions  that  Kidder's  press  will  do  at 
the  same  speed,  as  Kidder's  cylinders  operate  on  the  type-beds  only  one  way. 
while  applicant's  operate  both  ways.  I  have  endeavored  to  so  amend  appli- 
cant's claims  as  to  limit  him  to  his  construction,  and  trust  that  they  will 
prove  satisfactory," 

Upon  this  and  some  further  limitation  the  patent  was  allowed. 
The  patentee  cannot  now  expand  his  claims  to  cover  the  ground  he 
yielded  in  order  to  obtain  lie  patent  What  he  conceded  was  ac- 
cepted as  one  of  the  terms  of  the  grant.  Roemer  v.  Peddie,  132  U. 
S.  313,  10  Sup.  Ct.  98,  33  L.  Ed.  382;  Royer  v.  Coupe,  146  U.  S.  524, 
13  Sup.  Ct.  166,  36  L.  Ed.  1073;  Thomas  v.  Rocker-Spring  Co.,  47  U. 
S.  App.  125,  23  C.  C.  A.  211,  77  Fed.  420,— a  case  decided  by  this 
court.  Neither  the  Kidder  nor  the  Stonemetz  patent  is  fortified 
by  any  inference  of  the  novelty  or  utility  of  their  inventions  arising 
from  general  adoption  and  use.  The  first  was  granted  in  1884,  and 
the  latter  in  1888.  This  suit  was  commenced  in  1895.  In  the  inter- 
val Iknly  two  of  the  Kidder  presses  were  put  into  use.  These  were 
both  installed  in  a  single  establishment,  in  Lockport,  N.  Y.  The 
Stonemetz  patent  did  not  go  into  use  at  all.  These  facts  would  not 
of  themselves  establish  that  the  inventions  were  not  novel  and  use- 
ful, but  such  circumstances,  unexplained,  give  additional  ground  for 
the  belief  that  no  very  substantial  improvement  of  the  art  was  made. 
The  explanation  which  is  offered  is  not  satisfactory.  It  is  said  the 
corporations  organized  for  utilizing  these  patents  were  of  limited 
capacity,  but  they  were  assumed  to  be  sufficient  for  the  purpoae, 
and  nothing  appears  to  show  that  the  patents  were  of  a  character 
to  commend  them  to  public  favor.  We  have  not  found  it  necessary 
to  deal  with  their  respective  claims,  one  by  one,  but  have  given  to 
each  all  that  could  be  claimed  upon  the  descriptions  therein  of  the 
inventions  under  the  restrictions  imposed  by  the  state  of  the  art  and 
the  limitations  of  the  patent  office 
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Errors  are  assigned  upon  taxation  of  costs,  a  part  of  which,  only, 
are  referred  to  in  the  brief  for  the  appellant.  It  appears  that  the 
costs  were  taxed  by  the  clerk,  in  the  ordinary  manner,  upon  the 
bill  of  costs  tendered,  and  affidavits.  It  also  appears,  inferentially, 
that  the  comidainant  appealed  from  the  clerk's  taxation  to  the  court, 
where  the  taxation  by  the  clerk  was  affirmed.  The  proper  prac- 
tice in  order  to  lay  the  foundation  for  an  appeal  to  this  court  (if;  in- 
deed, an  apx)eal  will  lie  on  a  mere  matter  of  taxing  costs,  as  dis- 
tinguished from  an  adjudication  for  costs  between  the  parties)  was 
not  observed  in  the  court  below.  In  order  to  bring  the  specific  items 
to  which  the  objection  was  intended  to  be  made  either  on  retaxa- 
tion  before  the  clerk,  or  before  the  court  on  appeal  from  the  clerk, 
they  should  have  been  distinctly  pointed  out  and  the  reasons  for 
the  objections  duly  filed.  2  Daniell,  Gh.  Prac.  1449,  1450.  In  the 
absence  of  any  such  specification  of  the  objections  or  grounds  relied 
upon,  the  coyrt  did  not  err  in  affirming  the  taxation  of  the  clerk. 
However,  it  is  proper  to  say  that  we  have  looked  into  the  matters 
complained  of,  and  do  not  see  that  any  substantial  injustice  was 
done  to  the  appellant.  We  think  the  court  below  did  not  err  in  its 
conclusion  that  no  infringement  of  either  patent  is  shown.  Its  de- 
cree is  accordingly  affirmed. 


(101  Fed.  66.) 

McCULLEN  V.  CHICAGO  &  N.  W.  RT.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  26,  1900.) 

No.  1,275. 

1  Railroads — Actions  for  Fires— Questions  for  Jury.^ 

In  an  action  against  a  railroaa  company  to  recover  the  yalue  of  prop- 
erty alleged  to  have  been  set  on  fire  by  sparlis  from  passing  engines  on 
defendant's  road,  where  the  evidence  as  to  whether  the  fire  ori^nated  in 
the  maimer  alleged  was  conflicting  and  indecisive,  the  case  was  one  for 
the  Jury,  and  it  was  error  to  direct  a  verdict  for  defendant,  especially  when 
four  successive  Juries  before  whom  the  case  was  tried  had  failed  to  agree. 

^  Same— Proof  of  Negligence— Presumption  from  Fact  of  Causing  Fire. 
Proof  that  property  has  been  destroyed  by  sparks  emitted  by  a  passing 
locomotive  creates  a  presumption  of  negligence  on  the  part  of  the  railroad 
company  or  its  employes,  either  In  the  construction  or  handling  of  the  loco- 
motive or  in  failing  to  keep  it  in  proper  repair,  i 

&  Same— Province  op  Jury. 

When  the  evidence  for  the  plaintiff,  in  an  action  against  a  railroad  com- 
pany to  recover  damages  resulting  from  a  fire  alleged  to  have  been  caused 
by  sparks  from  a  passing  engine,  is  suflflcient  to  establish  such  fact,  and 
thus  creates  a  presumption  of  negligence  on  the  part  of  defendant,  the  case 
should  be  submitted  to  the  Jury,  unless  the  rebutting  evidence  as  to  due 
care  is  so  clear  and  circumstantial  that  no  reasonable  person  could  doubt 
Its  verity. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

1  See  note  at  end  of  case. 
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% 
George  C.  Cooper,  for  plaintifr  in  error. 
C.  I.  Crawford  (A.  W.  Burtt,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBOKNT,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  action  was  brought  by  Maggie 
McCullen,  the  plaintiff  in  error,  against  the  Chicago  &  Northwestern 
Railway  Company,  the  defendant  in  error,  to  recover  the  value  of  a 
steam  flouring  mill  located  in  the  town  of  St.  Lawrence,  county  of 
Hand,  state  of  South  Dakota,  which  was  destroyed,  as  she  claimed, 
on  December  2,  1895,  by  being  set  on  fire  by  sparks  that  were  neg- 
ligently suffered  to  escape  from  one  of  the  defendant  company's 
locomotives,  which  was  at  the  time  in  charge  of  its  employ^  and 
was  hauling  one  of  its  freight  trains.  The  action  was  brought  orig- 
inally in  a  state  court,  but  was  removed  to  the  federal  court.  After 
the  case  had  been  under  consideration  for  about  31  hours  by  the 
jury  which  was  impaneled  to  try  the  same,  and  the  jurors  had 
failed  to  agree  upon  a  verdict,  they  were  recalled  and  directed  to 
return  a  verdict  in  favor  of  the  defendant,  upon  which  verdict,  so 
returned  by  direction  of  the  court,  a  judgment  was  subsequentlj 
entered.  The  plaintiff  below  excepted  to  such  action  on  the  part  of 
the  trial  court,  and  brought  the  case  here  for  review. 

We  are  advised  by  the  record,  and  also  by  the  statements  of  coun- 
sel, that  there  had  been  three  previous  trials  of  the  case  upon  sub- 
stantially the  same  evidence  which  is  contained  in  the  present  record^ 
and  that  in  each  instance  the  jury  had  failed  to  agree.  It  has  been 
repeatedly  held  since  the  decision  in  Railway  Co.  v.  Ives,  144  U.  S. 
408,  12  Sup.  Ct.  679,  36  L.  Ed.  485,  that  when  the  facts  proven  are 
such  that  reasonable  men  may  fairly  differ  upon  the  question  as  to 
whether  there  was  negligence  or  not,  the  determination  of  that  issue 
is  for  the  jury;  and  inasmuch  as  48  men,  who  have  at  various  times 
listened  to  the  evidence  in  this  case,  have  differed  in  opinion  as  to 
whether  the  defendant  was  or  was  not  negligent,  we  would  perhapa 
be  justified  in  regarding  that  test  as  conclusive,  and  in  remitting 
the  case  to  the  lower  court  to  be  retried.  In  view  of  the  numerous 
trials  that  have  taken  place,  we  have  thought  it  best,  however,  to» 
consider  the  testimony  attentively,  and  decide  as  to  its  sufficiency 
to  sustain  a  verdict  for  the  plaintiff,  as  it  would  have  been  our  du^ 
to  do  if  the  trial  court,  at  the  conclusion  of  the  first  trial,  had  of 
its  own  motion  directed  a  verdict  for  the  defendant. 

The  point  at  issue  necessitates  a  statement  somewhat  in  detail 
of  the  facts  which  were  developed  at  the  trial.  The  defendants 
railroad  track  passes  through  the  town  of  St.  Lawrence  from  east 
to  west.  The  plaintiff's  mill  that  was  destroyed  was  situated  on  the 
south  side  thereof,  and  302  feet  distant  therefrom  in  a  direct  line. 
Between  the  mill  and  the  track  were  an  elevator,  close  to  the  track, 
which  was  57  feet  high,  and  on  the  south  side  thereof  a  lower  wooden 
warehouse.  The  plaintiff's  mill  was  three  stories  in  height  A 
considerable  space  of  vacant  ground  intervened  between  the  build- 
ings last  described,  and  the  territory  south  of  the  railroad  track 
was  generally  open  and  unoccupied.    On  the  roof  of  the  mill,  at 
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its  northeast  corner,  was  a  small  ventilator  which  extended  above 
the  top  of  the  roof  a  few  feet.    The  four  sides  thereof  consisted 
of  thin  wooden  slats  similar  to  those  which  are  nsnallj  employed 
in  constructing  window  blinds  or  shades.    Directly  underneath  the 
ventilator  on  the  third  floor  was  a  cyclone  dust  collector  which,  when 
in  q)eration,  blew  some  dust  through  the  slats  of  the  ventilator  into 
the  open  air.    The  mill  was  closed  down  on  Friday  previous  to  the 
fire,  which  occurred  about  10:30  a.  m.,  on  Monday,  December  2^ 
1895,  and  there  were  no  fires  in  or  about  the  premises  save  in  a 
small  cannon  stove  which  was  located  In  a  one-story  ofSce  building  at 
the  northwest  comer  of  the  mill.    This  office  building  was  not  a  part 
of  the  mill  proper,  but  was  connected  therewith.    In  this  stove  there 
was  a  small  fire  on  the  morning  of  December  2,  1895,  but  the  pipe 
leading  therefrom  extended  above  the  roof  of  the  miU,  and  such 
smoke  as  escaped  from  this  pipe  on  that  morning  drifted  in  a  direc- 
tion which  did  not  bring  it  within  20  feet  of  the  ventilator  heretofore 
mentioned.     The  wind  was  blowing  from  the  north  or  from  the 
northwest  or  from  an  intermediate  point  at  a  rate  which  was  various- 
ly estimated  by  the  witnesses  at  from  10  to  15  miles  per  hour. 
About  10:30  a.  m.  on  the  morning  of  the  fire  a  freight  train  of  the  de- 
fendant company,  containing  about  30  cars  and  drawn  by  2  engines^ 
passed  through  the  town  of  St.  Lawrence  from  east  to  west  without 
stopping.    As  this  train  moved  through  the  town  opposite  to  the 
mill,  and  for  some  distance  west  thereof,  it  was  climbing  an  upgrade, 
and  the  engines  were  seen  by  several  witnesses  to  emit  considerable 
smoke,  which  was  described  by  some  of  them  as  being  dense  and 
black.    Shortly  after  the  passage  of  the  train,  and  within  a  period 
variously  estimated  at  from  10  to  20  minutes,  the  mill  was  dis- 
covered to  be  on  fire.    Two  witnesses  located  the  fire  when  it  was 
first  seen  as  being  on  the  slats  on  the  outside  of  the  ventilator  here- 
tofore described,  and  all  agree  that  the  fire  was  first  observed  from 
the  outside  on  or  around  this  ventilator.    The  plaintiff's  husband 
testified,  in  substance,  that  on  the  first  alarm  of  fire  he  stepped  out 
of  the  small  office  building,  and  from  that  point  saw  a  small  blaze 
on  the  outside  of  the  ventilator;  that  he  entered  the  mill,  and  went 
inunediately  to  the  third  story  or  floor,  and  found  no  fire  on  that 
floor  on  the  inside  of  the  mill  underneath  the  ventilator,  nor  any- 
where else,  but  that  the  fire  at  that  time  was  wholly  confined  to 
the  slats  of  the  ventilator. 

With  respect  to  the  issue  whether  the  fire  in  question  was  occa- 
sioned by  a  spark  from  one  of  its  locomotives,  the  defendant  offered 
mnch  expert  testimony  to  the  effect  that  a  spark  could  not  have  been 
emitted  by  either  of  its  locomotives,  and  carried  a  distance  of  302  feet 
from  its  track,  which  would  have  retained  sufficient  vitality  to  have 
set  fire  to  the  slats  of  the  ventilator  under  the  conditions  which  exist- 
ed at  the  time  the  fire  took  place.  On  the  other  hand,  a  railroad  en- 
gineer who  was  called  by  the  plaintiff  testified,  in  substance,  that 
nnder  such  conditions  as  prevailed  on  the  day  of  the  fire, — with  the 
wfaid  from  the  north,  blowing  about  10  miles  an  hour,  and  the  train 
moving  on  an  upgrade, — a  spark  might  have  been  carried  302  feet,  and 
might  have  set  fire  to  such  slats  as  were  in  the  ventilator,  although 
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the  ventilator  was  at  a  height  of  35  feet  above  the  ground,  provided 
the  spark  arrester  of  either  engine  was  at  the  time  in  a  defective 
condition.  Another  witness,  who  met  the  train  in  qnestion  on  the 
day  of  the  fire  a  few  miles  east  of  the  town  of  St  Lawrence,  also 
testified  that  the  leading  or  head  locomotive  was  then  emitting  large 
sparks,  which  floated  ^4  feet  from  the  track,  as  ascertained  by  a 
subsequent  measurement.  Another  witness  testified,  in  substance, 
that  he  had,  on  one  occasion  previous  to  the  fire,  seen  sparks  emitted 
by  locomotives  which  were  in  use  by  the  defendant  company  that 
rose  to  a  considerable  height,  and  floated  as  much  as  600  feet  from 
the  track,  before  they  expired. 

It  is  hardly  necessary  to  observe  that  it  is  not  the  province  of  this 
court  to  say  in  which  way  the  issue  as  to  the  origin  of  the  fire  ought  to 
have  been  determined.  Our  sole  function  is  to  decide  whether,  in  view 
of  all  the  testimony,  reasonable  men,  listening  to  the  evidence  as  it 
was  adduced,  might  have  concluded  that  the  fire  was  occasioned  by 
a  spark  from  one  of  the  locomotives;  and  this  question  must  be  de- 
termined under  and  subject  to  the  ride  that  it  is  the  special  province 
of  a  jury  to. determine  to  what  extent  witnesses  are  credible,  and  how 
far,  if  at  aU,  their  evidence  is  trustworthy,  or  is  influenced  by  preju- 
dice, selfrinterest,  or  other  causes.  We  have  reached  the  conclusion 
that  there  was  substantial  testimony  enough,  as  we  think,  to  sustain 
a  finding  that  the  mill  was  set  on  fire  by  a  spark  from  one  of  the  de- 
fendant's locomotives,  provided  the  jury  credited  the  statements  of 
the  plaintiff's  witnesses.  The  considerations  which  lead  us  to  hold 
that  such  a  conclusion  might  have  been  formed  by  reasonable  men 
are  the  following:  First,  tiie  near  relation  in  point  of  time  between 
the  passage  of  the  defendant's  train  and  the  outbreak  of  the  fire; 
second,  the  evidence  tending  to  show  that  the  fire  caught  on  the  out- 
side of  the  ventilator,  in  the  slats;  third,  the  positive  testimony  of 
one  witness  that,  when  it  was  so  discovered,  there  was  no  fire  on 
the  inside  of  the  mill,  underneath  the  ventilator;  fourth,  the  direc- 
tion and  strength  of  the  wind,  which  would  naturally  carry  the  sparks 
to  the  mill;  fifth,  the  testimony  tending  to  show  that,  as  the  train 
passed  through  the  town  of  St.  Lawrence,  one  or  both  of  the  loco- 
motives were  emitting  volumes  of  smoke,  and  were  laboring  to  some 
extent  on  an  upgrade;  sixth,  the  testimony  that  the  same  locomo- 
tives were  emitting  sparks  of  considerable  size,  which  floated  for 
some  distance,  when  they  were  only  a  few  miles  distant  from  the 
town  of  St.  Lawrence  on  the  day  of  the  fire;  seventh,  the  .evidence 
which  tended  to  show  that  it  was  by  no  means  impossible  for  sparks 
issuing  from  a  locomotive  to  be  carried  as  far  as  302  feet;  and,  lastly, 
the  lack  of  evidence  as  to  any  other  adequate  cause  for  the  fire,  if  the 
testimony  of  the  plaintiff's  witnesses  is  credible.  These  facts  and 
circumstances,  which  the  evidence  tended  to  establish,  rendered  it 
necessary,  in  our  judgment,  to  take  the  opinion  of  the  jury  as  to  the 
origin  of  the  fire,  and  would  have  warranted  them  in  fining  that  it 
was  kindled  by  a  spark  from  one  of  the  locomotives. 

It  is  contended,  however,  by  counsel  for  the  railroad  company, 
that  even  if  it  be  true  that  there  was  substantial  testimony  which 
tended  to  show  that  the  fire  was  occasioned  by  sparks  which  were 
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emitted  by  tbe  passing  locomotiyes,  and  that  even  if  the  jury  had  so 
found,  jet  the  fact  so  established  wonld  not  have  created  a  presump- 
tion that  the  defendant  company  or  its  employes  were  in  any  respect 
n^ligent.     On  this  ground  it  is  urged  that  the  case  was  properly 
withdrawn  from  the  jury,  inasmuch  as  the  defendant  offered  consid- 
erable testimony  which  tended  to  show  that  its  engines  were  prop- 
erly handled,  and  were  provided  with  spark  arresters,  which  were 
in  a  good  state  of  repair  on  the  day  of  the  fire;  whereas,  the  plaintiff 
produced  no  direct  evidence  to  the  contrary.    It  is  true  that  there 
are  some  cases  which  hold  that  the  mere  fact  that  sparks  have  es- 
caped from  a  locomotive  and  set  fire  to  adjoining  property  creates 
no  presumption  of  negligence  on  the  part  of  the  railway  company, 
either  in  constructing  or  handling  its  locomotive;  but  the  weight  of 
judicial  opinion  is  the  other  way,  and  it  is  now  comparatively  well  set- 
tled that  a  presumption  of  negligence  does  arise  from  the  fact  that 
sparks  have  issued  from  a  passing  locomotive  of  such  size  or  in  such 
volume  as  to  kindle  a  fire  and  destroy  adjacent  property.    This  doc- 
trine is  supported  by  the  consideration  that  it  is  the  duty  of  railroad 
companies,  in  constructing  their  locomotive  engines,  to  adopt  suit- 
able appliances  and  safeguards,  such  as  experience  has  shown  will 
best  serve  to  prevent  them  from  emitting  sparks  and  destroying  prop- 
erty, and  by  the  further  consideration  that  such  companies  or  their 
employ^  either  know  or  should  know  whether  such  a  degree  of  care 
has  been  exercised,  and  what  appliances,  if  any,  are  actually  in  use 
on  its  engines,  and  whether  they  are  in  a  good  state  of  repair; 
whereas,  third  persons  whose  property  is  destroyed  have  no  such 
knowledge  or  means  of  knowledge,  and  as  a  rule  can  neither  prove 
nor  disprove  the  aforesaid  facts  without  great  inconvenience  and  ex- 
pense.   These  reasons  have  led  most  courts  to  hold, — and  the  doc- 
trine, as  we  think,  should  be  adhered  to, — that  proof  that  property  has 
been  destroyed  by  sparks  emitted  by  a  passing  locomotive  creates  a 
presumption  that,  through  a  want  of  proper  care  on  the  part  of  the 
owner  thereof  or  its  employes,  the  locomotive  in  question  was  not 
povided  with  a  proper  spark  arrester,  or  that  it  was  not  at  the  time 
in  a  good  state  of  repair,  or  that  its  locomotive  was  carelessly  han- 
dled.   Spaulding  v.  Railway  Co.,  30  Wis.  110,  121;  Ellis  v.  Railroad 
Co.,  24  N.  C.  138,  141;   Burke  v.  Railroad  Ck).,  7  Heisk.  451,  462; 
Railroad  Co.  v.  Reese,  85  Ala.  497,  5  South.  283;   Railway  Co.  v. 
Home  (Tex.  Sup.)  9  S.  W.  440;   Coates  v.  Railway  Co.,  61  Mo.  38; 
Railroad  Co.  v.  Stanford,  12  Kan.  279;  Railway  Co.  v.  Campbell,  86 
HI.  443.    See,  also.  Burroughs  v.  Railroad  Co.,  38  Am.  Dec.  71,  and 
eases  cited  in  the  note;  Eddy  v.  Lafayette,  4  U.  S.  App.  247,  256,  1 
C.  C.  A.  441,  49  Fed.  807,  812;  Frankford  &  Bristol  Turnpike  Co.  v. 
Philadelphia  &  T.  R.  Co.,  54  Pa.  St.  350;  Steinweg  v.  Railway,  43  N. 
Y.  123;  Gibson  v.  Railway  Co.,  1  Post.  &  F.  23;  Greenfield  v.  Railway 
Co.,  83  Iowa,  270,  49  N.  W.  95;  Dean  v.  Railway  Co.,  39  Minn.  413, 
40  N.  W.  270;  Karsen  v.  Railway  Co.,  29  Minn.  12, 11  N.  W.  122. 

It  is  urged,  finally,  by  the  defendant  company,  that  even  if  its  last 

position  is  untenable,  and  if  it  be  conceded  that  the  evidence  was 

mfAcient  to  raise  against  it  a  presumption  of  negligence,  yet,  as  it 

offered  direct  proof  that  its  locomotives  were  provided  with  proper 
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spark  arresters,  which  were  in  good  condition,  and  that  they  were 
properly  handled  on  the  morning  of  the  fire,  it  thereby  fully  rebutted 
the  presumption  of  negligence  which  the  plaintiffs  proof  had  raised, 
and  that  on  the  latter  ground  the  verdict  below  should  be  sustained. 
We  cannot  assent  to  that  view  of  the  case.  When  the  plaintiff 
offered  evidence  which  was  sufficient  to  raise  a  presumption  of  negli- 
gence, it  was  the  province  of  the  jury  to  decide  whether  the  defend- 
ant's rebutting  proof  was  adequate  to  overcome  that  presumption. 
As  was  said,  in  substance,  by  the  supreme  court  of  Minnesota,  in 
Karsen  v.  Railway  Co.,  supra,  a  jury  is  not  necessarily  bound  to  ac- 
cept as  conclusive  the  statement  of  a  witness  that  an  engine  was  in 
good  order,  or  carefully  and  skillfully  operated,  although  there  is  no 
direct  evidence  contradicting  the  statement.  They  have  a  right  to 
consider  all  the  evidence  and  circumstances  bearing  upon  the  condi- 
tion and  mode  of  operating  the  engine,  as  well  as  the  circumstances 
under  which  the  fire  took  place.  Moreover,  if  the  jury  were  satisfied, 
and  so  found,  that  the  mill  was  ignited  by  a  spark  which  came  from 
one  of  the  defendant's  locomotives,  it  may  well  be  that  this  fact  alone 
would  have  led  them  to  discredit  the  statements  of  the  defendant's 
witnesses  concerning  the  condition  of  the  locomotives  and  how  they 
were  handled,  and  the  right  of  the  jury  to  discredit  them  for  that  rea- 
son cannot  be  denied.  Greenfield  v.  Railway  Co.,  83  Iowa,  270,  276, 
49  N.  W.  95.  We  are  of  opinion  that  the  correct  view  is  that,  when 
the  evidence  which  is  offered  by  a  plaintiff  to  make  out  his  cause  of 
action  creates  a  presumption  of  negligence,  the  case  should  be  sub- 
mitted to  the  jury,  unless  the  rebutting  evidence  is  so  clear  and  cir- 
cumstantial that  no  reasonable  person  could  doubt  its  verity.  We 
are  not  prepared  to  hold  that  the  presumption  of  negligence  in  the 
case  at  bar  was  rebutted  by  the  kind  of  proof  last  described,  and,  not 
being  able  to  so  decide,  the  case  should  have  gone  to  the  jury.  It  is 
accordingly  ordered  that  the  judgment  below  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

NOTE. 

Fresumptions  of  Negligence  against  Railroad  Companies  from  Hap* 

penlng  of  Fires. 
1,  In  Oeneral. 

[a]  The  fact  that  fire  is  communicated  by  a  passing  locomotive  is  prima 
facie  evidence  of  negligence. 

— (U.  S.  C.  C.  A.,  Ind.  T.)    Eddy  v.  Lafayette.  1  C.  C.  A.  441,  49  Fed.  807,  4 

U.  S.  App.  247; 
(Ga.  Sup.  1897)    Railroad  Co.  v.  Edmondson,  29  S.  E.  213,  101  Ga.  747; 
(lU.  App.  1891)    Railroad  Co.  v.  Smith,  42  111.  App.  527; 
(3^Io.  App.  1892)    Reed  v.  Railway  Co.,  50  Mo.  App.  504; 
(Tex.  Sup.  1899)    RaUway  Co.  v.  Johnson,  50  S.  W.  503,  92  Tex.  591: 
(Tex.  Civ.  App.  1899)    Railroad  Co.  v.  Hooten,  50  S.  W.  499,  21  Tex.  Cir. 

App.  139. 

[b]  (U.  S.  0.  0.  A.,  Tenn.,  1900)  In  an  action  against  a  railroad  company 
for  damages  from  fire  alleged  to  have  been  set  by  sparks  from  defendant's 
locomotive,  the  burden  is  on  the  plaintiff  to  prove,  not  only  that  the  fire  was 
caused  by  sparks  from  defendant's  engine,  but  that  the  emission  of  such 
sparks  was  due  to  defendant's  negligence.—Garrett  v.  RaUway  Co.,  41  (3.  (X 
A.  237,  101  Fed.  102. 

[c]  (U.  S.  C.  C,  S.  C,  1894)  Negligence  will  not  be  presumed  where  a  Are 
was  caused  immediately  after  the  passage  of  a  locomotive  equipped  with  a 
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good  spark  arrester.— Savannah  Fire  &  Marine  Ins.  Co.  v.  Pelzer  Mfg.  Co.,  60 
Fed.  39. 

[dj  (Ala.  Sup.  1895)  Where  a  railroad  company  is  sued  for  damages  re- 
sulting from  a  fire  alleged  to  have  been  set  by  its  locomotive,  in  order  to 
raise  the  presumption  of  negligence,  so  as  to  cast  on  defendant  the  burden  of 
showing  that  its  engine  had  suitable  appliances  and  was  properly  managed, 
the  jury  must  be  reasonably  satisfied,  from  the  evidence,  that  the  fire  was 
caused  by  sparks  emitted  in  unusual  and  dangerous  quantities  from  defend- 
ant's engine,  and  evidence  merely  "tending"  to  prove  such  fact  is  not,  as 
a  matter  of  law.  suflicient— Railroad  Co.  v.  Malone,  20  South.  33,  109  Ala.  509. 

[e]  (Fla.  Sup.  1891)  The  mere  emission  of  sparks  from  a  railroad  locomo- 
tive, or  the  mere  setting  out  of  fires  thereby,  is  not,  per  se,  evidence  of  neg- 
ligence on  the  part  of  the  company;  but  the  emission  of  sparks  of  unusual 
size,  or  in  unusUal  quantities,  is  evidence  sufilcient  to  raise  the  presumption 
of  negligence,  and  throw  upon  the  company  the  burden  of  removing  the 
presumption.— Jacksonville,  T.  &  K.  W.  Ry.  Co.  v.  Peninsular  Land,  Transp. 
k  Mfg.  Co.,  9  South.  661,  27  Fla.  1,  157,  17  L.  R.  A.  33,  65. 

[f]  (Ul.  App.  1893)  Where,  in  an  action  against  a  railroad  company  for 
damages  caused  by  fire  set  out  by  a  locomotive,  it  is  shown  that  sparks  from 
the  engine  caused  the  fire,  a  prima  facie  case  is  made,- and  the  burden  is 
cast  on  defendant  to  rebut  the  liability  thus  arising.— Railroad  Co.  v.  Strotz, 
47  111  App.  342. 

[g]  (Kan.  App.  1895)  Whether  defendant's  locomotive  set  the  fire  for  the 
injuries  resulting  from  which  plaintiff  sued  being  in  issue,  it  was  error  to 
instruct:  **The  presumption  arises  in  this  case  that  the  defendant  set  out 
the  fire  that  burned  the  plaintiff's  orchard,  from  the  fact  that  the  country 
burned  over  was  adjacent  to  or  near  the  right  of  way  of  the  defendants- 
Railway  Co.  V.  Haynes,  42  Pac.  259,  1  Kan.  App.  586. 

[h]  (Kan.  App.  1896)  Where  the  evidence  disclosed  that  the  fire  was  set  in 
the  operation  of  defendant's  railroad,  and  there  was  no  evidence  as  to  how 
the  fire  escaped  from  the  locomotive,  or  as  to  whether  the  locomotive  was  in 
good  condition  and  safe,  and  was  properly  equipped,  it  was  proper  to  refuse 
to  charge  that  defendant  was  not  liable  if  the  fire  was  of  accidental  origin. 
-Railway  Co.  v.  Hoover,  43  Pac.  854,  3  Kan.  App.  577. 

[I]  (Mont  Sup.  1887)  Negligence  will  be  presumed  from  proof  of  the  acci- 
dent and  the  injury,  and  this  applies  to  chartered  as  well  as  to  other  rail- 
roads.—Diamond  V.  Railroad  Co.,  13  Pac.  367,  6  Mont.  580. 

Ul  (Neb.  Sup.  1893)  Where  the  proof  shows  that  a  fire  originated  from  an 
engine  running  over  defendant's  railway,  it  is  unnecessary  for  plaintiff  to 
show  afiftrmatively  any  defect  in  the  construction  or  condition  of  the  engine, 
or  any  negligence  in  its  management  since  negligence  will  be  presumed 
from  the  faci  that  fire  was  set— Railway  Co.  v.  Keller,  54  N.  W.  420,  36  Neb. 
189. 

[k]  (N.  Y.  Sop.  1884)  Since  there  could  have  been  no  Ignition  of  the  dry 
substance  near  a  railroad  without  the  emission  of  sparks  or  coals,  the  pre- 
sumption is  that  there  was  such  emission,  which  raises  an  Inference  that 
the  engine  was  defective,  or  improperly  managed.— Genung  v.  Railroad  CJo., 
21  N.  Y.  Supp.  97,  66  Hun,  632. 

nj  (Or.  Sup.  1897)  A  railroad  company  allowed  inflammable  material  to 
collect  upon  its  right  of  way.  It  was  discovered  to  be  ignited  within  five 
minutes  after  a  freight  train  passed.  The  fire  spread,  burning  property  of 
an  adjoining  owner.  It  was  shown  that  fire  could  not  have  originated 
from  smoldering  embers  in  the  ground.  Held  suflicient  to  raise  a  presump- 
tion that  the  fire  was  started  by  the  negligence  of  the  company,  which  it 
was  the  duty  of  the  company  to  rebut— Richmond  v.  ^McNeill,  49  Pac.  879, 
31  Or.  342. 

Im)  (Pa.  Sup.  1896)  That  a  fire  started  upon  the  right  of  way  of  a  railway 
company  is  msuflicient  to  prove  negligence  on  the  part  of  the  company,  so 
as  to  render  it  liable  for  damages  caused  by  the  fire.— Taylor  v.  Railroad  Co., 
U  Ati.  457,  174  Pa.  St  171. 

[n]  (Tex.  Civ.  App.  1894)  A  charge  that  if  the  grass  was  burned  on  plain- 
tiff's land  as  charged,  and  the  fire  was  caused  by  sparks  from  defendant's 
passing  locomotive,  the  Jury  may  presume  that  the  fire  was  caused  by  de- 
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fendant's  negligence,  and  It  Is  for  defendant  to  rebnt  this  presumption,  cor- 
rectly states  the  law,  and  is  not  objectionable  as  a  charge  on  the  weight 
of  evidence.— Galveston,  H.  &  S.  A.  Ry.  Ck).  v.  Dolores  Land  &  Cattle  Co.,  26 
S.  W.  79. 

[o]  (Tex.  Civ.  App.  1894)  The  presumption  of  negligence  from  grass  being 
burned  by  sparks  from  an  engine  is  one  of  fact  and  it  Is  error  to  charge 
that  the  scattering  of  sparks  along  the  right  of  way  of  a  railway  Is  negli* 
gence.— Railway  Co.  v.  Knippa,  27  S.  W.  730. 

$.  Statutory  Provisions. 

[a]  (U.  S.  C.  C.  A.,  Mich.,  1899)    Under  the  Michigan  statute  (How.  Ann.  St 

5  3481)  which  provides  that  any  railroad  company  shall  be  liable  for  all  loss 
or  damage  by  fire  originating  from  such  railroad,  "provided  that  such  com- 
pany shall  not  be  held  so  liable  if  it  prove  •  •  •  thai  such  fire  origi- 
nated from  fire  by  engines  whose  machinery,  smokestack,  or  fire  boxes  were 
in  good  order  and  properly  managed,"  proof  of  a  fire  having  started  from 
an  engine  of  a  railroad  company  raises  a  presumption  of  negligence,  and 
the  burden  rests  upon  the  company  to  bring  itself  within  the  exception  by 
showing  that  its  engine  was  in  good  order  and  properly  managed;  and  this 
Is  true  although  the  property  destroyed  was  on  its  right  of  way,  and  within 
less  than  60  feet  of  its  track,  when  It  was  there  with  the  knowledge  and 
acquiescence  of  the  company,  and  for  the  mutual  convenience  of  the  owner 
and  the  company.— Railroad  Co.  v.  Fox,  34  C.  C.  A.  497,  92  Fed.  494. 

[b]  (Ark.  Sup.  1887)  Under  Mansf .  Dig.  Ark.  $  5537,  providing  that  "aU 
railroads  which  are  now  or  may  hereafter  be  built  and  operated^  in  whole 
or  in  part  in  this  state,  shall  be  responsible  for  all  damages  done  or  caused 
by  the  running  of  trains  In  this  state,"  a  prima  facie  case  is  made  out  by 
proving  that  a  fire  originated  from  a  locomotive,  and  it  then  devolves  upon 
the  company  to  exonerate  Itself  from  the  charge  of  negligence.— Tilley  v. 
Railway  Co.,  6  S.  W.  8,  49  Ark.  535. 

[c]  (111.  Sup.  1898)  In  an  action  against  a  railroad  company  for  damages 
caused  by  fire  escaping  from  Its  locomotive,  an  instruction  based  on  3  Starr 

6  C.  Ann.  St  p.  3294,  par.  123,  providing  that  in  actions  for  damages  caused 
by  fire  communicated  by  any  locomotive  engine,  while  passing  along  any 
railroad,  the  fact  that  such  fire  was  so  communicated  shall  be  taken  as  prima 
facie  evidence  of  negligence,  etc.,  an  instruction  is  not  erroneous  in  not  lim- 
iting the  prima  facie  case  to  fire  occasioned  by  an  engine  **while  upon  or 
passing  along  any  railroad  in  this  state,"  where  the  fact  that  the  engine 
which  set  the  fire  did  pass  along  the  defendant's  railroad  was  undisputed.— 
Railroad  Co.  v.  Glenny.  51  N.  B.  896,  175  lU.  238^  affirming  a897)  70  IlL  App. 
510. 

[d]  (111.  Sup.  1898)  An  Instruction  based  on  3  Starr  &  O.  Ann.  St  p.  3294, 
par.  123,  is  not  objectionable,  as  permitting  a  recovery  without  proof  of  the 
particular  acts  of  alleged  negligence,  since  plaintiff,  having  stated  a  cause  of 
action  in  his  declaration,  has  a  right  to  invoke  the  statute  as  relieving  him 
of  the  burden  of  proof,  after  showing  that  the  fire  was  communicated  from 
defendant's  locomotive.— Railroad  Co.  v.  Glenny.  51  N.  B.  896,  175  DL  238. 
affirming  (1897)  70  111.  App.  510. 

[e]  (111.  App.  1895)  In  actions  against  railroad  companies  for  damages 
caused  by  fire,  proof  that  the  fire  was  communicated  by  a  passing  locomotive 
on  the  defendant's  road  is,  under  2  Starr  &  C.  Ann.  St  p.  1949,  par.  104,  to  be 
taken  as  full  prima  facie  evidence  to  charge  the  company  with  negligence.— 
Callaway  v.  Sturgeon,  58  IlL  App.  159. 

[f]  (Kan.  Sup.  18S9)  In  actions  against  railroad  companies  for  damages 
caused  by  fire,  under  Comp.  Laws  Kan.  1885,  c.  84,  $  101,  It  is  only  neces- 
sary for  the  plaintiff  to  establish  the  fact  that  the  fire  complained  of  was 
caused  by  the  operation  of  the  road,  and  the  amount  of  damages;  and  when 
it  appears  that,  within  a  very  few  minutes  after  a  train  passed,  the  fire 
that  caused  the  damages  originated  in  two  or  three  places  close  to  the  track, 
the  railroad  company  has  the  burden  of  showing  that  it  was  not  the  resnlt 
of  defective  appliances,  or  of  negligence  of  the  employes  of  the  company.- 
Railroad  Co.  v.  Gibson,  21  Pac.  788,  42  Kan.  34. 

[g]  (Kan.  Sup.  1891)    In  an  action  against  a  railroad  company  for  damages 
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suffered  by  plaintiff  by  fire  caused  by  defendant  In  the  operation  of  its  rail- 
road, proof  that  the  fire  was  so  caused  casts  on  defendant  the  burden  of 
proring  not  only  that  its  appliances  to  preyent  the  escape  of  fire  were  sufl)- 
dent  and  In  good  order,  and  that  its  engineer  was  a  competent  and  skillful 
engineer,  but  also  that  there  was  no  mismanagement  or  negligence  on  the 
part  of  any  oi  Its  servants  or  agents  causing  the  fire;  Laws  Kan.  1885,  c. 
155,  proTidlng  that,  in  an  action  against  any  railway  company  for  damages 
by  fire  caused  by  the  operating  of  the  railroad,  proof  by  plaintiff  that  the 
fire  was  caused  by  operating  such  railroad  shall  be  prima  facie  eyidence  of 
Defcligence  on  the  part  of  the  railroad  cempany.— Railroad  Ca.  v.  Karracker, 
26  Pac.  1027,  46  Kan.  511. 

[hi  (Kan.  Sup.  1891)  Where  a  fire  was  caused  by  the  operation  of  a  rail- 
road, and  the  jury,  in  an  action  for  damages  caused  thereby,  make  special 
findings,  inter  alia,  that  the  negligence  of  defendant  consisted  in  the  failure 
to  properly  clean  its  right  of  way,  defendant  is  not  entitled  to  Judgment 
upon  such  special  findings  when  the  general  verdict  is  for  the  plaintiff,  since, 
under  Laws  1885,  c  155,  the  setting  out  of  fire  by  a  railroad  company  is 
prima  facie  evidence  of  negligence.— Railway  Co.  v.  Richardson,  28  Pac.  183; 
47  Kan.  517. 

[il  (Minn.  Sup.  1887)  By  Gen.  St.  Minn.  1878,  c.  34,  S  60,  the  fact  that  the 
fire  was  thrown  from  a  railway  engine  is  made  prima  facie  evidence  only 
of  defects  In  the  engine,  and  negligence  in  operating  it,  and  not  of  negligence 
in  leaving  the  right  of  way  in  an  unsafe  condition.  But  where-  the  questions 
of  negligence  in  operating  the  engine  and  in  leaving  combustible  matter  on 
the  right  of  way  are  both  in  issue,  it  is  not  error,  as  against  a  mere  general 
exception,  to  charge  generally  that  the  fact  that  fire  was  scattered  from  an 
engine  was  prima  facie  evidence  of  negligence.  Additional  instructions 
should  have  been  asked.— Bowen  v.  Railroad  Co.,  32  N.  W.  751,  36  Minn.  522. 

01  (Miss.  Sup.  1878)  An  injury  caused  by  fire  communicated  by  a  train  is 
an  injury  ^inflicted  by  the  running  of  the  locomotives  or  cars"  of  a  railroad 
company,  within  the  meaning  of  Code  Miss.  $  1059,  making  proof  of  such  an 
injury  prima  facie  evidence  of  negligence.— Louisville,  N.  O.  &  T.  Ry.  Co.  v. 
Natcbec  J.  &  C.  R.  Co..  7  South.  350,  67  Miss.  399. 

5.  Contributory  Negligence, 

[al  (N.  EL  Sup.  1882)  Under  Gen.  St.  Vt.  c.  28,  %  78,  providing  that  where 
injury  is  done  to  a  building  or  other  property  by  fire  communicated  by  a 
locomotive  the  company  shall  be  responsible  for  such  injury  unless  they 
show  that  they  have  used  all  due  caution,  and  employed  suitable  expedients 
to  prevent  injury,  the  burden  is  on  the  company  to  show  that  a  fire  caused 
by  their  engines  was  without  their  fault,  and  the  doctrine  of  contributory 
negligence  does  not  apply.— Laird  v.  Railroad,  62  N.  H.  254. 

i.  Evidence  to  Rebut  Presumption, 

[a]  (IlLApp.)  To  overcome  the  prima  facie  case  made  when  plaintiff 
establishes  that  the  fire  resulted  from  sparks  from  an  engine  of  defendant 
it  is  necessary  to  show  that  the  engine  was  equipped  with  the  best  appli- 
ances for  preventing  the  escape  of  sparks,  that  the  appliances  were  in  good 
repair,  and  that  the  engine  was  properly  handled  by  a  competent  engineer.— 
(1895)  First  Nat.  Bank  v.  Lake  Erie  &  W.  R.  Co..  65  Dl.  App.  21;  (1897)  Rail- 
way O).  V.  Case,  71  IlL  App.  459;  (1898)  American  Strawboard  Co.  v.  Chicago 
&  A  R.  Co.,  75  lU.  App.  420. 

[hi  (Iowa  Sup.  1888)  Code  Iowa,  §  1289.  raises  a  prima  facie  presumption 
of  negligence,  on  proof  of  an  injury  by  fire  by  a  railroad  in  the  operation  of 
its  road,  and  this  presumption  is  one  of  liability,  which  cannot  be  overcome 
except  by  proof  that  the  company  was  not  negligent  in  the  immediate  causes 
of  the  injury.— Engle  v.  Railway  Co.,  37  N.  W.  6,  77  Iowa,  661. 

[cl  (Iowa  Sup.  1888)  The  court  charged  that,  "in  order  for  defendant  to 
escape  from  the  liability  to  pay  plaintiff's  damages,  raised  by  Code  Iowa, 
1 1289.  making  proof  of  the  injury  prima  facie  proof  of  negligence,  it  is  in- 
cumbent on  defendant  to  establish,  by  a  preponderance  of  evidence,  that 
defendant  was  In  no  wise  negligent  or  in  fault  in  setting  out  the  fire  which 
destroyed  plaintiff's  property,  and,  so  far  as  causing  said  fire  was  concerned. 
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it  operated  Its  railway  in  a  reasonably  careful  and  prudent  manner.'*  Hdd, 
that  this  instruction  requires  no  more  than  "ordinary  care  and  diligence'* 
on  the  part  of  defendant  and,  construed  as  a  whole,  is  correct— Engle  t. 
Itailway  Co.,  37  N.  W.  6,  77  Iowa,  661. 

[d]  (Md.  Sup.  1885)  Where  it  is  shown  that  the  fire  originated  from  de- 
fendant's engine,  negligence  is  presumed,  and  the  burden  is  on  defendant  to 
disprove  it  by  showing  the  exercise  of  reasonable  care  on  its  part— Railroad 
Co.  V.  Brinkman.  20  Ati.  1024,  64  Md.  52. 

[e]  (Neb.  Sup.  1897)  Where  damage  is  caused  by  the  escape  of  fire  from 
a  railroad  engine,  the  burden  is  upon  the  company  to  show  that  the  engine 
was  properly  constructed,  equipped,  and  operated.— Rogers  v.  Railroad  Ca. 
71  N.  W.  977.  52  Neb.  86. 

[f]  (Or.  Sup.  1890)  Evidence  that  plaintiff's  mill  was  burned  by  sparks 
emitted  from  a  passing  locomotive  raises  a  presumption  of  negligence,  and 
casts  upon  the  railroad  company  the  burden  of  showing  that  the  locomotive 
was  properly  constructed  and  carefully  managed.— Koontz  v.  Navigation  O)., 
23  Pac.  820,  20  Or.  3. 

[g]  (Tex.  Sup.  1888)  Fire  caused  by  sparks  from  an  engine  is  prima  fade 
evidence  of  negligence;  and,  where  the  company  offers  no  evidence  to  rebut 
such  presumption,  it  cannot  complain  of  a  charge  that  it  can  be  rebutted 
only  by  proof  that  the  engine  was  properly  constructed  with  the  best  ap- 
proved appliances  for  preventing  escape  of  fire.— Railway  Co.  v.  Home,  9  S. 
W.  440.  69  Tex.  643. 

[h]  (Tex.  Sup.  1895)  In  an  action  for  damage  by  fire,  proof  by  plaintilf 
that  the  fire  was  started  by  sparks  from  an  engine  on  defendant's  railroad 
will  entitle  him  to  recover  on  the  ground  of  negligence,  in  the  absence  of 
proof  by  defendant  that  its  engine  was  provided  with  the  most  approved 
apparatus,  properly  operated,  for  preventing  the  escape  of  sparks.- Railway 
Co.  V.  Levine,  29  S.  W.  466,  87  Tex.  437. 

[I]  (Tex.  Civ.  App.  1894)  When  it  was  proved  that  the  fire  sought  to  be 
recovered  for  was  communicated  to  the  grass  by  sparks  from  defendanfs 
locomotive,  it  devolved  on  defendant  to  show  due  care  had  been  exercised 
to  prevent  the  escape  of  sparks.— Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Rheiner. 
25  S.  W.  971. 

{}]  (Tex.  Civ.  App.  1895)  Where  it  appears  that  defendant's  engines  were 
equipped  with  the  best  appliances  to  prevent  fire,  that  such  appliances  were 
in  good  order,  and  that  the  engines  were  carefully  handled,  the  burden  Is 
on  plaintiffs  to  show  negligence  on  the  part  of  defendant,  notwithstanding 
the  fires  complained  of  were  set  by  its  engines.— Railway  Ck).  v.  Stafford.  31 
S.  W.  319. 

[k]  (Tex.  Civ.  App.  1896)  To  exonerate  a  railroad  company  from  liability 
for  fires  set  by  its  engine,  it  must  be  shown,  not  only  that  the  engine  was 
furnished  with  the  best  appliances,  and  that  these  were  in  good  condition, 
but  also  that  it  was  skillfully  handled.— Railway  Co.  v.  Burnett,  37  S.  W.  779. 

[1]  (Va.  Sup.  1896)  Plaintiff  having  shown  that  a  fire  was  set  by  defend- 
ant's locomotive,  there  is  a  presumption  that  defendant  was  negligent  pla- 
cing on  it  the  burden  of  proving  that  it  had  used  the  proper  precautions 
for  confining  sparks  and  cinders.- Patteson  v.  Railroad  Co.,  26  S.  E.  303. 
94  Va.  16. 

5. Weight  and  Sufficiency, 

[a]  (U.  S.  C.  C.  A.,  Minn.,  1897)  In  an  action  for  damages  by  fire  com- 
municated by  sparks  from  a  locomotive,  the  presumption  of  negligence  aris- 
ing under  the  Minnesota  statute  is  overcome  by  satisfactory  proof  that  tlie 
engine  was  provided  with  suitable  appliances  to  prevent  the  escape  of  sparks, 
that  they  were  in  good  order,  and  that  the  en^ne  was  carefully  and  skill- 
fully operated.— Rosen  v.  Railway  Co.,  27  a  C.  A.  534,  83  Fed.  300. 

[b]  (Ark.  Sup.  1900)  Proof  that  an  engine  was  in  the  hands  of  a  competent 
engineer  at  the  time  that  a  fire  was  set  by  sparks  therefrom  is  not  sufficient 
evidence  of  the  exercise  of  care  in  the  management  of  the  engine  to  ove^ 
come  the  presumption  of  negligence  arising  from  the  setting  out  of  the  fire, 
and  to  secure  the  submission  of  the  question  of  negligence  to  the  Jury.— 
Railway  Co.  v.  Ayres,  55  S.  W.  159. 
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[c]  (IlL  Sup.  1890)  The  prima  facie  inference  of  negligence  wliich  is  de- 
clared by  Rev.  St  111.  1889,  c.  114,  §  89,  to  arise  from  the  fact  that  damage 
has  been  caused  by  fire  communicated  from  a  locomotive  engine  is  not  re- 
butted by  proof  that  the  engine  was  provided  with  the  best  and  most  ap- 
proved appliances,  unless  it  is  also  shown  that  such  appliances  were  at  the 
time  in  suitable  order  and  repair,  and  that  there  was  no  negligence  in  their 
Dse-RaUroad  Co.  v.  Goyette,  24  N.  E.  549,  133  111.  21. 

[d]  (111.  App.  1893)  When,  in  an  action  against  a  railroad  company  for 
setting  fire  to  hay  in  a  meadow,  the  evidence  shows  that  cinders  as  large 
as  hazel  nuts  were  cast  by  the  engine  upon  the  land,  and  that  cinders  of 
that  size  could  not  escape  from  an  engine  if  the  appliances  were  in  order, 
evidence  that  the  engines  were  supplied  with  the  proper  spark  arresters, 
wlthoat  proof  that  such  arresters  were  in  good  condition  and  repair  at  the 
time  of  the  fire,  is  insufficient  to  rebut  the  statutory  presumption  of  negli- 
gence, created  by  the  fact  that  the  fire  was  caused  by  sparks  thrown  out  by 
the  engine.— Railroad  Co.  v.  Kingman,  49  111.  App.  43. 

[e]  (111.  App.  1894)  Under  the  statute  which  makes  the  fact  that  fire  is 
set  by  an  engine  'full  prima  facie  evidence"  of  negligence  on  the  part  of  a 
railroad  company,  the  prima  facie  case  made  by  proof  that  a  fire  was  so 
set  is  not  conclusively  overcome  by  evidence  for  the  company  that  the  loco- 
motive in  question,  and  the  appliances  used,  were  all  that  the  law  or  dili- 
gence required,  and  were  handled  by  those  in  charge  with  all  due  care,  and 
the  question  of  the  company's  negligence  is  for  the  jury.— Railroad  Co.  v. 
Holderman,  56  IlL  App.  144. 

[f]  (Kan.  App.  1897)  When  a  railroad  company  has  shown  by  uncontra- 
dicted and  satisfactory  testimony  that  the  locomotive  alleged  to  have  been 
the  cause  of  a  fire  was  equipped  with  approved  appliances  in  good  condition, 
and  was  carefully  and  skillfully  operated,  the  statutory  presumption  of  negli- 
gence is  overcome,  and  a  Judgment  founded  on  such  presumption  cannot 
be  sustained.— Railroad  Co.  v.  Ludlam,  50  Pac.  456,  6  Kan.  App.  700. 

[g]  (Minn.  Sup.  1895)  In  an  action  against  a  railroad  company  for  dam- 
ages caused  by  a  fire  set  by  sparks  from  a  locomotive,  the  burden  cast  on  de- 
fendant by  Gen.  St  1894,  $  2700,  was  not  sustained  where  it  appeared  from 
its  evidence  that  the  engine,  after  having  been  twice  reported  for  throwing 
fire,  was  supplied  with  a  new  net,  the  same  as  that  removed,  though,  as  a 
witness  testified,  there  was  nothing  the  matter  with  the  netting  taken  out, 
and  that  an  engine  going  down  grade,  as  the  engine  in  suit  was  when  the 
fire  was  set,  should  not  throw  sparks.- De  Camp  v.  Railway  CJo.,  64  N.  W. 
382,  62  Minn.  207. 

[h)  (Minn.  Sup.  1895)  The  presumption  of  negligence  on  the  part  of  the 
company  arising  from  the  fact  that  the  fire  was  set  by  sparks  from  its  loco- 
motive was  not  conclusively  overcome  by  the  fact  that  the  engine  was  prop- 
ttly  equipped  and  inspected,  and  evidence  of  the  engineer  and  fireman  that 
the  engine  was  managed  in  the  usual  manner,  so  as  to  take  the  question 
whether  the  presumption  was  rebutted  from  the  jury.— Solum  v.  Railway 
O).,  65  N.  W.  443,  63  Minn.  233. 

[0  (N.  D.  Sup.  1891)  In  an  action  against  a  railroad  company  for  dam- 
age by  fire,  the  prima  facie  case  of  negligence  made  by  showing  that  defend- 
ant's train  threw  out  the  fire  in  question  cannot  be  rebutted  by  showing 
that  the  machinery  and  appliances  were  of  a  proper  character,  and  were  at 
the  time  in  good  condition,  without  showing  the  further  fact  that  the  same 
were  handled  with  due  care  at  the  time  the  fire  was  thrown  out— Johnson  v. 
Ralh^ad  Co.,  48  N.  W.  227,  1  N.  D.  354. 

[jl  (Tex.  Sup.  1887T  When  a  fire  is  caused  by  sparks  escaping  from  the 
smokestack  of  a  locomotive  operated  by  a  railroad  corporation,  a  presump- 
tion of  negligence  on  the  part  of  the  corporation  arises,  but  may  be  rebutted 
^J  proof  that,  at  the  time  of  the  fire,  the  best  and  most  approved  appliances 
known  and  in  use  to  prevent  the  escape  of  fire  were  in  use  on  the  locomotive, 
and  In  good  repair  and  condition,  and  operated  by  a  skillful  engineer  in  a 
careful  manner.  And  uncontradicted  testimony  that  the  locomotive  was 
then  provided  with  the  best  spark  arrester  yet  discovered,  that  none  has 
been  Invented  that  will  arrest  all  sparks,  and  that  the  smokestack  and  ar- 
rwter  were  dally  inspected  by  competent  mechanics,  and  found  to  be  in 
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good  condition  and  repair,  and  tnat  the  engineer  was  competent,  will  be 
sufficient  for  such  proof.— Railroad  Co.  v.  Benson,  5  S.  W.  822,  69  Tex.  407. 

[k]  (Tex.  Ciy.  App.  1895)  A  railroad  company  need  not  appropriate  100 
feet  on  each  side  of  the  center  of  its  track  as  right  of  way,  in  order  to  over- 
come the  presumption  of  negligence  arising  from  the  communication  of  fire 
to  grass  90  feet  from  the  track.— Railway  Co.  v.  Ldndley,  29  S.  W.  IIOL 

[1]  (Tex.  CiT.  App.  1899)  The  presumption  of  negligence  arising  from  the 
setting  of  a  fire  by  a  locomotive  is  not  overcome  by  proof  of  the  railroad 
company's  innocent  intention,  but  it  must  show  that  the  locomotive  was  prop- 
erly constructed,  and  equipped  with  the  best-approved  appliances  for  pre- 
venting the  escape  of  fire,  and  was  carefully  operated  by  competent  em- 
ployes.—Railroad  Co.  V.  Hooten.  60  S.  W.  499,  21  Tex.  Civ.  App.  139. 

[m]  (Wis.  Sup.  1895)  The  inference  of  negligence  arising  from  the  fact 
that  the  fire  was  set  by  sparks  from  defendant's  engine  is  overcome  by  un- 
disputed evidence  that  the  engine  was  properly  constructed  and  equipped, 
was  carefully  inspected  the  day  before  the  fire,  and  found  to  be  in  proper 
order,  and  was  properly  managed.— Menomonie  River  Sash  &  Door  Co.  v. 
Milwaukee  &  N.  R.  Co.,  65  N.  W.  176>  91  Wis.  447. 

6,  Pleading, 

[a]  (Iowa  Sup.  1889)  Since,  under  the  Iowa  statute,  the  fact  that  a  fire 
was  set  out  in  the  operation  of  a  railroad  is  prima  facie  evidence  of  negli- 
gence, a  petition  alleging  that  fire  was  set  out  by  a  locomotive  operated  on 
defendant's  road,  but  not  stating  that  it  was  caused  by  negligence  of  defend- 
ant or  its  servants,  is  good  on  motion  in  arrest  of  Judgment— Seska  v.  Rail- 
way Co..  41  N.  W.  596,  77  Iowa,  137. 

[b]  (Kan.  Sup.  1888)  The  rule  prescribed  by  Laws  Kan.  1885,  c  155.  that 
the  occurrence  of  a  fire  caused  by  the  operation  of  a  railroad  Is  prima  facie 
evidence  of  negligence  on  the  part  of  the  railroad  company,  applies  to  all 
cases  where  the  fire  results  from  any  step  in  the  operation  of  the  road;  and 
the  coupling  of  a  charge  of  negligence  in  allowing  combustible  material  to 
accumulate  on  the  roadway  with  one  that  the  fire  was  negligently  permitted 
to  escape  from  a  passing  locomotive  will  not  take  the  case  outside  of  the 
application  of  the  statute.— Railway  Co.  v.  Merrill,  19  Pac.  793,  40  Kan.  404. 

[c]  (Kan.  App.  1898)  Under  Gen.  St  1897,  c.  70,  %  32,  providing  that  in 
actions  against  railroad  companies  for  damages  by  fire  proof  by  plaintiff  that 
the  fire  was  caused  by  th^  operating  of  the  railroad  shall  be  prima  fade  evi- 
dence of  negligence  on  the  part  of  the  railroad,  it  is  not  necessary  to  prove 
specific  allegations  in  the  petition  as  to  negligence.— Walker  v.  Kendall,  54 
Pac.  113. 

[d]  (Mo.  Sup.  1894)  The  fact  that  the  petition  needlessly  avers  negligence 
does  not  prevent  a  recovery  under  the  statute  (Rev.  St  1889,  %  2615)  vdthont 
proof  of  negligence.— Campbell  v.  Railway  0>.,  25  S.  W.  936v  121  Mo.  340,  25 
L.  R.  A.  1^5. 

7.  Question  for  Jury, 

[a]  (111.  App.  1895)  In  an  action  for  damages  done  by  fire,  the  question  as 
to  whether  the  prima  facie  proof  under  the  statute  has  been  overcome  by  tlie 
defendant's  evidence  is  one  of  fact  for  the  jury.— Callaway  v.  Sturgeon,  S5  DL 
App.  159. 

[b]  (Minn.  Sup.  1895)  Where  plaintilf  proved  that  the  fire  was  set  bj 
sparks  thrown  by  defenaant's  locomotive  in  the  grass  on  the  outside  of  the 
ditch  along  the  road,  that  there  had  been  no  recent  rain  and  the  grass  was 
hence  dry,  that  the  wind  was  blowing  quite  strongly,  and  that  the  same 
locomotive  set  other  fires  on  the  same  day,  and  defendant's  witnesses  testi- 
fied that  the  locomotive  was  properly  inspected,  and  that  it  and  the  appli- 
ances used  for  the  extinguishment  of  sparks  and  the  prevention  of  their 
escape  were  in  good  order,  and  the  latter  of  the  most  modem  and  approved 
kind,  that  the  engineer  and  fireman  operated  the  locomotive  skillfully  and- 
carefully,  and  that  the  dampers  and  fire  boxes  were  closed,  and  there  was 
no  fire  on  the  train  other  than  that  in  the  locomotive,  the  question  whether 
the  statutory  presumption  of  negligence  on  the  part  of  defendant  was  re- 
butted was  for  the  Jury.— Burud  v.  Railway  Ck).,  64  N.  W.  562,  62  Minn.  243. 
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[c]  (Wis,  bup.  1895)  The  questions  of  the  amount  and  character  and  the 
weight  and  effect  of  evidence  in  rebuttal  of  the  inference  arising  from  the 
tkct  that  the  fire  was  set  by  defendant's  locomotive  are  questions  of  law, 
when  the  evidence  is  undisputed.— Menomonle  River  Sash  &  Door  Ck>.  v.  Mil- 
waukee &  N.  a.  Ck).,  65  N.  W.  176,  91  Wis.  447. 


aOl  Fed.  303.) 

MAGDALA  S.  S.  CO.  V.  H.  BAARS  00. 

(Circuit  Court  of  Appeals,  Second  Ohrcult    April  3,  1900.) 

No.  184. 

L  Chabtbr  Pabtt — STRANDme — Nbgligbnce  of  Owner— General  Average. 
A  ship  In  good  condition,  and  in  every  way  fit  for  the  proposed  voyage, 
started  from  Pensacola  with  a  cargo  of  timber.  She  drew  23  feet,  6  inches 
less  than  her  full  laden  draft.  When  she  reached  the  bar  9  miles  below 
Pensacola  the  water  was  24  feet  deep.  The  channel  was  narrow  and 
tortuous, — shaped  like  the  letter  **S."  A  cross  current  struck  her.  She 
was  near  the  bottom,  did  not  follow  the  helm,  and  grounded.  Similar  acci- 
dents often  happened  at  the  same  place,  and  were  not  preventable.  Held^ 
that  the  stranding  was  not  caused  by  negligence  of  owner  or  unseaworthi- 
ness of  ship,  so  as  to  relieve  the  owner  of  the  cargo  from  liability,  under 
a  general  average  adjustment,  for  proportion  of  expenses  incurred  in  get- 
ting the  vessel  afloat. 

S.  Same — Reasonableness  of  Expenses. 

A  vessel  was  stranded  in  an  exposed  position  at  7  p.  m.,  and  the  captain 
oigaged  two  tugs,  which  unsuccessfully  pulled  upon  the  ship  until  mid- 
night; and  the  next  morning  he  made  a  contract,  dependent  upon  success, 
with  a  tugboat  syndicate  to  get  the  vessel  off  for  $13,000.  Five  tugboats 
then  pulled  ineffectually  at  Intervals  till  midnight  The  next  morning  the 
captain  engaged  lighters,  and  the  deck  load  was  taken  off,  and  the  same 
day  the  vessel  was  pulled  from  the  bar.  She  was  reloaded,  and  proceeded 
on  her  voyage.  Held,  that  the  employment  of  tugs  and  lighters  was 
necessary,  and  that  the  expenses  incurred  by  the  captain  were  not  unrea- 
sonable, so  as  to  relieve  the  owner  of  the  cargo  from  liability,  under  a 
general  average  adjustment,  for  its  proportion  of  the  expenses. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

The  libelant,  a  corporation,  and  owner  of  the  steamship  Magdala, 
brought  a  libel  in  the  district  court  for  the  Southern  district  of 
New  York  against  the  defendant,  also  a  corporation,  and  the  char- 
terer of  the  steamship,  to  recover  its  proportion,  in  accordance  with 
a  general  average  adjustment,  of  the  expenses  incurred  by  the  vessel 
in  getting  her  sUloat  after  she  had  been  grounded  upon  the  bar  nine 
miles  below  Pensacola.  A  decree  for  the  amount  as  adjusted  was 
entered.    The  respondent  appealed  to  this  court, 

Lawrence  Kneeland,  for  appellant. 
J.  Parker  Kirlin,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Orcuit  Judges. 

PEE  CURIAM.  The  charter  party  provided  that  damages  caused 
by  stranding,  even  when  occasioned  by  the  pilot  or  master,  not  re- 
Bxilting  from  want  of  due  diligence  by  the  owners  of  the  ship,  should 
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always  be  excepted,  and  that  general  average  was  to  be  in  accord- 
ance with  the  York-Antwerp  rules.    The  defenses  were  that  the 
Magdala  was  unseaworthy;  that  her  owners  failed  to  exercise  due 
diligence,  in  that  she  was  loaded  too  deeply  to  cross  the  bar  in 
safety;  and  that  the  stranding  was  caused  by  the  negligence  of  the 
persons  in  charge  of  the  navigation.    The  sums  paid  for  expenses 
were  alleged  to  be  unreasonable  in  amount.    We  agree  with  the 
conclusions  of  the  district  court  that  there  was  no  adequate  evidence 
to  justify  a  finding  that  negligence  in  the  navigation  of  the  steam- 
ship was  the  cause  of  the  stranding,  or  a  finding  of  any  unseaworthi- 
ness, and  that  the  expenses  were  not  unreasonable.    The  Magdala, 
a  new  ship,  of  about  2,300  tons  net  register,  in  good  condition,  and 
in  every  way  fit  for  the  proposed  voyage,  took  on  board  at  Pensa- 
cola  a  cargo  of  pine  timber  and  plank  for  voyage  to  Bio  de  Janeiro, 
and  got  under  way  in  the  afternoon  of  December  1,  1895.     She  waa 
under  her  own  steam  and  had  a  tugboat  ahead  to  assist  her,  and 
drew  23  feet,  6  inches  less  than  her  full  laden  draft.    The  water  on 
the  bar  when  the  Magdala  reached  it  was  24  feet.    The  existing 
channel  at  that  point  was  narrow  and  tortuous, — shaped  like  the 
letter  "S.*'    When  the  vessel  reached  the  bar  a  cross  current  struck 
her.    She  was  near  the  bottom,  did    not    follow  the    helm,  and 
grounded  about  7:30  in  the  evening.    This  accident  often  hai^ned 
at  the  same  place  from  the  same  cause,  and  was  not  preventable. 
The  captain  engaged  two  additional  tugs,  which  unsuccessfully  pulled 
upon  the  ship  until  midnight.    On  the  next  morning  he  made  a  con- 
tract, dependent  upon  success,  with  a  tugboat  syndicate  to  get  the 
vessel  off  for  f 3,000.    Five  tugboats  then  pulled  ineffectually  at  in- 
tervals during  the  day  till  midnight.    It  was  apparent  that  the  ves- 
sel must  be  relieved  of  a  part  of  her  cargo,  and  on  the  next  morn- 
ing, December  3d,  the  captain  properly  engaged,  lighters  to  take  off 
the  deck  load,  which  was  done;  and  at  10  p.  m.  of  the  same  day  the 
vessel  was  pulled  from  the  bar,  and  went  outside  in  the  early  morn- 
ing of  December  4th.    She  was  reloaded  on  that  day,  and  on  Decem- 
ber 5th  proceeded  on  her  voyage,  as  soon  as  a  survey  had  been  taken. 
The  employment  of  tugs  and  lighters  was  necessary,  for  the  ship 
lay  in  an  exposed  position;   and  had  the  wind  increased,  and  bad 
weather  occurred,  the  vessel  and  cargo  would  have  been  injured, 
and  the  deck  cargo  might  have  been  lost.    The  contracts  which  the 
captain  made  were  reasonable  in  their  character, — ^neither  corruptly, 
recklessly,  nor  fraudulently  entered  into.    The  total  value  of  the 
property  at  risk  is  stated  in  the  adjustment  at  £34,920,  of  which 
the  value  of  the  ship  was  £28,850.    The  rules  in  regard  to  salva^ 
contracts  upon  which  the  courts  of  this  country  act  have  been  re- 
cently carefully  and  thoroughly  stated  in  The  Elfrida,  172  U.  S.  186, 
19  Sup.  Ct.  146,  43  L.  Ed.  413,  and  it  is  unnecessary  to  enlarge  upon 
this  branch  of  the  subject    The  decree,  of  the  district  court  is  af- 
firmed, with  costs. 
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aOl  Fed.  308.) 

TURNER  et  al.  ▼.  SOUTHERN  HOME  BUILDING  &  LOAN  ASS'N, 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    April  16,  1900.) 

No.  886. 

t  JURWDICTTON  OF  FEDERAL  COURTS— AMOUNT  IN  DISPUTE. 

The  bond  given  by  a  borrowing  stoclcholder  In  a  building  and  loan  asso- 
ciation was  conditioned  for  the  payment  by  such  borrower  of  monthly  in- 
stallments of  dues  on  his  stock,  and  premium  and  interest  on  the  loan 
of  $2,000;  and  the  mortgage  securing  the  loan  provided  for  the  sale  of 
the  mortgaged  property  in  case  of  default,  and  the  application  of  the  pro- 
ceeds, after  paying  costs  and  attorney's  fees,  to  the  payment  of  the  prin- 
cipal of  the  loan,  with  all  interest  and  arrears  thereon,  together  with  the 
monthly  dues  upon  the  stock,  and  the  unpaid  premiums  on  the  same. 
Heldt  that  In  a  suit  brought  by  the  association  to  foreclose  the  mortgage, 
at  a  time  when  the  stock  dues  in  arrears  amounted  to  over  $200,  the 
amount  in  dispute  exceeded  $2,000,  exclusive  of  interest  and  costs,  and 
was  sufficient  to  give  a  federal  court  Jurisdiction.  There  being  no  require- 
ment in  the  contract  that  on  such  foreclosure  the  borrower  should  sur- 
render his  stock,  the  fact  that  in  his  answer  he  asked  that  this  be  done, 
as  permitted  by  the  by-laws,  and  the  value  of  the  stock  credited  on  his 
loan,  by  which  the  amount  remaining  due  was  reduced  below  $2,000,  could 
not  affect  the  Jurisdiction  of  the  court. i 

^  E<iurrT  Pleading — Gbantino  Affirmative  Relief  to  Defendant. 

In  a  suit  by  a  building  and  loan  association  to  foreclose  a  mortgage 
given  by  a  borrowing  stockholder,  in  which  the  bill  did  not  ask  an  ac- 
counting bnetween  the  parties,  nor  seek  to  terminate  the  relationship  of 
defendant  as  a  stockholder,  such  accounting  and  the  cancellation  of  de- 
fendant's stock  can  properly  be  decreed  only  where  a  cross  bill  pray- 
hig  such  relief  is  filed  and  regularly  served  by  the  defendant 

8.  Parties— Suit  to  Foreclose  Mortgage  Given  by  Decedent. 

To  a  suit  for  the  foreclosure  of  a  mortgage  given  to  a  building  and 
loan  association  by  a  borrowing  stockholder,  since  deceased,  and  in 
which  it  is  sought  to  cancel  the  stock  of  such  deceased  stockholder 
and  adjust  the  equities  between  him  and  the  association,  his  heirs  and 
legal  representatives  are  necessary  parties. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  North- 
ern District  of  Texas. 

The  appellee,  the  Southern  Home  Building  &  Loan  Association,  filed  its 
Wli  in  the  circuit  court  on  the  14th  day  of  October,  1898.  against  the  appel- 
lants, B.  D.  Turner  and  his  wife,  Emily  R.  Turner,  and  S.  C.  Paine,  a  feme 
•oie,  to  recover  an  indebtedness  which  wap  secured  by  a  deed  of  trust  exe- 
<nited  by  the  appellants  and  C.  P.  Paine,  and  for  foreclosure  of  the  trust 
deed.  The  material  allegations  of  the  bill  are  the  following:  "(2)  There- 
upon your  orator  complains  and  says  that,  to  wit,  on  the  2d  day  of  March, 
5S91,  defendant  B.  D.  Turner  and  one  C.  F.  Paine  executed  and  delivered  to 
your  orator  their  certain  obligation  in  writing,  called  a  •bond,*  in  the  sum 
of  12,000,  bearing  said  last-named  date,  wherein  and  whereby  the  said  Paine 
«nd  said  Turner  severally  promised  to  pay  your  orator  the  sum  of  $2,000 
on  the  maturity  of  twenty  shares  of  the  capital  stock  in  plaintiff  company, 
wihscrilied  for  prior  to  said  time  by  said  Paine  and  Turner,  to  be  paid  for, 
»y  the  terms  of  the  certificate  evidencing  said  stock,  and  also  by  the  terms 
of  said  bond,  in  monthly  installments  of  $12  each  and  every  month  from  the 

'As  to  Jurisdiction  of  circuit  court,  as  determined  by  amoimt  In  controversy, 
we  note  to  Auer  v.  Lombard,  19  O.  C.  A.  75,  and,  supplementary  thereto,  note 
^  Shoe  Co.  v.  Koper,  36  0.  C.  A.  459. 
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date  thereof;  also,  said  Paine  and  Turner,  by  the  terms  of  said  bond,  sev- 
erally promised  to  pay  your  orator,  as  interest  on  said  bond,  the  sum  of 
$10  per  month,  and  the  further  sum  of  $10  as  premium  on  said  bond,  and 
said  installments  of  interest  and  premium  were  to  be  paid  monthly  each  and 
every  month  from  and  after  the  date  of  said  obligation  until  the  same  were 
fully  paid.  (3)  TJliat  on  said  date,  to  wit,  the  2d  day  of  March,  1891,  said  de- 
fendants, B.  D.  Turner  and  his  wife,  Emily  R.  Turner,  the  said  C.  P.  Paine 
and  his  wife,  S.  C.  Paine,  for  the  purpose  of  securing  said  sums  of  money 
specified  in  said  bond,  according  to  its  tenor  and  effect,  also  executed  and 
delivered  to  your  orator  their  certain  deed  of  trust  In  writing,  bearing  said 
date,  wherein  and  whereby  they  conveyed  to  Samuel  S.  Atkinson,  as  trustee 
for  your  orator,  as  collateral  security  as  aforesaid,  the  following  described 
premises,  situated  and  being  in  the  town  of  Oomanche,  county  of  Comanche, 
state  of  Texas,  to  wit:  Thirty-three  feet  off  the  east  end  of  lots  one  (1),  two 
(2),  and  three  (3)  in  bloctc  six  (6)  in  the  town  of  Comanche,  in  said  county 
and  state.  •  •  •  That  said  deed  of  trust  also  contains  the  same  provi- 
sions as  said  bond  in  regard  to  the  payment  of  the  moneys  specified  in  said 
bond  according  to  the  legal  tenor  and  effect  thereof;  also,  in  regard  to  tlie 
payment  of  the  dues  on  said  stock;  also,  said  deed  of  trust  provides,  in  case 
of  foreclosure  of  the  same,  then  in  such  event  the  makers  of  said  bond 
should  pay  your  orator  a  reasonable  attorney's  fee.  (4)  That  after  the  ex- 
ecution of  said  bond  and  deed  of  trust  as  aforesaid  on,  to  wit  the day 

of ,  1894,  the  said  C.  P.  Paine  died.    (5)  It  is  especially  provided  in  said 

deed  of  trust  that  if  said  C.  P.  Paine  and  B.  D.  Turner  should  fail  or  neglect 
for  the  space  of  three  months  to  fulfill,  keep,  and  comply  with  the  condi- 
tions, provisions,  and  agreements,  or  any  part  thereof,  contained  in  said 
bond  and  deed  of  trust  according  to  their  said  terms,  tenor,  and  effect, 
then  said  bond  should  mature  at  once,  and  your  orator  should  proceed  to 
sell  said  property,  as  required  by  the  terms  of  said  deed  of  trust  for  tlie 
satisfaction  of  the  moneys  specified  in  said  bond  and  the  monthly  dues  upon 
said  stock;  also,  a  reasonable  sum  for  the  attorney's  fees  for  foreclosing 
said  deed  of  trust.  That  the  makers  of  said  obligation  and  deed  of  trust 
have  wholly  failed  to  pay  any  installment  of  interest  or  premium  on  said 
bond  or  stock  dues  upon  said  stock  since  the  1st  day  of  May,  1897,  and  by 
reason  of  the  premises  said  bond  has  long  since  become  due  and  payable, 
and  said  defendant  B.  D.  Turner  became  liable  and  promised  to  pay  your 
orator  the  principal  sum  of  said  bond,  to  wit  the  sum  of  $2,000,  together 
with  reasonable '  attorney's  fees  for  foreclosing  said  deed  of  trust  whicb 
your  orator  alleges  to  be  $200;  also,  interest  and  premium  on  said  bond  from 
said  1st  day  of  May,  1807;  also,  the  monthly  dues  on  said  stock  from  tbe 
1st  day  of  May,  1897,  at  the  rate  of  $12  for  each  and  every  month  from  said 
dates,  in  accordance  with  the  provisions  of  said  bond  and  deed  of  trust  now 
amounting  to  the  sum  of,  to  wit  $204;  but  to  pay  the  same,  or  any  part 
thereof,  said  defendant  has  wholly  refused.  (6)  Your  orator  therefore  prays 
that  the  said  defendants  may  be  compelled  to  answer,  all  and  singular,  the 
premises  in  this  bill,  but  not  under  oath;  answering  under  oath  being  here- 
by expressly  waived.  Your  orator  further  prays  that  a  writ  of  subpoena 
may  issue  in  due  form  of  law,  directed  to  the  aforesaid  defendants,  B.  D. 
Turner,  Emily  R.  Turner,  and  S.  C.  Paine,  all  of  whom  reside  in  the  town 
of  Comanche,  county  of  Comanche,  state  of  Texas,  requiring  them,  and  each 
of  them,  to  appear  and  to  answer,  all  and  singular,  the  premises  in  said 
bill  as  aforesaid.  Your  orator  further  prays  upon  final  hearing  hereof  for 
a  decree  for  its  debts,  interests,  premiums,  attorney's  fees,  stock  dues,  and 
costs,  and  that  its  said  lien  be  established  upon  said  premises,  and  be  de- 
clared superior  to  the  claim  of  any  and  all  of  said  defendants,  and  the  same 
be  foreclosed  against  each  and  every  one  of  said  defendants,  and  said  prem- 
ises be  ordered  sold,  and  the  proceeds  thereof  applied  to  the  satisfaction 
of  said  decree,  and  for  a  writ  of  assistance  to  place  the  purchaser  of  said 
premises  at  such  sale  in  possession  thereof,  and  for  all  general  and  equitable 
relief." 

In  the  answer  of  the  defendants,  filed  January  7,  1899,  they  first  object  to 
the  jurisdiction  of  the  court,  for  the  following  reasons:  "(1)  That  the  matter 
in  controversy,  as  alleged  in  the  plaintiff's  petition.  Is  exclusive  of  inte^ 


Digitized  by 


Google 


TURNER   V.  SOUTHERN    HOME   BUILDING   &   LOAN    ASS'n.  381 

est,  and,  after  deducting  all  payments  and  offsets,  less  than  the  sum  of  two 
thousand  dollars,  and  the  same  is  not  co^rni^able  by  this  court,  and  that  the 
pUhitlff  has  falsely  and  fraudulently  alleged  the  matter  in  controversy  to 
anjonnt  to  more  than  the  sum  of  two  thousand  dollars,  as  mentioned  in  his 
said  petition,  for  the  purpose  of  giving  this  court  Jurisdiction,  and  this  they 
are  ready  to  verify.  Wherefore  they  pray  judgment  whether  this  court  can 
or  will  take  further  cognizance  of  this  suit" 

On  behalf  of  the  defendant  S.  C.  Paine  it  is  next  averred:  "(2)  That  she, 
before  and  at  the  time  of  the  making  of  the  said  several  supposed  bond  and 
deed  of  trust  mentioned  In  plaintiff's  petition,  was,  as  alleged  in  the  plain- 
tHTs  petition,  the  wife  of  the  said  C.  P.  Paine,  and  was  then  under  the  dis- 
ability of  coverture,  and  not  liable  for  said  debt  or  any  part  thereof;  and 
this  she  is  ready  to  verify." 

In  the  third   clause  of  the  answer  the  defendants  deny  that  the  bond 
and  deed  of  trust  as  set  forth  in  the  bill  of  complaint  were  executed  by 
them,  and  the  answer  thereafter  proceeds  as  follows:    "But  these  defend- 
ants aver  and  say  that  the  real  transaction  between  the  plaintiff  and  said 
B.  D.  Turner  and  C.  F.  Paine  was  as  follows:    That  the  said  B.  D.  Turner 
anjl  said  C.  P.  Paine  on  the  1st  day  of  March,  1890,  subscribed  for  twenty 
shares  of  the  capital  stock  of  the  plaintiff's  association,  for  $100  each,  upon 
which  the  said  Turner  and  Paine  were  to  pay  the  plaintiff  sixty  cents  per 
share  per  month  until  said  stock  should  mature,  and  that  the  by-laws,  rules, 
and  regulations  of  the  plaintiff  association  provided  that  its  'stock  matures 
when  the  payments  made  upon  it  and  the  quarterly  dividends  amount  to  the  par 
value  of  1100  per  share,*  and  it  was  then  estimated  by  the  plaintiff  that  said 
stock  should  mature  'in  seven  years,  or  less  time,  allowing  the  association  to 
make  only  an  ordinary  profit*    That  in  pursuance  thereof  the  said  Turner 
and  Paine  paid  to  the  plaintiff  thereafter  monthly  In  advance  the  sum  of 
$12  for  thirteen  successive  months,  amounting  in  the  aggregate  to  the  sum 
of  1156,  and  being  the  monthly  payments  due  on  said  stock  up  to  the  2d 
day  of  March,  1801.    That  on  said  2d  day  of  March,  1891.  plaliitiff  advanced 
to  the  said  Turner  and  Paine  on  said  twenty  shares  of  stock  the  sum  of 
12,000,  to  bear  interest  at  the  rate  of  six  per  cent  per  annum,  payable  month- 
ly, and  secured  by  pledge  and  delivery  of  the  said  twenty  shares  of  stock 
by  said  Turner  and  Paine  to  the  plaintiff;  said  sum  of  $2,000  to  be  paid  off 
and  discharged  at  the  maturity  of  said  stock  by  the  surrender  of  said  twenty 
shares  of  stock  by  the  said  Turner  and  Paine  to  the  plaintiff,  and  by  a 
cancellation  thereof  by  the  plaintiff.    These  defendants  aver  that  from  and 
after  the  said  2d  day  of  March,  1891,  to  the  1st  day  of  May,  1897,  inclusive, 
there  was  paid  by  the  said  Turner  and  the  said  Paine  to  the  plaintiff  the  fol- 
lowing sums  of  money,  to  wit:    The  sum  of  $888  on  said  stock  dues,  which, 
together  with  the  said  $156,  aggregated  the  sum  of  $1,04:4  on  said  stock  dues, 
and  the  sum  of  $750  Interest,  being  the  interest  due  on  said  advance  of 
12,000  from  the  said  2d  day  of  March,  1891,  to  the  Ist  day  of  May,  1897,  in- 
clusive;  and  the  said  Turner  and  the  said  Paine  also  paid  to  the  plaintiff 
monthly  payments  of  $10  each,  amounting  In  the  aggregate  to  the  sum  of 
$750,  which  was  paid  to  the  plaintiff  and  received  by  It  on  said  advance  of 
12,000.    •    •     •    The   defendants   aver   and   charge   that    the    said    twenty 
shares  of  stock  so  owned  by  the  said  Turner  and  Paine,  and  now  in  the  pos- 
session of  the  plaintiff  as  a  pledge  for  the  advance  of  said  two  thousand 
dollars,  has  been  and  is  matured,  and  that  said  Turner  and  the  estate  of  the 
said  G.  F.  Paine  is  entitled  to  a  credit  of  two  thousand  dollars  In  money  due 
from  said  association,  which,  by  the  terms  of  the  said  agreement  so  entered 
into  between  the  plaintiff  and  said  Paine  as  aforesaid,  should  be  applied  to 
the  payment  of  the  said  sum  of  two  thousand  dollars  so  advanced  by  the 
plaintiff  to  the  said  Turner  and  Paine,  which  sum,  together  with  the  pay- 
ments made  by  said  Turner  and  Paine,  and  which  was  to  be  credited  on  said 
sum  of  two  thousand  dollars  so  advanced.  Is  sufficient  to  pay  off  and  dis- 
cbarge said  sum  of  two  thousand  dollars,  and  will  leave  a  large  sum  of 
money  in  the  hands  of  the  plaintiff,  to  which,  in  equity  and  good  conscience, 
the  defendant  Turner  and  the  said  Paine  are  lustly  entitled.    These  defend- 
ants farther  aver  and  say  that  it  is  provided  in  the  by-laws,  rules,  and  regu- 
lations of  said  association  that  'members  may  withdraw  from  the  associa- 
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tion  at  any  time  after  one  year  from  date  of  subscription,  by  giving  slity 
days*  notice,  and  shall  be  entitled  to  receive  the  money  paid  into  the  loan 
fund,  with  not  less  than  six  per  cent  interest  for  the  average  time/  Aud 
it  is  provided,  also,  that  the  loan  fund  referred  to  in  said  by-laws  'consists 
of  fifty  cents  per  share  per  month,  and  all  interest  fines,  premiump.  anl 
profits  of  all  kinds,  and  no  part  of  this  fund  can  be  used  for  expenses  of  anr 
kind  whatever  unless  taxes  have  to  be  paid  thereon.'  And  the  defendants 
say  that  if  said  stock  has  not  in  fact  matured,  and  if  any  part  of  said  sum  ot 
two  thousand  dollars  so  advanced  has  not  been  paid  oCf,  they  now  here  give 
,notJce  to  the  plaintiff  of  the  desire  and  intention  of  the  defendant  Turner 
and  estate  of  said  Paine  to  withdraw  from  said  association,  and  to  apply  the 
amount  of  the  withdrawal  to  Which  they  are  entitled  under  the  said  pro- 
visions of  the  by-laws  and  rules  and  regulations  of  said  association  to  the 
payment  of  the  said  advance  of  two  thousand  dollars,  and  any  interest  or 
other  moneys  Justly  due  from  the  defendants  to  the  plaintiff;  and  these  de- 
fendants offer  to  account  with  the  plaintiff  concerning  said  matters,  and  to 
do  and  perform  such  things  as  in  good  conscience  and  equity  should  be 
done,  and  to  do  and  perform  all  things  required  of  them  by  this  honorable 
court  And  they  pray  that  the  court  shall  order  and  direct  an  accounting 
with,  by,  and  between  the  plaintiff  and  defendants,  and  that  by  Its  decree 
these  defendants  may  be  fully  protected  in  all  of  their  just  rigbts  and 
equities,  and  for  such  other  and  further  relief  as  may  seem  to  the  court  fit 
and  proper,  the  premises  considered.'' 

The  record  discloses  that  on  the  1st  day  of  March,  ISOO,  the  appellant  B. 
D.  Turner  and  C.  F.  Paine,  respectively,  became  the  owners  of  10  shares  of 
stock,  each  for  the  sum  of  $100,  in  the  Southern  Home  Building  &  Loan 
Association,  and  separate  certificates  were  duly  issued  to  them  to  that  ef- 
fect by  the  treasurer  of  the  association.  Thereafter  Turner  and  Paine  ap- 
plied to  the  appellee  for  a  loan  of  $2,000.  The  loan  was  made,  and  to  secure 
its  payment  a  bond  and  deed  of  trust  were  executed  on  the  2d  day  of  March. 
1891,— the  former  by  B.  D.  Turner  and  C.  F.  Paine,  and  the  latter  by  them 
and  their  wives,  Emily  R.  Turner  and  S.  C.  Paine.  The  20  shares  of  stock 
were  also  transferred  to  the  appellee  to  further  secure  the  payment  of  the 
money  borrowed.  The  deed  of  trust,  of  which  the  bond  forms  a  part,  is  in 
the  following  form,  irrelevant  portions  being  pretermitted: 

"Whereas  the  said  C.  F.  Paine  and  B.  D.  Turner,  parties  of  the  first  part, 
have  made  and  entered  into  on  this  day  a  certain  obligation  or  bond  in  writ- 
ing, which  is  in  words  and  figures  as  follows: 

"  *State  of  Texas,  County  of  Comanche. 
'•  'Know  all  men  by  these  presents  that  we,  C.  F.  Paine  and  B.  D.  Turner, 
of  said  state  and  county,  am  held  and  firmly  bound  unto  the  Southern  Home 
Building  and  Loan  Association  of  Atlanta,  Georgia,  and  its  assigns,  in  the 
just  and  full  sum  of  four  thousand  ($4,000.00)  dollars,  for  the  Just  and  full 
payment  of  which  I  bind  myself,  my  heirs,  executors,  and  administrators, 
firmly  by  these  presents.  Sealed  with  my  seal,  and  dated  the  2nd  day  of 
March,  one  thousand  eight  hundred  and  ninety-one.  The  condition  of  the 
above  obligation  Is  such  that  whereas  we,  the  said  C.  F.  Paine  and  B.  D. 
Turner,  have  this  day  procured  an  advance  of  two  thousand  ($2,000.00)  dol- 
lars on  twenty  (20)  shares  of  stock,  which  I  hold  In  said  association,  from  the 
Southern  Home  Building  and  Loan  Association  of  Atlanta,  Georgia,  under 
the  by-laws,  rules,  and  regulations  thereof:  Now,  should  we.  the  said  C 
F.  Paine  and  B.  D.  Turner,  or  any  one  for  us,  well  and  truly  pay  to  the  said 
association,  so  long  as  it  shall  continue  to  exist  or  as  may  be  provided  in 
its  by-laws,  rules,  and  regulations,  the  sum  of  twelve  ($12.00)  dollars  monthly 
on  the  last  day  of  each  month  (being  installments  due  on  said  stock,  on 
which  an  advance  was  procured  as  aforesaid),  and  the  further  sum  of  ten 
($10.00)  dollars  monthly  as  aforesaid,  on  the  same  day,  as  Interest  on  said 
advance,  and  the  further  sum  of  ten  ($10.00)  dollars  as  premium  or  redemp- 
tion money  on  said  advance,  and  keep  the  buildings  on  the  property  given 

to  secure  advance  Insured  to  the  amount  of dollars  for  the  benefit  of 

said  association,   and  pay   all   taxes  and  assessments   against  the  same  at 
maturity  thereof,  and  comply  with,  all  and  singular,  the  requirements  of  said 
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Ijy-laws,  rules,  and  regulations,  then  this  obligation  to  be  void;   otherwise,  of 
fuU  effect  0.  F.  Paine.       IL.  S.] 

"  *B.  D.  Turner.     [L.  S.]' 

•*Now,  If  the  conditions,  provisions,  and  agreements  contained  in  said  bond 
or  obligation  shall  be  well  and  truly  fulfilled,  Icept,  and  complied  with  accord-* 
ing  to  the  terms,  tenor,  and  effect  thereof,  then  this  deed  shall  be  null  and 
void.  But  should  the  said  C.  F.  Paine  and  B.  D.  Tiurner,  parties  of  the  first 
part  fail  or  nej?lect  for  the  space  of  three  months  to  fulfill,  keep,  and  comply 
with  the  conditions,  provisions,  and  agreements,  or  any  part  thereof,  accord- 
ing to  its  said  terms,  tenor,  and  effect,  then  this  deed  shall  remain  in  full  force, 
and  the  said  party  of  the  second  part  or  in  case  of  his  death,  or  absence  from 
the  state,  or  refusal  or  inability  to  act,  the  sheriff  of  Comanche  county  for  the 
time  being,  may  proceed  to  sell  the  property  hereinbefore  described  at  public 
vendue,  at  the  court-house  door  of  said  county,  for  cash,  •  •  •  and  out 
of  the  proceeds  of  such  sale,  first  the  costs  and  expenses  connected  with  the 
execution  of  this  trust  shall  be  paid,  the  same  to  include  a  reasonable  smn  for 
attorneys'  fees,  and  next  the  amount  of  the  principal  debt  secured  hereby, 
with  all  interest  and  arrears  thereon,  together  with  the  monthly  dues  upon 
said  stock,  and  the  unpaid  premiums  upon  the  same,  and  all  assessments  and 
fhies  remaining  due  and  unpaid  upon  said  shares  of  stock  of  said  association, 
and  also  all  sums  of  money  paid  by  said  association  for  taxes,  repairs,  and 
insurance  premiums,  and  interest  thereon,  and  all  other  sums  of  money  intend- 
ed to  be  secured  hereby  shall  he  paid,  and  the  residue,  if  any,  shall  be  paid 
to  the  said  parties  of  the  first  part,  or  his  legal  representatives." 

The  cause  came  on  for  hearing  upon  the  pleadings  (consisting  of  the  bill, 
answer,  and    replication)  and   proofs.    The   following   final   decree   resulted: 
*Tbe  court  is  of  the  opinion  that  said  loan  obligation  became  due  prior  to  the 
taistitution  of  this  sndt  by  th"e  reason  of  the  failure  of  the  respondents  to  pay 
the  monthly  installments  of  interest  and  premium  specified  therein,  and  the 
monthly  installments  due  on  the  certificates  of  stock,  as  specified  in  said  loan 
obligation  and  in  the  de^  of  trust  sued  upon;  that  the  two  stock  certificates, 
for  ten  shares  each,  of  the  capital  stock  in  complainant  association,  bearing 
date  the  Ist  day  of  March,  1890,  and  evidenced  by  certificates  Nos.  4,589  and 
4,590.  respectively,  and  issued  to  the  said  B.  D.  Turner  and  C.  F.  Paine,  de- 
ceased, ought  to  be,  and  the  same  are  hereby,  canceled  and  held  for  naught, 
and  that  the  withdrawal  value  thereof,  to  wit  $1,351.80,  be  allowed  as  a  credit 
on  the  said  indebtedness  of  respondent  B.  D.  Turner,  evidenced  by  the  con- 
tracts sued  upon;  and  after  allowing  such  credit  the  court  finds  there  is  Justly 
due  the  complainant  the  sum  of  $1,307,  the  same  being  the  principal  sum  of 
12,000,  with  Interest  thereon  at  the  rate  of  12  per  cent  per  annum,  from  the 
Ist  day  of  March,  1897,  to  this  day,  after  deducting  therefrom  the  said  stock 
credit  of  $1,351.80,  leaving  the  sum  of  $1,180.20,  balance  due,  and  adding  there- 
to the  sum  of  $118.20,  being  ten  per  centum  attorneys'  fees  on  said  balance. 
It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  complain- 
ant the  Southern  Home  Building  and  Loan  Association  of  Atlanta,  Georgia, 
a  corporation,  do  have  and  recover  of  and  from  the  respondent  B.  D.  Turner 
the  said  sum  of  $1,307.00,  with  interest  thereon  from  date  at  the  rate  of  6% 
per  annum,  and  all  costs  of  suit.    It  is  further  ordered  and  decreed  by  the 
court  that  complainant's  deed  of  trust  lien,  executed  by  all  of  said  three  re- 
Bpondents  and  by  C.  F.  Paine,  deceased,  the  former  husband  of  S.  0.  Paine. 
on,  to  wit  the  2d  day  of  March,  1891,  to  secure  said  obligation  on  the  follow- 
hig  piece  or  parcel  of  land,  situated  in  the  town  of  Comanche  and  county  of 
Comanche,  state  of  Texas,    ♦    •    •    be,  and  the  same  is  hereby,  foreclosed, 
as  against  any  interest  right,  or  claim  in  and  to  said  property  of  any  and  all 
of  said  respondents  herein."    After  ordering  a  sale  of  the  property,  the  decree 
concludes:    And  upon  confirmation  of  such  sale  by  this  court  the  proceeds  of 
wich  sale  shall  be  applied  first  to  the  satisfaction  of  the  decree  herein  ren- 
dered, interest  and  costs,  in  favor  of  complainant  as  aforesaid,  and.  if  there 
Is  a  balance  over  after  the  satisfaction  of  said  decree,  the  same  shall  be  paid 
to  the  respondents  B.  D.  Turner  and  S.  C.  Paine,  the  surviving  widow  of  the 
■aid  0.  F.  Paine,  deceased;  and,  if  such  property  shall  fail  to  sell  for  sufficient 
to  pay  off  said  decree,  then  it  is  ordered  that  after  the  confirmation  of  such 
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sale  an  execution  shall  issae  against  said  B.  D.  Taraer  for  the  balance  dw 
complainant  on  said  decree.  And  after  confirmation  of  such  sale  the  said 
commissioner  shall  convey  said  property  by  warranty  deed  to  the  purchaser 
thereof,  and  such  purchaser  shall  have  his  writ  of  assistance  at  once  to  gain 
•possession  thereof." 

From  the  decree  thus  rendered,  B.  D.  Turner,  Emily  R.  Turner,  and  8.  C 
Paine  have  appealed. 

A.  M.  Carter,  for  appellants. 

L.  A.  Smith  and  Drew  Pruit,  for  appellees. 

Before  PARDEE,  Circuit  Judge,  and  NEWMAN  and  MAXEY, 
District  Judges. 

MAXEY,  District  Judge,  after  stating  the  case,  deliyered  the 
opinion  of  the  court. 

The  first  point  to  be  considered  is  the  error  assigned  which  chal- 
lenges the  jurisdiction  of  the  circuit  court  on  the  ground  that  the 
amount  in  dispute  does  not  exceed,  exclusive  of  interest  and  costs, 
the  sum  of  |2,000.    By  the  act  of  August  13,  1888,  it  is  provided 
"that  the  circuit  courts  of  the  United  States  shall  have  original 
cognizance,  concurrent  with  the  courts  of  the  several  states,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in  equity,    ♦    ♦    •    in 
which  there  shall  be  a  controversy  between  citizens  of  different 
states,  in  which  the  matter  in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  aforesaid"  (that  is,  |2,000).    26  Stat 
434,  §1.    *^y  the  matter  in  dispute,"  it  was  said  by  the  supreme 
court  in  Lee  v.  Watson,  1  Wall.  339,  17  L.  Ed.  558,  '^is  meant  the 
subject  of  litigation, — ^the  matter  for  which  the  suit  is  brou^t, 
and  upon  which  issue  is  joined,  and  in  relation  to  which  jurors 
are  called  and  witnesses  examined.    In  an  action  upon  a  money 
demand,  where  the  general  issue  is  pleaded,  the  matter  in  dispute 
is  the  debt  claimed;   and  its  amount,  as  stated  in  the  body  of  the 
declaration,  and  not  merely  the  damages  alleged,  or  the  prayer  for 
judgment  at  its  conclusion,  must  be  considered."    Gray  v.  Blan- 
chard,  97  U.  S.  564,  24  L.  Ed.  1108;  Schacker  v.  Insurance  Co.,  93 
U.  S.  241,  23  L.  Ed.  862.    In  the  present  case  suit  was  brought  to 
recover,  in  addition  to  interest  and  costs,  the  sum  of  |2,000,  as  the 
principal  of  the  loan  advanced;  f204,  as  stock  dues;  and  |200,  as 
attorney's  fees.    The  |2,000  advanced  by  the  appellee  to  the  ap- 
pellant B.  D.  Turner  and  0.  P.  Paine,  deceased,  on  their  20  shares 
of  stock,  was  evidenced  by  a  bond  executed  by  Turner  and  Paine, 
by  the  terms  of  which  they  agreed  to  pay  to  the  appellee,  so  long  as 
it  should  continue  to  exist,  or  as  might  be  provided  in  its  by-laws, 
rules,  and  regulations,  the  sum  of  912  monthly  as  installments  on 
the  stock,  and  the  further  sum  of  |10  monthly  as  interest  on  the 
advance  of  the  principal  sum,  and  the  additional  sum  of  |10  as 
premium  or  redemption  money  on  the  advance.    And  they  further 
agreed  to  comply  with  all  the  requirements  of  the  by-laws,  rules,  and 
regulations  of  the  appellee.    The  deed  of  trust,  which  was  executed 
by  Turner  and  Paine  and  their  wives  to  further  secure  the  appellee 
in  the  ultimate  payment  of  the  money  loaned,  provided  for  a  sale 
by  the  trustee  of  the  property  mortgaged,  in  the  event  that  Turner 
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and  Paine  should  fail  or  neglect  for  the  space  of  thre  5  months  to 
fulfill,  keep/ and  comply  with  the  conditions,  provisional,  and  agree- 
ments, or  any  part  thereof,  contained  in  the  bond.  The  proceeds  of 
the  sale  were  directed  by  the  trust  deed  to  be  distributed  as  fol- 
lows: First,  to  the  payment  of  the  costs  and  expenses  connected 
with  the  execution  of  the  trust,  including  a  reasonable  attorney's, 
fee;  and,  second,  to  the  payment  of  the  amount  of  the  principal 
debt,  with  all  interest  and  arrears  thereon,  together  with  the 
monthly  dues  upon  the  stock,  and  the  unpaid  premiums  upon  the 
same,  etc.;  and  the  residue  was  directed  to  be  paid  to  Turner  and 
Paine,  or  their  legal  representatives.  The  bill  of  complaint  alleged 
that  Turner  and  Paine  had  failed  to  pay  any  installment  of  interest 
or  premium  on  the  bond,  or  stock  dues  upon  the  stock,  since  the 
1st  day  of  May,  1897,  and  that  therefore  the  bond  had  become  due 
and  payable.  It  is,  however,  insisted  by  the  appellants  that  it  was 
only  in  the  event  of  a  sale  by  the  trustee  that  the  principal  sum 
matured.  We  think  this  contention  cannot  be  sustained.  By  the 
terms  of  the  deed  of  trust,  as  already  explained,  the  trustee  was 
authorized  to  sell  the  property,  and  apply  the  proceeds  of  the  sale 
to  the  payment  of  the  principal  debt,  the  unpaid  interest,  premiums, 
and  stock  dues,  in  the  event  that  the  obligors  in  the  bond  should  fail 
or  neglect  for  the  space  of  three  months  to  comply  with  the  con- 
ditions of  the  bond.  That  the  parties  did  fail  to  comply  with  the 
conditions  of  their  bond,  and  that  such  failure  had  continued  for 
a  much  longer  period  than  three  months  when  the  appellee  filed  its 
bill,  is  clearly  shown  by  the  testimony.  The  loan  of  |2,000  thus 
became  due,  and  that  sum,  added  to  the  |204  due  on  stock  install- 
ments which  was  recoverable  by  suit  (End.  Bldg.  Ass'ns,  §  451), 
exceeded  the  jurisdictional  amount,  and  it  rested  with  the  appellee 
to  say  whether,. in  order  to  enforce  the  payment  of  its  claim,  it 
would  proceed  summarily  to  sell  the  property,  or  invoke  the  aid  of 
a  court  of  equity.  Morrison  v.  Bean,  15  Tex.  267;  Morgan's  L.  & 
T.  R.  &  S.  S.  CJo.  y:  Texas  Cent.  Ry.  Co.,  137  U.  S.  171,  11  Sup.  Ct. 
61,  34  L.  Ed.  625;  Guaranty  Trust  &  Safe-Deposit  Co.  v.  CIreen  Cove 
Springs  &  M.  R.  Co.,  139^  U.  S.  137,  11  Sup.  Ct.  512,  35  L.  Ed.  116; 
2  Jones,  Mortg.  §  1443.  In  computing  the  amount  in  dispute  be- 
tween the  parties,  it  is  not  material  to  consider  the  item  of  attorney's 
fees  (Fowler  v.  Trust  Co.,  141  U.  S.  384,  12  Sup.  Ct.  1,  35  L.  Ed.  786), 
as  the  aggregate  of  the  other  two  items  is  sufficient  for  jurisdic- 
tional purposes.  •  ^ 

It  is  further  insisted  by  the  appellants  that,  although  the  f2,000 
advanced  should  be  regarded  as  due  upon  the  failure  to  pay  the 
monthly  installments  as  they  matured,  still  the  amount  in  contro- 
versy, after  deducting  credits  due  them  as  shown  by  the  decree  and 
by  the  af^llee's  own  evidence,  is  only  |1,307.  It  is  true  that,  upon 
a  consideration  of  the  entire  case,  the  court  decreed  the  sum  of 
11,307  to  be  due  to  the  appellee;  but  it  must  be  borne  in  mind 
that  it  is  the  amount  in  dispute  between  the  parties,  and  not  the 
amount  ultimately  adjudged  to  the  plaintiff,  that  determines  the 
question  of  jurisdiction.  The  appellant  sought  by  its  bill  simply  to 
enforce  the  payment  of  a  claim  which  it  alleged  was  due  by  Turner 
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and  Paine  as  borrowing  stockholders.  It  was  not  the  purpose  of 
the  bill  to  affect  their  status  or  relationship  to  the  association  a» 
investing  stockholders.  If  the  appellants  desired  to  withdraw  their 
stock,  and  cancel  the  certificates  issued  to  them  as  investing  stock- 
holders, and  thus  obtain  credit  for  moneys  paid  into  the  loan  fund, 
it  could  only  be  done  by  complying  with  tiie  by-laws  of  the  asso- 
ciation. Andruss  v.  Association,  36  C.  C.  A.  336,  94  Fed.  575;  Loan 
Co.  V.  Everheart  (Tex.  Civ.  App.)  44  S.  W.  885;  Synnott  v.  Asso- 
ciation (C.  C.)  89  Fed.  292.  Article  3  of  the  by-laws  permits  a  non- 
boiTowing  member  to  withdraw  his  stock  upon  60  days'  notice,  ex- 
cept in  case  of  the  death  of  a  member,  whose  personal  representa- 
tives may  withdraw  his  shares  at  any  time.  But  by  the  same  article 
the  withdrawal  of  shares  upon  which  loans  have  been  made  is  pro- 
hibited unless  the  loan  has  been  paid.  Turner  and  Paine  had  the 
unquestioned  right  to  pay  off  the  loan  and  withdraw  their  stock,— 
a  right  of  which  they  failed  to  avail  themselves.  But,  to  authorize 
a  withdrawal  of  stock  in  any  case,  the  notice  required  by  the  by- 
laws was  a  prerequisite;  and  the  first  notice,  so  far  aB  the  record 
discloses,  of  any  intention  on  the  part  of  the  parties  to  withdraw 
their  stock  and  terminate  their  relations  with  the  association,  was 
given  in  the  answer  of  the  appellants.  Up  to  that  time  the  amount 
forwhich  a  recovery  was  sought  by  the  appellee  appeared  to  be  due, 
and  whether  the  appellants  would  seek  to  put  an  end  to  their  rela- 
tionship as  stockholders,  by  praying  for  an  accounting  and  by  the 
withdrawal  of  their  stock,  was  purely  defensive  matter,  which  the 
appellee  will  not  be  presumed  to  have  anticipated  when  its  bill  was 
filedw  Hence  the  amount  sought  to  be  recovered  by  the  appellee 
wfTs  the  matter  in  dispute  between  the  parties,  of  which  the  court 
had  jurisdiction, — i.  e.  the  right  to  hear  and  determine, — ^regardless 
of  a  defense  which  may  have  been  subsequently  interposed  by  the 
appellants.  In  Schunk  v.  Moline,  Milbum  &  Stoddart  Co.,  147  U. 
S.  505,  13  Sup.  Ct.  417,  37  L.  Ed.  258,  it  was  said: 

"In  short,  the  fact  of  a  valid  defense  to  a  cause  of  action,  although  apparent 
on  the  face  of  the  petition,  does  not  diminish  the  amount  that  is  claimed,  nor 
determine  what  is  the  matter  in  dispute;  for  who  can  say  in  advance  that 
that  defense  will  be  presented  by  the  defendant,  or,  if  presented,  sustained 
by  the  court?  We  do  not  mean  that  a  claim  evidently  fictitious,  and  alleged 
simply  to  create  a  Jurisdictional  amount,  is  sufficient  to  give  jurisdiction." 

See,  also,  Association  v.  Price,  169  U.  S.  45,  18  Sup.  Ct,  251,  42 
L.  Ed.  655;  Pickham  v.  Manufacturing  Co.,  23  C.  C.  A.  391,  77  Fed. 
663;  Association  v.  Cunningham,  92  Tex.  155,  47  S.  W.  714. 

There  is  nothing  in  the  record  to  disclose  that  the  claim  of  the 
appellee  is  fictitious,  nor  that  it  was  alleged  to  create  a  jurisdic- 
tional amount,  and  we  are  of  opinion  that  the  circuit  court  had  juris- 
diction of  the  suit. 

The  appellants  also  assign  errors  affecting  the  merits  oi  the  con- 
troversy, which  we  are  not  disposed  to  consider  upon  the  present 
appeal,  as,  in  the  view  we  take  of  the  case,  the  decree  must  be  re- 
versed for  the  want  of  necessary  parties  to  the  suit.  It  may  be  also 
observed  that  the  bill  of  complaint  was  not  framed  with  the  view 
of  terminating  the  relationship  of  the  appellants  as  stockholders 
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in  the  Association,  nor  did  the  prayer  for  relief  either  seek  or  justify 
an  adjustment  of  the  equities  and  an  accounting  between  the  par- 
ties. Yet  such  was  the  effect  of  the  decree,  notwithstanding  the 
absence  of  a  cross  bill,  one  of  the  principal  oflBces  of  which  is  to  ob- 
tain full  and  complete  relief  to  all  parties  as  to  the  matters  charged 
in  the  original  bill.  Ayres  v.  Carver,  17  How.  592,  15  L.  Ed.  179. 
Affirmative  relief  sought  by  a  defendant  in  an  equity  suit  should  be 
by  cross  bill,  and  is  not  grantable  upon  facts  stated  in  the  answer. 
"The  rule  appears  to  be  well  established,"  said  Presiding  Judge 
Pardee,  speaking  for  the  court,  in  Wood  v.  Collins,  8  C.  C.  A.  525, 

60  Fed.  142,  "that,  in  order  to  entitle  a  defendant  in  equity  to  affirm- 
ative relief,  he  should  file  a  cross  bill,  which  should  be  regularly 
served,  put  at  issue,  and  heard  as  an  original  bill."  Railroad  Co.  v. 
Bradleys,  10  Wall.  299,  19  L.  Ed.  894;  Hill  v.  Grocery  Co.,  24  C.  C. 
A  624,  78  Fed.  21,  and  authorities  cited.  Hence  it  would  seem 
that  in  this  case  a  cross  bill  would  be  eminently  proper,  if  not  neces- 
sary, to  enable  the  parties  to  obtain  complete  relief. 

In  reference  to  the  question  of  parties,  it  is  disclosed  by  the  rec- 
ord that  C.  F.  Paine  was  one  of  the  obligors  in  the  bond  upon  which 
the  suit  was  brought;  that  he  owned  10  shares  of  stock  in  the  asso- 
ciation, for  which  a  certificate  had  been  issued  to  him;  and  that 
he  was  one  of  the  grantors  in  the  deed  of  trust.  He  died  in  1894, 
and  neither  his  heirs  nor  legal  representatives  were  made  parties 
to  the  suit;  nor  are  any  facts  alleged,  or  otherwise  shown  by  the 
record,  which  would  dispense  with  the  necessity  of  making  them 
parties.  Tlie  suit  being  in  this  condition,  with  the  appellants  only 
before  it  as  defendants,  the  court  adjusted  the  equities  between 
the  parties,  adjudged  upon  an  accounting,  without  the  usual  refer- 
ence to  a  master,  the  sum  of  |1,307  to  be  due  to  the  appellee  on 
the  bond,  canceled  the  certificate  of  stock  issued  to  the  deceased, 
Paine,  and  ordered  a  foreclosure  of  the  deed  of  trust.  In  this  we 
tkiink  manifest  error  was  committed.  Terrell  v.  Allison,  21  Wall. 
289, 22  L.  Ed.  634 ;  Hall  v.  Hall,  11  Tex.  526;  Templeman  v.  Gresham, 

61  Tex.  50. 

As  the  case  must  be  reheard  in  the  trial  court,  the  propriety  of 
making  Atkinson,  the  trustee  named  in  the  deed  of  trust,  a  party  to 
the  suit,  is  suggested  for  the  consideration  of  counsel.  Gardner  v. 
Brown,  21  Wall.  36,  22  L.  Ed.  527;  Shipp  v.  Williams,  10  C.  C.  A. 
247, 62  Fed.  4;  Hammond  v.  Tarver  (Tex.  Sup.)  34  S.  W.  729;  Shelby 
V.  Burtis,  18  Tex.  645.  THie  decree  of  the  circuit  court  is  reversed, 
and  the  cause  remanded,  with  directions  to  proceed  in  conformity 
with  the  views  above  expressed.  The  costs  of  this  appeal  will  be 
divided  equally  between  the  parties.    Reversed  and  remanded. 
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(101  Fed.  373.) 

TINSMAN  et  al.  v.  F.  B.  PATCH  MFG.   CO. 

(Circuit  Ck)urt  of  Appeals.  Third  Circuit.     February  28,  1900.) 

No.  12. 

1.  Sale—Construction  op  Contract— Action  for  Price. 

A  contract  for  the  sale  of  machinery  to  be  set  up  "ready  to  ron"  by 
the  seller  which  provided  that  one-fourth  of  the  price  should  be  paid  when 
the  machinery  was  delivered,  one-fourth  10  days  after  the  successful 
operation  of  the  same,  and  the  remainder  90  days  after  the  successful 
operation  of  the  same,  cannot  be  construed  to  require  the  machinery  to 
stand  a  test  of  10  days'  successful  operation  before  the  second  payment 
became  due,  and  of  90  days  before  the  final  payment  should  be  due. 

2.  Appeal— Review— Necessity  op  Exception. 

An  assignment  of  error  in  the  charge  of  the  court  must  be  based  on  an 
exception  taken  at  the  time  of  the  trial  to  entitle  it  to  be  considered  on  a 
writ  of  error. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  on  motion  for  new  trial,  see  94  Fed.  1023. 

Alfred  P.  Reid,  for  plaintiffs  in  error. 
C.  La  Rue  Munson,  for  defendant  in  error. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

KIRKPATRICK,  District  Judge.    This  action  was  brought  to  re- 
cover the  alleged  balance  due  on  the  price  of  machinery  sold  bv 
the  plaintiffs  to  the  defendants  under  a  contract  which  provided 
that  the  plaintiffs  should  furnish  such  machinery  ready  to  run,  and 
connected  with  electric  motors,  in  accordance  with  plan  of  mill 
and  building  submitted;   all  foundations  to  be  erected  by  the  de- 
fendants according  to  plans  and  specifications  furnished  by  the 
plaintiffs;   payments  to  be  made  25  per  centum  of  the  amount  on 
delivery  of  machinery  at  the  ground,  25  per  centum  10  days  after 
the  successful  operation  of  the  same,  and  the  balance  90  days 
after  the  successful  operation  of  the  same.    The  record  shows  the 
delivery  of  the  machinery  and  the  payment  of  the  25  per  centum 
of  the  price  as  required  by  the  contract    It  was  set  up  on  the  de- 
fendants' premises,  and  various  defects  were  found  in  the  same, 
which  were  afterwards  remedied,  for  some  of  which  changes  charges 
of  extra  work  were  made.    Payments  were  made  from  time  to  time 
by  the  defendants,  but  at  the  time  the  suit  was  begun  there  was  still 
a  large  part  of  the  contract  price  unpaid.    The  defendants  objected 
to  the  payment  of  this  balance,  because  they  said  that  the  ma- 
chinery had  never  been  in  successful  operation,  as  provided  for 
in  the  contract,  and  that  the  cause  of  its  failure  was  defects  iir  its 
construction  and  in  the  erection  of  the  same  by  the  plaintiffs,  and 
therefore  that  by  the  terms  of  the  contract  the  purchase  price  wa« 
not  due.    The  alleged  defects  upon   which  the  defendants  prin- 
cipally relied  related  to  the  instability  of  the  machinery,  dae,  as 
they  said,  to  the  insufficient  foundations  upon  which  the  machinery 
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was  placed,  and  the  failure  of  the  plaintiffs  to  provide  guards  for 
the  screws  or  nuts  of  the  machine  which  would  prevent  the  dirt 
or  waste  from  the  saws  so  clogging  them  as  to  interfere  with  the 
successful  operation  of  the  machine. 

In  his  charge  to  the  jury,  the  learned  judge,  speaking  of  the 
contract,  said,  "The  defendants  were  to  erect  the  foundations  and 
furnish  the  necessary  power  and  common  labor  and  some  other  mat- 
ters specified  in  the  contract"  This  part  of  the  charge  is  made 
the  subject  of  the  defendants'  first  exception,  the  error  assigned 
being  that  the  learned  judge  failed  to  state  that  the  said  foundations 
were  to  be  built  according  to  the  plans  and  specifications  of  the 
plaintiffs  below.  Inasmuch  as  one  of  the  alleged  defects  in  the 
practical  operation  of  the  machinery  was  said  to  be  due  to  the 
insuf&ciency  of  these  foundations,  it  was  of  considerable  conse- 
quence whether  the  defects,  if  any,  were  due  to  the  plans  prepared 
by  the  plaintiffs,  or  to  the  construction  by  the  defendants.  Stand- 
ing alone,  the  part  of  the  charge  quoted  might  well  seem  to  be 
objectionable  in  omitting  this  important  clause  of  the  contract, 
but  the  learned  judge  elsewhere  referred  the  jury  to  the  contract 
itself  as  setting  out  its  terms  and  conditions.  The  learned  judge 
identified  it  as  the  paper  he  held  in  his  hand,  as  being  the  one  which 
had  been  read  in  the  hearing  of  the  jury  on  the  trial  of  the  cause. 
It  was  the  same  which  was  afterwards  taken  by  the  jury  into  the 
jary  room  for  consideration.  In  addition  to  this,  the  omitted  clause 
was  specifically  alluded  to  in  the  presence  of  the  jury  at  the  con- 
clusion of  the  charge  of  the  learned  judge,  and  the  attention  of 
the  jury  directed  to  it  by  counsel  in  such  manner  as  forbids  us  to 
believe  that  the  apparent  failure  of  the  court  to  mention  it  worked 
any  harm  to  the  defendants. 

The  subject-matter  of  the  third  assignment  of  error  relates  to 
the  alleged  defects  in  the  machinery  incident  to  the  failure  of 
the  plaintiffs  to  provide  protection  to  the  exposed  screws  from 
the  dirt  and  waste  of  the  horizontal  saws.  The  learned  judge 
charged  the  jury  that  "the  custom  of  the  trade  puts  the  obligation 
to  protect  these  screws  upon  the  person  who  buys  the  machine.*' 
The  defendant  insisted  that  a  protection  for  the  screws  was  a  part 
of  the  machine  necessary  to  its  successful  operation,  while,  on  the 
other  side,  it  was  contended  that  the  "gauges"  or  saws  could  be 
and  were  operated  by  skilled  sawyers  without  protection  of  any 
kind  being  required  for  the  screws,  and  that  such  protection  was 
rendered  necessary  only  by  incompetency  or  inefficiency  of  un- 
skilled operators.  The  machine,  they  said,  was  "ready  to  run"  when 
it  was  in  a  condition  to  be  successfully  operated  by  skilled  work- 
men. It  was  not  contemplated  that  means  should  be  furnished  to 
enable  incompetent  persons  to  keep  it  running  after  once  it  was 
f^dy.  A  careful  reading  of  the  charge  of  the  learned  judge  satis- 
fies as  that  he  fairly  and  fully  presented  to  the  jury  this  branch 
ol  the  case,  and  left  to  them  the  determination  of  the  facts  relating 
thereto. 

We  are  also  satisfied  with  the  correctness  of  the  interpretation 
pat  upon  the  contract  by  the  learned  judge,  both  as  respects  the 


Digitized  by 


Google 


390  41  C.  C.  A.  REPORTS. 

liability  of  the  defendants,  in  case  of  acceptance,  to  pay  for  the 
machinery,  even  if  defective,  according  to  the  terms  of  the  con- 
tract, as  well  as  in  respect  to  the  time  when  the  payments  became 
due.  The  defendants'  counsel,  in  their  brief,  admit  that  the  learned 
judge  correctly  stated  the  law  as  to  the  first  proposition,  but  com- 
plains that  it  was  applied  to  this  case  in  such  a  vague  and  mislead- 
ing manner  as  to  work  them  injury.  We  do  not  think  the  charge 
bears  this  construction.  If  the  jury  did  not  understand  the  legal 
meaning  of  an  acceptance,  the  fault  did  not  lie  with  the  learned 
judge.  With  regard  to  the  time  when  the  payments  fell  due,  the 
words  of  the  contract  must  govern.  As  we  read  it,  the  plaintiffs 
were  obliged  to  set  up  the  machinery  "ready  to  run,"  and  to  demon- 
strate that  it  could  be  successfully  operated,  and  that  90  days  after 
such  successful  operation  the  purchase  price  was  payable.  That 
thCf  machinery  should  stand  a  test  of  10  days'  successful  operation 
before  the  second  payment  became  due,  and  a  further  test  of  90 
days  before  last  payment  became  due,  is  a  forced  construction, 
which  the  contract  will  not  bear. 

The  second  assignment  of  error  does  not  seem  to  be  founded  on 
any  exception  taken  at  the  time  of  the  trial,  and  is  not,  therefore, 
properly  before  the  court  for  consideration.  Tucker  v.  U.  S.,  151 
U.  S.  164,  14  Sup.  Ot.  299,  38  L.  Ed.  112.  If  it  were,  we  might  say 
that  we  regard  the  language  of  the  learned  judge  warranted  by  the 
evidence  in  the  cause.  As  was  said  by  the  learned  judge  in  his 
refusal  to  grant  a  new  trial,  "The  amount  of  the  verdict  shows  con- 
clusively that  the  jury  were  satisfied  from  the  evidence  that  the 
machinery  had  been  accepted  by  the  defendants,''  and  their  liability 
thereby  fbced.  We  find  no  error  in  the  charge  of  the  learned  judge* 
The  judgment  will  be  affirmed,  with  costs. 


aOl  Ffed.  376.) 

BOWBN  V.  HART. 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    April  17,  1900.) 

No.  878. 

1.  PLBADmO—ISSUES  AND  PrOOF— ACTION  POK  BrBAOH  OF  CONTRACT. 

An  action  at  law  in  which  the  petition  aUeges  the  making  of  a  contract 
with  defendant's  testator  hy  which  plaintiff  was  to  have  a  one-tliird  inte^ 
est  in  certain  lands  in  consideration  of  services  rendered  in  clearing  the 
title  thereto,  and  that  defendant,  as  executor,  has  refused  to  recogniie 
plaintiff's  interest  in  such  lands,  and  which  sets  out  a  list  of  the  lands, 
giving  their  value,  and  prays  Judgment  for  one-third  the  amount  and  con- 
tains no  count  or  claim  on  accoimt  of  work  and  labor  done  or  for  services 
rendered,  is  an  action  for  breach  of  the  contract  aUeged,  and  not  to  re- 
cover for  the  services;  and,  unless  such  contract  is  proved,  there  can  be 
no  recovery. 

2,  Contracts— Acceptance  of  Offer. 

Plaintiff,  while  engaged  in  looking  up  lands  owned  by  another,  clearing 
np  the  title,  obtaining  possession,  etc.,  wrote  to  the  owner,  proposing  that 
he  should  receive  for  his  services  in  such  employment  one-half  the  lands 
and  pay  his  own  expenses,  or  one-third  of  the  lands  and  his  expenses.   In 


Digitized  by 


Google 


BOWEN    V.   HART.  391 

answer  the  owner  wrote:    "Go  ahead  and  get  all  oar  lands  clear,  and, 
after  all  entanglements  are  removed,  satisfactory  settlement  will  be  made. 
Perhaps  your  ideas  are  not  too  high."    Held,  that  this  was  not  such  an 
acceptance  of  plaintilTs  offer  as  to  create  a  contract i- 
Maxey,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
-em  District  of  Texas. 

The  petition  beginning  this  action  was  filed  by  R.  D.  Bowen  against  E.  J. 
Hart,  Jr.,  as  the  executor  of  E.  J.  Hart,  Sr.,  and  it  is  alleged:    **That  on  or 
about  the  16th  day  of  November,  1888,  and  both  prior  and  subsequent  thereto, 
for  valuable  consideration,  E.  J.  Hart,  Sr.,  since  deceased,  employed  your  peti- 
tioner to  dear  up  the  title  to  all  lands  in  Texas  belonging  to  or  claimed  by  said 
Hart,  and  obligated  himself,  after  aU  entanglements  were  removed,  to  deliver 
to  your  petitioner  one-third  of  all  of  said  lands  from  which  such  entanglements 
might  be  removed  by  him,  a  partial  list  and  description  of  which  lands  are 
contained  In  Exhibit  A  hereto  attached,  the  titles  to  all  of  which  lands  were 
from  time  to  time  incumbered  by  divers  clouds  and  entanglements  and  adverse 
<!laimants,  and  persons  in  possession  denying  the  title  of  the  said  E.  J.  Hart, 
Sr.,  deceased;    tliat,  under  and  by  virtue  of  such  employment,  your  petitioner 
began  immediately  to  clear  the  title  of  said  lands  from  all  entanglements,  re- 
move clouds,  and  recover  possession  of  the  same,  and  with  diligence  prose- 
cuted said  work  from  said  November  16,  1888,  and  prior  and  subsequent  there- 
to."   The  petitioner  then  alleges  that  he  was  discharged  on  May  7,  189(),  by 
the  defendant,  as  executor,  from  the  further  performance  of  his  duties  under 
the  contract.     The  petition  then  states:    "Your  petitioner  represents  that  in 
<4earlng  said  title  to  said  lands  of  all  entanglements  and  securing  possession 
thereof  he  performed,  among  others,  the  services  substantially  as  follows: 
[Here  foUows  an  elaborate  statement  in  seven  printed  pages  of  the  services 
rendered  by  the  petitioner  under  the  alleged  contract  In  removing  the  "entan- 
glements with  reference  to  the  titles"  of  each  separate  tract  of  land.]"    The 
petition  then  concludes  In  these  words:  "Your  petitioner  further  represents  that 
under  the  said  contract  with  E.  J.  Hart.  Sr.,  he  has  been  and  is  now  entitled 
to  the  possession  of  an  undivided  one-third  Interest  in  and  to  each  tract  of 
land  described  in  the  said  Exhibit  A,  and  that,  being  so  entitled  to  the  pos- 
session, the  said  B.  J.  Hart,  Jr.,  acting  for  and  on  behalf  of  the  estate  of  E.  J. 
Hart,  Sr.,  deceased,  has  unlawfully  ousted  your  petitioner  of  his  right  to  the 
said  lands,  and  has  held  and  is  now  holding  the  same  adversely  to  your  peti- 
tioner since  May  7,  1896;  that  your  petitioner  on  or  about  said  last-named  date 
demanded  of  the  said  E.  J.  Hart,  Jr.,  the  said  one-third  undivided  interest  in 
said  lands,  and  that  he  be  recognized  as  the  owner  thereof,  which  said  demand 
on  the  part  of  your  petitioner  was  refused,  and  the  said  lands  were  claimed  and 
held  by  said  B.  J.  Hart,  Jr.,  as  the  property  of  the  estate  of  his  deceased  testa- 
tor, and  the  said  contract  between  your  petitioner  and  E.  J.  Hart,  Sr.,  deceased, 
was  broken,  and  your  petitioner  discharged  from  further  service  thereunder 
from  and  after  said  last-named  date,  whereby  the  said  estate  of  E.  J.  Hart, 
Sr.,  became  obligated  and  bound  to  pay  to  your  petitioner  one-third  of  the  rea- 
«onable  market  value  of  said  lands,  which  is  here  alleged  to  be  the  several 
amomts  set  opposite  said  several  tracts  of  land,  the  said  one-third  aggregating 
the  sum  of  $30,631.66;  that  heretofore,  since  the  qualification  of  the  said  E.  J. 
Hart,  Jr.,  as  executor  of  the  estate  of  E.  J.  Hart,  Sr.,  deceased,  your  petitioner 
IwB  presented  to  the  said  E.  J.  Hart,  Jr.,  his  claim  upon  the  estate  of  E.  J. 
Hart,  Sr.,  deceased,  as  set  out  in  Exhibit  A,  which  is  made  a  part  hereof  as 
to  the  said  claim,  together  with  the  aflidavit  thereof  attached;   that  said  E.  J. 
Hart,  Jr.,  acting  for  and  on  behalf  of  the  estate  of  E.  J.  Hart,  Sr.,  deceased,  has 
ejected  the  said  claim,  and  failed  to  Indorse  thereon  a  memorandum  thereof, 
•ad  the  same  is  now  a  just  demand  against  the  estate  of  E.  J.  Hart,  Sr.,  de- 
ceased, and  all  legal  offsets,  payments,  and  credits  known  to  affiant  have  been 
allowed  thereon.    Wherefore  your  petitioner  prays  for  a  judgment  against  the 
««tate  of  EL  J.  Hart,  Sr.,  deceased,  in  the  sum  of  130,631.66,  with  interest  at 

^  A«  to  mutuality  hi  contracts,  see  note  to  American  Cotton-Oil  Co.  v.  Kirk, 
^  C.  a  A.  543. 
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the  rate  of  six  per  cent,  per  annum  from  May  7,  1S96,  and  he  further  prays 
for  judgment,  and  that  the  same  be  certified  to  the  county  court  for  obsenrance, 
and  for  general  and  special  relief."  The  Exhibit  A  referred  to  is  a  schedule 
or  list  of  the  lands  alleged  to  be  freed  from  "entanglements"  as  to  the  titles. 
It  states  the  county  in  which  each  tract  is  situated,  and  its  abstract  number,  its 
certificate  number,  the  name  of  tlie  grantee,  the  number  of  acres,  its  estimated 
value,  and,  in  the  last  column,  headed  "Bowen's  1-3,"  is  stated  the  value  of 
one- third  of  each  tract;  the  estimated  value  of  all  the  lands  being  $91,895,  and 
the  estimated  value  of  •*Bowen*s  1-3"  being  ^,631.66. 

The  defepdant's  answer  to  this  petition  contained,  first,  -a  demurrer  alleging 
various  groimds  of  demurrer.  As  the  demurrer  was  never  passed  on  by  the 
circuit  court,  it  need  not  be  stated  in  detail.  The  answer  also  interposed  the 
defense  of  the  statute  of  limitation  of  two  years  and  the  statute  of  limitation 
of  four  years.  It  was  also  alleged  in  the  answer  that  there  had  been  a  settle- 
ment between  the  parties,  and  that  the  defendant  had  paid  the  plaintiff  a 
large  sum  on  such  settlement,  and  that  this  was  in  accord  and  satisfaction  of 
the  matters  set  up  in  this  section.  The  answer  also  contained  a  general  denial 
of  all  the  averments  in  the  petition. 

The  plaintiff  filed  a  replication  or  supplemental  petition,  replying  to  the 
defendant's  answer.    The  replication  was  as  follows:    'That  the  contract  re- 
ferred to  in  plaintilTs  original  and  amended  petition,  hereinbefore  filed,  was 
entered  into  on  or  about  the  16th  day  of  November,  1888;  that  plaintiff  began 
to  carry  out  the  obligations  devolving  upon  him  thereunder,  as  alleged  in  plain- 
tiff's original  petition,  and  so  continued  until  his  discharge  from  said  contract 
by  defendant,  on  or  about  the  7th  day  of  May,  1896;   that  an  undivided  one- 
third  Interest  in  and  to  the  lands  described  in  plaintiff's  original  petition  was 
recognized  to  be  had  and  held  for  your  petitioner  by  E.  J.  Hart,  Sr.,  during  his 
lifetime,  and  his  estate  since  his  death,  and  by  Mrs.  Juliana  Hart,  his  devisee, 
until  on  or  about  the  7th  day  of  May,  1896,  when  for  the  first  time  plaintiff 
demanded  a  conveyance  thereof  to  him,  and  the  said  estate  and  said  Mrs.  Juli- 
ana Hart,  by  and  through  defendant  acting  as  executor  of  said  estate  and 
agent  of  the  said  Juliana  Hart,  refused  to  make  said  conveyance,  an.l  refused 
to  recognize  the  right  of  plaintiff  thereto,  thereby  for  the  first  time  violating 
the  obligations  of  said  E.  J.  Hart,  Sr.,  and  of  his  estate,  to  carry  out  and  per- 
form the  obligations  devolving  upon  said  E.  J.  Hart,  Sr.,  and  his  estate  to 
this  plaintiff  under  said  contract.    Your  petitioner  further  represents  that  there 
was  a  mutual  account  pending  between  your  petitioner  and  the  firm  of  £.  J. 
Hart  &  Go.  and  E.  J.  Hart,  Sr.,  in  his  lifetime,  and  his  estate  after  his  death; 
that  said  account  was  kept  in  the  books  of  the  firm  of  E.  J.  Hart  &  Co.,  and 
remained  an  outstajQding  mutual  account  between  your  petitioner  and  said 
E.  J.  Hart,  Sr.,  from  a  date  previous  to  November  16,  1888.  until  the  death  of 
said  E.  J.  Hart,  Sr.,  and  until  the  discharge  of  your  petitioner,  on  or  about 
May  7,  1896,  by  defendant  herein;    that  no  refusal  had  been  made  to  settle 
the  same  so  far  as  the  same  related  to  services  rendered  by  your  petitioner 
in  investigating  and  clearing  up  the  title  and  removing  entanglements  from  the 
title  to  the  lands  described  in  plaintifTs  petition  and  amended  petition  until 
May  7,  1896;  that  from  time  to  time  said  E.  J.  Hart,  Sr.,  in  hia  lifetime,  and 
this  defendant  after  his  death,  acting  as  his  executor,  promised  your  petitlooer 
that  the  demand  of  your  petitioner  for  a  settlement  of  the  said  lands  and  a  con- 
veyance to  your  petitioner  thereof  would  be  made,  and  the  rights  of  your  peil- 
tioner  in  said  lands  recognized,  until  on  or  about  May  7,  1896,  when  your  peti- 
tioner was  discharged  from  said  service,  and  the  defendant  then  for  the  first 
time  refused  to  recognize  your  petitioner's  rights  in  said  lands  or  to  pay  your 
petitioner  for  the  services  rendered  in  clearing  the  title  to  the  same  from 
clouds  and  entanglements,  and  removing  from  the  possession  thereof  claimants 
and  occupants  adverse  to  the  title  of  the  said  E.  J.  Hart,  Sr.    Wherefore  peti- 
tioner represents  that  the  statute  of  limitation  cannot  bar  the  right  of  your 
petitioner  to  recovery  herein,  and  of  this  he  puts  himself  upon  the  country." 
The  case  was  tried  on  these  pleadings.    The  following  four  letters  were  offered 
by  the  plaintiff  in  proof  of  the  contract  alleged  in  the  petition: 

"October  30,  1888. 
••Mr.  E.  J.  Hart,  President  Canal  &  Claibourne  R.  R.  Co.,  New  Orleans,  La.— 
Dear  Sir:    I  regret  that  I  did  not  see  more  of  you  when  in  New  Orleans  last, 
as  it  is  necessary  for  a  vigorous  course  to  be  pursued  in  regard  to  lands.   I 
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gathered  yalnable  eyldence  on  my  trip  North,  but  I  find  your  proi>erty  out  here, 
with  the  exception  of  paying  taxes,  has  been  neglected,  and  it  will  require  a 
consideraUe  time  and  expense  to  get  lands,  etc.,  in  the  proper  shape,  and  you 
most  bear  in  mind  that  under  our  present  arrangement  I  can  make  little  or 
nothing,  as  Uiis  land  investigation  takes  nearly  all  my  time  from  mercantile 
work.  In  my  last  communication  with  you  on  this  subject  you  assured  me 
everything  would  be  made  satisfactory  when  all  matters  were  clear  and  fin- 
ished, but  when  I  leave  Galveston  again  on  land  trip  it  will  be  necessary,  as 
now,  to  devote  about  four-fifths  of  my  time  to  looking  after  and  trying  to  re- 
cover some  of  your  lands,  and  It  will  be  better  for  us  to  have  an  understanding 
In  advance  as  to  my  reimbursement.  The  Edwards  survey,  Montgomery 
county,  is  ttadly  mixed  up,  and  I  will  report  under  separate  cover  details  of 
the  same  to  the  firm.  Under  laws  of  Texas,  Morefield  can  claim  and  hold 
one  hundred  and  sixty  acres  of  the  Edwards,  and  he  is  aware  of  this  fact, 
and  H  will  require  prudent  means  to  get  it  from  him.  Mo^t  all  of  the  land  in 
McCulloch  county  is  virtually  lost  to  you,  and  must  be  recovered.  A  small  por- 
tion of  the  Evans  survey  in  McLennan  county,  and  all  of  the  Stewart  survey 
in  the  same  county,  is  in  the  same  fix,  and  It  will  require  prompt,  ingenious, 
and  continued  activity  to  recover  same.  One  hundred  and  sixty  acres  of  the 
Snell  survey,  Harris  county,  is  in  the  same  fix;  and  also  another  survey,  which 
will  receive  attention  later.  The  usual  charge  in  Texas  for  such  services  is 
one-half  of  the  land,  where  person  doing  the  work  pays  all  expenses,  and  one- 
third  of  the  land  where  owner  pays  expenses.  I  am  not  able  to  advance  ex- 
penses, which  can  be  advanced  to  me  by  the  firm;  and,  after  all  land  compli- 
cations are  finally  settled  and  clear,  we  can  settle  upon  the  above  basis.  If 
you  prefer  all  expenses  advanced,  can  charge  to  me,  and  when  work  is  com- 
pleted I  take  one-half  of  the  land  in  settlement,  or  I  to  get  credit  for  expenses 
advanced,  and  take  one- third  of  the  land,  and  a  fair  compensation  be  allowed 
me  separately  for  mercantile  services.  I  know  you  will  do  what  is  right,  but 
it  is  better  to  settle  all  such  affairs  in  advance;  so  please  let  me  hear  from 
yon  at  once  concerning  this,  as  it  is  essential  for  this  land  trip  to  be  continued 
now  In  order  to  be  successful.  I  think  I  can  recover  most  every  acre  of  lost 
land,  and,  if  I  do  compromise  any,  it  will  be  as  much  to  our  advantage  as  pos- 
sible. If  you  will  read  all  of  my  reports,  you  can  form  a  fair  idea  of  these 
land  complications,  and  the  work,  time,  and  expense  required  to  correct  the 
same,  and  this  class  of  work  cannot  be  rushed.  Under  separate  cover  I  will 
write  you  concerning  a  rare  plant  which  might  be  nice  for  your  flower  garden. 
Address  me  as  below. 

••Yours,  R.  D.  Bowen. 

"Ill  Market  Street;  Galveston,  Texas." 

"Canal  &  Claiboume  R.  R.  Co. 

•*B.  J.  Hart,  Pres.    Jas.  H.  Degrange.  Sec. 

"No.  6  Canal  Street. 

"New  Orleans,  La.,  November  3,  1888. 
•^r.  R.  D.  Bowen,  111  Tremont  St,  Galveston,  Texas— Dear  Sir:  Thanks 
for  offer  in  your  kind  favor  of  October  30th  just  at  hand.  Mrs.  Hart  will  be 
mnch  pleased  to  receive  the  cutting  of  a  sea  bean  sent  originally  from  South 
America  that  your  friend  has  growing  in  Galveston.  With  good  wi^es,  and 
bopbig  that  your  trip  will  prove  pleasant  and  profitable, 

"Yours,  truly,  E.  J.  Hart. 

"C.  K.  H.  returned  last  evening.    BUs  reports  are  favorable  to  your  Joint 
Interest" 

"November  11,  1888. 
**E.  J.  Hart  A  Co.,  c/o  Canal  &  Claibourne  R.  R.  Co.,  New  Orleans,  La. — 
^^«M  Sir:  I  am  just  in  receiift  of  your  favor  3d  inst,  and  note  you  hope  my 
Itad  trip  will  prove  'pleasant  and  profitable.'  I  look  for  profit  eventually, 
bot  for  little  pleasure.  As  you  do  not  comment  upon  compensation  as  men- 
tioned by  me  In  one  of  my  letters  of  October  30,  1888,  I  presume  terms  men- 
tioned by  me  are  satisfactory  to  you,  and  shall  continue  to  attend  to  land  and 
Ann's  other  business  upon. the  basis  of  terms  mentioned  in  my  letter  to  you  of 
October  30th,  '88.    I  think  I  can  get  rid  of  Morefield  by  giving  up  only  about 
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seventy-five  acres,  which  will  be  a  saving  of  abont  eighty-five  acres.  I  win 
write  particulars  of  this  under  separate  cover  to  the  firm.  I  hope  that  you 
and  Mrs.  Hart  will  like  the  sea  bean  plant,  which  is  the  finest  I  ever  saw. 
Write  me  at  Waco,  Texas,  c/o  W.  M.  Sleeper. 

"Yours,  R.  D.  Bowen." 

••Oflice  Canal  &  aaiboume  R.  R.  Cb. 
••B.  J.  Hart,  Pres.    Jas.  H.  Degrange,  Sec. 
"No.  6  Canal  Street. 

"New  Orleans,  La.,  Nov.  16,  1888. 
"Mr.  R.  D.  Bowen,  c/o  Judge  W.  M.  Sleeper,  Waco,  Texas — Dear  Sir:  Your 
favor  of  11 — 11 — 88  reed,  and  noted.  Don't  get  restless.  Go  ahead  and  get 
all  your  lands  clear,  and,  after  all  entanglements  are  removed,  satisfactory 
settlement  will  be  made.  Perhaps  your  ideas  are  not  too  high.  Whilst  at- 
tending to  lands,  don't  forget  to  sell  goods  where  yoo  can  spare  time.  With 
best  wishes  for  your  success. 

"Very  truly,  yours,  B.  J.  Hart" 

On  the  question  whether  the  letters  constituted  a  contract,  and  on  the  qoes- 
tlon  of  the  statutes  of  limitation,  the  court  charged  the  Jury  as  follows:  "The 
defendant  also,  among  other  things,  pleads  as  a  bar  to  recovery  in  this  action 
the  statute  of  limitation,  which  provides  that  certain  actions  must  be  brought 
within  two  years  from  the  date  at  which  such  actions  accrue.  As  to  the  biw 
of  the  case,  the  court  charges  you  that  the  letters  which  passed  between  R.  D. 
Bowen  and  E.  J.  Hart,  Sr.,  in  October  and  November,  1888.  and  which  have 
been  Introduced  in  evidence,  do  not  In  law  constitute  a  contract,  as  there  was 
no  sufiicient  acceptance  of  the  proposition  contained  in  the  letters  of  the 
plaintiff  by  E  J.  Hart,  Sr.  There  was  not  fhat  meeting  of  the  minds  of  the 
writers  in  relation  to  the  compensation  which  plaintiff  was  to  receive  for  his 
services  which  Is  necessary  in  order  to  give  to  correspondence  the  bhidlng 
effect  of  a  contract.  The  defendant  has  pleaded  the  statute  of  limitations  of 
two  years  in  bar  of  plaintifU's  demand,  and  you  are  instructed  that  if  yon  be- 
lieve from  the  evidence  that  the  plaintiff  was  discharged  from  his  employment 
in  connection  with  the  Texas  land  which  belonged  to  E.  J.  Hart,  Sr.,  at  a  date 
more  than  two  years  prior  to  April  30th,  1898,  which  is  the  date  when  suit  was 
filed  in  this  claim,  then  it  would  be  your  duty  to  find  for  the  defendant  If  you 
find  from  the  evidence  that  plaintiff  was  discharged  from  his  said  employment 
at  a  date  within  two  years  before  April  30th,  1898,  then  you  will  l^ore  the 
question  of  the  statute  of  limitation."  The  jury  found  a  verdict  for  the  defend- 
ant. The  plaintiff  reserved  exceptions  to  these  charges  given  by  the  court,  as 
well  as  other  exceptions  not  material  to  state,  and  sued  out  this  writ  of  error. 

Eugene  Williams,  for  plaintiff  in  error. 

George  Clark  and  Chas.  P.  Fenner  (Chas.  E.  Penner,  Sam  Hender- 
son, Jr.,  and  S.  C.  Bolinger,  on  the  brief),  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 

SHELBY,  Circuit  Judge,  after  stating  the  case  as  above,  deliyered 
the  opinion  of  the  court. 

The  claim  asserted  and  sued  on  is  a  contract,  and  the  eyidence 
offered  to  sustain  it  is  the  correspondence  between  the  plaintiff  and 
the  defendant's  testator.  It  is  claimed  that  the  correspondence 
entitles  the  plaintiff  to  one-third  of  certain  lands,  or  the  value  of 
them  for  services  rendered  bv  the  plaintiff  under  the  contract  in 
clearing  up  the  titles  to  the  lands.  It  is  alleged  that  "the  plaintiff  is 
now  entitled  to  the  possession  of  an  undivided  one-third  interest"  in 
the  lands.  It  is  further  alleged  that  "having  demanded  possession 
•of  the  lands  and  been  refused  by  the  defendant,"  the  said  contract 


Digitized  by 


Google 


BOWEN    V.  HART.  395 

was  broken,     •    ♦    ♦    whereby  the  defendant  becomes  obligated 
to  pay  your  petitioner  one-third  of  the  reasonable  market  value 
of  said  lands.^    The   petitioner,   therefore,    prays   for   f30,631.66, 
which  is  the  alleged  value  of  the  plaintiff's  "Bowen's  i"  of  the  lands. 
The  action  is  at  law.    It  is  not  a  suit  in  equity  for  specific  perform- 
ance or  for  partition;  but  it  is  an  action  for  a  breach  of  contract. 
The  petition  contains  no  count  or  claim  on  an  account  for  work  and 
labor  or  for  services.    The  right  to  recover  is  based  in  the  plaintiff's 
pleadings  entirely  on  the  averment  of  a  contract  and  the  breach  of  it. 
It  follows,  we  think,  as  a  necessary  consequence  of  the  issue  raised 
by  the  pleadings  and  evidence,  that,  if  there  was  no  contract  as 
averred,  there  could  be  no  breach  of  it,  and  therefore  no  recovery. 
A  valid  contract  may  be  made  by  correspondence;  but,  in  ascertain- 
ing whether  the  letters  between  the  parties  constitute  a  contract,  we 
must  have  in  view  the  same  principles  that  are  applicable  to  con- 
tracts in  other  cases.    There  must  be  a  meeting  of  two  minds  in  one 
and  the  same  intention..  In  the  absence  of  this  element,  there  can  be 
no  contract.    To  constitute  a  contract,  therefore,  by  letters  between 
the  parties,  a  definite  proposition  must  be  made  by  one  party  and  an 
absolute  and  unconditional  acceptance  of  it  by  the  other  party.    7 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  129,  note  3;   Clark,  Cont.  §  19. 
Bowen  in  his  letter  to  Hart,  of  October  1,  1888,  proposes  that  he 
shonld  be  compensated  for  his  services  in  reference  to  the  titles  to 
the  lands  in  one  of  two  ways:    He  offers  to  take  one-third  of  the 
land,  Hart  to  pay  expenses;   or,  if  Hart  prefers  all  expenses  ad- 
vanced, "can  charge  to  me,  and  when  work  is  completed  I  can  take  one- 
half  of  the  land  in  settlement,  or  I  to  get  credit  for  expenses  ad- 
vanced, and  take  one-third  of  the  land  and  a  fair  compensation  be 
allowed  me  separately  for  mercantile  services.'*    If  Hart  had  replied 
accepting  the  terms  offered  without  specifying  which  of  the  propos- 
itions was  accepted,  it  could  not  be  said  that  the  parties  had  reach- 
ed an  agreement;  but  Hart  made  no  such  answer.    In  his  answer  of 
November  3, 1888,  he  merely  acknowledged  receipt  of  the  letter,  and 
hoped  that  tiie  "trip  will  prove  pleasant  and  profitable."    On  Novem- 
ber 11,  1888,  Bowen  writes  to  Hart  that,  as  he  does  not  comment 
**upon  compensation  mentioned  in  my  letter  of  October  30th,  1888, 
I  presume  terms  mentioned  by  me  are  satisfactory.''    Then  Hart 
writes  on  November  16,  1888:    *TL>on't  get  restless.    Go  ahead  and 
get  all  our  lands  clear,  and,  after  all  entanglements  are  removed, 
satisfactory  settlement  will  be  made.    Perhaps  your  ideas  are  not 
too  high.    Whilst  attending  to  lands,  don't  forget  to  sell  goods 
where  you  can  spare  time."    Instead  of  agreeing  to  either  one  of 
the  two  propositions  made  by  Bowen  in  his  letter  of  October  30, 
1888,  Hart  by  his  letter  of  November  16,  1888,  declines  to  agree  on 
the  compensation,  saying  that  after  entanglements  are  removed 
satisfactory   settlement   will    be  made.    The    correspondence    dis- 
tinctly shows  that  the  minds  of  the  parties  did  not  meet    This  cor- 
r<^ndence  did  not  make  a   contract.    Eliason   v.  Henshaw,   4 
Wheat  225,  4  L.  Ed.  556;   Compania  Bilbaina  de  Navegacion  de 
Bilbao  V.  Spanish- American  Light  &  Power  Co.,  146  U.  S.  483,  497; 
13  Sup.  Ct.  142,  36  L.  Ed.  1054;  Minneapolis  &  St  L.  Ry.  v.  Columbus 
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EoUing-MUl  Co.,  119  U.  S.  149,  7  Sup.  a.  168,  30  L.  Ed.  376;  Insur- 
ance Co.  V.  Young's  Adm'r,  23  Wall.  85, 107, 23  L.  Ed.  152.  We  think 
the  court  correctly  charged  the  jury  that  there  was  not  that  meeting 
of  the  minds  of  the  writers  of  these  letters  which  was  necessary  to 
make  a  contract  as  to  the  compensation  that  Bowen  was  to  receive. 
This  view  of  the  case  is  conclusive,  for  the  plaintiff  was  not  en- 
titled to  recover  for  the  breach  of  a  contract  that  had  no  existence. 
The  judgment  of  the  circuit  court  is  affirmed. 

MAXEY,  District  Judge,  dissents. 


(101  Fed.  382.) 

NORTON  et  al.  v.  HOUSE  OF  MERCY  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Fifth  Circuit. ,  April  16,  1900.) 

No.  885. 

Res  Judicata — Matters  Concluded  by  Judgment—  Rights  Under  Will. 

Plaintiff,  a  charitable  corporation  organized  under  the  laws  of  New  York, 
by  which  it  was  given  power  to  talce  and  hold  real  estate  not  exceeding 
$50,000  in  value,  was  made  a  beneficiary  under  the  residuary  clause  of 
the  will  of  a  citizen  of  Kentucky.  After  the  testator's  death  his  he'ire 
brought  a  suit  in  the  chancery  court  against  the  executors  to  determine 
their  rights  under  the  will,  in  which  plaintiff  appeared,  and  filed  a  petltioD 
of  intervention  setting  up  its  daim  as  beneficiary  thereunder.  The  litiga- 
tion resulted  in  a  decision  by  the  court  of  appeals  of  Kentucky  which 
determined  as  a  matter  of  fact  that  plaintiff,  at  the  time  of  the  testator's 
death,  held  real  estate  of  the  value  of  $50,000,  and  as  matters  of  law 
that  it  was  incapable  of  taking  any  real  estate  under  the  wilU  and  that 
the  residual  real  estate  of  the  testator  relapsed  to  his  heirs.  Held  that, 
while  the  Kentucky  court  could  not  adjudicate  upon  the  title  to  lands  sit- 
uated in  another  state,  its  judgment  was  nevertheless  conclusive  between 
the  parties  and  their  privies  as  to  each  of  the  questions  so  determined, 
and  estopped  the  plaintiff  to  maintain  an  action  in  another  state  against 
grantees  of  the  testator's  heirs  to  recover  lands  there  situated,  as  passing 
to  it  under  the  will.  • 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Texas. 

This  suit  of  ti'espass  to  try  title  was  originally  instituted  in  the  state  dis- 
trict court  by  the  defendant  in  error.  House  of  Mercy  of  New  York,  a  chari- 
table corporation  organized  under  the  laws  of  New  York,  to  recover  an  un- 
divided one-half  interest  in  48  surveys  of  land  situated  in  various  counties  of 
the  state  of  Texas.  Several  parties  named  as  original  defendants  were 
dismissed  from  the  suit,  and  as  the  record  stood  at  the  date  of  the  trial  the 
following  were  defendants:  George  W.  Norton,  executor,  and  Martha  H. 
Norton,  executrix,  of  the  will  of  G.  W.  Norton,  deceased,  both  citizens  of  the 
state  of  Kentucky;  the  Louisville  Presbyterian  Orphans'  Asylum,  and  the 
Presbyterian  Orphans'  Home  Society,  corporations  organized  under  the  laws 
of  the  state  of  Kentucky;  and  Mrs.  A.  M.  Finney,  a  resident  of  the  District 
of  Columbia.  The  defendants  interposed  a  plea  of  not  guilty.  The  cause 
having  been  removed  to  the  circuit  court  for  the  Northern  district  of  Texas, 
it  was  heard  upon  the  following  agreed  statement  of  facts:  "Now  come 
the  plaintiff  and  defendants  in  the  above-styled  suit,  and  agree  on  the  fol- 
lowing facts  upon  which  said  cause  shall  be  tried  in  this  court  and  the 
appellate  courts  to  which  said  cause  may  be  appealed:    (1)  It  is  agreed  that 
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the  plaintiff  Is  a  private  corporation  created  for  charitable  purposes,  under 
an  act  of  the  legislature  of  the  state  of  New  York  entitled  an  *Act  for  the  In- 
eorporation   of  benevolent,  charitable,   scientific  and  missionary  societies,* 
passed  by  the  legislature  of  the  state  of  New  York  on  the  12th  day  of  April, 
184&    That  said  act,  among  other  things,  contained  the  following  provision 
relating  to  the  power  and  rights  of  said  charitable  institutions  to  hold  and 
acquire  property,  to  wit:    *And  they  and  their  successors,  by  their  corporate 
name,  shall  in  law  be  capable  of  taking,  receiving,  purchasing,  and  holding 
real  estate  for  the  purposes  of  their  incorporation,  and  for  no  other  pur- 
pose, to  an  amount  not  exceeding  the  sum  of  fifty  thousand  dollars  in  value, 
and  personal  estate  for  like  purposes  to  an  amount  not  exceeding  seventy- 
five  thousand  dollars  in  value.'     (2)  That  plaintiff  was  incorporated  under 
said  act  prior  to  the  year  1860,  and  the  purpose  or  object  of  its  incorporation 
wa:?  and  is  the  reclamation  and  reformation  of  fallen  women;  that  its  place 
of  business  was,  and  is  now,  and  always  has  been,  the  city  and  state  of  New 
YorlL    (3)  That  plaintiff  and  defendant  claim  the  land  in  controversy  under 
Isaac  Cromle,   deceased,  as  a  common  source  of  titie.     (4)  The  plaintiff 
claims  said  land  under  the  will  of  said  Isaac  Cromie,  deceased,  who  died  Au- 
gust, 1865,  a  true  copy  of  which  is  hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  hereof,  which  will  was  duly  probated  in  Louisville,  Ky.,  accord- 
ing to  the  laws  of  that  state,  and  that  the  executors  accepted  and  qualified 
on  the  IGth  day  of  August,  A.  D.  1865,  and  that  a  copy  of  such  will,  and  of 
Its  probate  properly  attached,  was  filed  and  recorded  in  the  ofl^ce  of  the 
clerk  of  the  county  court  of  Young  county,  Tex.,  in  the  manner  that  deeds 
and  conveyances  are  required  to  be  recorded  prior  to  the  institution  of  this 
«uit    <5)  That  plaintiff  has  never  been  in  actual  possession  of  the  property 
In  controversy,  or  exercised  any  visible  act  of  ownership  over  it,  such  as  the 
payment  of  taxes,  etc.     (6)  That  the  defendants  claim  the  land  under  a 
regular  consecutive  chain  of  transfers  from  and  under  the  heirs  of  said  Isaac 
Cromie,  deceased,  for  a  valuable  consideration  paid.     (7)  That  on  the  22d 
<lay  of  January,  1866,  the  heirs  of  Isaac  Cromie,  deceased,  filed  a  suit  In 
equity  in  the  chancery  court  of  Louisville,  Ky.,  against  Wm.  Cromie  and 
John  Gill,  as  the  executors  of  Isaac  Cromie,  deceased,  and  others,  for  the 
recovery  of  all  the  property  mentioned  in  the  sixth  clause  of  Isaac  Cromle's 
will,  hereto  attached  as  Exhibit  A.    A  copy  of  the  petition  filed  in  said  suit 
Is  hereto  attached,  marked  'Exhibit  C,*  and  made  a  part  hereof.     (8)  That 
the  executors  of  said  Isaac  Cromie,  deceased,  answered  said  bill,  and  among 
other  things  alleged  the  claims  of  the  plaintiff  herein  to  the  property  men- 
tioned in  the  sixth  clause  of  said  will,  and  also  alleged  that  there  was  an- 
other corporation  in  the  city  of  New  York  known  as  the  'Institution  of 
Mercy  of  New  York,*  claiming  to  be  the  corporation  intended  as  the  benefi- 
ciary under  the  sixth  clause  of  said  will,  and  said  executors  prayed  that 
both  of  said  corporations,  as  well  as  the  Presbyterian  Orphans'  Asylum  of 
Louisville,  another  claimant  under  the  sixth  clause  of  said  will,  all  be  made 
parties  to  this  suit,  and  litigate  their  rights  to  the  property  Involved,  and 
for  an  order  and  decree  construing  said  will,  and  decreeing  to  whom  said 
property  belonged,  to  the  •fend  that  said  executors  might  be  protected  in  the 
distribution  of  said  estate.     (9)  That  all  of  said  corporations,  to  wit,  the 
House  of  Mercy  of  New  York,  plaintiff  herein,  the  Institution  of  Mercy  of 
New  York,  and  the  Presbyterian  Orphans*  Asylum,  each  and  all  intervened 
In  said  cause,  and  filed  pleadings  therein,  asserting  their  respective  rights  to 
portions  of  the  property  mentioned  under  the  sixth  clause  of  said  will.    The 
answer  of  the  House  of  Mercy  of  New  York,  plaintiff  herein,  was  filed  in 
said  cause  on  the  13th  day  of  July,  1866,  and  was  duly  sworn  to  by  W.  F. 
BuUock,  one  of  its  attorneys  of  record  in  said  cause.    Said  plea  of  Interven- 
tion or  cross  petition  averred,  among  other  things,  that  *It,  the  House  of 
Mercy  of  New  York,*  was  the  corporation  intended  as  the  object  of  Isaac 
Cromle's  munificence  and  charity,  as  set  forth  under  the  sixth  clause  of 
«ld  will.    Said  House  of  Mercy  also  alleged  and  averred  Its  rights  to  said 
property  as  against  the  heirs  of  said  Isaac  Cromie,  deceased,  the  plaintiffs 
In  said  suit  aforesaid.    (10)  That  afterwards,  on  the  24th  day  of  May,  1867, 
•aid  chancery  court  of  Louisville,  Ky.,  rendered  a  decree  in  said  cause,  in 
▼hlch  it  d<icreed  that  the  Presbyterian  Orphans*  Asylum  was  entitled  to  re- 
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cover  one  half  of  the  property  named  under  the  sixth  clause  of  said  wilL 
and  that  the  Institution  of  Mercy  of  New  York  was  entitled  to  receive  the 
other  half  of  said  property,  and  that  the  plaintiffs  in  said  cause,  as  the  heirs 
of  Isaac  Cromie,  deceased,  and  the  House  of  Mercy  of  New  York,  were  en- 
titled to  nothing,  and  from  which  said  judgment  or  decree  both  plaintiffs  in 
said  cause  and  the  House  of  Mercy  of  New  York  prosecuted  appeals  to  the 
court  of  appeals  of  the  state  of  Kentucky.    (11)  That  the  court  of  appeals 
of  said  state,  on  May  27,  1SG8,  rendered  its  opinion  and  judgment  In  said 
cause,  in  which  it  affirmed  the  decree  of  the  lower  court  as  between  the 
heirs  of  Cromie,  appellants,  and  the  Presbyterian  Orphans*  Asylum,  but  re- 
versed said  cause  as  to  appellants  and  the  other  appellees  and  appellants 
therein;    said  court,  among  other  things,  deciding  by  its  opinion   therein 
rendered  that  the  House  of  Mercy  of  New  York,  plaintiff  herein,  was  the 
corporation  Intended  by  and  under  the  sixth  clause  of  said  will,  and  not  the 
Institution  of  Mercy  of  New  York,  as  decreed  by  the  court  below.     Said 
court  in  its  said  opinion  further  held  and  decided  that  as  between  the  House  of 
Mercy  of  New  York  and  appellants,  as  the  heirs  of  said  Isaac  Cromie,  de- 
ceased, the  evidence  showed  that  at  the  date  of  said  Isaac  Cromie's  death 
the  House  of  Mercy  of  New  York  owned  and  possessed  real  estate  in  value 
amounting  to  fifty  thousand  dollars  or  over;    that  it  could  not  take  any  of 
CromIe*s  real  estate  under  said  will;   and  as  to  the  real  estate  the  appellant 
heirs  of  Cromie  were  entitled  to  recover.    Said  court  in  its  said  opinion  fur- 
ther held  and  decided,  as  between  said  House  of  Mercy  of  New  York  and 
said  appellant  heirs,  that  said  House  of  Mercy  of  New  York,  if  it  did  not  own 
and  possess  at  Cromie's  death  personal  property  amounting  In  value  to  |75,- 
000,  should  have  set  apart  to  it  one-half  of  the  personalty  named  under  the 
sixth  clause  of  said  will,  or  a  sufficient  amount  thereof  to  make,  with  what 
it  already  owned,  the  sum  of  $75,000,  and  said  cause  was  remanded  to  the 
lower  court,  with  instructions  to  refer  said  cause  to  a  master  to  ascertain 
and  report  the  value  of  the  personal  property  owned  by  the  House  of  Merer 
of  New  York  at  the  date  of  Cromie's  death,  and  with  directions  to  the 
chancery  court,  if  the  House  of  Mercy  held  personal  property  amounting 
in  value  to  less  than  $75,000,  to  decree  it  one-half  of  Cromie*  s  personal  estate 
mentioned  under  the  sixth  clause  of  said  will,  or  a  sufficient  amount  thereof, 
if  the  same  existed,  to  make,  in  the  aggregate,  with  what  it  already  held, 
the  sum  of  $75,000.     The  opinion  of  said  court  at  length  is  referred  to  In 
8  Bush,  365-401,  and  to  which  reference  is  here  made,  and  to  be  used  by  ei- 
ther party  hereto.    (12)  On  the  filing  of  the  mandate  in  the  court  below,  said 
cause  was  referred  to  a  master,  who  found  the  value  of  the  personal  estate 
of  said  House  of  Mercy  at  the  date  of  Cromie's  death  to  be  $678.75.    (13» 

That  on  the day  of ,  1869,  the  House  of  Mercy  of  New  York  filed 

in  said  chancery  court  of  Louisville,  Ky.,  its  cross  petition,  in  the  nature  of 
an  original  bill,  against  the  heirs  of  said  Isaac  Cromie,  in  which  it  sought 
to  have  a  decree  entered  In  said  cause  directing  a  sale  of  all  the  realty  be- 
longing to  said  estate  in  Kentucky,  and  converted  into  personal  property, 
and  one-half  of  the  proceeds  thereof,  or  a  sufficient  amount  of  same,  to  be 
paid  to  it  to  make  the  sum  of  $74,321.25,  to  which  amount  of  personalty  it 
was  entitled  under  the  master's  report,  and  the  decision  of  the  court  of  ap- 
peals therein  previously  rendered,  a  copy  of  which  said  bill  is  hereto  at- 
tached, marked  'Exhibit  D,'  and  made  a  part  hereof.  (14)  That  a  demurrer  was 
interposed,  and  by  the  court  sustained,  to  said  bill,  from  which  Judgment  of 
the  court  the  House  of  Mercy  appealed.  (15)  That  the  court  of  appeals  of 
Kentucky  affirmed  the  judgment  of  the  court  below  sustaining  said  demu^ 
rer,  in  a  written  opinion,  a  copy  of  which  is  hereto  attached,  marked  'Exhibit 
E,'  and  made  a  part  hereof.  (16)  That  under  the  orders  of  the  chancery 
court  of  Louisville,  Ky.,  in  which  said  proceedings  were  pending,  the  Hoose 
of  Mercy  of  New  York,  plaintiff  herein,  from  time  to  time  received  the  fol- 
lowing amounts  of  money,  stocks,  and  bonds,  to  wit:  CJash,  $8,050.50;  21  U.  S. 
bonds,  5-20  bonds,  of  the  denomination  of  $1,000.00  each,  $21,000.00:  60 
shares  of  preferred  stock  of  the  Louisville,  Cincinnati  &  Lexington  R.  R. 
Co.,  each  $100.00  par  value;  470  shares  of  the  Louisville  &  Frankford  R.  R. 
Co.  stock  (common),  each  share  of  the  par  value  of  $50.00;  29  Vs  shares  of 
stock  in  the  Louisville  &  Nashville  K.  R  Co.,  of  the  par  value  each  of  $100.00; 
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20  Shares  of  the  common  stock  of  the  Louisville,  Cincinnati  &  Lexington  H. 
R.  Co.,  of  the  par  value  of  $100.00;  13  shares  of  the  Franklin  Fire  &  Marine 
Insurance  Ck>.  stock,  each  of  the  par  value  of  $50.00;  also  50  shares  of  the 
Franklin  Saving  Bank;  and  also  100  shares  of  the  Southern  Pacific  R.  R. 
stock.  (17)  That  there  has  never  been  any  partition  of  the  residuary  portion 
of  Isaac  Cromie's  real  estate  between  the  House  of  Mercy  of  New  York  and 
the  other  residuary  legatee,  under  the  sixth"  clause  of  said  Cromie's  will. 
(18)  It  is  further  agreed  that  either  party  hereto  may  introduce  any  addi- 
tional testimony  to  that  set  out  in  the  foregoing  statement  that  may  be  de- 
sired, subject,  however,  to  such  legal  objections  as  may  be  made  to  the  in- 
troduction of  such  additional  evidence.  (19)  It  is  further  agreed  that  the 
lands  in  controversy  exceed  ten  thousand  dollars  in  value." 

The  foregoing  stipulation  of  counsel  recites  that  the  petition,  filed  by 
Isaac  Cromie's  heirs  in  the  chancery  court  of  Louisville,  Ky.,  against  the  ex- 
ecutors named  in  Cromie's  will,  was  attached  as  Exhibit  C.  This  exhibit  is 
not  contained  in  the  record,  for  the  reason,  presumably,  that  counsel  re- 
garded its  insertion  as  unnecessary.  Exhibits  A,  D,  and  E  form  a  part  of 
the  record,  but  it  is  not  deemed  essential  to  incorporate  them  in  this  state- 
ment 

Upon  the  trial  the  court  directed  a  verdict  for  the  defendant  in  error,  and 
judgment  was  rendered  tliereon  in  its  behalf  for  an  undivided  one-half 
interest  in  the  lands  described  in  the  petition.  To  this  ruling  the  plaintiffs  in 
error  duly  excepted,  and  to  reverse  the  judgment  thus  rendered  this  writ 
of  error  is  prosecuted. 

Seth  W.  Stewart  and  Thos.  W.  Bullitt,  for  plaintiffs  in  error. 
Chas.  K.  Bell,  A.  M.  Carter,  and  R.  F.  Arnold,  for  defendant  in 
error. 

Before  PARDEE,  arcuit  Judge,  and  NEWMAN  and  MAXEY, 
District  Judges. 

MAXEY,  District  Judge,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  important  question  to  be  decided  in  this  case  arises  upon  the 
third  assignment  of  error,  which  devolves  upon  the  court  the  duty 
to  ascertain  how  far  the  litigation,  prosecuted  in  the  courts  of  Ken- 
tucky by  the  defendant  in  error,  the  heirs  of  Isaac  Cromie,  and  oth- 
ers, may  be  determinative  of  the  present  controversy.  It  is  insisted 
by  the  plaintiffs  in  error  that  the  defendant  in  error  is  estopped 
from  asserting  title  to  the  real  estate  involved  in  this  suit,  because 
the  question  to  be  determined  by  the  circuit  court  was  whether  the 
title  to  the  real  estate  devised  to  the  House  of  Mercy  of  New  York 
by  the  sixth  clause  of  Isaac  Cromie's  will  passed  to  it,  or  to  the  heirs 
by  descent  cast,  and  that  precise  question  was  distinctly  presented 
and  directly  passed  upon  adversely  to  the  House  of  Mercy  by  the 
Kentucky  courts  in  suits  in  which  it  and  the  heirs  of  Isaac  Cromie 
were  parties.  The  law  in  respect  to  estoppel  by  judgments  seems 
to  be  well  settled,  although  there  is  frequently  diificulty  in  applying 
the  law  to  the  facts  of  a  particular  case.  In  the  early  case  of  Hop- 
kins V.  Lee,  6  Wheat.  114, 115,  5  L.  Ed.  218,  it  is  said  by  the  court: 

"It  is  not  denied,  as  a  general  role,  that  a  fact  which  has  been  directly 
tried  and  decided  by  a  court  of  competent  Jurisdiction  cannot  be  contested 
Again  l)etween  the  same  parties,  in  the  same  or  any  other  court.  Hence  a 
▼erdict  and  judgment  of  a  court  of  record  or  a  decree  in  chancery,  although 
not  binding  on  strangers,  puts  an  end  to  all  further  controversy  concerning 
tbe  points  thus  decided  between  the  parties  to  such  suits.  In  this  there  is 
*od  ought  to  be  no  difference  between  a  verdict  and  judgment  in  a  court  of 
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common  law  and  a  decree  of  a  court  of  equity.  They  both  stand  on  the 
same  footing,  and  may  be  offered  in  evidence  under  the  same  Umitations, 
and  it  would  be  difficult  to  assign  a  reason  why  it  should  be  otherwise. 
The  rule  has  found  its  way  into  every  system  of  jurisprudence,  not  only  from 
its  obvious  fitness  and  propriety,  but  because  without  it  an  end  could 
never  be  put  to  litigation.  It  is  therefore  not  confined,  in  England  or  in 
this  country,  to  Judgments  of  the  same  court,  or  to  the  decisions  of  courts 
of  concurrent  Jurisdiction,  but  extends  to  matters  litigated  before  competrat 
tribunals  in  foreign  countries.*' 

The  rule  and  the  reasons  for  it  are  admirably  stated  by  Mr.  Jus- 
tice Harlan  in  the  comparatively  recent  case  of  Southern  Pac-  Ck). 
V.  U.  S.,  168  U.  S.  48,  49, 18  Sup.  Ct.  27,  42  L.  Ed.  355,  and  he  applies 
it  not  only  to  cases  where  the  former  and  subsequent  suits  are  the 
same,  but  also  where  the  latter  is  for  a  different  cause  of  action. 
The  learned  justice  in  the  case  referred  to  declares  the  rule  in  the 
following  language: 

"The  general  principle  announced  in  numerous  cases  is  that  a  right,  ques- 
tion, or  fact  distinctly  put  in  issue,  and  directly  determined  by  a  court  of 
competent  Jurisdiction,  as  a  ground  of  recovery,  cannot  be  disputed  in  a 
subsequent  suit  between  the  same  parties  or  their  privies;  and,  even  if 
the  second  suit  is  for  a  different  cause  of  action,  the  right,  question,  or  flurt 
once  so  determined  must,  as  between  the  same  parties  or  their  privies,  be 
taken  as  conclusively  established,  so  long  as  the  Judgment  in  the  first  suit 
remains  unmodified.  This  general  rule  is  demanded  by  the  very  object  far 
which  civil  courts  have  been  established,  which  is  to  secure  the  peace  and 
repose  of  society  by  the  settlement  of  matters  capable  of  Judicial  deter- 
mination. Its  enforcement  is  essential  to  the  maintenance  of  social  order; 
for  the  aid  of  Judicial  tribunals  would  not  be  invoked  for  the  vindication  of 
rights  of  person  and  property,  if,  as  between  parties  and  their  privies,  con- 
clusiveness did  not  attend  the  Judgments  of  such  tribunals  in  respect  of 
all  matters  properly  put  in  issue  and  actually  determined  by  them.  Among 
the  cases  in  this  court  that  illustrate  the  general  rule  are  Hopkins  v.  Lee, 
6  Wheat.  109,  113,  5  L.  Ed.  218;  Smith  v.  Kemochen,  7  How.  198,  216.  12  L. 
Ed.  6G6;  Thompson  v.  Roberts,  24  How.  233,  240,  16  L.  Ed.  648;  Packet  Co. 
V.  Sickles,  24  How.  333,  340,  341,  343,  16  L.  Ed.  650;  Russell  v.  Place.  94 
U.  S.  605,  608,  24  L.  Ed.  214;  Cromwell  v.  Sac  Co.,  94  U.  S.  351,  24  L.  Ed. 
681;  Campbell  v.  Rankin,  99  U.  S.  261.  25  L.  Ed.  435;  Lumber  Co.  v.  Buchtel, 
101  U.  S.  638,  25  L.  Ed.  1073;  Bissell  v.  Spring  Valley  Tp.,  124  U.  S.  225, 
230,  8  Sup.  Ct.  495,  31  L.  Ed.  411;  Johnson  Steel  Street  Rail  Co.  v.  William 
Wharton,  Jr.,  &  Co.,  152  U.  S.  252,  14  Sup.  Ct  608,  38  L.  Ed.  429." 

Last  Cbance  Min.  Co.  v.  Taylor  Min.  Co.,  157  U.  S.  683,  15  Sapi 
Ct.  133,  39  L.  Ed.  859;  New  Orleans  v.  Citizens'  Bank,  167  U.  S. 
371,  17  Sup.  Ct.  905,  42  L.  Ed.  202;  Hubbeil  v.  U.  S.,  171  U.  S.  203, 
18  Sup.  Ct.  828,  43  L.  Ed.  136;  Hanrick  v.  Gurley  (decided  by  the 
supreme  court  of  Texas,  March  29,  1900,  and  not  yet  officially  re- 
ported), 56  S.  W.  330.  And  it  is  equally  well  settled  that,  if  the 
questions  raised  in  the  second  suit  were  presented  and  directly 
passed  upon  in  the  first,  the  judgment  rendered  in  the  first  suit  im- 
ports absolute  verity,  whether  the  reasons  upon  which  it  was  based 
were  sound  or  not,  or  whether  the  judgment  was  right  or  wrong  upon 
the  facts  presented.  Hubbeil  v.  U.  S.,  supra;  New  Orleans  y.  Citi- 
zens' Bank,  supra. 

The  question,  then,  to  be  considered  is  whether  the  princiiJes  of 
law,  so  clearly  and  repeatedly  announced  by  the  courts,  apply  to 
the  facts  of  this  case.  It  will  be  observed  that  the  written  stipula- 
tion of  the  parties  makes  the  will  of  Isaac  Cronodey  the  two  decisions 
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of  the  court  of  appeals  of  Kentucky,  and  the  cross  petition,  in  the 
nature  of  a  cross  bill,  filed  by  the  House  of  Mercy  of  New  York 
against  the  heirs  of  Isaac  Cromie,  a  part  of  the  agreed  statement 
of  facts  upon  which  the  case  was  tried.  If  we  consider  the  record 
as  thus  made  by  the  parties,  there  would  seem  to  be  little  difficulty 
in  reaching  the  conclusion  that  the  defendant  in  error  is  estopped 
from  denying  or  questioning  the  correctness  of  the  judgment  ren- 
dered by  the  courts  of  Kentucky.  In  the  present  suit  the  House  of 
Mercy  of  New  York  was  plaintiff  in  the  court  below,  and  the  writ- 
ten stipulation  of  the  parties  discloses  that  the  defendants  below 
claim  the  land  in  controversy  by  regular  chain  of  transfers  from 
and  under  the  heirs  of  Isaac  Cromie  for  a  valuable  consideration 
paid.  The  material  controlling  issue  in  the  court  below  was  whether 
the  House  of  Mercy  took  the  real  estate  devised  by  the  sixth  or 
residuary  clause  of  Cromie's  will,  or  whether  the  real  estate  at- 
tempted to  be  devised  by  that  clause  of  the  will  passed  to  Cromie's 
heirs.  And  that  issue  could  only  be  determined  by  considering  and 
giving  a  construction  to  the  laws  of  New  York  under  which  the 
House  of  Mercy  was  incorporated.  The  heirs  of  Cromie  inaugurated 
the  litigation  in  Kentucky  by  filing  on  the  22d  day  of  January,  1866, 
in  the  chancery  court  of  Louisville,  a  bill  against  Isaac  Cromie'.s 
executors  and  others  for  the  recovery  of  all  the  property  mentioned 
in  the  sixth  clause  of  Cromie's  will.  Without  attempting  to  give 
a  history  of  the  proceedings,  it  is  sufficient  to  say  that  the  House 
of  Mercy  and  another  New  York  corporation  known  as  the  "Insti- 
tution of  Mercy,"  and  the  Presbyterian  Orphans'  Asylum  of  Louis- 
ville, intervened  in  the  suit.  The  question  to  be  decided  by  the  chan- 
cery court  was,  who  took  the  residual  real  and  personal  estate  men- 
tioned in  the  sixth  clause  of  Isaac  Cromie's  will,  which  reads  as  fol- 
lows: 

*'I  give,  devise,  and  bequeath  all  the  rest  and  residue  of  my  estate,  real, 
personal,  and  mixed,  of  which  I  shall  be  seised  and  possessed,  or  which  I 
shall  be  entitled  to  at  the  time  of  my  decease,  in  as  nearly  equal  amounts  or 
parts  as  may  be,  say  one-half  to  the  Presbyterian  Orphan  Asylum  of  Louis- 
viUe.  and  the  remaining  one-half  to  the  House  of  Mercy  of  the  City  of  New 
York,  to  be  divided  equally  within  two  years,  or  sold  within  five  years,  and 
the  proceeds  accruing  to  be  divided  as  previously  set  forth." 

Whether  the  House  of  Mercy  was  capable  of  taking  and  holding: 
real  estate  depended  upon  the  law  of  its  creation,  and  the  laws  of 
New  York  at  that  time  applicable  to  the  House  of  Mercy,  and  other 
charitable  institutions  organized  thereunder,  provided  as  follows: 

"And  they  and  their  successors  by  their  corporate  name  shall  in  law  be 
capable  of  taking,  receiving,  purchasing  and  holding  real  estate  for  the 
purposes  of  their  incorporation  and  for  no  other  purpose  to  an  amount  not 
exceeding  the  sum  of  fifty  thousand  dollars  in  value,  and  personal  estate  for 
like  purposes  to  an  amount  not  exceeding  seventy-five  thousand  dollars  in 
value." 

Upon  consideration  of  the  case,  the  chancellor  divided  the  resid- 
uary estate  between  the  Louisville  Orphans'  Home  Society  and  the 
Institution  of  Mercy,  and  from  that  decree  Cromie's  heirs  and  the 
House  of  Mercy  appealed  to  the  Kentucky  court  of  aj^als.  It  was 
held  in  the  court  of  appeals  that,  as  between  the  House  of  Mercy 
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and  the  Institution  of  Mercy,  the  most  rational  deduction  was  that 
the  New  York  beneficiary  intended  by  the  testator,  Isaac  Cromie, 
was  the  House  of  Mercy  of  New  York.  But,  in  reference  to  the 
claim  of  the  House  of  Mercy  to  the  real  estate,  the  court  denied  its 
capacity  to  take,  on  the  ground  that  the  value  of  its  real  estate,  as 
shown  in  the  record,  exceeded  f  50,000  at  the  time  of  Cromie's  death. 
"None  of  the  real  estate,"  said  the  court,  "devised  that  corporation,, 
should  therefore  be  adjudged  to  it  in  this  case,  but  relapses  to  the 
testator's  heirs,  and  should  be  decreed  to  them."  3  Bush,  384,  385; 
Buckner's  Ex'rs  v.  Cromie's  Ex'rs,  5  Bush,  603.  **The  court  m  its 
opinion  further  held,"  employing  the  language  used  by  the  parties  in 
their  written  stipulation,  "and  decided,  as  between  the  House  of  Mercy 
and  said  appellant  heirs,  that  the  House  of  Mercy  of  New  York,  if  it 
did  not  own  and  possess  at  Cromie's  death  personal  property  amount- 
ing in  value  to  f  75,000,  should  have  set  apart  to  it  one-half  of  the  per- 
sonalty named  under  the  sixth  clause  of  the  will,  or  a  sufficient 
amount  thereof  to  make,  with  what  it  already  owned,  the  sum  of 
f  75,000,  and  the  cause  was  remanded  to  the  lower  court,  with  instrnc- 
tions  to  refer  it  to  a  master  to  ascertain  and  report  the  value  of  the 
personal  property  owned  by  the  House  of  Mercy  of  New  York  at  the 
date  of  Ciomie's  death,  and  with  directions  to  the  chancery  court,  if 
the  House  of  Mercy  held  personal  property  amounting  in  value  to  less 
than  175,000,  to  decree  it  one-half  of  Cromie's  personal  estate  men- 
tioned under  the  sixth  clause  of  the  will,  or  a  sufficient  amount  thereof, 
if  the  same  existed,  to  make  in  the  aggregate,  with  what  it  already 
held,  the  sum  of  f  75,000.  *  *  *  On  the  filing  of  the  mandate  in 
the  court  below,  the  cause  was  referred  to  a  master,  who  found  the 
value  of  the  personal  estate  of  the  House  of  Mercy  at  the  date  of 

Cromie's  death  to  be  |678.75.  That  on  the day  of ,  1869, 

the  House  of  Mercy  of  New  York  fiJed  in  said  chancery  court  of  Louis- 
ville, Ky.,  its  cross  petition,  in  the  nature  of  an  original  bill,  against 
the  heirs  of  the  said  Isaac  Cromie,  in  which  it  sought  to  have  a  decree 
entered  in  the  cause  directing  a  sale  of  all  the  realty  belonging 
to  said  estate  in  Kentucky,  and  converted  into  personal  property, 
and  one-half  the  proceeds  thereof,  or  a  sufficient  amount  of  same, 
to  be  paid  to  it  to  make  the  sum  of  174,321.25,  to  which  amount  of 
personalty  it  was  entitled  under  the  master's  report  and  the  deci- 
sion of  the  court  of  appeals  therein  previously  rendered."  The  cross 
petition,  in  the  nature  of  an  original  bill,  filed  by  the  House  of  Mercy, 
expressly  recognized,  in  the  following  allegations,  the  ruling  and 
order  of  the  court  of  appeals  as  a  real,  subsisting  judgment:  *^i8 
judgment  of  the  court  of  appeals  was  qualified  by  the  direction  of 
said  court,  in  the  opinion  delivered  and  now  on  file  herein,  that 
no  part  of  the  real  estate  of  the  testator  should  be  given  to  this 
defendant,  because  her  charter  restricted  the  corporation  to  holding 
a  value  not  exceeding  |50,000  of  real  estate,  which  value  it  was  ad- 
judged belonged  to,  and  was  held  by,  said  corporation  at  the  time 
of  the  testator's  death."  To  the  cross  petition  of  the  House  of 
Mercy  a  demurrer  was  interposed  and  sustained,  and  from  that  order 
the  House  of  Mercy  again  aj^aled  to  the  court  of  appeals.  Upon 
affirming  the  judgment  of  the  chancery  court  upon  this  appeal,  the 
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court  in  the  opinion  in  the  record,  but  not  reported,  used  this  em- 
phatic language:  "And  the  will  of  the  testator  to  that  extent  exe- 
cuted to  the  one  half  of  the  residual  or  real  estate  this  court  has  ad- 
judged the  heirs  of  the  testator  are  entitled,  and  to  the  other  half 
the  Presbyterian  Orphans'  Asylum  of  Louisville  is  entitled  under 
the  will  of  the  testator;  and  of  these  rights  this  court  has  no  more 
power  to  devest  the  parties  than  it  has  to  make  a  will  for  the  tes- 
tator." It  is  also  disclosed  by  the  record  that  the  House  of  Mercy 
received,  under  the  orders  of  the  chancery  court  of  Louisville,  $8,- 
050.50  in  cash  and  bonds  and  stocks,  of  the  approximate  par  value 
of  166,000.  From  an  analysis  of  the  proceedings,  it  thus  clearly 
appears  that  the  issue  submitted  to  the  circuit  court  in  this  case 
was  distinctly  presented  to,  and  directly  decided  by,  the  court  of 
last  resort  in  the  state  of  Kentucky  adversely  to  the  defendant  in 
error.  That  issue — ^that  is,  the  right  of  the  defendant  in  error  to 
take  the  real  estate  devised  by  the  sixth  clause  of  Cromie's  will — 
involved  questions  of  both  law  and  fact.  The  court  of  appeals  of 
Kentucky  found  as  a  fact  that,  at  the  date  of  Cromie's  death,  the 
House  of  Mercy  had  real  estate  exceeding  in  value  f  50,000,  and  ad- 
judged, as  matter  of  law,  that  it  was  incapable  of  taking  additional 
real  estate  under  the  will,  because  of  restrictions  placed  upon  such 
corporations  by  the  laws  of  New  York,  and  further  adjudged  that 
the  residual  real  estate  mentioned  in  the  will  relapsed  to  Cromie's 
heirs.  The  facts  thus  found  must  be  taken  as  conclusively  estab- 
lished, and  the  judgments  thus  rendered,  whether  right  or  wrong, 
import  absolute  verity,  and  the  House  of  Mercy  of  New  York,  the 
present  defendant  in  error,  is  forever  estopped  from  disputing  their 
correctness. 

But  counsel  for  the  defendant  in  error  insist,  if  we  correctly  under- 
stand their  contention,  that  judgments  rendered  by  the  courts  of 
Kentucky  cannot  affect  the  title  to  real  estate  situated  in  Texas. 
"It  is  a  principle  firmly  established,"  said  the  supreme  court  in  De 
Vaughn  v.  Hutchinson,  165  U.  S.  570,  17  Sup.  Ct.  461,  41  L.  Ed.  827, 
"that  to  the  law  of  the  state  in  which  the  land  is  situated  we  must 
look  for  the  rules  which  govern  its  descent,  alienation,  and  transfer, 
and  for  the  effect  and  construction  of  wills  and  other  conveyances." 
U.  8.  V.  Orosby,  7  Cranch,  115,  3  L.  Ed.  287;  Clark  v.  Graham,  6 
Wheat  577,  5  L.  Ed.  334;  McGoon  v.  Scales,  9  Wall.  23,  19  L.  Ed. 
545;  Brine  v.  Insurance  Co.,  96  U.  S.  627,  24  L.  Ed.  858.  See,  also, 
Jones  V.  Habersham,  107  U.  S.  174,  2  Sup.  Ct.  336,  27  L.  Ed.  401; 
Moseby  v.  Burrow,  52  Tex.  396;  Osborne  v.  McCartney,  121  111.  408, 
12  N.  E.  72.  This  well-recognized  principle  of  law  is  not  questioned 
by  this  court.  Its  application,  however,  to  the  facts  of  the  present 
case  is  more  apparent  than  real.  The  courts  of  Kentucky  did  not 
by  their  judgments  attempt  to  alienate,  transfer,  or  otherwise  affect 
the  title  to  real  estate  in  Texas.  They  held,  in  effect,  that,  under 
the  laws  of  New  York,  a  New  York  corporation  was  incapable  of 
taking  a  greater  quantity  of  real  estate  than  those  laws  authorized 
OP  permitted.  And  such  was  precisely  the  view  subsequently  taken 
by  the  court  of  appeals  of  New  York  in  the  well-known  case  of 
In  re  McG raw's  Estate,  111  N.  Y.  66,  19  N.  E.  233.    But,  should 
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the  defendant  in  error  look  to  the  laws  of  Texas  for  relief,  it  would 
be  confronted  with  the  solemn  judgment  of  the  supreme  court  of 
that  state,  delivered  in  one  of  its  own  cases  (House  of  Mercy  v.  Da- 
vidson, 90  Tex.  532,  39  S.  W.  924),  that  the  title  to  the  land  men- 
tioned in  the  residuary  clause  of  Cromie's  will  did  not  vest  in  the 
defendant  in  error,  "because  the  corporation  was  without  capacity 
to  receive  and  hold  it  at  the  time  the  will  took  effect." 

In  view  of  the  disposition  made  of  the  case,  it  is  deemed  unim- 
portant to  consider  other  assignments  of  error  pressed  upon  our 
attention.  The  judgments  of  the  courts  of  Kentucky  operating,  as 
we  have  shown,  as  an  effectual  bar  to  a  recovery  by  the  defendant 
in  error  in  this  suit,  the  circuit  court  should  have  directed  a  ver- 
dict in  favor  of  the  plaintiffs  in  error.  For  the  error  committed  the 
judgment  will  be  reversed;  and,  as  the  parties  have  stipulated  that 
the  cause  should  be  tried  in  this  court  upon  the  agreed  stat«nent 
of  facts,  judgment  will  be  here  rendered  that  the  defendant  in  error 
take  nothing  by  its  suit,  and  that  the  costs  of  both  courts  be  taxed 
against  it.    Ordered  accordingly.    Reversed  and  rendered. 


aOl  Fed.  397.) 

NEW  ENGLAND  R.  CO.  v.  HYDE. 

(Circuit  Court  of  Appeals,  First  Circuit    April  6,  1900.) 

Nos.  322.  323. 

1.  Appeal  and  Error— Supebsedeas. 

Neither  a  circuit  court,  nor  a  Judge  thereof,  has  power  to  allow  a  soper- 
sedeas  peuding  a  review  of  its  Judgment  on  writ  of  error  after  the  expira- 
tion of  60  days  from  the  date  of  such  Judgment. 

2.  Same. 

A  circuit  court  of  appeals  cannot,  as  an  exercise  of  its  general  powers 
under  Rev.  St.  §  716,  allow  a  supersedeas,  where  a  plaintiff  in  error  has 
failed  to  bring  himself  within  the  provisions  of  section  1007  by  filing  tlie 
writ  of  error  and  bond  within  60  days  from  the  entry  of  the  judgment 
complained  of. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Petition  by  the  New  England  Railroad  Company  for  a  writ  of 
mandamus  to  the  United  States  circuit  court,  and  motion  for  a  super- 
sedeas by  the  New  England  Railroad  Company,  defendant  in  an  actioD 
brought  against  it  by  Ruth  E.  Hyde,  by  her  next  friend,  in  which  judg 
ment  has  been  entered. 

Charles  F.  Choate,  Jr.  (Frank  A.  Famham,  on  the  brief),  for  peti- 
tioner, and  for  the  motion. 

Daniel  G.  Perkins,  opposed. 

Before  COLT,  Circuit  Judge,  and  ALDRICH  and  BROWN,  Dis 
trict  Judges. 

BROWN,  District  Judge.  The  motion  of  the  plaintiff  in  error  to 
this  court  in  No.  323,  for  a  supersedeas,  and  its  petition  in  No.  322, 
for  a  mandamus  to  the  circuit  court  to  compel  the  granting  of  super- 
sedeas, may  be  considered  together. 
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The  writ  of  error  was  not  allowed  or  served  within  60  days  after 
the  entry  of  judgment  in  the  circuit  court.    It  did  not,  therefore, 
operate  as  a  supersedeas,  since  there  was  a  failure  to  comply  with 
the  provisions  of  section  1007  of  the  Revised  Statutes  of  the  United 
States.    Though  a  bond  was  filed  within  60  days  after  judgment,  it 
was  not  presented  for  approval,  and  was  not  approved,  within  that 
time,  nor  has  it  since  been  approved.    After  the  expiration  of  60 
days,  application  was  made  to  the  circuit  judge  for  approval  of  the 
bond,  and  for  an  order  superseding  the  judgment,  whereupon  the 
following  order  was  entered:    "Denied,  because  at  the  present  time 
neither  5ie  circuit  court,  nor  any  judge  thereof,  has  power  to  allow 
a  supersedeas."    We  think  it  clear  that  this  ruling  was  correct. 
Kitchen  v.  Randolph,  93  U.  S.  86,  23  L.  Ed.  810;  Sage  v.  Railroad 
Co.,  93  U.  S.  417,  23  L.  Ed.  933.    It  foUows  that  the  petition  for 
mandamus  is  without  substantial  merit,  even  if  we  disregard  the 
fact  that  it  was  filed  before  the  entr^'  of  the  writ  of  error  in  this  court. 
After  the  expiration  of  60  days,  and  within  6  months  from  the 
date  of  judgment,  a  writ  of  error  was  properly  issued  and  served, 
and  there  is  now  pending  in  this  court  a  proceeding  for  a  review  of 
the  judgment  of  the  circuit  court.    The  defendant  below,  now  plain- 
tiff in  error,  in  support  of  the  motion  to  this  court  for  a  supersedeas, 
contends  that,  as  a  writ  of  error  may  be  sued  out  lawfully  at  any 
time  within  6  months,  and  as  by  section  1007  of  the  Revised  Stat- 
utes the  writ  of  error  itself  operates  as  a  supersedeas  only  when 
served  within  60  days,  there  must  be  power  in  the  appellate  court 
to  grant  supersedeas  upon  writs  of  error  sued  out  after  60  days, 
and  within  6  months;   for  otherwise,  it  is  urged,  the  right  of  re- 
view which  exists  after  the  expiration  of  60  days  may  be  a  mere 
barren  right,  for  if  the  judgment  be  paid,  without  security  for  its 
repayment,  there  is  danger  that  the  amount  cannot  be  recovered 
in  the  event  of  a  reversal  of  the  judgment.    It  is  contended,  there- 
fore, that,  in  order  to  preserve  the  substance  of  a  right  to  proceed 
by  writ  of  error  after  60  days,  the  appellate  court  should  interpose, 
and  relieve  the  plaintiff  in  error  from  the  necessity  of  paying  a  judg- 
ment before  a  final  decision  as  to  its  validity.    The  plaintiff  in  error 
contends  that  congress  intended  to  permit  executions  to  be  super- 
seded in  two  ways — First,  under  section  1007;  and,  secondly,  under 
the  general  powers  conferred  upon  this  court  by  sections  11  and  12 
of  the  act  of  March  3,  1891,  establishing  United  States  circuit  courts 
of  appeals,  and  by  section  716  of  the  Revised  Statutes  of  the  United 
States.    It  is  true  that  in  many  cases  the  supreme  court  has  declared 
and  exercised  its  power  to  grant  a  supersedeas  under  proper  condi- 
tions.   Hardeman  v.  Anderson,  4  How.  640,  11  L.  Ed.  1138;    Ex 
parte  MUwaukee  R.  Co.,  5  Wall.  188,  18  L.  Ed.  676;   In  re  Claasen, 
140  U.  8.  200,  207,  11  Sup.  Ct.  735,  35  L.  Ed.  409;  Sage  v.  Railroad 
^^0.,  96  U.  S.  712,  24  L.  Ed.  641;  Peugh  v.  Davis,  110  U.  S.  227,  4  Sup. 
n.  17,  28  L.  Ed.  127;  Hudson  v.  Parker,  156  U.  S.  277,  283,  15  Sup. 
Ct.  450,  39  L.  Ed.  424;   Jerome  v.  McCarter,  21  Wall.  17,  31,  22  L. 
Ed.  515.    We  should  have  no  doubt  of  the  power  of  this  court  to 
grant  supersedeas,  as  an  appropriate  mode  of  relieving  a  petitioner 
from  the  consequences  of  a  failure  or  refusal  of  the  court  below  to 
do  that  which  he  had  properly  sought,  and  which  should  have  been 
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done  by  the  court  or  judge  in  furtherance  of  the  appeaL    But  cases 
in  which  the  supreme  court  has  granted  a  supersedeas  on  the  ground 
that  the  petitioner  was  legally  entitled  thereto,  and  had  been  de- 
prived of  his  legal  rights  through  error  of  the  lower  court,  are  not 
in  point.    Our  present  question  is  whether  the  appellate  court  will 
grant  supersedeas  where  there  has  been  a  failure  by  the  ^titioner 
to  take  the  steps  prescribed  by  statute  for  giving  to  the  writ  of 
error  itself  the  effect  of  staying  execution,  and  where  there  is  no 
fault  or  error  of  the  court  below.    Though  the  exact  point  decided  in 
Kitchen  v.  Randolph,  93  U.  S.  86,  23  L.  Ed.  810,  was  as  to  the  power 
of  a  justice  of  the  supreme  court  to  allow  a  supersedeas,  the  opinion 
contains  a  valuable  historical  review  of  the  law  pertaining  to  the 
general  subject,  and  states  that  section  1007  of  the  Revised  Stat- 
utes expresses  the  intention  of  congress  to  restore  the  policy  of  the 
old  law,  which  had  been  relaxed  by  the  former  statute  of  1872  (17 
Stat.  198,  §  11).    The  later  opinion  by  the  same  eminent  judge  in 
Sage  V.  Railroad  Co.,  93  U.  S.  412,  417,  418,  23  L.  Ed.  933,  states 
with  force  the  rule  of  necessity  of  strict  compliance  with  the  stat- 
ute, and  says,  ^^Time  is  an  essential  element  in  the  {H^ceeding,  and 
one  which  neither  the  court  nor  the  judges  can  d&sregard."    We 
think,  therefore,  that  the  legal  situation  presented  when  this  court 
is  urged  to  grant  supersedeas,  as  an  exercise  of  the  general  powCTs 
enumerated  in  section  716,  Rev.  St.,  by  a  party  who  has  failed  to 
bring  himself  within  the  provisions  of  section  1007,  does  not  differ 
from  the  situation  under  the  former  statutes.    Under  section  14  of 
the  judiciary  act  of  1789  (1  Stat.  81),  the  supreme  court's  powers 
were  similar  to  those  under  section  716  of  the  Revised  Statutes. 
By  section  23  of  the  judiciary  act  of  1789,  it  was  provided  "that  a 
writ  of  error  as  aforesaid  shall  be  a  supersedeas  and  stay  execution 
in  cases  only  where  the  writ  of  error  is  served  by  a  copy  thereof 
being  lodged  for  the  adverse  party  in  the  clerk's  office  where  the  rec- 
ord remains,  within  ten  days,"  etc.    No  valid  distinction  can  he 
based  upon  the  words  "in  cases  only,"  which  appear  in  section  23  of 
the  act  of  1789,  but  not  in  section  1007,  Rev.  St.    Each  of  these  sec- 
tions relates  to  the  effect  of  the  writ  of  error  itself  as  a  superse- 
deas, and  neither  section  in  terms  imposes  any  limitation  upon  the 
supreme  court  in  the  exercise  of  the  general  powers  conferred  by 
the  other  sections.    The  arguments  advanced  in  this  case  would 
have  been  quite  as  forcible  under  the  previous  statutes,  and  were 
in  fact  presented  in  cases  to  which  hereafter  we  will  refer.    There- 
fore, should  we  find  that  the  supreme  court,  having  the  broad  powers 
conferred  by  section  14  of  the  act  of  1789,  had  refused  to  grant  su- 
persedeas on  the  ground  that  congress  had  especially  dealt  with  the 
subject  in  section  23  of  that  act,  its  decisions  to  that  effect  must 
be  regarded  as  of  controlling  force  in  the  present  case.    Upon  an 
examination,  the  decisions  of  the  supreme  court  are  found  to  be 
conclusive. 

In  Wallen  v.  Williams  (1812)  7  Cranch,  278,  3  L.  Ed.  342,  a  mo- 
tion to  quash  an  execution  was  made  directly  to  the  supreme  court, 
when  the  writ  of  error  was  too  late  to  be  a  supersedeas  to  the  decree. 
It  was  said  in  the  opinion  denying  the  motion: 
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*'If  this  motion  should  prevail,  it  will  make  the  writ  of  error  operate  as  a 
sopersedeas,  contrary  to  the  intention  of  the  act  of  congress." 

In  Hogan  v.  Ross,  11  How.  294,  13  L.  Ed.  702,  on  a  like  motion  to 
the  supreme  court,  it  was  said: 

*Tor  the  conrt  Is  unanimously  of  the  opinion  that,  in  the  exercise  of  their 
appellate  power,  they  are  not  authorized  to  award  a  supersedeas  to  stay  pro- 
ceedings on  the  Judgment  of  the  inferior  court,  upon  the  ground  that  a  writ 
of  error  is  pending,  unless  the  writ  was  sued  out  within  ten  days  after  the 
judgment,  and  In  conformity  with  the  provisions  of  the  twenty-third  section 
of  the  act  of  1789." 

In  Railroad  Co.  v.  Harris,  7  Wall.  574, 19  L.  Ed.  100,  as  in  the  pres- 
ent case,  there  was  pending  in  the  appellate  court  a  writ  of  error, 
which  did  not  itself  operate  as  a  supersedeas,  and  motion  was  made 
to  that  court  for  a  supersedeas;  yet  it  was  held  that  the  provisions 
of  section  23  of  the  judiciary  act  were  controlling,  and  compliance 
therewith  indispensable. 

In  Saltmarsh  v.  Tuthill,  12  How.  389,  13  L.  Ed.  1035,  Chief  Jus- 
tice Taney  said: 

•This  court  has  never  deemed  the  tribunals  of  the  United  States  author- 
ized to  dispense  with  the  express  provisions  of  the  acts  of  congress  regulating 
appeals  and  writs  of  error  on  any  equitable  ground.  No  such  power  is  given 
them  by  law.  It  was  so  decided  In  this  court  in  U.  S.  v.  Curry,  6  How.  113, 
12  L  Ed.  ses,  and  Hogan  v.  Ross,  11  How.  297,  13  L.  Ed.  702." 

An  examination  of  the  arguments  of  cpunsel  in  that  case  will  show 
that  it  was  argued  there,  as  here,  that  the  specific  directions  of  the 
law  as  to  writs  of  error  did  not  take  away  the  general  powers  of 
courts  to  grant  a  supersedeas  upon  the  allowance  of  a  writ  of  error. 

The  case  of  U.  S.  v.  Curry,  6  How.  113,  12  L.  Ed.  363,  referred 
to  by'  Chief  Justice  Taney,  states  the  general  principle  which  seems 
to  have  been  uniformly  applied  in  applications  of  this  character: 

'•But  this  court  does  not  feel  itself  authorized  to  treat  the  dlrectious  of  an 
act  of  congress  as  it  might  treat  a  technical  difficulty  growing  out  of  ancient 
mles  of  the  common  law.  The  power  to  hear  and  determine  a  case  like  this 
Is  conferred  upon  the  court  by  acts  of  congress,  and  the  same  authority  which 
gives  the  Jurisdiction  has  pointed  out  the  manner  in  which  the  case  shall  be 
hrougbt  before  us;  and  we  have  no  power  to  dispense  with  any  of  these  pro- 
visions, nor  to  change  or  modify  them.  And  if  the  mode  prescribed  for  re- 
moving eases  by  writ  of  error  or  appeal  be  too  strict  and  technical,  and  Ulcely 
to  produce  inconvenience  or  injustice,  it  is  for  congress  to  provide  a  remedy, 
by  altering  the  existing  laws,  not  for  the  court." 

See,  also,  Slaughter-House  Cases,  10  Wall.  273,  291,  292,  19  L.  Ed. 
^15;  French  v.  Shoemaker,  12  Wall.  100,  20  L.  Ed.  270;  Kitchen 
V.  Randolph,  93  U.  S.  86,  23  L.  Ed.  810;  Sage  v.  RaUroad  Co.,  93  U. 
8.  417,  23  L.  Ed.  933. 

The  case  of  Hudson  v.  Parker,  156  U.  8.  277,  15  Sup.  Ct.  450,  39 
L.  Ed.  424,  cited  by  the  plaintiff  in  error,  is  not  to  the  point  under 
consideration;  for  the  question  there  related  to  the  power  of  a  judge, 
other  than  the  judge  who  presided  below,  to  sign  citation  and  grant 
supersedeas,  rather  than  to  the  question  of  supersedeas  relief  by  the 
Jippellate  court  after  the  expiration  of  the  statutory  period. 

Kor  do  we  flud  any  ground  for  relief  in  the  fact  that  the  entry 
of  judgment  was  without  the  knowledge  of  the  attorney  of  the  plain- 
tiff in  error;  for  if  we  were  to  assume  (what  is  probably  true)  that 
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the  practice  has  been  for  the  judges  of  the  circuit  court  not  to  enter 
judgment  except  in  usual  course,  unless  upon  motion  or  with  notice, 
the  petitioner  is  in  no  position  to  get  relief  on  that  ground,  for  the 
reason  that  knowledge  of  the  judgment  was  brought  to  it  within 
the  60  days,  thus  affording  an  opportunity  to  perfect  its  rights. 
The  opportunity  was  acted  upon,  and,  acting  with  knowledge  of  the 
judgment,  the  petitioner  stopped  short  of  doing  what  was  necessary 
under  the  provisions  of  section  1007  of  the  Revised  Statutes.  In 
No.  322,  the  petition  for  mandamus  is  denied,  with  costs.  In  No. 
323,  the  motion  for  supersedeas  is  denied. 


(101  Fed.  403.) 

WALL  et  aL  v.  COX. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    May  1,  1900.) 

No.  355. 

1.  Bankruptcy— Jdbisdtction— Suits  by  Trustee. 

Under  Bankr.  Act  1898,  §  2,  granting  Jurisdiction  in  bankruptcy  to  the 
district  courts  of  the  United  States  as  courts  of  bankruptcy,  such  a  conrt 
has  jurisdiction  of  a  suit  in  equity  by  a  trustee  in  bankruptcy  to  set  aside 
a  transfer  or  conveyance  of  property  previously  made  by  the  banJsnipt  to 
the  defendant,  and  alleged  to  have  been  fraudulent  as  to  creditors. 

2.  Same— Form  op  Action— Bill  in  Equity. 

A  trustee  in  bankruptcy,  seeking  to  set  aside  and  annul  a  bill  of  sale  and 
transfer  of  property  previously  made  by  the  bankrupt,  and  alleged  to  have 
been  fraudulent  under  the  bankruptcy  law,  and  as  against  creditors,  may 
appropriately  proceed  by  bill  in  equity,  and  wUl  not  be  required  to  seek 
his  remedy  at  law. 

On  petition  to  superintend  and  revise,  in  matter  of  law,  proceed- 
ings of  the  district  C9urt  of  the  United  States  for  the  Western  dis- 
trict of  North  Carolina  in  the  matter  of  W.  H.  Gilbert,  trading  as 
Winston  Hardware  Company  and  as  Gilbert  Hardware  Company, 
bankrupt,  in  bankruptcy.     (See  99  Fed.  546.)    • 

C.  B.  Watson  and  Clement  Manley,  for  petitioners. 
Louis  M.  Swink  and  Lindsay  Patterson  (A.  H.  Eller,  on  the  brief), 
for  respondents. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

WADDILL,  District  Judge.  This  cause  is  now  before  the  court 
upon  an  application  to  ^'superintend  and  revise,  in  matter  of  law,-' 
a  certain  decree  of  the  United  States  district  court  for  the  West- 
ern district  of  North  Carolina,  and  the  real  question  presented  is 
whether  said  court  has  jurisdiction  in  equity  to  entertain  a  bill  to 
set  aside  and,  annul  a  bill  of  sale  for  a  stock  of  goods  made  by  the 
bankrupt,  W.  H.  Gilbert,  to  the  petitioners  here,  three  days  before  tlie 
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petition  of  involuntary  bankruptcy  was  filed  against  him  by  his  cred- 
itors, and  on  account  of  which  bill  of  sale  he  was  adjudged  a  bank- 
rupt.   The  trustee  for  the  bankrupt  attacked  said  transfer  because 
fraudulent,  and  made  to  hinder,  delay,  and  defraud  the  bankrupt's 
creditors,  and  averred  that  the  petitioners  here  entered  into  col- 
lusion with  the  bankrupt  to  defraud  his  creditors,  and  insisted  that 
the  goods  were  still  the  property  of  the  bankrupt,  and  the  title  in 
him  as  trustee.     Said  petitioners,  on  the  other  hand,  claim  to  be 
pnrehasers  in  good  faith,  and  for  a  present  fair  consideration,  and 
raise  specially  the  question  of  jurisdiction  aforesaid.    The  question 
of  the  jurisdiction  of  the  United  States  district  court  over  controver- 
sies between  third  parties,  or  adverse  claimants  to  the  bankrupt, 
and  the  bankrupt's  trustee,  is  one  that  gave  rise  to  much  contro- 
versy under  former  bankrupt  laws,  and  the  present  act  has  afforded 
fresh  opportunity  for  a  revival  and  renewal  of  many  of  the  objec- 
tions urged  against  previous  legislation  on  the  subject  of  the  federal 
courts'  jurisdiction.     Indeed,  under  the  present  act,  the  claim  of 
limitation  on  the  jurisdiction  of  the  United  States  district  court  goes 
to  the  extent  of  excluding  that  tribunal  from  all  jurisdiction  in  cases 
of  the  class  now  under  consideration;  the  contention  being,  in  effect, 
that  the  jurisdiction  conferred  upon  that  court  under  the  existing 
act  is  administrative,  merely,  in  its  character,  and  is  limited  to  en- 
tertaining  petitions  of  bankrupts,  making  adjudications   in   such 
cases,  distributing  the  estates  brought  in,  and  granting  discharges; 
and  that  as  to  all  matters  affecting  the  bankrupt's  estate  the  bring- 
ing in  and  collection  of  assets,  the  determination  of  the  rights  of  par- 
ties of  the  character  involved  in  this  cause,  that  recourse  can  alone 
be  bad  to  the  state  courts,  unless  it  happens  that  by  reason  of  the 
amount  involved,  and  the  citizenship  of  the  parties,  jurisdiction 
would  be  in  the  United  States  circuit  court.     And  the  contention  as 
to  where  the  bankrupt's  trustee  can  sue  goes  even  further,  namely, 
that  he  is  confined  entirely  to  the  state  court,  unless  suit  be  allowed 
in  the  United  States  circuit  court  with  the  defendant's  consent. 
The  far-reaching  effect  of  these  conflicting  claims  will  be  readily 
appreciated.     One  makes  the  state  courts  practically  the  medium 
through  which  the  law  is  to  be  administered ;  the  other,  the  federal 
tourts.    If  the  district  courts  have  only  the  jurisdiction  conceded  to 
them,  then  they  become,  so  far  as  the  bankrupt  law  is  concerned,  un- 
important tribunals;   their  chief  office  as  to  the  bankrupt's  estate 
heing  to  distribute  ratably  among  creditors  such  estate  as  the  bank- 
rupt sees  proper  to  bring  in,  or  such  as  other  courts  may  from  time 
to  time,  and  indefinitely,  decide  should  be  distributed.     In  the  con- 
sideration of  so  important  a  question,  in  the  administration  of  a 
national  bankrupt  law%  it  is  fortunate  that  we  are  aided  by  the  in- 
terpretation given  by  the  highest  court  in  the  land  to  previous  acts, 
having  under  review  the  same  positions  taken  here;  and  while,  of 
course,  these  decisions  are  not  controlling  in  the  interpretation  of 
the  present  act,  they  shed  much  light  on  the  question,  and  to  them, 
a«  well  as  to  the  fact  that  the  subject  under  consideration  is  that  of 
a  national  bankruptcy  act,  supposed  to  be  uniform  in  its  character, 
great  consideration  should  be  given.    In  the  case  of  Lathrop  v. 
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Drake,  91  U.  S.  516,  23  L.  Ed.  414,  Mr.  Justice  Bradley,  in  diacassing 
the  jurisdiction  of  the  district  court  under  the  act  of  1867,  said: 

"Of  this  th«re  are  two  distinct  classes:  First,  Jurisdiction  as  a  court  of  bank- 
ruptcy over  the  proceedings  in  banlurnptcy  Initiated  by  the  i>etition,  and  ending 
in  the  distribution  of  assets  amongst  the  creditors,  and  the  discharge,  or  the 
refusal  of  a  discharge,  of  the  bankrupt;  secondly,  Jurisdiction,  as  an  ordinary 
court,  of  suits  at  law  or  in  equity  brought  by  or  against  the  assignee  In  refer- 
ence to  aUeged  property  of  the  bankrupt,  or  to  claims  alleged  to  be  due  from  or 
to  him.  The  language  conferring  this  Jurisdiction  of  the  district  courts  is  yeiy 
broad  and  general.  It  is  that  they  shall  have  original  Jurisdiction  in  their  re- 
spective districts  in  all  matters  and  proceedings  In  bankruptcy.  The  Tariooi 
branches  of  this  Jurisdiction  are  afterwards  specified,  resulting,  howeyer,  in 
the  two  general  classes  before  mentioned." 

Tf  the  two  distinct  classes  of  jurisdiction  thus  mentioned  by  Mr. 
Justice  Bradley  are  kept  in  view,  it  will  aid  materially  in  the  inter- 
pretation of  the  present  act,  for  precisely  the  same  classes  of  juris- 
diction in  terms  are  enumerated  in  the  present  act.    Indeed,  the  act 
of  1898  goes  further  than  either  the  act  of  1841  or  1867  in  describ- 
ing the  second  class,  and  specifically  provides  that  the  district  courts 
shall  be  invested  with  such  jurisdiction  ''at  law  and  in  equity  as 
will  enable  them  to  exercise  original  jurisdiction  in  bankruptcy  pro- 
ceedings."   Just  why  jurisdiction  "at  law  and  in  equity"  should  have 
been  bestowed  if  only  the  purpose  was  to  create  the  mere  adminis- 
trative tribunal  claimed,  cannot  well  be  conceived.    The  act  in  this 
regard  is  more  comprehensive  than  the  previous  acts;  those  of  1841 
and  1867  not  containing  the  words  "at  law  and  in  equity"  in  terms. 
The  grant  of  jurisdiction  to  the  district  court  under  the  act  of  1898 
is  found  in  section  2  of  the  act,  and  is  in  these  words:    "Are  hereby 
made  courts  of  bankruptcy,  and  are  hereby  invested  within  their  re- 
spective territorial  limits  as  now  established  or  as  they  may  be  here- 
after changed,  with  such  jurisdiction  at  law  and  in  equity  as  will 
<?nable  them  to  exercise  original  jurisdiction  in  bankruptcy  proceed- 
ings, in  vacation,  in  chambers,  and  during  their  respective  terms,  as 
they  are  now  or  may  be  hereafter  held;"   and  then  follows  the  ja- 
risdietion  at  law  and  in  equity  mentioned  and  defined  specifically  in 
the  subsections,  to  wit:    To  (1)  "adjudge  persons  bankrupt  who  have 
had  their  principal  place  of  business,"  etc.;  (2)  "allow  and  disallow 
claims,"  etc.;   (3)  "appoint  receivers  or  marshals,  upon  the  applica- 
tion of  parties  in  interest,  in  case  the  court  shall  find  it  absolutely 
necessary  for  the  preservation  of  estates,  to  take  charge  of  the  prop- 
erty of  bankrupts  after  the  filing  of  the  petition,  and  until  it  is  dis- 
missed or  the  trustees  qualified";    (5)  "authorize  the  business  of 
bankrupts  to  be  conducted  for  limited  periods  by  receivers,"  etc; 
(6)  "bring  in  and  substitute  additional  persons  or  parties  in  pro- 
ceedings in  bankruptcy  when  necessary  for  the  complete  determina- 
tion of  the  matter  in  controversy";  (7)  "cause  estate  of  bankrupts  to 
be  collected,  reduced  to  money  and  distributed,  and  determine  con- 
troversies in  relation  thereto,  except  as  herein  otherwise  provided"; 
(15)  "make  such  orders,  issue  such  process,  and  enter  such  judg- 
ments, in  addition  to  those  specifically  provided  for,  as  may  be  ne^ 
■essary  for  the  enforcement  of  the  provisions  of  this  act."    Then,  con- 
tinuing the  specific  enumerations  (19  in  all),  those  specially  quoted 
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abore  relating  i>articalarlj  to  the  jurisdiction  as  a  court  of  law  and 
equity,  and  the  others  to  the  jurisdiction,  as  a  court  of  bankruptcy, 
x)ver  bankruptcy  proceeding,  concludes:    **Nothing  in  this  section 
shall  be  construed  to  deprive  a  court  of  bankruptcy  of  any  power  it 
would  possess  were  certain  specific  powers  not  herein  enumerated." 
This  proTiso  and  conclusion  of  the  section  shows  plainly  that  it  was 
not  the  purpose  of  congress,  in  enumerating  the  19  specific  grounds 
of  jurisdiction,  to  limit  or  take  away  the  jurisdiction  conferred  by 
the  general  grant  of  power.    The  language,  "such  jurisdiction  at  law 
and  in  equity  as  will  enable  them  to  exercise  original  jurisdiction  in 
bankruptcy  proceedings,  in  vacation,  in  chambers,  and  during  their 
respective  terms  as  they  are  now  or  may  be  hereafter  held,"  would 
clearly  confer  upon  the  United  States  district  courts  jurisdiction  to 
hear  and  determine  cases  of  the  character  now  under  consideration. 
To  clothe  the  court  with  power  to  entertain  a  bankruptcy  petition, 
and  discharge  and  relieve  the  bankrupt  from  the  payment  of  his 
debts,  and  not  confer  upon  it  the  power  to  make  the  person  thus  re- 
-ceiving  an  acquittance  and  release,  and  those  fraudulently  collud- 
ing with  him,  bring  in  and  give  up  to  the  creditors  interested  the 
bankrupt's  property  which  of  right  belongs  to  them,  would  be  a 
strange  anomaly;  and  unless  there  is  something  in  the  jurisprudence 
of  the  law  of  bankruptcy,  and  the  jurisdiction  conferred  upon  courts 
of  bankruptcy,  so  peculiarly  engaged  in  the  administration  of  insol- 
vent estates  and  the  detection  and  prevention  of  fraud,  and  singu- 
larly combining  in  their  legal  nature  and  operation  the  elements  and 
powers  of  courts  of  admiralty  and  courts  of  equity,  it  ought  not  to 
be  accepted  and  adopted.    To  say  that  the  United  States  district 
court,  sitting  as  a  court  of  bankruptcy,  with  all  the  analogous  pow- 
ers and  jurisdiction  of  a  court  of  equity,  and  with  jurisdiction  at  law 
and  equity  specially  conferred  upon  it  as  ancillary  and  supplemen- 
tary to  its  inherent  power,  in  an  involuntary  bankruptcy  proceeding 
can  only  afford  the  creditors  the  relief  of  making  certain  that  the 
debtor  is  a  bankrupt,  and  has  committed  acts  of  bankruptcy,  and 
that,  where  he  has  fraudulently  transferred  his  estate,  although  it 
he  the  act  of  bankruptcy  set  up,  as  in  this  case,  that  as  against  the 
alleged  fraudulent  transferee  no  relief  can  be  afforded,  but  the 
creditors  must  inaugurate  in  the  state  courts  wherever  such  trans- 
feree happens  to  reside  litigation  to  secure  any  substantial  relief, 
^ould  be  to  impose  upon  them  a  burden  that  would  be  unreasonable 
in  the  extreme,  and  in  many  cases  one  that  would  be  entirely  inef- 
fective; and,  besides,  it  would  bring  about  a  result  manifestly  not 
contemplated  by  those  enacting  the  law,  the  predominating  feature 
of  all  bankruptcy  legislation  being  simplicity  and  expedition  in  the 
collection   and  administration   of  bankrupts'   estates.    Bankrupts 
wishing  to  defraud  their  creditors,  and  those  colluding  with  them, 
would  be  a  bungling  set  of  conspirators  who  could  not  elude  and 
evade  a  law  so  handicapped  by  tiie  machinery  necessary  to  put  it 
in  motion,  and  the  result  would  be  that  the  estate,  pending  the 
niany  stages  of  litigation  through  which  creditors  would  have  to 
pass,  and,  indeed,  in  anticipation  of  the  necessity  of  the  various  re- 
quirements, would  be  readily  placed  beyond  their  reach.    The  claim 
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of  limitation  upon  the  district  court's  jurisdiction  is  based  upon  the 
concluding  words  "except  as  herein  otherwise  provided"  in  subdivi- 
sion 7,  §  2.    The  subdivision  reads: 

"(7)  Cause  estates  of  bankrupts  to  be  coUected,  reduced  to  money  and  dis- 
tributed, and  determine  controversies  in  relation  thereto,  except  as  herein 
otherwise  provided." 

Those  making  this  contention  apparently  overlook  the  concluding 
paragraph  of  section  2  of  the  act,  which  provides  that  the  particular 
specifications  named  shall  not  be  construed  to  deprive  the  court  of 
bankruptcy  of  any  jurisdiction  conferred  by  the  general  grant  of 
power.  The  bankrupt  act  of  1841  was  less  comprehensive  as  to  the 
district  court's  jurisdiction  than  is  the  present  act,  for  no  specific 
power  to  collect  debts  was  given,  nor  were  the  courts  granted  io 
terms  common  law  and  equity  jurisdiction.  Section  6  of  the  act  is 
as  follows: 

'The  district  court  In  every  district  shall  have  jurisdiction  in  aU  matters  and 
proceedings  in  bankruptcy  arising  under  this  act.  And  the  jurisdiction  hereby 
conferred  on  the  district  court  shall  extend  to  all  acts,  matters  and  things  to 
be  done  under  and  In  virtue  of  the  bankruptcy,  until  the  final  distribution  and 
settlement  of  the  estate  of  the  bankrupt  and  the  closing  of  the  proceedings  io 
bankruptcy.** 

The  act,  however,  was  held  to  confer  jurisdiction  upon  the  court, 
the  same  being  declared  to  be  incidental  to  the  powers  given. 
Mitchell  V.  Manufacturing  Co.,  Fed.  Cas.  No.  9,662;  Ex  parte  Christy, 
3  How.  312, 11  L.  Ed.  603.  Under  the  bankrupt  act  of  1867,  the  pro- 
vision as  to  the  court's  jurisdiction  was  as  follows: 

*'The  several  district  courts  of  the  United  States  are  hereby  constituted  courts 
of  bankruptcy,  and  they  shall  have  original  jurisdiction  in  their  respective 
districts  In  all  matters  and  proceedings  in  bankruptcy.  And  the  jurisdiction 
hereby  conferred  shall  extend  ♦  ♦  ♦  to  the  collection  of  all  the  assets  of 
the  bankrupt." 

Under  this  clause  the  courts  held  that  the  jurisdiction  at  law  and 
in  equity  was  granted,  being  necessarily  implied  from  the  powers 
expressly  given.     Lathrop  v.  Drake,  91  U.  S.  516,  23  L.  Ed.  414; 
Goodall  V.  Tuttle,  Fed.  Cas.  No.  5,533;    Sherman  v.  Bingham,  Id. 
12,762.     Those  disputing  the  district  courts'  jurisdiction  insist  that 
the  qualifying  words,  "except  as  herein  otherwise  provided,"  of  snb- 
division  7,  §  2,  refer  to  section  23,  subds.  "a''  and  **b,"  and  that  the 
effect  of  the  qualification  is  to  take  from  the  federal  district  court 
jurisdiction  in  all  cases  of  the  character  now  under  consideration, 
or  where  the  rights  of  third  persons  in  possession  of  and  adverse 
claimants  to  the  bankrupt  or  his  trustee  are  concerned.    We  need 
not  specially  consider  subdivision  "a,"  §  23,  as  it  does  not  imraedi 
ately  concern  the  question  presented  in  this  case.     In  passing,  it 
may  be  said  that  abundant  scope  can  be  given  that  section  without 
in  the  slightest  infringing  on  the  general  chart  of  jurisdiction  laid 
out  for  the  United  States  district  court,  and  in  entire  harmony  with 
that  court's  jurisdiction.    First.  One  of  the  purposes  of  said  subdin- 
sion  was  to  make  clear  that  the  full  and  sweeping  jurisdiction  given 
the  district  court  in  bankruptcy  matters  should  not  operate  to  take 
away  from  the  circuit  c«urt  its  proper  jurisdiction  in  cases  arising 
out  of  bankruptcy  proceedings,  where  the  amount  and  citizenship 
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of  the  parties  entitled  them  to  go  into  a  federal  circuit  court. 
Second.  Another,  to  prescribe  that  the  trustee  of  a  bankrupt's  estate 
Bhonld  not,  merely  because  of  his  being  an  officer  of  a  federal  court, 
liave  the  right  to  go  into  the  circuit  court,  regardless  of  the  amount 
inYolTed,  or  of  the  citizenship  of  the  parties.  Subdivision  23b  is  as 
follows: 

"(b)  Suits  by  the  tmstee  shall  only  be  brought  or  prosecuted  in  the  courts 
where  the  bankrupt,  whose,  estate  is  being  administered  by  such  trustee,  might 
have  brought  or  prosecuted  them  if  proceedings  in  bankruptcy  had  not  lieen 
instituted;  unless  by  consent  of  the  proposed  defendant." 

The  construction  placed  upon  this  clause  has  not  been  harmoni- 
ous;   indeed,  quite  a  contrariety  of  views  has  been  judicially  ex- 
pressed as  to  its  true  intent  and  meaning.     Some  insist  that  it  re- 
fers not  to  the  jurisdiction  of  the  court  at  all,  but  to  the  venue  of 
suits,  and  requires  suits  to  be  instituted  in  the  district  and  subdivi- 
sion in  which  they  could  have  been  brought  if  prosecuted  by  the 
bankrupt;  others,  that  it  is  meant  as  a  limitation  on  the  jurisdiction 
of  the  circuit,  and  not  the  district,  court;  others,  that  it  confines  ju- 
risdiction to  the  state  court,  except  with  the  consent  of  the  defend- 
aut;  and  others,  who  earnestly  insist  that  it  places  all  jurisdictions 
iu  the  state  courts.    Which  of  either  of  these  conflicting  construc- 
tions may  be  correct,  we  need  not  stop  to  determine,  as,  in  our  view, 
the  elanse  in  question  clearly  does  not,  assuming  the  exception  in 
subdivision  7,  §  2,  specially  to  refer  to  it,  take  away  from  the  United 
i^tates  district  court  jurisdiction  to  entertain  suits  of  the  chax*acter 
under  consideration,  or  causes  affecting  the  bankrupt's  estate,  mere- 
ly because  the  rights  of  third  persons,  or  parties  claiming  or  having 
an  interest  adverse  to  the  bankrupt  or  his  trustee,  may  be  involved. 
Those  making  the  claim  are  forced  to  deny  the  jurisdiction  of  the 
Vnited  States  district  court  altogether.     Their  theory  is  inconsistent 
with  concurrent  jurisdiction  in  the  two  courts,  and,  if  they  are  right, 
the  result  inevitably  follows  that  the  state  court  has  exclusive  juris- 
diction of  this  class  of  suits;  and  as  to  suits  by  the  bankrupt's  trus- 
tee, it  even  denies  him  the  right  of  admission  to  the  United  States 
Hrcuit  as  well  as  the  district  court,  although  by  subdivision  "e,"  § 
TO,  he  is  specially  authorized  to  avoid  any  transfer  of  the  bankrupt's 
estate  that  a  creditor  of  the  bankrupt  might  have  avoided,  or  to  re- 
cover any  property,  or  its  value,  so  transferred,  from  the  person  to 
whom  it  was  transferred,  and  such  creditor  could  have  proceeded  in 
the  United  States  circuit  court  in  a  pcoper  case  for  its  jurisdiction. 
The  exception  contained  in  subdivision  7,  §  2,  was  manifestly  not 
intended  to  have  the  effect  claimed  for  it,  and  it  cannot  be  given 
that  interpretation  without  violating  well-understood  canons  of  con- 
struction.   That  exceptions  should  be  strictly  construed  is  elemen- 
tary, and  if  an  interpretation  of  an  act  wull  give  effect  to  its  several 
provisions,  as  against  one  that  will  only  partially  accomplish  this 
purpose,  can  be  arrived  at,  it  should  always  be  adopted.    An  excep- 
tion should  not  be  so  construed  as  to  wholly  destroy  the  grant  of 
which  it  forms  a  part.    U.  8.  v.  Dickson,  15  Pet.  141,  166,  10  L.  Ed. 
^;  Dollar  Sav.  Bank  v.  U.  S.,  19  Wall.  227,  22  L.  Ed.  80;  Ryan  v. 
Carter,  93  U.  S,  78,  23  L.  Ed.  807. 
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The  view  presented  that  section  23b  has  reference  to  the  venue^ 
rather  than  to  the  jurisdiction,  of  the  court,  has  considerable  fort-e 
in  it,  as  it  should  not  be  presumed  that  congress  meant  to  lejfislate 
upon  the  theory  that  the  consent  of  a  defendant  could  give  jurisdic- 
tion to  a  court,  and  consent  is  entirely  consistent  with  the  idea  of 
venue.    It  is  allowable  for  a  defendant  to  appear  and  submit  to  the 
jurisdiction  of  a  court  otherwise  possessed  of  jurisdiction,  and  in 
which  he  could  not  be  sued  without  his  voluntary  appearance,  but 
'his  consent  would  avail  nothing  if  the  court  was  not  clothed  with 
jurisdiction  of  suits  of  the  character  involved;  and  full  scope  can 
be  given  to  the  section  by  its  application  to  cases  of  the  class  that 
the  bankrupt  himself  might  have  brought, — i.  e.  to  the  collection  of 
debts  due  the  bankrupt.    To  require  such  suits  to  be  brought  at 
the  debtor's  home  in  the  state  court  is,  perhaps,  what  congress  in- 
tended, unless,  with  the  consent  of  the  defendant,  the  suit  should 
be  instituted  in  the  United  States  district  court,  a  tribunal  also  hav- 
ing  jurisdiction  of  the  parties  and  over  the  subject-matter.    To  al- 
low this  section  to  qualify  the  whole  bankrupt  act,  and  at  the  same 
time  make  it  applicable  as  well  to  suits  that  the  trustee  brings,  aft 
the  representative  of  the  creditors,  as  to  those  of  the  character  that 
the  bankrupt  himself  could  not  have  brought,  would  be  to  clearly 
violate  the  plain  letter  and  manifest  spirit  of  the  act    Another  view 
shows  conclusively  that  it  was  not  intended  to  take  away  from  the 
bankrupt  court  jurisdiction  of  the  class  of  cases  now  under  con- 
sideration, namely,  which  involve  dealings  with  the  bankrupt's  es- 
tate in  contravention  of  the  rights  of  his  creditors,  the  bankrupt 
could  not  have  brought  such  suits.    This  is  a  suit  by  the  trustee  in 
bankruptcy  to  set  aside  and  annul  an  alleged  fraudulent  bill  of  sale 
and  transfer  of  property  made  by  the  bankrupt  on  the  eve  of  his 
goidg  into  bankruptcy,  and  to  have  the  property  of  the  bankmpt 
surrendered  to  the  trustee  cleared  of  such  cloud  on  his  title.    The 
trustee  is  vested,  as  of  the  date  of  adjudication,  by  operation  of  law, 
with  the  title  of  the  bankrupt,  among  other  things,  "to  all  property 
transferred  by  him  in  fraud  of  his  creditors,  as  well  as  to  all  prop- 
erty which,  prior  to  the  filing  of  the  petition,  he  could,  by  any  means, 
have  transferred,  or  which  might  have  been  levied  upon  and  sold  bj 
judicial  process  against  him."    Bankr.  Act,  §  70.    The  word  "trans- 
fer'^  includes  the  sale  and  every  other  different  mode  of  disposition 
of  or  parting  with  property,  absolutely  or  conditionally;  as  by  pay- 
ment, pledge,  mortgage,  gift,  or  security.    Id.  §  1,  cl.  25.    Tlie  title 
to  the  property  alleged  to  have  been  fraudulently  conveyed,  by  the 
express  terms  of  the  act,  as  of  the  date  of  adjudication,  vests  in  the 
bankrupt's  trustee  upon  the  assumption  of  the  transfer  being  void, 
and  the  bankrupt  court  has,  as  authorized  by  the  act,  appointed  a 
receiver  to  seize  and  take  charge  of  the  property  involved,  and  now, 
in  fact,  holds  the  same.    Can  it  be  seriously  claimed  that  in  such  a 
case,  with  an  officer  of  the  court  before  it,  with  property  thus  vested 
in  him,  and  the  same  seized  by  the  court  and  brought  in  for  the 
benefit  of  creditors,  the  court  is  powerless  to  afford  relief  either  to 
its  own  officer,  or  to  the  creditors  of  the  bankrupt,  because  the  rights^ 
of  an  alleged  fraudulent  transferee  are  involved,  and  that  on  that 
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account  the  hands  of  the  bankrupt  court  should  be  stayed  until  the 
qnestion  of  the  transferee's  rights  can  be  determined  in  a  state 
court?  This  cannot  be  the  law.  The  property  is  in  custodia  legis, 
and  all  persons  having  interest  in  it  or  claiming  title  to  it  have 
necessarily  to  come  into  the  court  having  it  in  charge.  Any  other 
course  would  be  unheard  of.  It  would  be  to  except  the  United 
Stated  district  court  from  the  otherwise  universal  and  fundamental 
rules,  principles,  and  practice  of  courts  of  justice  in  respect  to  prop- 
erty lawfully  under  their  charge. 

Another  view  of  the  act  would  seem  to  be  equally  conclusive  of 
the  qnestion  under  consideration.     The  whole  act  should  be  taken 
into  account,  and  not  a  single  or  isolated  section.    **It  is  an  estab- 
lished rule  in  the  exposition  of  statutes,  that  the  intention  of  the 
lawgiver  is  to  be  deduced  from  a  view  of  the  whole  and  every  part  of 
a  statute,  taken  and  compared  together.    ♦    ♦    ♦    And  the  reason 
and  intention  of  the  lawgiver  will  control  the  strict  letter  of  the  law 
when  the  latter  would  lead  to  a  palpable  injustice,  contradiction, 
and  absurdity/'    1  Kent,  marg.  p.  462.    "The  object  of  the  rule 
is  to  ascertain  and  carry  into  effect  the  intention,  and  it  is  to  be  in- 
ferred that  a  code  of  statutes  relating  to  one  subject  was  governed 
by  one  spirit  and  policy,  and  was  intended  to  be  consistent  and 
harmonious  in  its  several  parts  and  provisions.     Upon  the  same 
principle,  whenever  a  power  is  given  by  a  statute,  everything  nec- 
essary to  the  making  of  it  effectual  or  requisite  to  attain  the  end  is 
implied."    Id.  464.    When  the  fact  is  taken  into  account  that  the 
qnestion  presented  is  whether  congress  meant,  in  dealing  with  a  sub- 
ject confided  by  the  constitution  to  the  federal  government,  and 
affecting  the  people  of  the  entire  country,  and  especially  charged  to 
be  uniform  in  character,  to  leave  the  important  features  of  jurisdic- 
tion, under  the  enactment,  to  the  exclusive  control  of  the  courts  of 
44  different  states,  or  to  the  federal  courts,  where  one  general  and 
harmonious  rule  of  interpretation  could  be  adopted  and  followed, 
there  ought  to  be  but  little  difficulty  in  reaching  a  correct  conclu- 
sion.   The  state  courts,  as  to  many  matters  in  which  exclusive  juris- 
diction is  not  conferred  on  the  federal  courts,  have  a  concurrent 
jurisdiction  with  the  courts  of  bankruptcy,  but  such  jurisdiction  is 
not  conferred  by  act  of  congress.   It  exists  in  those  courts  by  reason  of 
their  general  jurisdiction,  and  independent  of  any  enactment  by  con- 
gress.   Indeed,  congress  is  without  the  power  to  give  jurisdiction  to 
the  state  courts  to  administer  the  bankrupt  law,  so  far  as  the  collec- 
tion of  the  estates' of  bankrupts  is  concerned;  and  while  such  state 
courts,  in  enforcing  the  rights  and  duties  under  the  federal  law,  ex- 
ercise the  concurrent  jurisdiction  with  federal  courts,  it  is  entirely  a 
discretionary  jurisdiction  on  their  part,  and  one  they  may  wholly  re- 
nounce or  conditionally  exercise  whenever  they  wish  to  do  so.     Sher- 
man V.  Bingham,  Fed.  Cas.  No.  12,762;  Goodall  v.  Tuttle,  Id.  5,533; 
Martin  v.  Hunter's  Lessee,  1  Wheat.  304,  330,  4  L.  Ed.  97;  Robertson 
y.  Baldwin,  165  U.  S.  275,  17  Sup.  Ct.  326,  41  L.  Ed.  715.     Every 
consideration  accentuates  the  desirability,  if  not  the  necessity,  of 
the  federal  courts  having  at  least  a  concurrent  jurisdiction  in  the 
administration  of  a  national  bankruptcy  act.    It  cannot  be  presumed 
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that  congress  was  not  fully  alive  to  the  importance  of  this  question, 
particularly  as  it  was  one  upon  which  so  much  stress  was  laid  under 
the  former  acts.  In  discussing  this  question  in  Ex  parte  Christy,  3 
How.  292,  320,  321,  11  L.  Ed.  616,  Mr.  Justice  Story  said: 

*'If  we  are  told  that  resort  may  be  had  to  the  state  courts  for  redress,  one 
answer  is  that  in  some  of  the  states  no  adequate  jurisdiction  exists  in  the 
state  courts.  •  ♦  ♦  But  a  stronger  and  more  conclusive  answer  is  that  con- 
gress did  not  intend  to  trust  the  working  of  the  bankrupt  system  solely  to  the 
state  courts  of  twenty-six  states,  which  were  independent  of  any  control  by 
the  general  government  and  were  under  no  obligations  to  carry  the  system  into 
effect.  The  judicial  power  of  the  United  States  is,  by  the  constitution,  compe- 
tent for  all  such  purposes;  and  congress,  by  the  act,  intended  to  secure  the 
complete  administration  of  the  whole  system  in  its  own  courts,  as  it  constitu- 
tionally might  do.  ♦  •  ♦  The  truth  Is  that  in  no  way  could  the  bankrupt 
system  be  put  Into  operation  without  interminable  doubts,  controversies,  em- 
barrassments, and  difficulties,  or  in  such  a  manner  as  to  achieve  the  true  end 
and  design  thereof." 

And  in  Lathrop  v.  Drake,  91  U.  S.  516,  518,  23  L.  Ed.  415,  Mr.  Jus- 
tice Bradley  said: 

**The  state  courts  may  undoubtedly  be  resorted  to  in  cases  of  ordinary  suits 
for  the  possession  of  property  or  the  collection  of  debts,  and  it  is  not  to  be 
presumed  that  embarrassments  would  be  encountered  in  these  courts  in  the 
way  of  a  fair  and  prompt  administration  of  justice.  But  a  uniform  system 
of  bankruptcy,  national  in  its  character,  ought  to  be  capable  of  execution  in 
the  national  tribunals,  without  dependence  upon  those  of  the  states,  in  which 
it  is  possible  that  emtmrrassments  might  arise." 

The  precise  question  here  presented  under  the  act  of  1898,   as 
far  as  we  have  been  able  to  ascertain,  has  never  been  passed  upon  by 
the  circuit  court  of  appeals  of  any  of  the  circuits,  though  on  kindred 
questions,  and  in  some  instances  ones  almost  conclusive  of  the  pres- 
ent controversy,  several  of  these  courts  have  passed,  namely:     In 
the  Second  circuit,  in  Re  Gutwillig,  34  C.  C.  A.  377,  92  Fed.  337; 
in  the  Eighth  circuit,  in  Davis  v.  Bohle,  34  C.  C.  A.  372,  92  Fed.  325; 
in  the  Sixth  circuit,  in  Carriage  Co.  v.  Stengel,  37  C.  C.  A.  210,  95 
Fed.  637;  in  the  Ninth  circuit,  in  Re  Francis- Valentine  Co.,  36  C.  C.  A. 
499,  94  Fed.  793;  in  the  Fifth  circuit,  in  Re  Abraham,  35  C.  C.  A.  592, 
93  Fed.  767;  and  in  this  circuit,  in  Bear  &  Co.  v.  Chase,  99  Fed.  920.' 
The  decisions  in  all  of  the  circuits,  with  the  exception  of  the  Fifth, 
have  been  favorable  to  the  views  herein  expressed,  while  those  of 
that  couii:  tend  rather  to  support  the  contrary  view.     The  decisions 
of  the  district  courts  have  likewise  been  favorable  to  the  views  here- 
in expressed.     Only  the  cases  in  those  courts  bearing  particularly  od 
the  point  in  issue  here,  and  in  conformity  herewith,  will  be  given. 
In  re  Sievers  (D.  C.)  91  Fed.  366;   Carter  v.  Hobbs  (D.  C.)  92  Fed. 
39;  In  re  Smith,  Id.  135;  Robinson  v.  White  (D.  C.)  97  Fed.  33;  In  re 
Newberry,  Id.  24;  Murray  v.  Real,  Id.  567;  In  re  Woodbury  (D.  C.)  OS 
Fed.  833;  In  re  Hammond,  Id.  845;   Pepperdine  v.  Headley,  Id.  S6:^- 
The  following  text  writers,  in  their  several  treatises  upon  the  pres- 
ent act,  will  be  found  to  support  the  jurisdiction  of  the  district  court 
herein  laid  down :     Loveland,  Bankr.  pp.  67-73,  409 ;  Black,  Bankr. 
pp.  123,  124;   Lowell,  Bankr.  pp.  411,  412;  ColL  Bankr.  pp.  14-19; 
Smith,  Eq.  Rem.  of  Cred.  §§  407,  418. 

1 40  C.  C.  A.  182. 
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The  petitioners  earnestly  insist  that,  if  the  United  States  district 
court  has  jurisdiction  to  entertain  a  suit  of  the  character  under  con- 
sideration, the  action  should  be  by  appropriate  proceedings  at  law, 
and  not  by  bill  in  equity.  That  courts  of  equity  are  clothed  with 
fnll  power  and  authority  to  entertain  suits  involving  questions  of 
fraud  in  the  conveyance  and  transfer  of  property,  and  the  annulling 
and  cancellation  of  such  transfers,  is  too  well  and  firmly  established 
in  the  jurisprudence  of  the  country  to  admit  of  serious  question  at 
this  late  day.  "It  is  not  enough  that  there  is  a  remedy  at  law;  it 
must  be  plainly  adequate,  or,  in  other  words,  as  practical  and  effi- 
cient to  the  ends  of  justice,  and  its  prompt  administration,  as  the 
remedy  in  equity."  Boyce  v.  Grundy,  3  Pet.  213,  7  L.  Ed.  655.  In 
aements  v.  Moore,  6  Wall.  299,  18  L.*Ed.  786,.  the  same  being  a  cred- 
itors' bill  in  the  district  court  to  set  aside  a  fraudulent  transfer  of  a 
stock  of  goods,  the  court  said  that  equity  is  the  appropriate  remedy, 
being  more  flexible  and  tolerant,  and  capable  of  administering  jus- 
tice to  fit  the  particular  case,  than  could  be  done  under  the  rules  of 
law.  "It  is  objected  that  a  court  of  equity  has  no  jurisdiction  of  the 
case,  because  the  law  affords  a  complete  remedy  in  damages.  This 
objection  is  groundless.  Equity  has  always  had  jurisdiction  of 
fraud,  misrepresentation,  and  concealment;  and  it  does  not  depend 
on  discovery.''  Jones  v.  BoUes,  9  Wall.  364,  369,  19  L.  Ed.  734. 
"Jurisdiction  in  equity  attaches  unless  the  legal  remedy,  both  in 
respect  to  the  final  relief  and  the  mode  of  obtaining  it,  is  as  efficient 
as  the  remedy  which  equity  would  confer  under  the  same  circum- 
stances." Mr.  Chief  Justice  Fuller,  in  Kilbourn  v.  Sunderland,  130 
U.  8.  505,  515,  9  Sup.  Ct.  594,  32  L.  Ed.  1005. 

For  the  reasons  given,  the  decision  of  the  lower  court  is  affirmed, 
at  the  costs  of  the  petitioners. 


(101  Fed.  425.) 

DE  BARY   et   si.   v.   SOUBR. 

(Circnit  Court  of  Appeals,  Fifth  Circuit.    April  24,  1900.) 

No.  859. 

t  Internal  Revknue— Tax  on  Wholesale  Liquor  Dealers— Plack  op  Mak- 
ing Sales. 

Where  a  wholesale  liquor  firm,  having  an  office  In  New  York,  where 
It  pays  the  Internal  revenue  tax  required  of  such  dealers  by  Rev.  St.  § 
3244,  accepts  orders  at  such  office,  and  directs  the  delivery  of  the  goods 
thereon  from  a  public  warehouse  in  New  Orleans,  in  which  they  are  stored, 
such  sales  are  made  in  New  York,  and  not  In  New  Orleans,  and  do  not 
render  the  firm  subject  to  a  second  tax  as  a  dealer  at  New  Orleans. 

t  Same— Construction— Statute. 

There  Is  no  reason  requiring  a  statute  imposing  special  internal  revenue 
taxes  to  be  construed  liberally  In  favor  of  the  government,  but  it  should 
be  construed  fairly  and  judicially,  with  reference  to  both  parties. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 
41  C.C.A.~27 
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John  D.  Rouse  and  Wm.  Grant,  for  plaintiff  in  error. 
J.  Ward  Qorley,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BOARMAN,. 
District  Judge. 

BOARMAN,  District  Judge.    This  suit  is  against  L.  J.  Souer,  who- 
is  the  collector  of  internal  revenue  at  New  Orleans,  La.    It  is  ta 
recover  from  him  the  sum  of  f  100,  with  interest  and  costs.    Plain- 
tiffs allege  that  the  said  Souer,  as  such  collector,  assessed  against 
them,  as  wholesale  liquor  dealers  at  New  Orleans,  La,,  a  special 
tax  of  flOO  for  the  year  ending  June  30, 1899,  which  they  paid  under 
protest  to  said  Souer,  collector.    Plaintiffs  allege  that  said  assess- 
ment and  collection  of  said  sum  was  without  authority  in  law,  and 
they  were  in  no  way  liable  therefor.    They  allege,  further,  and  the 
transcript  shows,  an  admission  by  defendant,  Souer,  of  this  allega- 
tion, that  they  appealed  in  vain  to  the  conmiissioner  of  internal  rev- 
enue to  have  the  said  sum  returned  to  them.    Section  3244  of  the 
Revised  Statutes,  under  which  the  collector  assessed,  provides  "that 
wholesale  liquor  dealers  shall  each  pay  flOO.    Every  person  who 
sells,  or  offers  for  sale,  foreign  or  domestic  distilled  spirits,  wines 
or  malt  liquors,     *     *     *     in  quantities  not  less  than  five  wine 
gallons  at  the  same  time,  shall  be  regarded  as  a  wholesale  liquor 
dealer."    The  contention  of  the  plaintiffs  in  error  was  that  they 
were  importers  of  wines  and  liquors,  and,  as  such,  carried  on  the 
business  of  a  wholesale  liquor  dealer  at  New  York,  where  they  paid 
annually  the  special  tax  imposed  on  such  business  by  the  revenue 
laws;  that  they  never  carried  on  such  business  in  the  city  of  New 
Orleans,  nor  in  the  state  of  Louisiana;    that  they  never  had  an 
office  or  any  place  of  business  in  the  said  state;  that  they  never  had 
any  agent  therein  authorized  to  sell  their  goods,  or  to  offer  them 
for  sale;  that  they  never,  in  said  city  or  state,  sold  or  offered  for  sale, 
any  foreign  or  domestic  distilled  spirits,  wines,  or  malt  liquors.    In 
further  support  of  the  contentions  of  plaintiffs  in  error,  they  called 
two  witnesses,  the  first  being  a  member  of  the  firm  of  Frederick 
De  Bary  &  Co.,  to  show  that  they  had  paid  the  government  a  whole- 
sale liquor  tax  for  carrying  on  business  in  the  city  of  New  York 
for  the  year  ending  June  30,  1899;    that  said  firm  did  not,  since 
June  3,  1895,  either  sell,  or  offer  to  sell,  in  the  city  of  New  Orleans, 
any  foreign  or  domestic  distilled  spirits,  wines,  or  malt  liquors  in 
any  quantities;   that  they  imported  wines  and  liquors  at  the  port 
of  New  Orleans,  which  they  caused  to  be  stored  in  a  warehouse, 
and  that,  when  sales  were  made  in  New  York  by  the  New  York  otfice 
direct  to  the  trade  at  any  place  in  the  United  States,  deliveries  of 
such  goods  were  made  to  purchasers  thereof  on  orders  from  the 
New  Y^ork  office  to  the  warehouse  people  in  New  Orleans,  with 
whom  the  imported  goods  were  temporarily  stored.    Plaintiffs  in 
error  further  offered  the  testimony  of  the  warehouse  keeper  him- 
self, at  New  Orleans,  to  show  that  they  stored  their  goods  with  him 
since  August,  1895,  but  that  his  (the  warehouseman's)  connection 
therewith  was  to  enter  the  goods  when  imported,  store  and  deliver 
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them,  or  ship  the  same,  as  ordered  by  plaintiffs,  in  accordance  with 
sales  made  by  the  plaintiffs'  firm  at  New  York;  that  the  ware- 
houseman himself  never  sold,  nor  offered  to  sell,  or  never  had 
any  authority  to  sell,  any  of  plaintiffs'  goods  so  stored  with 
him;  that  the  plaintiffs  never  had  any  place  of  business  in  New 
Orleans,  or  any  agent  there  authorized  to  sell,  or  offer  to  s^ll,  their 
goods.  The  defendant  in  error  offered  several  witnesses  to  show  a 
condition  of  things  adverse  to  the  state  of  case  shown  by  the 
testimony  of  plaintiffs  in  error.  Counsel  for  the  plaintiffs  in  error 
asked  the  judge  to  charge  the  jury  as  follows: 

'That  unless  the  Jury  shall  find  from  the  evidence  that  the  plaintiffs  either 
sold,  or  offered  to  sell,  foreign  or  domestic  distilled  spirits,  wines,  or  malt 
liquors,  in  quantities  not  less  than  five  gallons  at  the  same  time,  in  the  city 
of  New  Orleans,  they  must  find  a  verdict  for  the  plaintiffs  for  the  amount 
claimed.  (2)  If  the  jury  shall  find  that  the  plaintiffs  accepted,  at  their 
New  York  oflice,  orders  for  their  goods,  and  directed  their  delivery  from 
a  warehouse  in  New  Orleans,  then  the  sale  thereon  was  made  in  New  York, 
and  not  in  New  Orleans,  lEnd  they  must  find  a  verdict  for  the  plaintiffs  for 
the  amount  claimed. *' 

The  defendant  in  error  sought,  in  the  trial  court,  to  contradict 
the  material  testimony  by  which  plaintiffs  in  error  showed  that 
none  of  their  liquors  were  sold,  or  offered  for  sale,  at  New  Orleans. 
The  trial  judge,  proceeding  on  the  theory  that  there  was  no  conflict 
on  the  issues  of  fact,  refused  the  charges  tendered  by  the  plaintiffs 
in  error,  and  directed  a  verdict  for  the  defendant  in  error.  The 
refusal  to  give  the  two  charges  cited  above  is  assigned  as  error. 

The  undisputed  evidence,  all  of  which  we  find  in  the  transcript, 
seems  to  fully  sustain  the  contention  of  plaintiffs  in  error  that 
they  never  sold,  or  offered  for  sale,  any  of  the  wines  or  liquors 
which  they  kept  on  storage  in  the  public  warehouse  at  New  Orleans; 
that  they  had  their  place  of  business  in  New  York,  where  they  en- 
tered into  and  made  all  the  contracts  for  the  sale  of  liquors  and 
wines  held  on  storage  in  the  city  of  New  Orleans;  and  that  the 
liquors  on  storage  in  New  Orleans,  and  so  sold  by  them,  were  de- 
livered by  the  warehouseman  to  the  purchasers  on  orders  in  their 
favor.  It  was  further  shown  that  the  said  liquors,  on  their  arrival 
at  New  Orleans,  were  often  not  put  in  the  warehouse,  but  delivered 
to  dealers,  who  had  purchased  them  at  New  York,  from  the  steam- 
ship landings;  that  the  warehouseman  delivered  the  goods  to  such 
purchasers  in  the  original  packages,  and  they  never  had  an  agent 
in  New  Orleans  authorized  to  offer  for  sale,  or  to  sell,  the  goods 
held  for  their  account  in  the  warehouse. 

The  government  does  not  contend  that  the  liquors  were  sold,  or 
offered  for  sale,  by  plaintiffs  in  error  at  New  Orleans.  Its  conten- 
tion is  that  their  acceptance  of  orders  sent  to  them  at  New  York,  and 
the  delivery  or  shipment  of  the  goods  there  sold,  by  the  public 
warehouseman  at  New  Orleans,  constitutes  in  law  a  sale  at  the 
latter  place.  Under  the  common  law,  a  sale  is  a  contract  for  the 
transfer  of  property  from  one  person  to  another  for  valuable  con- 
sideration, and  three  things  are  requisite  to  its  validity,  viz.  the 
thing  sold  which  is  the  object  of  the  contract,  the  price,  and  the 
consent  of  the  contracting  parties.     Under  the  law  of  Louisiana, 
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a  sale  is  considered  completed  as  soon  as  there  is  "an  agreement 
for  the  object  and  for  the  price  thereof,  although  the  object  has 
not  already  been  delivered  or  the  price  paid."  Rev.  Civ.  Code,  art. 
2450.  Where  a  sale  results  by  the  acceptance  of  an  order,  the  sale 
is  made  where  the  order  is  accepted.  Shuenfeldt  v.  Junkermann 
(C.  C.)  20  Fed.  357. 

Benjamin  on  Sales,  speaking  of  the  formation  and  completion  of 
sales  (page  1),  says: 

*'By  the  common  law,  a  'sale'  may  be  defined  as  a  transfer  of  the  absolute 
property  In  a  thing  for  a  price  in  money.  ♦  •  •  All  that  was  required 
to  give  validity  to  a  sale  of  personal  property,  whatever  may  have  been  the 
amount  of  value,  was  the  mutual  assent  of  the  parties  to  the  contract  As 
soon  as  it  was  shown  by  any  evidence,  verbal  or  written,  that  it  was  agreed 
by  mutual  assent  that  one  should  transfer  the  absolute  property  of  the 
thing  to  the  other  for  a  money  price,  the  contract  was  completely  proven  and 
binding  on  both  parties.  If,  by  the  terras  of  the  agreement,  the  property  in 
the  thing  sold  passed  Immediately  to  the  buyer,  the  contract  was  termed,  in 
the  common  law,  *a  bargain  and  sale  of  goods.* " 

A  primary,  material,  and  essential  result  which,  by  operation 
of  law,  flows  from  a  completed  sale,  is  that  the  title  to  the  property 
in  the  thing  sold  passes,  or  has  passed,  out  of  the  seller  into  the 
purchaser.  It  will  be  seen,  from  the  authorities,  that  delivery  is 
not  an  essential  element  in  or  to  the  completion  of  a  sale  of  personal 
property.  Delivery,  in  its  legal  sense,  may  denote  a  transfer  of 
title  to  the  thing  sold,  or  it  may  mean  a  transfer  of  possession. 
In  some  cases  between  the  parties,  as  well  as  between  them  and 
other  persons  affected  by  a  completed  "contract  of  bargain  and  sale 
of  goods,"  it  may  become  necessary  to  consider  whether  the  recip- 
rocal obligations  imposed  by  the  terms  of  the  sale,  on  the  seller 
and  buyer,  have  been  performed.  In  such  cases,  delivery,  whether 
constructive  or  actual,  may  be  an  evidence  of  performance.  In  the 
case  we  are  considering,  there  is  no  question  at  issue  of  performance 
by  either  the  seller  or  buyer  of  the  liquors  stored  at  New  Orleans. 
It  does  not  seem  necessary  to  discuss  the  incident  of  deliven,  or 
its  effect  on  the  sales  made  at  New  York  by  the  plaintiffs  in  error. 

We  have  been  referred  by  the  counsel  "for  the  government,  bj 
way  of  an  authority,  to  a  letter  emanating  from  Internal  Revenue 
Commissioner  Scott  (1  Synopsis  of  Decisions  Treas.  Dept.  vol.  1, 
p.  047).  The  letter  relates  to  a  subject-matter  not  dissimilar  to  the 
case  we  are  considering.  We  quote  from  the  concluding  paragraph 
of  the  letter  as  follows: 

"A  distinct  and  st^parate  special  tax  is  required  to  be  taken  out  by  a  liquor 
dealer  at  every  place  at  which  he  completes  sales  by  deliveries  of  liquors, 
without  having  made  prior  constructive  deliveries  thereof  to  his  customers 
at  his  regular  place  of  business  for  which  he  holds  requisite  stamp." 

It  seems  to  be  conceded  by  the  author  of  the  letter  we  have  just 
mentioned  that,  if  a  constructive  delivery  of  the  liquors  in  question 
was  made  at  New  York  by  the  vendors,  the  license  taken  out  by  the 
plaintiffs  in  error  covers  their  right  to  sell,  without  additional 
tax  at  New  Orleans,  under  the  statement  of  facts  shown  in  the 
record.  The  facts  in  the  record  show  clearly  enough  that  there  was 
a  constructive  delivery  made  at  New  York  to  the  purchasers  of 
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gocb  goods  as  were,  at  the  time  of  the  completed  sale,  in  the  ware- 
honse  at  New  Orleans. 

We  do  not  agree  with  the  suggestion  of  counsel  for  the  defendant 
in  error  that  the  statute  imposing  a  license  tax  should  be  liberally 
construed  in  favor  of  the  government.  We  think  the  language  em- 
bodied in  the  statute  should  be  fairly  and  judicially  construed,  as 
between  both  parties.  It  is  true  that  the  intendment  of  the  statute 
is  to  impose  and  collect  revenues  for  the  government.  It  may  be 
said,  further,  in  reply  to  the  suggestion  of  counsel,  that  the  gov- 
ernment, in  the  exercise  of  its  legislative  will,  imposes  all  the 
license  taxes  required  of  traders,  and  that  in  so  doing  the  statutes 
relating  to  the  collection  of  the  revenues  essential  for  its  support 
contain  language  satisfactory  and  ample  to  state  and  make  clear 
the  extent  of  the  liabilities  it  imposes  on  a  licensee  before  he  can 
enter  into  commerce  at  any  place  in  the  United  States.  The 
courts  should  hold  the  trader  who  enters  competitive  commerce  to 
a  full  discharge  of  the  obligations  lawfully  imposed  on  him,  but  the 
obligation  should  be  measured  and  determined  by  judicial  interpre- 
tation of  the  law. 

The  plaintiffs  in  error  have  paid  a  license  tax  for  1898  at  New 
York  for  the  privilege  of  selling  and  offering  to  sell  liquors  in  the 
United  States.  The  government,  in  stating  the  conditions  under 
which  a  trader  becomes  a  debtor  for  a  license,  says  that  whoever 
"sells  or  offers  for  sale  liquors,"  etc.,  shall  pay  special  tax.  The 
words,  "sells  or  offers  for  sale,"  are  used  in  their  legal  sense,  and 
we  must  give  such  fair,  judicial  interpretation  to  them  in  this  case 
as  we  would  or  should  in  a  case  where  the  government  was  not  a 
party.  Presumably,  so  far  as  the  evidence  discloses  the  transac- 
tion between  the  seller  and  buyer,  a  transfer  by  operation  of  law 
of  the  title  in  the  property  sold  was  made  by  plaintiffs  in  error  to 
the  purchaser  wherever  he  may  have  been.  It  may  be,  too,  that 
the  delivery  order,  which  seems  to  have  been  transmitted  to  the  ware- 
houseman at  New  Orleans,  designated  and  made  certain  the  quan- 
tity and  quality  of  the  goods  sold  by  plaintiffs  in  error  at  New 
York.  If  such  should  prove  to  be  the  case,  it  may  follow,  presumably 
by  operation  of  law,  that  delivery,  constructively,  was  thereby  made 
at  New  Y'ork.  Under  the  legal  import  of  such  orders,  and  a  fair 
view  of  the  facts,  it  may  follow,  too,  tliat  the  warehouseman,  as 
soon  as  the  orders  were  transmitted  from  the  seller  to  the  buyer, 
ceased  to  be  the  bailee  of  the  commercial  house  at  New  York,  and 
became  a  bailee  of  the  purchaser. 

It  will  be  seen  that  we  have  assumed,  as  it  appears  to  have  been 
assumed  by  the  trial  judge  as  well  as  by  the  counsel  on  either  side, 
that  the  evidence  is  free  from  conflict  upon  material  issues  of  fact. 
We  do  not  think  such  is  the  case,  nor  are  we  able  to  discover  any 
evidence,  either  direct  or  circumstantial,  which  makes  it  at  all  cer- 
tain that  plaintiffs  in  error  ever  sold  at  any  place  liquors  in  quanti- 
ties of  more  than  five  gallons. 

We  have  considered  and  passed  upon  the  questions  of  law  sub- 
mitted in  the  charges  refused  by  the  court  as  if  the  evidence  war- 
ranted certain  presumptions  of  fact;   but  we  do  not  mean,  in  dis- 
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posing  of  the  case  adversely  to  the  defendant  in  error,  to  say  that 
such  presumptions  of  fact,  as  we  have  suggested,  would  be  author- 
ized if  all  the  fact3  illustrating  the  transactions,  the  legal  import 
of  the  delivery  order,  and  other  issuable  matters  of  fact  had  been 
given  to  the  jury. 

The  whole  question  as  to  whether  the  sale  was  completed  at  !New 
York,  as  well  as  to  the  matter  of  constructive  or  actual  delivery, 
may  depend  on  the  delivery  orders.  The  language  of  the  ordere  is 
not  given  in  the  evidence.  They  might  show  that  it  was  the  inten- 
tion of  the  parties  to  defer  the  completion  of  the  sale  and  the  mat- 
ter of  delivery  until  one  or  the  other  of  them  could  or  should  or 
had  done  something  provided  for  in  their  stipulation.  The  evidence 
disclosed  in  the  record  is  faulty  in  its  limitations  on  material  issues 
of  fact,  but,  however  its  meagemess  may  have  made  it  difficult  for 
the  jury  to  satisfactorily  determine  the  issuable  matters,  we  think 
the  trial  court  erred  in  directing  a  verdict  for  the  defendant  in  error. 

Applying  the  rules  of  law  relating  to  sales  which  we  have  shown 
are  well  founded  in  the  civil  as  well  as  in  the  common  law  to  the 
evidence  in  the  case,  we  think  the  jury,  if  the  case  had  been  given 
to  it,  might  fairly  have  concluded  that  *^e  bargain  and  sale"  of 
the  goods  sold  was  completed  in,  and  constructive  delivery  was  made 
at,  New  York.  The  charges  refused  were  directed  to  the  purpose 
of  presenting  the  law  applicable  to  the  facts,  and  those  facts,  to- 
gether with  the  presumptions  of  fact  fairly  deducible  frcHn  than, 
forbade  the  government  to  collect  a  wholesale  liquor  tax  at  New 
Orleans  from  the  plaintiffs  in  error,  and  the  charges  should  have 
been  given  to  the  jury.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  case  is  remanded,  with  instructions  to  grant  a  new  triaL 


(101  Fed.  430;   102  Fed.  134.) 

WOLFSON   V.   UNITED    STATES. 

(CJircuit  Court  of  Appeals,  Fifth  Circuit    April  10,  1900.) 

No.  770. 

1.  Grand  Jury— Irregularity  in  Organization — Waivkr  of  OBJBcnoif. 

Objections  to  a  grand  jury,  based  on  the  gronnd  merely  of  Irregularity 
in  its  organization,  from  which  fact  defendant  has  suffered  no  prejudice, 
are  not  viewed  with  favor,  and  will  not  be  sustained  where  only  raised 
by  a  motion  to  quash,  filed  more  than  two  months  after  the  indictment 
is  returned,  although  the  defendant  was  placed  under  bond  to  await  the 
action  of  such  grand  Jury  prior  to  the  term  at  which  It  was  drawn  and 
impaneled. 

2.  Criminal  Law— Evidence— Proving  Other  Offenses. 

On  the  trial  of  a  Joint  indictment  charging  an  employ^  of  a  national 
bank  with  having  unlawfully  abstracted  money  from  the  bank,  and  the 
drawer  of  checks  upon  which  the  money  was  paid  out  with  having  aided 
and  abetted  in  such  abstraction,  evidence  to  show  that,  while  the  second 
defendant  had  apparently  a  balance  to  his  credit,  as  shown  by  the  books, 
his  account  had  in  fact  been  overdrawn  for  years,  is  relevant  and  admis- 
sible, although  it  also  tends  to  establish  other  offenses,  prosecution  for 
which  is  barred  by  limitation. 


Digitized  by 


Google 


WOLFSON   V.  UNITED   STATES.  423 

4L  8amb — Dependant  as  Witness— Trial  op  Dependants  Jointly. 

Under  Act  March  16,  1878  (20  Stat.  30),  providing  that  in  the  trial  of 
persons  charged  with  criminal  offenses  In  the  courts  of  the  United  States 
"the  person  so  charged  shall,  at  his  own  request,  hut  not  otherwise,  be 
a  comi>etent  witness,*'  one  of  two  defendants  jointly  indicted  and  tried 
may,  at  his  own  request,  be  examined  as  a  witness  by  the  government. 
Boarman,  District  Judge,  dissenting. 

Id  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

J.  D.  Rouse  (W.  O.  Hart,  Wm.  Grant,  and  A.  Q.  Brice,  on  the 
brief),  for  plaintiff  in  error. 
J.  Ward  Gurley,  U.  S.  Atty. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BOARMAN, 
District  Judge. 

SHELBY,  Circuit  Judge,  delivered  the  opinion  of  the  court. 
Three  indictments  were  found  against  Frank  B.  Leefe,  a  bookkeeper 
of  the  Union  National  Bank  of  New  Orleans,  and  Joseph  N.  Wolf  son, 
the  plaintiff  in  error.  All  of  the  indictments  were  for  offenses  com- 
mitted under  section  5209  of  the  Revised  Statutes  of  the  United 
States.  In  the  first  indictment  Leefe  was  charged  in  91  counts  with 
the  abstraction  of  moneys,  notes,  and  credits  of  the  Union  National 
Bank  of  New  Orleans,  and  Wolfson  was  charged  with  having  aided 
and  abetted  him  in  such  abstraction.  In  the  second  indictment 
Leefe  was  charged  in  91  counts  with  having  misapplied  the  moneys, 
notes,  and  credits  of  the  Union  National  Bank  of  New  Orleans,  and 
Wolfson  was  charged  with  having  aided  and  abetted  him  in  such 
misapplication.  In  the  third  indictment  Leefe  was  charged  in  134 
counts  with  having  made  false  entries  in  the  books  of  the  Union  Na- 
tional Bank  of  New  Orleans,  and  Wolfson  was  charged  with  having 
aided  and  abetted  him  in  such  false  entries.  On  motion  of  the  dis- 
trict attorney  the  indictments  were  ordered  to  be  consolidated,  and 
tried  as  one  case.  The  defendants  were  tried,  and  the  jury  returned 
a  verdict  of  guilty.  The  defendants  were  then  sentenced  to  im- 
prisonment in  the  penitentiary  for  eight  years.  The  defendant  Wolf- 
son thereupon  sued  out  this  writ  of  error,  seeking  to  reverse  the 
judgment  against  him.  The  record  contains  457  printed  pages. 
There  are  24  assignments  of  error.  It  is  conceded  that  several  of 
the  questions  raised  were  decided  adversely  to  the  plaintiff  in  error 
by  the  circuit  court  of  appeals  for  the  Fifth  circuit  in  recent  cases 
involving  indictments  similar  to  those  in  the  present  case.  Gardes 
V.  U.  S.,  and  Girault  v.  Same,  58  U.  S.  App.  219,  30  C.  C.  A.  596,  87 
Fed.  172;  Gallot  v.  Same,  58  U.  S.  App.  243,  31  C.  C.  A.  44,  87  Fed. 
446.  We  have  carefully  examined  and  considered  all  the  assign- 
ments of  error.  In  this  opinion,  however,  we  shall  comment  only 
on  questions  which  we  deem  important,  and  which  have  not  been 
decided  in  the  cases  above  cited. 

1.  It  is  assigned  that  the  court  erred  in  overruling  the  motion  to 
qnash  the  indictments,  because  the  grand  jury  that  found  the  indict- 
ments was  not  lawfully  constituted  and  impaneled.  It  is  not  al- 
leged in  the  motion^  or  claimed^  that  there  was  any  unfairness^  that  a 
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prejudiced  grand  jury  was  selected,  or  that  any  one  of  the  grand 
jurors  was  incompetent,  or  in  any  way  disqualified.  The  questions 
raised  relate  to  the  procedure  by  which  the  grand  jury  was  selected 
and  impaneled.  The  following  is  the  statute  which  it  is  claimed  was 
violated: 

"Every  grand  Jury  impaneled  before  any  district  or  circuit  court  shall 
consist  of  not  less  than  sixteen  nor  more  than  twenty- three  persons,  .If  of 
the  persons  summoned  less  than  sixteen  attend,  they  shall  be  placed  on  the 
grand  jury,  and  the  court  shall  order  the  marshal  to  summon,  either  im- 
mediately or  for  a  day  fixed,  from  the  body  of  the  district,  and  not  from 
the  bystanders,  a  sufficient  number  of  persons  to  complete  the  grand  jury. 
And  whenever  a  challenge  to  a  grand  jury  Is  allowed,  and  there  are  not 
in  attendance  other  jurors  sufficient  to  complete  the  grand  jury,  the  court 
shall  make  a  like  order  to  the  marshal  to  summon  a  sufficient  number  of 
persons  for  that  purpose."     Rev.  St.  §  808. 

The  court  ordered  that  the  names  of  23  persons  be  drawn  to  consti- 
tute the  grand  jury.     The  court  also  ordered  that   10  additional 
names  of  persons  be  drawn  to  serve  as  grand  jurors.     The  grand  jurr 
was  organized  by  first  calling  the  23  persons  first  drawn.    Sixteen 
of  them  appeared,  and  were  sworn  as  grand  jurors,  together  with  7 
of  the  10  ordered  to  be  drawn  and  summoned.    A  grand  jury  com- 
posed of  these  23  persons  was  organized  and  sworn.     The  contention 
of  the  plaintiff  in  error  is  that,  as  IG  of  the  23  persons  first  drawn  ap- 
peared, the  court  was  without  jurisdiction  or  authority  to  impanel  a 
grand  jury  composed  of  more  than  16.    It  is  also  contended  that  the 
court  was  without  authority  to  order  drawn  and  summoned  the  10 
in  addition  to  the  venire  of  23  persons.     The  practical  question  to  be 
decided  by  this  court  is  whether  the  trial  court  committed  a  re- 
versible error  in  overruling  the  motion  to  quash  the  indictment.    It 
is  well  settled  that  a  motion  or  plea  challenging  the  organization  of  a 
grand  jury  should  be  made  at  the  first  opportunity.     A  defendant 
under  bond,  whose  case  is  to  be  examined  by  the  grand  jury,  shouH 
if  opportunity  iS  presented,  make  his  objections  to  the  grand  jury 
before  it  passes  on  his  case.    He  should  not  be  permitted,  knowing^ 
that  his  case  is  to  be  presented  to  the  grand  jury,  and  having  an 
opportunity  to  object  to  its  competency,  to  wait,  and  take  chances, 
and  then  object  to  it  after  an  indictment  is  found.     If  no  opportunity 
is  had  to  object  before  indictment,  it  may  be  made  the  first  oppor- 
tunity after  indictment  is  found.    Wolfson  was  first  arrested  on 
these  charges  on  September  21,  1896,  and  gave  bond  on  October  6, 
1896,  to  appear  before  the  circuit  court  of  the  United  States  for  the 
Eastern  district  of  Louisiana  on  the  2d  day  of  November,  1896.    The 
order  to  draw  the  grand  jury  was  made  on  November  26,  1896.    The 
grand  jury  was  drawn  and  the  venire  sunmioned  on  November  30, 
1896.     The  indictments  were  returned  and  filed  in  court  4  months  and 
20  days  later  (April  20,  1897),  and  2  months  and  13  days  afterwards 
(July  3,  1897)  the  objection  was  first  raised,  by  motion  filed  that  day, 
to  the  manner  of  the  organization  of  the  grand  jury.    No  explanation 
or  reason  is  given  for  the  delay.    Under  these  circumstances  we  are 
constrained  to  hold  that  the  objections  come  too  late.     In  Agnew  v. 
U.  S.,  165  U.  S.  36,  17  Sup.  a.  235,  41  L.  Ed.  624,  the  defendant  filed 
a  plea  in  abatement  seeking  to  quash  the  indictment  because  the 


Digitized  by 


Google 


WOLF80N    V.   UNITED   STATES.  425 

grand  jnry  had  not  been  drawn  and  impaneled  in  conformity  to  law. 
The  original  venire  was  issued  on  November  18,  1895,  and  the  second 
venire  was  issued  on  December  2,  1895.  The  court  opened  on  De 
eember  3,  1895,  and  the  indictment  was  returned  on  December  12, 
1895.  The  defendant  filed  his  plea  on  December  17,  1895.  The  su- 
preme court  held  that  the  plea  came  too  late.  Mr.  Chief  Justice 
Fuller,  delivering  the  opinion,  said: 

"Where  he  is  notified  that  his  case  is  to  be  brought  before  the  grand  jury» 
be  should  proceed  at  once  to  take  exception  to  its  competency,  for,  if  he 
lies  by  until  a  bill  is  found,  the  exception  may  be  too  late.  But  where  he 
has  had  no  opportunity  of  objecting  before  bill  found,  then  he  may  tike  ad- 
vantage of  the  objection  by  motion  to  quash  or  by  plea  in  abatement,  the 
latter  in  all  eases  of  contested  fact  being  the  proper  remedy.  •  ♦  •  The 
plea  does  not  allege  want  of  knowledge  of  tlireatened  prosecution  on  the 
pan  of  defendant,  nor  want  of  opportunity  to  present  his  objection  earlier, 
nor  assign  any  ground  why  exception  was  not  taken  or  objection  made  be- 
fore: and.  moreover,  the  plea  is  fatally  defective  in  that,  although  it  is 
stated  that  the  drawing  'tended  to  his  injury  and  prejudice,'  no  grounds  what- 
ever are  assigned  for  such  a  conclusion,  nor  does  the  record  exhibit  any  such." 

When  questions  relating  merely  to  the  regularity  of  the  organiza- 
tion of  the  grand  jury  are  raised  in  time,  they  are  not  viewed  with 
much  favor.  The  courts  would  peremptorily  check  and  punish  an 
effort  to  corruptly  organize  a  grand  jury  or  would  prevent  any  injus- 
tice or  unfairness  in  its  formation;  but,  when  nothing  of  that  kind 
itJ  shown,  or  even  alleged,  the  court  is  reluctant  to  grant  a  motion  to 
quash  the  indictment  on  account  of  irregularities  that  work  no  hard- 
ship or  injustice.  In  U.  S.  v.  Eagan  (C.  C.)  30  Fed.  608  (one  of  the 
few  cases  that  construe  the  statute  in  question  here)  it  was  insisted 
that  there  was  an  irregularity  in  the  organization  of  the  grand  jury 
because  five  of  the  jurors  were  not  drawn  in  the  manner  provided 
by  the  act  of  1879.    Judge  Brewer  said: 

"But  a  cbaUenge  to  a  gi'and  jury,  based  on  the  mere  ground  of  irregularity 
in  its  organization,  was -never  regarded  with  any  favor;  less  so  to-day  than 
ever." 

Judge  Thayer,  in  a  concurring  opinion  in  the  above  case,  conceding 
that  there  had  been  an  irregularity  in  choosing  five  of  the  grand 
jurors,  said: 

"But  this  irregularity  in  choosing  the  five  grand  jurors  wiU  not  avail  (after 
the  jury  has  been  sworn,  and  have  found  indictments)  as  ground  for  quashing 
the  indictment  so  found,  either  on  plea  in  abatement  or  otherwise,  when  It 
appears  that  the  jurors  so  irregularly  chosen  were  competent  and  qualified 
Jurors,  residing  In  the  district,  and  that  the  only  Irregularity  consists  in  the 
method  of  selecting  them.  The  plea  In  abatement  does  not  in  my  judgment, 
state  any  fact  with  respect  to  the  five  additional  grand  jurors  that  would 
amount  to  a  disqualification,  either  at  common  law  or  under  the  statutes  of 
this  state,  if  the  defendant  had  been  present  to  challenge  them  before  they 
were  sworn." 

It  is  unnecessary  to  express  an  opinion  further  on  the  question  here 
raised.  The  trial  judge  was  justified  in  overruling  the  motion  to 
quash  the  indictment,  because  the  objections  to  the  procedure  in 
organizing  the  grand  jury  were  not  made  in  proper  time.  To  hold 
otherwise  would  be  in  conflict  with  Agnew  v.  U.  S.,  supra. 

2.  It  is  assigned  that  the  court  erred  in  admitting,  against  the  ob- 
jection of  the  defendant,  the  testimony  of  Edward  P.  Moxey,  tending 
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to  show  that  the  account  of  the  defendant  with  the  Union,  National 
Bank  of  New  Orleans  had  been  largely  overdrawn,  as  appeared  from 
alleged  entries  in  the  books  of  that  bank  prior  to  the  2l8t  day  of 
April,  1894,  and  as  far  back  as  February,  1892,  covering  a  period  of 
time  more  than  three  years  prior  to  the  filing  of  the  indictments.    It 
is  insisted  that  the  evidence  of  Moxey  tended  to  show  the  commission 
of  criminal  offenses  for  which  Wolfson  was  not  on  trial,  and  that 
these  offenses  were  barred  by  the  statute  of  limitations.    One  of  the 
offenses  charged  in  the  indictment  was  the  unlawful  abstraction  of 
money  from  the  bank.    The  money  was  paid  out  on  Wolfson's  checks. 
Wolfson  apparently  had  to  his  credit  |267.97.     Some  of  the  checks 
were  drawn  for  sums  less  than  the  amount  standing  on  the  books  to 
Wolfson's  credit.    If  Wolfson  really  had  the  money  on  deposit,  that 
would  be  a  defense  to  the  charge,  because  it  would  be  no  fraud  to 
draw  out  his  own  money.    It  was,  therefore,  relevant  for  the  govern- 
ment to  prove,  if  it  could,  that  he  in  fact  had  no  money  to  his  credit; 
that  is,  the  government  had  the  right  to  prove,  if  it  could,  that  his 
account  was  overdrawn.    When  a  defendant  is  on  trial  for  one  of- 
fense, irrelevant  testimony  of  the  commission  of  another  offense 
should  not  be  received.    If,  however,  the  evidence  is  relevant,  if  it 
tends  to  prove  the  commission  of  the  offense  for  which  the  defendant 
is  on  trial,  or,  in  cases  where  the  intent  is  material,  if  it  tends  to 
show  the  intent  with  which  the  act  charged  was  committed,  the  fact 
that  the  evidence  shows  the  commission  of  another  offense  does  not 
serve  to  exclude  it.    In  Wood  v.  IT.  S.,  16  Pet.  342,  360,  10  L.  Ed.  987, 
994,  the  supreme  court,  Mr.  Justice  Story  speaking  for  the  court,  said: 

**Where  the  intent  of  the  party  is  matter  In  issue,  It  has  always  been  deemed 
allowable,  as  well  in  criminal  as  in  civil  cases,  to  introduce  evidence  of  other 
acts  and  doings  of  the  party  of  a  kindred  character,  in  order  to  iUnstnte  or 
establish  his  intent  or  motive  in  the  particular  act  directly  in  Judgment" 

In  the  case  of  Moore  v.  U.  S.,  150  U.  S.  57, 14  Sup.  Ct.  26,  37  L.  Ed. 
996,  the  defendant  was  indicted  for  the  murder  of  Charles  Pahner. 
The  government  relied  mainly  on  circumstantial  evidence.  Some  of 
this  evidence  tended  to  show  that  the  defendant  was  also  guilty  of 
the  murder  of  a  man  named  Camp.  Objection  was  interposed  to  that 
part  of  the  evidence.  Mr.  Justice  Brown,  speaking  for  the  court  in 
that  case,  said  (at  page  61,  150  U.  S.,  page  28,  14  Sup.  Ct.,  and  page 
998,  37L.Ed.): 

"The  fact  that  the  testimony  also  had  a  tendency  to  show  that  defendant 
had  been  guilty  of  Canip*8  murder  would  not  be  sufficient  to  exdude  it,  if  it 
were  otherwise  competent." 

The  trial  judge  carefully  limited  the  application  of  Moxey's  evi- 
dence. The  jury  was  instructed  as  to  its  purpose,  and  was  informed 
that  it  was  not  offered,  and  could  not  be  used,  for  the  purpose  of  con- 
victing the  defendants  of  offenses  for  which  they  were  not  on  trial 
The  fact  that  this  evidence  tended  to  prove  anotiier  crime  does  not, 
as  we  have  seen,  exclude  it.  The  fact  that  a  prosecution  based  on 
the  acts  offered  in  evidence  would  have  been  barred  by  the  statute  of 
limitations  is  immaterial.  If  the  evidence  was  relevant,  it  was  not 
affected  as  evidence  by  the  lapse  of  three  years  from  the  occurrences. 
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3.  The  trial  had  proceeded  several  days,  when  the  attorney  for  the 
defendant  Leefe  ofifered  him  as  a  witness.  Among  other  things,  the 
attorney  for  Leefe,  speaking  for  him,  said,  ^*I  now  ask  that  he  be 
heard,  and  he  himself  requests  to  become  a  witness."  The  attorney 
for  the  government  said,  ^*If  your  honor  please,  if  he  requests  it,  I 
have  no  objection."  The  attorney  representing  Wolfson  objected  to 
Leefe  as  a  witness,  because  he  was  a  co-defendant  with  Wolfson,  and 
on  trial  with  him,  and  because  he  could  not  be  heard  to  testify  in  any 
way  to  affect  his  co-defendant,  and  because  Leefe  was  indicted  as  the 
principal,  and  Wolfson  as  his  accomplice.  The  attorney  for  Wolfson 
also  suggested  that  it  was  irregular  to  offer  Leefe  as  a  witness  before 
the  government  had  closed  its  case.  The  following  proceedings  were 
then  had: 

**By  the  Court:  Has  the  goyemment  closed?  By  Mr.  Theard,  Attorney  for 
Leefe:  I  have  offered  him  freely  to  be  used  by  the  government,  if  the  govern- 
ment sees  fit  By  Mr.  Rouse,  Attorney  for  Wolfson:  Does  the  government 
-call  him?  By  Mr.  Gurley.  Attorney  for  the  Government:  The  government  ac- 
<«pt8  the  request,  and  will  examine  him  as  a  veitness  of  the  government  at  this 
time.    By  the  Court:    Swear  the  witness,  Mr.  Clerh:." 

I^^fe  was  sworn,  and  examined  and  cross-examined.  Wolfson  re- 
served an  exception  to  the  ruling  of  the  court  in  permitting  Leefe 
to  become  a  witness.  The  government  rested  at  the  conclusion  of 
l«efe's  examination.  The  ruling  of  the  court  on  this  point  is  as- 
signed as  error,  as  follows: 

"The  court  erred  In  admitting  the  defendant  Frank  B.  Leefe,  called  and 
examined  as  a  witness  on  behalf  of  the  United  States,  against  the  objection  of 
this  defendant,  and  In  permitting  his  testimony  to  go  to  the  jury  upon  the 
trial  of  this  cause  against  this  defendant's  objection,  he  being  joined  with  him 
In  said  Indictments,  and  being  then  and  there  on  trial  jointly  with  this  de- 
fendant before  the  same  jury." 

The  conmion  law  excluded  as  witnesses  parties  to  the  record  and 
persons  interested  in  the  result  of  the  trial.  The  rule  was  applied 
in  all  its  strictness  to  civil  cases,  preventing  even  a  nominal  plain- 
tiff from  testifying;  and  in  criminal  cases  a  defendant  at  ccnnmon  law 
could  not  be  a  witness  for  himself.  He  was  permitted  in  capital 
^ases,  and,  according  to  some  authorities,  in  cases  not  capital,  to 
make  an  nnswom  statement  to  the  jury,  but  not  as  a  witness,  and  he 
was  not  subject  to  cross-examination.  Whart.  Cr.  Ev.  (9th  Ed.)  p. 
359,  §  427.  A  defendant,  at  common  law,  was  ordinarily  not  per- 
mitted to  be  a  witness  for  or  against  his  co-defendant.  The  rule, 
however,  was  not  applied  with  all  the  strictness  of  the  similar  rule  in 
civil  cases.  If  the  co-defendant  pleaded  guilty,  he  was  a  competent 
witness,  before  sentence  was  pronounced  on  him  to  make  him  in- 
famous, and  to  disqualify  him,  although  nominally  he  was  a  party  to 
the  record.  Id.  p.  372,  §  439,  note  6.  If  he  were  acquitted,  or  if  the 
government  dismissed  the  case  as  to  him,  he  was  made  a  competent 
witness.  The  contention  of  counsel  for  the  plaintiff  in  error  is  well 
stated  in  his  own  words: 

"It  is  hornbook  learning  that,  where  two  persons  are  jointly  Indicted  and  put 
^n  trial  before  the  same  jury,  neither  can  be  a  witness  for  or  against  the 
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other  unless  the  interest  of  the  dne  so  called  has  been  terminated  either  by 
acquittal,  conviction,  or  nolle  prosequi." 

Many  authorities  sustain  this  view.  This  statement  of  the  com- 
mon law  is  useful  as  showing  the  barriers  to  getting  at  the  facts  of 
a  case,  which  modern  statutes  were  intended  to  remove.  Of  the 
wisdom  or  the  want  of  wisdom  of  these  common-law  rules  we  have 
nothing  to  say.  They  have  been  commended  as  preventing  perjury 
and  securing  justice,  and  condemned  as  stopping  the  mouths  of  those 
who  are  often  the  only  persons  that  know  the  facts  of  the  case.  Hie 
trend  of  legislation  and  judicial  decision  of  the  present  day  is  to  en- 
large, and  not  contract,  the  sources  of  evidence.  The  question  be- 
fore the  court  is  one  of  statutory  construction.  On  March  16,  1878, 
the  congress  enacted  the  following  statute: 

"An  act  to  make  persons  charjred  with  crimes  and  offenses  competent  wit- 
nesses in  the  United  States  and  territorial  courts.  Be  it  enacted,"  etc.,  **that 
in  the  trial  of  all  indictments,  informations,  complaints,  and  other  prcceed- 
ings  against  persons  charged  with  the  commission  of  crimes,  offenses,  and 
misdemeanors,  in  the  United  States  courts,  territorial,  courts,  and  cou^ts-raa^ 
tial,  and  courts  of  Inquiry,  in  any  state  or  territory.  Including  the  District  of 
Columbia,  the  person  so  charged  shall,  at  his  own  request  but  not  otherwise, 
be  a  competent  witness.  And  his  failure  to  make  sucli  request  shall  not  cre- 
ate any  presumption  against  him."    Act  March  16,  1878  (^  Stat  30,  c  37). 

This  statute  in  terms  makes  a  defendant  a  competent  witness. 
The  statute  does  not  say  "a  competent  witness  for  himself.''  It  does 
not  say  **a  competent  witness  for  the  government."  He  is  made 
simply  "at  his  own  request,  but  not  otherwise,''  a  competent  witness. 
It  would  clearly  be  improper  for  the  government,  while  he  was  on 
trial,  in  the  absence  of  a  request  on  his  part,  to  call  him  as  a  witness. 
The  purpose  of  the  law  was  to  make  defendants  competent  witnesses, 
but  at  the  same  time  preser\e  to  them  the  right  to  remain  silent  with- 
out prejudice.  When  any  defendant  chooses  to  testify,  the  statute 
permits  him  to  do  so.  It  does  not  matter  whether  his  testimony  is 
for  or  against  himself,  or  for  or  against  his  co-defendant.  The  onlv 
limitation  in  the  statute  is  that  he  shall  not  be  made  a  witness  except 
on  his  own  request.  Being  sworn  as  a  witness  at  his  own  request,  he 
is  amenable,  generally,  to  the  rules  governing  other  witnesses.  He 
could  testify  against  or  for  his  co-defendant  on  trial  with  him,  be- 
cause the  only  reason  why  he  could  not  do  so  at  common  law  was 
that  he  was  a  party  to  the  record,  and  interested  in  the  case.  In 
other  words,  the  only  common-law  reason  for  his  exclusion  was  that 
he  was  a  defendant  also  on  trial.  The  statute  clearly  removes  that 
objection.  The  fact  that  two  defendants  were  on  trial  does  not  pre- 
vent the  statute  applying.  There  is  nothing  in  it  to  confine  its  opera- 
tion to  cases  where  but  a  single  defendant  is  named  in  the  indict- 
ment. At  the  time  the  statute  was  passed,  the  law  permitted  two  or 
more  defendants  to  be  jointly  indicted.  It  was  left  in  the  discretion 
of  the  court  to  grant  or  refuse  separate  trials.  U.  S.  v.  Marchant, 
12  Wheat.  480,  6  L.  Ed.  700.  The  congress  surely  meant  that  this 
statute  should  be  applied  to  cases  where  several  defendants  were 
indicted  together,  so  as  to  make  each  of  them  a  competent  witness; 
otherwise,  it  would  have  been  left  in  the  discretion  of  the  court,  where 
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more  than  one  were  in  the  same  indictment,  to  abrogate  the  statute 
by  refusing  a  severance. 

*  We  think  the  statute  made  Leef e  a  competent  witness  at  his  own  re- 
qaest.  To  construe  it  otherwise  would  do  violence  to  its  plain  words, 
and  would  defeat  the  legislative  intent. 

The  authorities  construing  state  statutes  seem  to  sustain  the  view 
that  Leefe  was  a  competent  witness.  The  statute  in  Iowa  (Revision, 
§  3978)  provides  that  all  persons  "are  competent  witnesses  in  all 
cases,  both  civil  and  criminal,"  with  exceptions  not  material  to  be 
mentioned.  Construing  this  statute,  the  supreme  court,  Judge  Dillon 
delivering  the  opinion,  held  that,  "where  two  or  more  defendants  are 
jointly  indicted  and  tried,  each  may  call  upon  and  use  his  co-defend- 
ants as  a  witness,  the  same  as  though  separate  trials  had  been  grant- 
ed." It  would  seem  to  be  unreasonable,  said  the  court,  "to  make  the 
competency  of  a  witness  depend  alone  upon  the  fact  whether  the  trial 
were  joint  or  several,  and  whether  it  shall  be  joint  and  several  de- 
pendent upon  the  discretion  of  the  court.  That  is,  a  party  accused 
may  or  may  not  use  a  certain  witness,  in  the  discretion  of  the  court. 
Such  would  be  the  result  of  a  contrary  holding  in  the  case  before  us. 
Again,  the  rules  of  evidence  adopted  by  the  common  law  had,  in  many 
cases,  the  effect  to  bar  out  light.  The  tendency  of  modern  legislation 
and  modern  decision  is  to  remove  the  bars,  and  to  let  in  the  light.'' 
State  v.  (ligher,  23  Iowa,  318.  This  construction  of  the  statute  was 
followed  in  a  later  case.  State  v.  Stewart,  51  Iowa,  312,  1  N.  W. 
<>4r>. 

There  is  a  statute  in  Massachusetts  similar  to  the  United  States 
statute.  The  supreme  court  of  that  state,  construing  the  statute, 
held: 

"At  the  trial  of  an  indictment  aj^alnst  two  persons  Jointly,  if  one  of  them 
offers  himself  as  a  witness,  his  testimony  Is  competent  against  the  other 
defendant,  and  may,  by  permission  of  the  court,  be  Introduced  after  the  govern- 
ment has  rested  its  case."     Oom.  v.  Brown,  130  IMass.  279. 

In  Newman  v.  People,  63  Barb.  G30,  the  court  constnied  the  New 
York  statute  which  allows  a  defendant  to  testify.  That  statute 
makes  him  a  competent  witness  in  his  own  behalf.  It  was  shown  in 
the  court  below  that  the  defendant  had  been  cDnvicted  of  a  felony. 
The  court,  on  the  trial,  instructed  the  jury  to  wholly  disregard  his 
testimony.  On  appeal  the  supreme  court  reversed  the  decision  of  the 
lower  court,  and  held  that  the  law  "intended  to  allow  a  prisoner  the 
benefit  and  privilege  of  stating  to  the  jury  any  matter  which  was 
calculated  to  explain  the  charge  against  him.  This  privileijo  was  to 
be  enjoyed  irrespective  of  any  matter  which  could  disqualify  a  wit- 
ness under  ordinary  circumstances."  29  Am.  &  Eng.  Enc.  Law,  p. 
063,  notes  1,  2. 

In  construing  the  Maine  statute  the  supreme  court  of  that  state 
Raid: 

*The  reason  at  first  ^ven  for  not  allowing?  a  party  to  testify  was  his  inter- 
est. The  old  common  law  shuddered  at  the  idea  of  any  person  testifying  who 
bad  the  least  Interest.  But  that  reason  failed  sometimes.  In  many  civil  eases 
a  party  had  no  interest.  Then  it  was  decided  that  public  policy  or  expediency 
prevented  the  reception  of  the  testimony.  A  party  to  the  record  was  not  per- 
mitted to  testify,  whether  interested  or  not.     If  only  a  nominal  plaintiff,  he 


Digitized  by 


Google 


430  41  C.  C.  A.  REPORTS. 

could  not  testify,  either  for  the  plaintiff  or  defendant.  Kennedy  v.  Niles,  14 
Me.  54i  Without  much  reasoning  upon  the«subject,  the  law  pronounced  against 
It  The  rule  was  general.  But,  as  stringent  as  the  rule  was,  it  did  not  applj 
to  Indictments  to  Its  full  extent  The  parallel  between  civil  and  crimlnil 
cases  wks  not  kept  up.  If  a  man  was  indicted,  and  pleaded  guilty,  he  could 
testify  for  his  co-defendant  State  v.  Jones,  51  Me.  125.  If,  however,  he  wis 
sued  for  the  same  cause,  and  became  defaulted,  he  coidd  not  testify  for  his 
co-defendant  Gllmore  v.  Bowden,  12  Me.  412.  CJourts  seem  Inclined  not  to 
regard  a  co-defendant  In  a  criminal  case  as  a  party,  unless  *a  party  to  the  issue 
on  trial.'  That  distinction  is  taken  in  the  English  cases  before  cited.  To  be 
incompetent  to  testify,  the  defendants  must  be  in  charge  of  the  same  jury. 
Mr.  Starkie  struck  the  same  key,  who  declared  that  *an  indictment  against 
several  is  several  as  to  each.'  2  Starkie,  Ev.  11.  It  is  plainly  seen  that  there 
is  much  authority  and  reason  for  regarding  an  indictment  of  two  or  more  per- 
sons as  in  effect  a  Joint  and  several  indictment;  joint  when  the  accused  are 
tried  jointly,  and  several  when  tried  separately.  But  as  before  intimated, 
we  are  not  to  look  upon  the  question  before  us  as  exclusively  one  at  common 
law.  Our  statutory  enactments  bear  iqpon  it  They  have  weakened.  If  not 
abrogated,  the  arrangement  of  public  policy.  It  was,  no  doubt  the  design  of 
the  legislature  that  the  objection  to  the  competency  of  parties  as  witnesses 
should  be  removed  in  both  civil  and  criminal  cases.  In  civil  cases  the  door 
is  opened  wide.  In  criminal  cases  the  provision  is  this:  'In  all  criminal  trials^ 
the  accused  shall,  at  his  own  request  but  not  otherwise,  be  a  competent  wit- 
ness. ♦  ♦  ♦  The  husband  or  wife  of  the  accused  is  a  competent  witness.' 
Rev.  St  c.  134,  §  19.  While  this  enactment  does  not  cover  the  present  ques- 
tion with  literal  exactness,  it  approaches  it  affects  and  Influences  It  and  re- 
quires us  to  examine  the  matter  in  the  light  of  the  legislative  policy  declared 
by  it.  If  both  defendants  were  on  trial  at  the  same  time,  either  could  testify. 
Com.  V.  Brown,  130  Mass.  279.  If  the  argument  for  the  defendant  is  sound, 
then  the  common-law  rule  has  become  reversed.  Defendants  can  testify 
against  each  other  when  tried  together,  and  cannot  so  testify  when  tried  apart 
We  do  not  assent  to  such  a  proposition."    State  v.  Barrows,  76  Me.  401. 

Construing  the  Indiana  statute,  the  supreme  court  of  that  state 
said: 

"The  appellant  prosecutes  this  appeal  from  a  judgment  sentencing  him  to 
prison  for  the  crime  of  manslaughter.  He  was  jointly  Indicted  with  one 
George  Melrose,  and  the  latter  was  permitted  to  testify  as  a  witness.  In  this 
there  was  no  error.  At  common  law  the  weight  of  modern  authority  is  thai 
an  accomplice  may  testify  for  the  prosecution,  if  he  consults  to  do  so.  A  re- 
cent writer  says,  *A  few  cases  decide  that  an  accomplice  who  has  not  been  in- 
dicted is  competent  but  the  great  weight  of  authority  raises  no  distinctloD 
between  accomplices  who  have  been  and  those  who  have  not  been  indicted.* 
Rap.  Wit  §  21.  But  our.  statute  dispels  whatever  doubt  may  have  existed  before 
its  enactment  It  radically  changes  the  old  and  original  common-law  rule  and 
establishes  an  essentially  different  policy.  It  permits  the  accused  to  be  a 
witness  In  his  own  behalf.  It  declares  that  the  conviction  of  an  infamoosi 
crime  shall  not  disqualify  a  witness.  It  goes  further,  for  it  declares  that  in 
criminal  prosecutions  *the  following  persons  are  competent  witnesses:  All  per- 
sons who  are  competent  to  testify  in  civil  actions,  •  •  •  accomplices, 
when  they  consent  to  testify.*  Rev.  St.  1881.  §  1798.  In  civil  actions  parties 
may  be  witnesses,  and  no  witness  is  disqualified  because  he  conspired  with  an- 
other to  commit  a  tort  or  assisted  him  in  its  commission:  and  it  seems  diffi- 
cult to  perceive  why,  even  if  the  first  provision  quoted  stood  alone,  an  ac- 
complice would  not  be  competent  But  It  is  not  necessary  to  act  upon  that 
provision  alone,  for  it  must  be  taken  in  connection  with  the  other  that  we 
have  quoted,  and,  thus  taken,  no  doubt  can  exist  as  to  the  meaning  of  the 
statute.  The  statute  declares  that  all  accomplices  may  testify.  It  imposes 
no  limitations  and  creates  no  exceptions.  The  courts  have  no  authority  to  do 
either.  The  question,  however,  is  not  a  new  one  in  this  court  for  it  has 
always  been  held  that  an  accomplice  is  a  competent  witness.  Johnson  v. 
State,  2  Ind.  652;  Stocking  v.  Same,  7  Ind.  826;  Uhner  v.  Same.  14  Ind.  52; 
Johnson  v.  Same,  65  Ind.  269;  Ayers  v.  Same.  88  Ind.  275.     In  Ulmer  v.  Same. 
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8ai>ni,  and  In  Johnson  v.  Same,  supra,  the  witness  was  Jointly  Indicted  with  the 
accused.  In  Stocking  v.  Same,  supra,  the  court  said  of  the  testimony  of  an 
accomplice  tliat:  *It  is  very  true  that  the  evidence  of  persons  standing  in  such 
a  relation  to  each  other  should  be  carefully  scrutinized  by  the  court  and  Jury. 
Yet  to  exclude  it  altogether  would  often  exclude  the  only  means  of  disclosing 
smOt  For  this  reason  the  Revised  Statutes  abolished  the  distinction  which 
the  pronouncing  of  Judgment  formerly  made  in  regard  to  a  witness  that  was 
infamous.  2  Rev.  St.  1852,  p.  80,  §  238,  and  Id.  page  83,  §  243.  What  before 
affected  his  competency  under  that  enactment  goes  only  to  his  credibility.*  *^ 
Conway  v.  State,  118  Ind.  482,  484,  21  N.  E.  285. 

In  Benson  v.  U.  S.,  146  U.  S.  325,  13  Sup.  Ct.  60,  36  L.  Ed.  991,  the 
sapreme  court  held: 

**When  two  persons  are  Jointly  indicted  for  crime,  and  a  severance  is  or- 
dered, one  of  the  accused,  whose  case  is  undisposed  of,  may  be  called  and 
examined  as  a  witness  on  behalf  of  the  government  against  his  co^efendant'^ 

In  this  case  it  will  be  observed  that  a  severance  had  been  ordered, 
and  the  co-defendant  offered  as  a  witness  was  not  on  trial.  The  su- 
preme court,  however,  quoted  the  case  of  Com.  v.  Brown,  130  Mass. 
279,  approvingly.  The  court  said  (at  imge  330,  146  U.  S.,  page  63, 
13  Sup.  Ct.,  and  page  996,  36  L.  Ed.): 

"Indeed,  the  theory  of  the  common  law  was  to  admit  to  the  witness  stand 
only  those  presumably  honest,  appreciating  the  sanctity  of  an  oath,  unaffected 
as  a  party  by  the  result,  and  free  from  any  of  the  temptations  of  interest 
The  courts  were  afraid  to  trust  the  intelligence  of  Jurors.  But  the  last  fifty 
years  have  wrought  a  great  change  in  these  respects,  and  to-day  the  tendency 
is  to  enlarge  the  domain  of  competency,  and  to  submit  to  the  jury  for  their 
consideration  as  to  the  credibility  of  the  witness  those  matters  which  hereto- 
fore were  ruled  sufficient  to  Justify  his  exclusion.  This  change  has  been 
wronght  partially  by  legislation  and  partially  by  Judicial  construction.  By 
congress,  in  July,  1864  (Rev.  St  S  858),  it  was  enacted  that  in  the  courts  of  the 
United  States  no  witness  shall  be  excluded  in  any  action  on  account  of  color, 
or  in  any  clvU  action  because  he  is  a  party  to  or  interested  in  the  issue  tried,' 
with  a  proviso  as  to  actions  by  and  against  executors,  etc.  And  on  March  16, 
1878,  it  also  passed  an  act  permitting  the  defendant  in  criminal  cases  to  tes- 
tify at  his  own  request  (20  Stat.  30,  c.  37).  Under  that  statute,  if  there  had 
been  no  severance,  and  the  two  defendants  had  been  tried  Jointly,  either  would 
have  been  a  competent  witness  for  the  defendants,  and  though  the  testimony 
of  the  one  bore  against  the  other,  it  would  none  the  less  be  competent.  Com. 
V.  Brown,  130  Mass.  279.  The  statute  in  terms  places  no  limitation  on  the 
scope  of  the  testimony,  for  its  language  is,  *The  person  so  charged  shall  at  his 
own  request,  but  not  otherwise,  be  a  competent  witness.* " 

The  case  of  Benson  v.  U.  S.,  supra,  is  not  strictly  in  point,  because 
there  had  been  a  severance,  and  only  one  defendant  was  on  trial;  but 
the  language  of  the  opinion  shows  that  the  supreme  court  treats  the 
statute  as  placing  no  limitation  on  the  scope  of  the  testimony,  or  the^ 
competency  of  the  defendant  as  a  witness,  when  he  becomes  a  witness 
at  his  own  request. 

We  find  no  error  in  the  record  to  the  injury  of  the  plaintiff  in  error. 
The  judgment  of  the  circuit  court  is  affirmed. 

(May  10,  1900.) 

BOARMAN,  District  Judge  (dissenting).  The  two  defendants, 
I^e  and  Wolfson,  were  tried  on  the  same  indictment,  and  before 
the  same  jury;  each  of  them  having  different  counsel.  Each  of  the 
oamerous  counts  in  the  indictment  charges  and  shows  a  distinctive, 
subsftantive  crime.    A  number  of  the  counts  charged  such  crimes  as. 
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occurring  dehors  the  statute  of  limitation.  All  of  these  counts  were 
nolle  prosequied.  In  considering  the  reasons  herein  given  for  dissent- 
ing in  this  case,  it  will  be  necessary  to  keep  in  mind  that  this  is  not 
a  case  in  which  Wolfson,  one  of  the  co-defendants,  could  be  found 
guilty  unless  the  evidence  also  convicted  Leefe,  the  principal. 

I  think  it  will  be  conceded  that  the  evidence,  a  full  report  of  which 
we  have  before  us  in  the  record,  shows:  First,  that  the  government, 
up  to  the  moment  Moxey  was  permitted  to  give  the  testimony  to  which 
objection  was  unsuccessfully  made  by  defendant  Wolfson  (Leefe  not 
joining  in  this  objection),  had  offered  no  evidence  incriminating  Wolf 
son  in  the  case  on  trial ;  secondly,  that  the  government's  evidence,  op 
to  the  time  Leefe  was  allowed  to  testify  against  the  objection  of  Wolf- 
son, was  equally  as  free  from  incriminating  circumstances  against 
Wolfson.  1  think  it  will  be  further  conceded,  under  the  well-estab- 
lished jurisprudence  relating  to  criminal  trials,  that  if  the  government 
had,  before  the  time  that  Moxey  was  allowed  to  answer  the  objection- 
able questions,  rested  its  case,  the  court,  on  motion  of  defendant 
Wolfson,  would  have  readily  discharged  him  from  the  case.  The 
same  may  be  said  as  to  the  right  of  Wolfson  to  be  discharged  at  or 
before  the  time  Leefe  was  permitted  to  give  his  testimony.  At  neither 
of  these  periods  could  a  conviction  have  been  had  on  the  government's 
evidence  against  either  Leefe  or  Wolfson.  Under  the  jurisprudence 
relating  to  the  practice  in  criminal  trials,  Wolfson,  I  think,  had  a 
legal  right  at  either  of  those  periods  to  move  for  his  discharge  from 
the  case,  and  to  have  deprived  him  of  such  a  right  by  cutting  him  off 
from  exercising  it  was  error. 

I  think  the  evidence  of  Moxey,  to  which  objection  was  urged,  should 
not  have  been  admitted:  First,  because  it  related  to  sutetantive  of- 
fenses which  occurred,  if  they  occurred  at  all,  dehors  the  period  of 
limitation;  and  because  it  was  directed  to  the  purpose  on  the  part 
of  the  government  (though  this  purpose  is  denied  by  counsel  for  the 
government)  of  proving  that  defendant  Wolfson  was  guilty,  or  had 
been  antecedently  guilty,  of  a  distinctive,  independent,  extraneous 
crime,  which  crime,  if  committed  at  all  by  defendant,  was  begun  and 
completed  so  as  to  subject  him  to  indictment  before  the  day  when 
prescription  began  to  run  in  his  favor.  The  statute  of  limitation,  it 
is  conceded,  began  to  run  on  the  21st  day  of  April,  1894.  The  statute 
is  as  follows: 

"No  person  shall  be  prosecuted,  tried  or  punished  for  any  offense  not  capital 
*  *  *  unless  the  indictment  is  found  or  information  is  instituted  within 
three  years  after  such  offense  shall  have  been  committed."     Rev.  St.  i  1W4. 

It  was  conceded  on  the  argument  that  the  testimony  of  Moxev,  if 
true,  showed  conclusively  that  Wolfson  had  committed  an  independ- 
ent, extraneous  crime  antecedently  to  the  above  date. 

The  rule  as  to  prescription  or  limitations  seems  to  be  founded  on 
public  policy.  Such  policy  suggests  two  reasons  why  a  defendant, 
even  though  the  facts  in  the  case  might  show,  antecedently  to  said 
date,  that  he  had  committed  such  a  crime  and  acts  as  would,  in  law, 
incriminate  him  in  an  indictable  offense,  should  not  be  "prosecuted," 
**tried,"  or  "punished''  for  such  substantive  crime  after  the  time  fixed 
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id  the  statute  had  elapsed.    The  basic  principles  on  which  the  moral 
reason  of  the  rale  is  founded,  I  suggest^  rest  on  our  common  knowl- 
edge of  things.    The  reason  of  the  rule  suggests  that  with  a  lapse 
of  time  men  often  give  up  evil-doing  and  become  more  law-abiding 
citizens;  and,  secondly,  that,  after  the  lapse  of  the  time  fixed  by  the 
statutes,  the  courts,  because  of  the  infirmity  of  human  methods  and 
things,  become  less  efficient  in  their  purpose  to  fairly  administer  the 
law  between  the  state  and  the  defendant.    A  purpose,  too,  of  the  rule 
seems  to  be  that  the  law,  after  the  lapse  of  the  time  fixed,  is  disposed 
to  pardon  and  condone  such  independent  offense.    With  the  lapse  of 
time  fixed  by  law,  the  presumption  of  innocence,  as  to  a  crime  occur- 
ring dehors  the  statute,  ripens  into  a  legal  conclusion  of  innocence 
of  such  substantive  offense.    Considering  these  reasons,  it  may  be 
said  to  be  the  general  rule  that  a  defendant  in  a  pending  trial,  after 
the  lapse  of  the  period  of  limitation,  earns  by  operation  of  law  an  ab- 
solute indemnity  from  judicial  prosecution,  trial,  or  punishment  for 
any  extraneous  crime  in  which  the  government  might  show  he  may 
have  been  implicated.    Under  the  general  rule,  founded  upon  public 
policy,  the  law,  in  a  sense,  condones  or  pardons  him,  not  only  for  the 
offenses  which  he  may  have  committed  antecedently  to  such  fixed 
time,  but  guaranties  him  indemnity  from  any  damage  or  injury  that 
might  come  to  him  if  he  should  be  on  trial  for  some  offense  committed 
within  the  period  of  limitation.    To  be  tried,  means  that  a  person  has 
had  a  trial  under  legal  methods.    A  fair  view  of  the  legal  effect  of 
the  statute  we  have  cited  forbids  anything  relating  to  any  extraneous 
crime  to  be  used  in  the  pending  trial  which  may  aid  the  purpose  of 
the  government  to  convict  such  defendant  in  a  pending  case.    The  in- 
demnity invested  in  the  defendant  by  lapse  of  time  is  not  diminished 
because  it  may  be  that  the  extraneous  crime  was  a  similar  one  to 
the  offense  on  trial.    Notwithstanding  the  statute  of  limitations,  it  is 
argued  that  testimony  as  to  an  extraneous  crime  committed  at  any 
time,  if  such  crime  be  similar  to  the  one  for  which  the  defendant  is 
on  trial,  is  relevant,  and  should  be  admitted,  because  it  is  a  part,  or 
may  be,  of  the  res  gestae,  or  because  it  may  show  to  the  jury  trying 
the  case  the  intention  with  which  the  defendant  may  have  done  the 
criminal  acts  for  which  he  is  on  trial.    So  far  as  I  am  advised,  the 
United  States  courts  have  never  considered  the  legal  effect  of  the  stat- 
nte  of  limitation  as  to  the  admission  of  testimony  against  a  defend- 
ant in  a  criminal  case  to  show  he  was  implicated  in  an  extraneous 
crime  occurring  antecedently  to  the  day  the  statute  began  to  run  in 
his  favor;  nor  have  T  been  able,  in  an  extensive  examination  of  the 
8tate  authorities,  to  find  therein  authority  for  allowing  the  testimony 
offered  by  the  government,  for  any  reason,  to  show  the  defendant's 
connection  in  or  with  an  independent,  extraneous  crime  occurring  an- 
tecedently to  the  running  of  the  statute  of  limitation.    There  are  some 
cases  reported  from  both  jurisdictions  showing  that  testimony  has 
h|«n  admitted  to  show  that  a  defendant  was  implicated  in  a  crime 
■wnilar  to  the  one  for  which  he  was  being  tried,  when  such  crime  was 
committed  about  the  time  alleged  in  the  indictment;  but  in  none  of 
ttem,  so  far  as  I  have  seen,  is  the  question  we  are  now  considering 
^re  discussed.    The  state  statutes  of  limitations  usually  employ 
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language  not  so  liberal  in  its  indemnities  to  the  defendant  as  is  foand 
in  the  federal  statutes.  The  Texas  statute  of  limitations  briefly  for- 
bids "an  indictment  *  *  *"  in  certain  cases  'to  be  presented 
within''  so  many  years.  The  statute  of  limitations  of  Louisiana  is 
along  the  same  line.  The  other  several  states,  so  far  as  I  have  exam- 
ined them,  have  similar  statutes  to  those  I  have  quoted.  Decisions  of 
the  state  courts  on  the  question  I  am  considering  would,  of  course,  be 
based  on  the  language  of  their  statutes  of  limitation.  Such  dedsions 
would  be  advisory  or  persuasive,  but  not  at  all  controlling,  in  the  mat- 
ter I  am  discussing.  The  United  States  statute  forbids  a  person  to  be 
"prosecuted,"  to  be  'iried,"  or  to  be  "punished"  for  an  offense  com- 
mitted dehors  the  statute.  In  the  absence  of  authority  to  the  con- 
trary, I  think  a  fair  interpretation  of  the  words  "prosecuted,"  *tried,^ 
and  "punished,"  when  they  are  considered  in  relation  to  the  reasoning 
and  philosophy  on  which  the  rule  of  limitation  is  founded,  and  in  re- 
lation to  the  common-law  rules  of  evidence,  which  are  grounded  on 
the  principles  which  secure  for  defendants  a  fair  trial  under  well- 
established  legal  methods,  authorizes  the  suggestion  that  the  legal 
effect  of  the  statute  is  to  run  a  line  dividing,  radically,  as  to  the  de- 
fendant on  trial,  his  past  from  the  present,  and  to  say  to  him  that  he 
has,  in  the  philosophy  and  reason  of  the  law,  by  the  lapse  of  time, 
earned  an  absolute  indemnity,  so  far  as  the  government  is  conc^ned, 
from  having  anything  said  or  done  in  its  courts,  for  any  purpose,  as 
to  any  extraneous  crime  in  which  he  may  have  been  antecedently 
thereto  implicated. 

The  testimony  of  Moxey  as  to  objectionable  extraneous  matters  was 
earnestly  objected  to  by  Wolfson's  counsel  on  the  ground  that  the 
government  could  not,  for  any  purpose,  in  the  pending  case,  go  behind 
the  line  which  in  law  divides  the  present  from  the  past  of  the  defend- 
ant. The  district  attorney  urged  that  the  evidence  as  to  substantive 
crimes  dehors  the  statute,  ex  necessitate  rei,  should  be  admitted,  so 
that  he  would  be  able,  after  proving  such  crimes,  to  prove  the  fraudu- 
lently false  condition  of  Wolfson's  account  on  a  day  within  the  pre- 
scriptible  time.  It  was  contended  by  him,  notwithstanding  the  bank's 
books  on  the  21st  day  of  April,  1894,  showed  a  credit  in  Wolfson's 
favor,  that  as  a  matter  of  fact  on  that  day  he  was  a  fraudulent  debtor 
to  the  bank,  and  had  no  funds  to  his  credit  therein  upon  which  he 
could  lawfully  draw.  In  order  to  prove  this  contention,  the  court 
allowed  Moxey,  after  saying  that  Wolfson's  account  was  apparently 
not  overdrawn  upon  the  said  day,  to  state,  substantially,  that  as  a  mat- 
ter of  fact  it  was  largely  overdrawn  by  him,  and  that  he  was  in  fact 
a  fraudulent  criminal  debtor,  and  not  a  creditor,  of  the  bank.  Moxey 
was  allowed  further  to  say,  substantially,  that  Wolfson  had  repeatedly 
been  guilty,  antecedently  to  that  day,  of  feloniously  overdrawing  his 
account  with  the  bank;  that  he  had  often  committed  distinctive,  com- 
pleted, extraneous  crimes  similar  to  the  crime  for  which  he  was  then 
on  trial.  If  Moxey's  testimony  was  true,  it  follows,  of  course,  that 
Wolfson  was  criminally  implicated  in,  or  guilty  of,  such  extraneous 
crimes.  It  appears  that  the  trial  judge  zealously  endeavored  to  keq) 
Wolfson  from  being  "prosecuted"  or  "tried"  for  such  extraneous  crimes, 
and  sought  earnestly  to  forbid  the  jury  to  enter  upon  the  trial  of 
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him  for  any  such  offenses;  but  was  it  within  the  possibilities  of  judi- 
cial suggestion,  under  the  proceedings  that  were  then  going  on,  to 
forbid  him  to  be  "tried,"  if  not  "punished,"  for  the  extraneous  crimes 
about  which  Moxey  testified?    In  the  very  nature  of  things,  whether 
we  judge  from  the  matters  and  things  that  were  then  going  on  in 
the  court  in  the  pending  trial,  or  from  our  knowledge  of  the  effect  that 
BQch  testimony  would  have  on  the  jury,  the  hurtful  fact  remains  that 
the  facts  as  to  the  extraneous  crimes  were  being  heard  and  "tried" 
contradictorily  in  the  pending  case.    The  district  attorney  urged  that 
Wolf  son's  account  had  "to  be  taken  as  a  whole";  inferring  that  the 
crime,  though  the  indictment  sets  up  counts  charging  distinctive 
crimes,  was  a  continuous  one,  and  that  if  he  was  not  allowed  to  pro- 
ceed in  that  way,  notwithstanding  the  statute  of  limitation,  "the  de- 
fendant would  be  done  injustice,  and  that  it  would  be  utterly  impos- 
sible, by  the  nature  of  the  case,  to  prove  it."    Clearly  the  prosecuting 
attorney  meant  to  prove  Wolfson's  guilt  by  showing  the  very  ex- 
traneous crimes  which  were  charged  in  the  several  counts,  and  which 
he  had  "nolled"  because  the  acts  charged  therein  occurred  before 
the  said  date.    It  is  clear  that,  if  he  meant  to  do  so,  he  must  enter  upon 
a  trial  contradictorily  with  the  defendant  upon  the  question  as  to 
whether  Wolf  son  was  guilty,  or  had  been  implicated  in  the  extraneous 
crimes  similar  to  the  one  for  which  he  was  on  trial.    The  only  way 
the  government  could  show  that  Wolfson  was  guilty,  or  implicated 
in  the  extraneous  crimes,  was,  under  the  trial  methods  in  court,  to 
show  it  contradictorily  by  legal  and  satisfactory  evidence.    For  what 
nse  or  for  what  purpose,  to  be  served  in  the  pending  trial,  did  the 
United  States  attorney  zealously  endeavor  to  have  such  testimony 
given  to  the  jury?    His  only  legal  purpose  must  have  been  to  learn, 
by  satisfactory  proof,  whether  or  not  Wolfson,  as  a  matter  of  fact, 
had,  antecedently  to  the  fixed  date,  conmiitted  such  extraneous  crimes, 
fio  that  the  result  of  the  trial  thereon,  if  against  Wolfson,  might  be 
valuable  to  the  jury  in  determining  the  matter  of  intention.    Such 
proof  could  be  used  or  made  relevant  in  the  pending  case  only  after 
the  defendant  was  criminally  connected  with  the  extraneous  crime 
by  legal  evidence.    The  difficulties  the  government's  counsel  was  con- 
tending against,  it  appears  to  me,  were  difficulties  inherent  in  the 
natnre  of  the  case;  and  he  sought  to  prove  by  methods,  as  I  think,  un- 
warrantable in  law,  a  case  that  otherwise,  as  he  suggested,  it  may 
^ve  been  impossible  to  prove  against  the  defendant  Wolfson.    In  this 
effort  he  seems  to  have  had  the  approval  of  the  judge,  who  zealously, 
in  his  suggestions,  on  admitting  the  testimony  to  the  jury,  endeavored 
to  forbid  the  jury  to  try  Wolfson  on  the  issue  as  to  the  extraneous 
crimes.    Our  everyday,  commonplace  knowledge  of  men  and  things 
suggests  unerringly  that  the  a<hni8sion  of  the  testimony  on  which 
the  gnilt  vel  non  of  Wolfson  in  the  extraneous  crimes  was  determined 
imperiled  the  opportunity  of  the  defendant  Wolfson  to  enjoy  a  fair 
trial  under  legal  methods  in  the  criminal  prosecution  against  him. 

Considering  these  matters  further,  it  will  be  seen  that  there  are 
two  material  elements  in  the  crime  charged  against  Leefe  and  Wolf- 
«on,  viz.:  The  commission  of  the  act  itself,  of  overdrawing,  and  the 
felonious  intention  in  committing  such  act.    The  mere  act  of  over- 
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drawing  his  account  would  not  be  criminal  in  Wolfson.  To  incrim- 
inate Wolfson  in  the  acts  of  Leefe,  it  must  be  shown  that  the  over- 
drawing was  fraudulently  effected  against  the  bank,  and  that  the 
principal  and  accessary  acted,  in  the  overdrawing  charge,  in  the  exer- 
cise of  a  felonious  intenti6n  conunon  to  both  of  them.  It  matters  not 
at  what  time  the  felonious  intention  came  into  the  mind  and  porpose 
of  both  or  either  of  them  to  do  the  criminal  acts  charged  in  the  in- 
dictment. No  crime  was  committed  by  either  or  both  of  them  until 
the  act  of  fraudulently  overdrawing  was  ccnnmitted.  Every  over- 
drawing, in  itself,  with  such  intention,  made  up  a  substantive,  com- 
pleted crime.  Of  course,  the  fraudulent  act  of  overdrawing  followed 
the  felonious  intention.  The  formation  of  the  intention  to  plunder 
the  bank  might  have  existed  a  short  or  a  long  while  before  the  crim- 
inal acts  could  be  charged  against  Wolfson,  but  an  indictment  cannot 
be  founded  merely  on  criminal  intention.  The  acts  or  things  done  l^ 
either  of  the  defendants  which  merely  show  the  beginning  or  active 
life  of  an  intention  in  the  defendants  to  plunder  the  bank,  whether 
or  not  such  acts  or  things  were  done  antecedently  to  the  running  of 
the  statute,  may,  if  not  too  far  remote,  be  relevant  testimony  to  ^w 
circumstantially  the  intention  with,  which  the  criminal  act  charged 
may  have  been  done.  The  prosecution  may  show  facts  occurring 
dehors  the  statute  which  in  themselves  reasonably  suggest  the  exist- 
ence of  an  intention  to  do  or  carry  out  a  criminal  act,  whore  the  act 
itself  was  committed  within  the  statute;  but  I  do  not  think,  for  any 
purpose,  the  government  should  be  allowed  to  go  behind  the  line 
drawn  by  its  statute  of  limitation  to  prove  by  trial  evidence  a  crim- 
inal act  itself  against  the  defendant. 

Cases  in  which  the  legal  effect  of  the  statute  of  limitations  was 
not  at  issue  or  discussed  can  be  readily  cited,  from  the  reasoning  in 
which  ahthority  may  be  deduced  for  allowing  the  prosecution  to  offer 
evidence  to  show  that  a  defendant  answering  to  a  charge  of  counter- 
feiting, say,  "did  at  or  about"  the  day  laid  in  the  indictment  pass 
simile^  spurious  coin  upon  other  persons.  Of  course,  this  could  for 
no  purpose  be  shown  until  after,  in  the  pending  trial,  the  defendant 
was  by  sufficient  evidence  criminally  implicated  in  the  material  mat- 
ters for  which  he  was  being  tried.  After  defendant  was  criminally 
implicated  in  passing  spurious  coin  at  a  time  within  the  statute,  it 
would  be  competent  for  the  prosecution  to  show  that  he  had  in  his 
possession  spurious  coin  at  a  time  dehors  the  statute.  Similar  cases, 
too,  may  be  cited,  from  the  reasoning  in  which  authority  may  be  de- 
duced to  allow  the  prosecution  in  the  trial,  say,  of  a  person  for  horse- 
stealing at  a  date  fixed  in  the  indictment,  to  offer  testimony  to  show 
that  the  defendant  was  seen  frequently  at  or  about  the  bam  or  lot 
from  which  the  horse  was  taken  before  the  statute  b^an  to  run;  for 
being  frequently  at  the  bam,  even  with  an  intent  to  steal,  whether  be- 
fore or  after  the  date  the  statute  began  to  run,  is  not  a  criminal  act. 
Taking  the  horse,  within  the  statute,  with  felonious  intention,  makes 
the  material  element  of  the  crime.  To  allow  the  prosecution  to  offer 
evidence  to  prove  in  such  a  case,  contradictorily  with  the  defendant 
that  he  was  often  antecedently  at  the  bam,  or  that  he  was  seen  ante- 
cedently with  a  halter  similar  to  or  the  one  found  on  the  stolen  horse, 
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could  not  be  objected  to  on  the  ground  that  testimony  showing  an 
extraneous  substantive  crime  was  sought  to  be  ofifered  by  the  prose- 
cution; but  if  the  person  on  trial  had,  as  a  matter  of  fact,  stolen  a 
horse,  and  therein  committed  a  completed,  felonious  act,  the  line  of 
reasoning  I  haye  suggested  would  forbid  the  government  to  offer  tes- 
timony, for  any  purpose,  to  show  incriminating  circumstances  against 
the  defendant,  which  in  their  legal  effect  would  prove  that  he  had 
stolen  a  horse,  even  from  the  same  prosecuting  witness,  antecedently 
to  the  beginning  of  the  statute  of  limitations.  Under  this  view,  it 
would  follow  that  the  prosecution  should  not  have  been  forbidden,  on 
the  trial  of  Wolfson  for  feloniously  overdrawing  his  account,  to  show 
any  of  his  acts  with  Leefe,  or  things  done  collusively  by  either  of 
them  in  a  common  purpose  to  plunder  the  bank,  when  such  acts  or 
things  merely  showed  an  intention  or  preparation  to  commit  the  act 
of  overdrawing  for  which  he  was  on  trial. 

Putting  aside  the  reasons  I  have  given  to  show  error  in  allowing 
Moxey  to  testify  to  substantive,  extraneous  crimes  occurring  ante- 
cedently to  the  statute,  I  think  there  is  another  reason  why  the  trial 
judge  should  have  forbidden  Moxey's  testimony  to  be  heard,  for  any 
purpose,  at  the  particular  time  he  was  asked  the  objectionable  ques- 
tion.   It  is  conceded  that  at  the  time  Moxey  was  allowed  to  show 
incriminating  facts  as  to  the  extraneous  crime  there  was,  as  a  mat- 
ter of  fact,  no  evidence  of  any  kind  showing  that  Wolfson  had  crim- 
mally  overdrawn  his  account,  as  charged  in  the  pending  case;   that 
is,  there  was  nothing  at  that  time  to  show  Wolfson's  guilt  under  the 
indictment.    Under  the  jurisprudence  relating  to  the  admission  of 
evidence  in  criminal  cases,  it  is  clearly  established,  as  a  general  rule, 
that  ^t  is  a  violation  of  the  fundamental  sanctions  of  our  law  to 
admit  evidence  that  the  defendant  committed  one  offense  in  order 
to  prove  that  he  committed  anoth^."    Whart.  Cr.  Ev.  §§  37,  38,  48. 
We  are  not  permitted,  while  trying  the  case  against  Wolfson,  to  go 
backward;   that  is,  find  him  guilty  of  the  last  extraneous  offense, 
and  then  take  that  as  a  factor  to  establish  his  guilt  in  the  matter  di- 
rectly in  judgment    Before  evidence  against  the  defendant  relating 
to  a  substantive,  extraneous  crime  can  be  offered  by  the  government 
for  any  purpose,  the  text-books,  as  well  as  the  authorities  in  cases  in 
which  such  matters  are  put  in  issue,  clearly  show  that  the  ground 
most  be  first  laid,  implicating  the  defendant  in  the  case  on  trial,  and, 
unless  sufQcient  evidence  of  this  has  been  received,  all  evidence  of 
other  substantive,  extraneous  offenses,  even  to  prove  intent  or  sys- 
tematic purpose  to  commit  similar  crimes,  must  be  excluded.    The 
extraneous  crime  cannot  be  put  in  evidence  without  first  proving,  con- 
tradictorily with  the  defendant,  that  he  was  concerned  in  the  commis- 
sion of  such  crime.    When  that  has  been  shown  the  prosecution  may 
offer  such  evidence  as  may  show  his  guilt  therein,  for  the  purpose  of 
showing  a  systematic  purpose  on  the  part  of  the  defendant  to  commit 
nieh  Climes,  or  to  show  ttie  intention  with  which  the  acts  proven  in 
the  pending  case  may  have  been  conunitted.    The  rules  I  have  stated, 
rabfftantially,  are  found  in  Wharton's  Criminal  Evidence,  beginning 
at  section  31  et  seq.,  and  authorities  cited  therein;  and  they  are  ampli- 
fied in  the  case  of  Williams  v.  State,  38  Tex.  Cr.  B.  129,  41  S.  W.  646. 
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The  court  therein  cites  text-books  and  authorities  extensively,  as  well 
from  other  states  as  from  Texas.  I  have  found  no  United  States  au- 
thorities in  which  the  point  is  considered. 

When  the  testimony  of  Moxey  relating  to  extraneous  crimes  in 
which  the  government  sought  to  implicate  Wolfson  was  being  oftered, 
the  trial  court  should  not,  under  my  view  of  the  authorities  cited,  have 
allowed  such  evidence  to  go  to  the  jury,  because  Wolfson,  so  far  as 
the  evidence  then  disclosed,  was  not  shown  to  be  guilty  of  having  crim- 
inally overdrawn  his  account,  no  evidence  having  been  offered  to  show 
any  such  guilt.  Moxey,  in  answering  the  objectionable  questions, 
said  Wolfson  was,  on  the  day  fixed,  a  debtor,  though  the  books  showed 
him  then  to  be  a  creditor,  of  the  bank.  This  answer,  if  true,  shows 
that  Wolfson  had  merely  overdrawn  his  account,  but  the  answer  itself 
did  not  implicate  Wolfson  in  any  crime.  As  a  matter  of  fact,  it  can- 
not be  said  that  his  answer,  taken  together  with  the  bank  books,  in 
which  Wolfson's  account  was  kept  by  the  principal,  Leefe  (there 
being  antecedently  to  the  time  the  question  was  asked  no  testimony 
showing  any  fraudulent  act  of  either  Leefe  or  Wolfson),  did  satis- 
factorily establish  the  guilt  of  Wolfson  in  the  pending  case.  Grant- 
ing that  the  testimony  as  to  extraneous  crimes  was  not  off^ed  for 
the  purpose  of  proving  Wolfson's  guilt  in  the  pending  case,  and  that 
the  court  did  not  admit  it  for  that  purpose,  it  must  l^  conceded  tbat 
it  could  have  had  at  the  time  no  other  legal  effect,  either  morally  or 
legally,  in  the  pending  case.  The  court  in  its  opinion  cites  two  cases 
supporting  the  well-established  right  of  the  prosecution  to  offer  en- 
dence  which  shows  the  intention  of  the  defendant,  where  such  inten- 
tion is  material,  but  the  authorities  cited  therein  do  not  militate 
against  the  effect  of  the  rule  cited  above;  that  is,  that  "it  is  a  vio- 
lation of  the  fundamental  sanctions  of  our  law  to  admit  evidence 
that  the  defendant  committed  one  offense  in  order  to  prove  he  com- 
mitted another."  There  are  exceptions  to  this  rule,  as  shown  in  tbe 
text  wTiters,  as  well  as  in  the  decisions  involving  matters  of  this  rule; 
but  in  no  case  where  such  exceptions  were  considered  have  1  found 
authority  for  allowing  testimony  as  to  substantive  extraneous  crimes 
to  be  offered  for  any  purpose  until  after  the  prosecution  has  estab- 
lished by  sufficient  proof  the  commission  of  the  acts  charged  in  tbe 
indictment.  In  none  of  the  authorities  cited  in  the  court's  opinion 
does  it  seem  to  have  been  necessary  for  the  court  to  have  considered 
and  passed  on  the  legal  effect  of  the  exceptions  I  have  just  cited,  and 
which  are  so  well  established  in  the  text-books  and  authorities.  Tbe 
court  cites  the  case  of  Wood  v.  U.  S.,  16  Pet.  342-360,  10  L.  Ed.  994, 
in  which  it  is  said  that: 

"Where  the  intent  of  a  party  is  matter  In  issue,  it  has  always  been  deemed 
allowable,  as  well  in  criminal  as  in  civil  cases,  to  introdnee  evidence  of  other 
acts  and  doings  of  the  party  of  a  kindred  character,  in  order  to  illostrate  or 
establish  his  intent  or  motive  in  the  particular  act  directly  in  Judgment" 

The  bpinion  just  cited  does  not  discuss  a  criminal  case.  The  suit 
therein  considered  was  a  libel  of  information  in  rem  to  forfeit  goods 
illegally  entered  in  the  custom  house.  The  evidence  was  not  objected 
to  because  it  tended  to  prove  one  crime  by  showing  defendant's  guilt 
in  another,  nor  was  it  objected  to  because  it  was  offered  at  a  time  in 
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the  pending  case  when  nothing  had  been  shown  to  incriminate  the  de- 
fendiEuit  in  the  matter  directly  in  judgment.  It  was  ofifered  by  the 
government  to  show  that  the  defendant  had  antecedently  made  fraud- 
ulent^ but  not  criminal,  entries.  The  opinion  of  the  court  cites  the 
case  of  Moore  v.  U.  &,  150  U.  S.  57, 14  Sup.  a.  26,  37  L.  Ed.  996.  In 
that  case  it  is  said: 

*The  government  reUed  mainly  on  circumstantial  evidence  tending  to  Bhow 
that  the  defendant  was  also  guilty  of  the  murder  of  a  man  named  Gamp/' 

Objection  was  interposed  to  that  part  of  the  evidence.  Mr.  Justice 
Brown,  speaking  for  the  court  in  that  case  said  (page  61,  150  U.  S., 
page  28,  14  Sup.  Ct.,  and  page  998,  37  L.  Ed.): 

**rhe  fact  that  the  testimony  also  had  a  tendency  to  show  that  the  defendant 
had  been  guilty  of  Camp's  murder  would  not  be  sufficient  to  exclude  it,  if  it 
was  otherwise  competent." 

The  words  "if  it  was  otherwise  competent"  disclosed  the  thought 
that  was  in  the  mind  of  Mr.  Justice  Brown,  and  support  the  sugges- 
tions I  have  made  as  to  the  inadmissibility  of  the  testimony  before 
Wolfson's  guilt  was  established  in  the  pending  case.  Until  his  guilt 
was  established  in  the  pending  case,  the  testimony  would  be  incompe- 
tent, and  such  testimony  as  the  justice  was  discussing  could  not  be 
competent  until  after  incriminating  circumstances  against  Wolfson 
were  established.  Clearly,  it  was  not  necessary  for  the  supreme  court, 
in  considering  those  two  cases,  to  pass  upon  the  legal  effect  of  the 
exception  to  the  general  rule  I  have  cited  above.  The  exception  was 
not  invoked  in  either  case,  nor  was  it  useful  or  pertinent  to  illus- 
trate the  objection  the  justice  was  considering.    The  court  says: 

**The  jury  were  instructed  as  to  this  purpose,  and  were  informed  that  it  was 
not  offered  and  could  not  be  used  for  the  purpose  of  convicting  defendants  of 
offenses  for  which  they  were  not  on  trial.  The  fact  that  this  evidence  tended 
to  prove  another  crime  does  not,  as  we  have  seen,  exclude  it  The  fact  that 
the  prosecotion  relied  upon  facts  offered  in  evidence  that  would  have  been 
barred  by  the  statute  of  limitations  is  immaterial.  If  the  evidence  was  rele- 
vant, it  was  not  affected  by  the  lapse  of  three  years  from  the  occurrence." 

The  court  had  in  mind  only  the  objection  as  to  the  effect  of  the  stat- 
ute of  limitations.  It  will  be  seen  in  the  opinion  that  no  consideration 
was  given  to  the  rule  or  to  the  exceptions  to  the  rule  which  I  have 
<:ited.  This  rule  itself,  and  its  effect,  may  have  been  in  the  mind  of  the 
court  in  a  general  way,  as  it  seems  to  have  been  in  the  mind  of  the 
trial  judge,  but  in  the  court's  opinion  there  is  no  consideration  given 
to  the  effect  of  the  exceptions  which  are  as  well  established  as  the 
rule  itself.  Under  such  exceptions  it  follows  that  the  testimony  of 
Moxey  was  prematurely  offered,  and  should  have  been  rejected,  be- 
cause at  the  time  it  was  offered  the  ground  was  not  first  laid  impli- 
oiting  the  defendant  in  the  case  on  trial.  The  fact  that  the  evidence 
of  Moxey,  in  the  opinion  of  the  court,  was  in  itself  relevant,  seems 
to  have  been  sufficient  cause  for  allowing  Moxey's  evidence  to  be 
heard  against  Wolfson,  notwithstanding  the  statute  of  limitation,  and 
the  force  of  the  rule,  with  the  exceptions  thereto,  relied  upon  by  Wolf- 
8on*8  counsel.  The  bank  books  show  that  Wolfson  was  a  creditor — 
had  funds  in  the  bank— on  the  21st  day  of  April,  1894.  The  gov- 
ernment itself  offered  the  books,  but  contended  they  were  false  as  to 
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Wolfson'e  account,  and  proposed  to  show  this  by  Moxey's  eyidence. 
The  objection,  in  my  view,  was  not  to  allowing  the  government,  at 
the  proper  time  and  by  competent  evidence,  to  show  that  the  books 
had  been  falsely  kept  by  Leefe  (this  was  shown  later  on  by  Lerfe's 
evidence),  and  that  Wolfson  knew  he  had  in  fact  no  funds  to  his  credit, 
and  could  not  lawfully  draw  on  the  bank.  The  government  might 
have  been  permitted  to  prove  such  knowledge  on  Wolfson's  part, 
and  the  circumstances  as  to  the  false  books  could  have  been  used 
against  him,  to  show  his  intention  in  overdrawing  his  account.  Such 
evidence,  if  it  had  been  addressed  and  limited  singly  to  that  purpose, 
should  have  been  admitted.  Going  beyond  this,  Moxey  was  allowed 
to  show  that  Leefe  had  frequently  allowed  Wolfson  to  fraudulently 
overdraw  his  account,  and  that  he  covered  up  such  overdrafts  by  false 
entries.  I  think,  under  the  rules  of  evidence  now  under  discussion, 
the  objection  made  to  Moxey's  testimony  should  have  been  sustained 
because  it  was  prematurely  offered.  When  Moxey  was  sworn,  noth- 
ing incriminating  Wolfson  had  been  shown  by  the  government.  Later 
on,  when  the  court  (as  I  think,  erroneously)  allowed  Leefe,  as  a  wit- 
ness against  Wolfson,  to  show  his  own  criminality  in  keeping  the 
books,  and  Wolfson's  conspiracy  with  him  to  share  in  the  criminal 
purpose,  Moxey's  evidence  could  have  been  admitted  to  supplement 
Leefe's  confession  that  he  had  fraudulently  kept  the  books,  and  that 
Wolfson  was  also  guilty  in  the  matter  directly  in  judgment.  Until 
after  Leefe's  testimony  was  given  to  the  jury,  incriminating  himself 
and  Wolfson,  Moxey's  evidence  should  not  have  been  permitted  for 
any  purpose.  Leefe's  testimony  proved  that  the  books  had  been 
fraudulently  kept  by  himself,  and  that  Wolfson  knew  that  he  was 
fraudulently  overdrawing  his  account.  Until  Leefe  gave  his  testi- 
mony, nothing  had  been  shown  by  the  government  incriminating  either 
himself  or  Wolfson. 

Before  discussing  the  error  assigned  as  to  the  admitting  the  testi- 
mony of  Leefe,  I  quote  from  the  record,  to  show  the  attitude  of  the 
case  when  he  was  admitted  to  be  sworn:  Ck)unsel,  after  urging  his 
objection,  said: 

"I  ask  the  court  to  rule  now,  unless  ne  [Leefe]  is  called  as  a  witness  on  the 
part  of  the  government,  that  the  testimony  be  deferred  until  the  defense  is 
caUed  upon  to  put  its  testimony  in  before  the  Jury.  By  the  CJourt:  Has  the 
government  closed?  By  Mr.  Theard  [counsel  for  Leefe]:  I  have  offered  him 
freely,  to  be  used  by  the  government  if  the  government  sees  fit  By  Mr. 
Rouse  [counsel  for  Wolfson]:  Does  the  government  caU  him?  By  Mr.  Gur- 
ley  [United  States  attorney]:  The  government  accepts  the  request,  and  will 
examine  him  as  a  witness  of  the  government  at  this  time.  By  the  Court: 
Swear  the^v^ltness,  Mr.  Clerk." 

Nothing  occurred  in  the  further  colloquy  between  the  court  and 
counsel  to  change  substantially  the  matter  disclosed  in  the  ques- 
tions and  answers  cited  from  the  record.  It  is  clear  from  this  col- 
loquy that  the  government,  at  the  time  Leefe  was  sworn,  had  not 
closed  its  case.  The  trial  judge  asked,  **Has  the  government  closed?" 
No  response  was  made  to  this  inquiry.  Leefe's  offering  himself  as 
a  witness  for  the  government  if  it  saw  fit  to  use  him  was  made  while 
the  government's  case  was  being  heard.  The  court  seems  to  be  of 
the  opinion  that  the  colloquy  shows  only  an  irregularity;  that  it  was, 
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as  a  matter  of  fact,  of  no  material  importance  whether  Leefe  was 
permitted  to  giye  his  evidence  then,  before  the  government  evidence 
was  closed,  or  later  on,  after  defendant's  side  was  taken  up.  In  view 
of  the  evidence  he  gave,  it  was  not  material  to  him,  because  he  could 
as  well  then  as  later  on  be  heard  to  make  a  confession  as  to  his  own 
joiilt;  but  the  irregularity  was  fatally  damaging  to  Wolf  son,  because 
up  to  the  time  Leefe  was  tendered  as  a  witness  by  his  counsel  for  the 
use  of  the  government,  and  the  United  States  attorney  proceeded  to 
""examine  Wm  as  a  witness  for  the  government  at  this  time,"  there 
was  no  evidence  implicating  Wolfson  in  the  matter  directly  in  judg- 
ment The  effect,  substantially,  of  the  evidence  adduced  under  the 
examination  made  by  the  United  States  attorney  of  the  witness,  freely 
tendered  for  the  government's  use,  was  that  Wolfson  was  convicted 
by  the  confession  of  Leefe,  who  was  on  trial  under  the  same  indict- 
ment with  Wolfson.  It  will  be  seen  that  Leefe  was  permitted  to  be 
sworn  as  a  government  witness  over  the  objection  made  by  Wolfson's 
counsel.    The  court  said: 

**Tbe  common-law  rule  of  evidence  is  that,  when  two  persons  are  jointly 
Indicted  and  put  upon  trial  before  the  same  jury,  neither  can  be  a  witness  for 
or  against  the  other  unless  the  interest  of  the  one  so  called  has  been  termi- 
Dated  by  an  acquittal,  conviction,  or  nolle  prosequi." 

The  authorities,  without  exception,  sustain  this  view;  but  the  court 
says  the  rule  just  mentioned  is  abrogated,  and  in  this  court  it  is  not  to 
be  considered,  because  the  matter  in  contention  is  one  of  statutory 
construction,  and  quotes  the  United  States  statute  of  1878.  The  court 
says  this  statute  makes  Leefe  a  competent  witness  at  his  own  re- 
quest; that,  notwithstanding  the  common-law  rule  cited  by  the  court, 
be  should  be  heard  to  give  testimony  against  the  accessary,  Wolfson, 
though  both  were  on  trial  under  the  same  indictment  before  the  same 
jury.    The  court  suggests  that: 

*^hi8  statute,  in  terms,  makes  the  defendant  a  competent  witness.  The 
statute  does  not  say  'a  competent  witness  for  himself.'  It  does  not  say  'a 
competent  witness  for  the  government'  He  is  simply  made,  at  his  own  re- 
quest,  but  not  otherwise,  a  competent  witness." 

Certainly  there  was  no  power,  even  though  he  was  a  competent  wit- 
ness, in  the  statute  authorizing  the  government's  counsel  at  any  time 
during  the  progress  of  the  trisd  to  call  and  appropriate  Leefe  as  a  wit- 
ness for  the  government  against  Wolfson.  A  competent  witness  is 
a  person  allowed  to  be  sworn  in  a  pending  case, — ^to  give  legal  testi- 
mony therein  under  the  rules  of  evidence.  All  that  can  be  claimed 
for  the  statute  is  that  Leefe,  if  permitted  at  all,  under  the  rules  of 
evidence,  to  be  sworn,  was  made  by  its  terms  a  competent  witness. 
However  competent  the  statute  might  have  made  him,  Wolfson,  the 
accomplice,  could  not  have  called  him  as  a  witness;  nor  could  he  on 
bis  own  motion,  or  at  the  instance  of  the  government,  become  a  wit- 
uesB  against  Wolfson.  The  history  of  the  case  shows  that  no  con- 
viction could  have  been  had  against  Wolfson  at  all,  but  for  the  testi- 
niony  of  Leefe,  because,  up  to  the  time  he  was  offered,  no  incrim- 
inathig  facts  had  been  stated  by  any  witness  against  Wolfson.  Leefe 
iierer  requested  to  become  ^sl  witness  in  his  own  behalf."  It  seems 
to  have  been  the  purpose  of  congress  to  allow  a  defendant  to  be- 
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come  a  witness  "io  his  own  behalf  upon  his  request."    "In  mercy  to 
him,  he  is,  by  the  act  in  question,  permitted,  upon  his  request  to 
testify  in  his  own  behalf  in  the  case.*'    Wilson  v.  U.  S.,  149  U.  &  66, 
13  Sup.  Ct.  765,  37  L.  Ed.  650.    The  statute  says  a  defendant  may  be 
a  competent  witness  at  his  own  request.    The  United  States  courts, 
in  considering  the  words  "at  his  own  request,"  have  treated  them  as 
if  they  meant  in  his  own  behalf.    The  view  taken  by  the  federal  courts 
of  the  statute  of  1878,  as  shown  by  the  federal  authorities,  is  different 
from  the  ruling  of  the  state  courts  on  similar  statutes.    The  law  and 
rules  of  evidence  in  the  state  jurisdiction  do  not  control  United  States 
courts  as  to  the  competency  of  witnesses  or  as  to  the  admissibility 
of  evidence  therein  in  criminal  cases.    Logan  v.  U.  S.,  144  U.  8.  263, 
12  Sup.  Ct.  617,  36  L.  Ed.  429.    The  common  law  rules  of  evidence, 
obtaining  when  the  judiciary  act  of  1789  was  passed,  are  the  rules  un- 
der which  United  States  courts  now  test  the  competency  of  witnesses 
and  the  admissibility  of  evidence.    Those  rules  remain  in  full  force 
unless  changed  by  statute,  and  there  is  no  authority  or  reasoning 
therein  to  show  that  the  act  of  1878  has  impaired  the  common-law 
rule  forbidding  the  principal  to  be  appropriated  by  the  government 
as  a  witness  against  his  accomplice  when  both  are  on  trial  under 
the  same  indictment.    The  competency  of  the  defendant,  under  the 
act  of  1878,  in  a  criminal  case,  to  give  testimony,  and  the  admissi- 
bility of  such  testimony,  are  to  be  determined  by  the  rules  of  evi- 
dence that  apply  to  other  competent  witnesses.    The  only  case  I  have 
found  in  which  the  United  States  court  considered  and  passed  upon 
the  question  as  to  how  far  the  statute  of  1878  is  affected  by  the  com- 
mon-law rules  of  evidence  is  reported  in  U.  S.  v.  Hollis  (D.  O.)  43  Fed. 
248.     The  court  therein  said: 

"The  act  of  the  16th  of  March.  1878,  provides  that  a  defendant  diarged 
with  crime  shall  at  his  own  request,  but  not  otherwise,  be  a  competent  wit- 
ness; that  is,  he  shall  not  labor  under  disabilities  because  he  is  a  party  in 
Interest,  and  notwithstanding  this  may  testify.  But,  when  a  party  often 
himself  as  a  witness  in  his  own  behalf,  he  must  be  treated  as  any  other  wit- 
ness, and  subject  to  any  exceptions  that  would  apply  to  any  other  witness.  In 
other  words,  the  act  frees  him  from  such  disability." 

In  the  state  decisions,  it  may  be  said,  a  more  liberal  view  has 
been  announced.  Under  such  decisions  the  views  of  the  court  might 
be  established.  The  effect  of  the  United  States  statute  is  limited  to 
making  the  defendant  a  competent  witness  to  testify  in  his  own  be- 
half. It  does  not  abrogate  as  to  him  all  the  rules  which  at  common 
law  qualify  and  limit  the  testimony  of  other  competent  witnesses. 
Wolfson  is  charged  with  a  crime  against  the  United  States.  He  is 
entitled  to  a  trial  under  the  common-law  rule,  which  forbids  the 
testimony  of  a  principal  to  be  appropriated  by  the  govemmait  against 
his  accessary  when  both  parties  are  on  trial  at  the  same  time  under 
the  same  indictment    The  court  says: 

"We  think  the  statute  made  Leefe  a  competent  witness  at  his  own  request 
To  construe  it  otherwise  would  do  violence  to  its  plain  words,  and  would  de- 
feat the  legislative  intent" 

In  support  of  this  suggestion  the  court  cites  no  United  States  au- 
thorities in  which  the  effect  of  the  common-law  rule,  taken  together 
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with  the  act  of  1878,  is  considered,  but  relies  upon  a  liberal  quotation 
frcHn  state  authorities.    The  state  authorities  are  at  variance  on  the 
subject,  and  are  not  in  line  with  the  rule  so  far  as  it  has  been  laid 
down  in  the  federal  courts  in  any  case  where  the  matter  at  issue 
was  involved.    The  court  cites  the  case  of  Benson  v.  U.  S.,  146  U. 
a  325,  13  Sup.  Ct.  60,  36  L.  Ed.  991,  but  says  it  is  not  strictly  in 
point,  because  in  that  case  there  had  been  a  severance,  and  only  one 
defendant  was  on  trial.    The  court's  use  of  this  authority  is  like 
the  play  of  the  Prince  of  Denmark  with  Hamlet  left  out.    In  the 
BenscHi  Case  the  defendant  alone  was  on  trial,  and  the  common-law 
rule  prohibiting  a  principal  being  called  as  a  witness  when  he  and 
his  accessaries  are  on  trial  before  the  same  jury  was  not  varied  by 
anything  that  was  ruled  upon  in  that  case.    Antecedently  to  the  act 
of  1878  a  defendant  on  trial  by  himself  was,  under  the  common  law, 
incompetent,  because  of  interest,  to  testify  to  relevant  matter  in  his 
own  behalf,  for  any  purpose,  in  the  case.    Whether  a  defendant  is 
on  trial  by  himself  alone,  or  whether  he  is  on  trial  as  a  principal 
with  his  accessary,  under  the  same  indictment,  the  act  of  1878  makes 
either  of  such  defendants  a  comi)etent  witness  to  give  testimony  un- 
der the  connnon-law  rules  of  evidence  obtaining  at  the  time  of  the 
act.    If  Leefe,  as  principal,  and  Wolfson,  as  accessary,  had  been 
on  trial  antecedently  to  the  act  of  1878,  there  wctc  then  two  common- 
law  rules  of  evidence  which  would  have  made  Leefe  incompetent  to 
testify  against  Wolfson.    If  he  had  been  offered  as  a  witness,  he 
would  have  been  "arrested  at  the  book,''  because  of  the  legal  effect 
of  those  two  rules:    First,  he  could  not  have  been  sworn  because  he 
was  a  party  "in  interest;  secondly,  he  could  not  have  been  sworn  be- 
cause he  was  on  trial  as  a  principal  with  his  accessary,  under  the 
same  indictment,  before  the  same  jury.    Each  one  of  these  two  rules 
of  evidence  rests  on  different  reasons.    The  first  one  suggests  its  own 
wason.    The  second  rule  rests  in  public  policy.    After  the  act  of 
1878  neither  of  them,  if  seasonably  offered  as  witnesses,  could  have 
been  "arrested  at  the  book."    They  would  have  been  sworn,  but  in 
the  process  of  their  examination,  as  competent  witnesses,  they  would 
have  been  subjected  to  the  rules  that  would  have  qualified  or  limited 
or  have  been  applicable  to  the  evidence  of  any  other  competent  wit- 
ness.   It  was  not  the  purpose  of  the  act,  in  removing  a  disability 
resting  on  the  ground  of  interest,  to  relieve  Leefe  from  other  rules 
of  evidence  resting  on  public  policy,  and  applicable  to  the  conditions 
of  the  case  in  which  he  was  being  tried.    Certainly,  at  no  time, 
whether  on  the  trial  or  antecedently  to  the  trial,  could  Leefe  have 
niade  a  confession  which  would  have  been  heard  to  convict  his  ac- 
complice, Wolfson.    It  would  not  be  a  fair  construction  of  the  law 
to  say  that  ihe  act,  which  was  intended  to  remove  a  defendant's  in- 
competency resting  on  the  fact  that  he  was  a  party  in  interest,  should 
te  allowed  to  operate  so  as  to  violate  the  right  of  Wolfson  under 
the  common  law  to  forbid  Leefe's  testimony,  which  in  fact  was  sub- 
stantially a  confession  made  by  himself  against  Wolfson.    It  had  that 
eflfect  in  bringing  about  a  conviction  of  Wolfson.    Considering  the 
nnatter  of  admitting  Leefe's  testimony,  under  the  conditions  of  the 
<^a8e  quoted  from  the  record,  it  occurs  to  me  that  the  trial  judge,  if 


Digitized  by 


Google 


444  41  C.  C.  A.  REPORTS. 

authorized  at  all  to  admit  Leefe's  testimony,  or  let  it  be  appropriated 
by  the  govermnent  at  the  time  his  counsel  "freely"  offered  him  as  a 
witness,  should  have  said  to  Leefe,  substantially: 

"You  may  now  give  your  testimony -under  the  act  of  1878  If  you  choose  to 
do  so;  but,  under  the  rules  of  evidence,  to  the  benefit  of  which  Wolf  son  is 
entitled,  your  evidence  wiU  be  limited  to  a  denial  or  admission  of  your  guUt 
You  cannot  give  any  testimony  against  Wolfson.  If  you  choose,  you  can  give 
testimony  for  yourself  or  against  yourself,  or  you  can  now  make  a  confession 
of  your  own  guUt  In  the  presence  of  the  court.  Just  as  you  could  have  made  it 
elsewhere;  but  nothing  you  can  say  will  be  talien  against  Wolfson." 

I  think,  to  allow  any  other  view  to  obtain,  under  the  conditions  of 
the  case,  would,  in  effect,  be  to  refine  away  Wolfson's  right  to  a  fair 
trial  under  the  common  law  as  it  existed  when  the  judiciary  act  of 
1789  was  passed. 

"The  reason  for  the  exclusion  of  husband  and  wife  whoi  called 
for  or  against  the  other  being  social  policy,  and  not  interest,  statutes 
abolishing  incompetency  resting  on  interest  do  not  remove  the  com- 
mon law  of  incompetency  of  husband  and  wife  for  or  against  the 
other."    Whart.  Ev.  par.  431,  and  numerous  cases  cited  thereunder. 

In  Lucas  v.  Brooks,  18  Wall.  436,  21  L.  Ed.  779,  the  court  says,  in 
discussing  the  admissibility  of  a  wife's  evidence  in  a  case  where  the 
husband  is  the  party  in  interest: 

"But,  it  is  argued,  because  congress  has  enacted  that  in  civU  actions  in  tlie 
courts  of  the  United  States  there  shaU  be  no  exclusion  of  any  witness  because 
he  is  a  party  to  or  interested  in  the  issue  tried,  the  wife  is  competent  to  testify 
for  her  husband.  Undoubtedly  the  act  of  congress  has  cut  up  by  the  roots  all 
objections  to  the  competency  of  a  witness  on  account  of  interest.  But  the 
objection  to  a  wife's  testifying  on  behalf  of  her  husband  is  not,  and  nev»  has 
been,  that  she  has  any  interest  in  tho  issue  to  which  he  is  a  party.  It  rests 
solely  upon  public  policy.  To  that  the  statute  has  no  application.  Accordingij. 
though  statutes  similar  to  the  act  of  congress  exist  in  many  of  the  states, 
they  have  not  been  held  to  remove  the  objection  to  a  wife's  competency  to  tes- 
tify for  or  against  her  husband." 

By  analogy,  this  quotation  sustains  the  contention  that  the  legal 
effect  of  the  act  of  1878  is  to  relieve  a  defendant  of  disability  on  the 
ground  of  interest,  but  that  the  common-law  rule  of  evidence  as  to 
inadmissibility  of  a  principal's  evidence,  quoted  and  sanctioned  by 
the  court  in  this  case,  is  founded  on  public  policy,  and  is  not  abro- 
gated by  the  legal  effect  of  the  act  of  1878.  That  statute  removes 
the  disqualification  of  a  witness  by  reason  of  interest,  but  does  not 
remove  such  disqualification  as  is  shown  in  the  authorities  to  rest 
"solely  on  public  policy."  Mitchinson  v.  Cross,  58  111.  367,  and  Ameri- 
can and  English  cases  cited  thereunder;  Ney  v.  Swinney,  36  Ind.  455, 
citing  numerous  cases. 
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(101  Fed.  445.) 

BENNETT  v.  BOSTON  TRAVELER  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    March  16,  1900.) 

No.  281. 

CoPTRieHT — Cut  ob  Engraving— Action  to  Recover  Penalty  for  Infringe- 

XKHT. 

An  action  under  Rev.  St  S  4965.  to  recover  the  penalties  thereby  imposed 
for  Infringement  of  a  copyrighted  cut,  can  only  be  maintained  when  the 
cut  has  been  copyrighted  as  such.  The  copyrighting  of  a  newspaper  con- 
taining such  cut  as  a  wh(^e,  gives  no  right  of  action  under  tliat  section, 
but  the  remedy  for  Infringement  in  that  case  is  prescribed  by  section  4964. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

George  L.  Roberts  (Reuben  L.  Roberts,  on  the  brief),  for  plaintiff 
in  error. 
G.  Philip  Wardner,  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  Dis- 
trict Judge. 

COLT,  Circuit  Judge.    This  action  was  brought  by  the  plaintiff, 
James  Gordon  Bennett,  against  the  Boston  Traveler  Company,  to 
recover  the  pecuniary  penalty  for  infringement  of  a  copyrighted  en- 
graving, cut,  or  print,  imposed  by  section  4965  of  the  Revised  Stat- 
utes, as  amended  by  the  act  of  March  2,  1895,  c.  194  (28  Stat.  965). 
On  June  15,  1898,  the  i^aintiff  published  in  the  New  York  Herald 
a  cut  entitled:    "William,  You're  Too  Late.*'    On  June  21,  1898, 
the  defendant  published  in  the  Boston  Traveler  a  similar  cut,  en- 
titled:   "Willie,  Keep  Off  the  Grass.    You're  Too  Late."    The  plain- 
tiff took  out  a  copyright  in  the  issue  of  the  New  York  Herald  of 
June  15,  1898,  but  did  not  take  out  a  copyright  in  the  cut,  except 
as  such  cut  is  a  part  of  his  paper  of  that  date.    The  statute  contains 
two  distinct  provisions  respecting  infringement.  Section  4964  provides 
the  penalty  for  infringement  of  a  copyrighted  book.    Section  4965 
provides  a  different  i)enalty  for  infringement  of  a  copyrighted  engrav- 
ing, cut,  print,  and  other  articles  specifically  enumerated.    26  Stat. 
1109;   28  Stat.  965.    The  plaintiff  contends  that  a  newspaper  is  a 
book,  within  the  meaning  of  the  copyright  law;   and,  assuming  this 
to  be  true,  it  is  admitted  that  he  could  have  brought  an  action  for 
infringement  under  section  4964,  claiming  that  the  cut  in  question 
was  a  material  part  of  the  subject-matter  of  his  copyright.    But  this 
is  not  the  plaintifTs  case.    He  has  brought  suit  under  section  4965, 
for  infringement  of  his  copyrighted  cut,  and  not  under  section  4965, 
for  infringement  of  his  copyrighted  paper.    In  support  of  the  main- 
tenance of  the  present  suit,  the  contention  of  the  plaintiff  is  that 
section  4965  is  applicable  to  a  cut  which  constitutes  a  part  of  a  copy- 
righted book.    His  position  is  that  in  such  a  case  it  is  only  neces- 
sary to  copyright  the  book,  as  such,  and  that  it  is  not  necessary  to 
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take  oiit  a  separate  copyright  for  the  cot,  as  such,  in  order  to  brin^ 
an  action  under  section  4965.  In  determining  tliis  question  against 
the  plaintiff's  contention,  and  directing  a  verdict  for  the  defendant, 
the  court  below  said: 

"This  is  a  suit  for  the  infringement  of  tlie  copyright  of  an  engraving.  I 
hold  with  respect  to  the  provisions  of  section  4965  tliat  the  Revised  Statutes 
require  that  the  copyright  of  an  engraving,  as  such,  shall  be  taken  out  sep- 
arately and  apart  from  the  newspaper  in  which  the  engraving  is  contained, 
and  that,  if  a  party  desires  to  copyright  an  engraving  separately  and  apart 
from  the  newspaper  in  which  it  is  con'^ained,  he  must  send  a  separate  descrip- 
tion of  it  to  the  Ubrarian  of  congress,  he  must  talse  out  a  separate  copyright  for 
it,  and  he  must  marlc  each  separate  engraving,  *Ck)pyrlghted,  1898,'  etc.  That, 
it  is  admitted,  has  not  been  done  in  this  case.  I  hold,  therefore,  that  the 
copyright  of  the  plaintiff  in  this  case  is  only  the  copyright  of  the  paper  as  t 
whole,  and  that  if  he,  under  these  circumstances,  desires  to  proceed  for  tn 
infringement  of  copyright,  he  must  proceed  for  the  infringem^it  of  the  copy- 
right of  the  paper.  This  he  would  be  entitled  to  do,  for  the  copyright  of  the 
whole  paper  is  infringed  by  reproducing  any  substantial  part  of  it  Bat 
there  are  special  provisions  for  the  copyright  of  engravings,  as  such;  and  the 
provisions  of  the  law  as  to  the  copyright  of  engravings,  as  such,  I  hold  bare 
not  been  carried  out  in  this  case." 

We  agree  with  this  ruling  of  the  court  below.  In  view  of  the 
express  provisions  of  the  statute,  we  do  not  see  how  the  court  could 
have  ruled  otherwise. 

Section  4952  of  the  statute  provides  as  follows: 

**The  author,  inventor,  designer,  or  proprietor  of  any  book,  •••  en- 
graving, cut,  print,  •  •  •  shall,  upon  complying  with  the  provisions  of 
this  chapter,  have  the  sole  liberty  of  printing,  reprinting,  publishing,  complet- 
ing, copying,  executing,  finishing,  and  vending  the  same." 

Section  4956  declares: 

"No  person  shaU  be  entitled  to  a  copyright  unless  he  shall,  on  or  before  the 
day  of  publication,  in  this  or  any  foreign  country,  deliver  at  the  office  of  the 
Ubrarian  of  congress,  or  deposit  in  the  maU  within  the  United  States,  addressed 
to  the  librarian  of  congress,    •    •    •    a  printed  copy  of  the  title  of  the  book, 

*  ♦  *  engraving,  cut,  print;  •  •  ♦  nor,  unless  he  shaU  also,  not  later 
than  the  day  of  the  publication  thereof,  in  this  or  any  foreign  country,  dellYer 
at  the  office  of  the  librarian  of  congress,  *  *  *  or  deposit  in  the  maH 
within   the   United   States,    ♦    •    •    two   copies   of   such    copyright  book, 

•  *    •    engraving,  cut  print'* 

Section  4962  declares: 

"No  person  shaU  maintain  an  action  for  the  infringement  of  his  copyright 
unless  he  shall  give  notice  thereof  by  inserting  in  the  several  copies  of  eTery 
edition  published,  on  the  title  page,  or  the  page  immediately  foUowing  it  If  it 
be  a  book;  or  If  a  ♦  *  ♦  print  cut  engraving,  *  ♦  •  by  InscriblDg 
upon  some  visible  portion  thereof,  or  of  the  substance  on  which  the  same  sball 
be  mounted,  the  following  words,  viz.:  'Entered  according  to  act  of  conffrew, 
in  the  year ,  by  A.  B.  in  the  office  of  the  Ubrarian  of  congress,  at  Wash- 
ington;' or,  at  his  option,  the  word  'Copyright,'  together  with  the  year  the 
copyright  was  entered,  and  the  name  of  the  party  by  whom  it  was  taken  out** 

Section  4964  provides  the  penalty  for  infringement  of  a  copyrighted 

book: 

"Every  person  who,  after  the  recording  of  the  title  of  any  book  and  the 
depositing  of  two  copies  of  such  book  as  provided  by  this  act  shall,  contrary  to 
the  provisions  of  this  act,  within  the  term  limited,  and  without  the  conseat  of 
the  proprietor  of  the  copyright  first  obtained  In  writing,  signed  in  presence  of 
two  or  more  witnesses,  print  publish,  dramatize,  translate,  or  Import,  or^ 
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knowing  the  same  to  be  printed,  published,  dramatized,  translated,  or  imported, 
shall  sell  or  expose  to  sale  any  copy  of  such  book,  shall  forfeit  every  copy 
thereof  to  sucli  proprietor,  and  shall  also  forfeit  and  pay  such  damages  as  may 
be  recoTered  in  a  civil  action  in  any  court  of  competent  jurisdiction." 

Section  4965  excludes  books,  and  provides  the  penalty  for  infringe- 
ment of  other  copyrighted  articles: 

*lf  any  person,  after  the  recording  of  the  title  of  any  map,  •  •  •  print, 
cut,  engraving,  ♦  ♦  •  shall  within  the  term  limited,  contrary  to  the  provi- 
lions  of  tbls  act,  and  without  the  consent  of  the  proprietor  of  the  copyright 
first  obtained  In  writing,  signed  In  presence  of  two  or  more  witnesses,  engiave, 
etch,  work,  copy,  print,  publish,  ♦  ♦  ♦  either  in  whole  or  in  part,  ♦  ♦  » 
or  •  •  •  8haU  sell  or  expose  to  sale  any  copy  of  such  map  or  other  article. 
as  aforesaid,  he  shaU  forfeit  to  the  proprietor  all  the  plates  on  which  the 
same  sbaU  be  copied,  and  every  sheet  thereof,  either  copied  or  printed,  and 
shaU  further  forfeit  one  dollar  for  every  sheet  of  the  same  found  in  his  posses- 
sion, either  printing,  printed,  copied,  published,  imported,  or  exposed  for 
sale.- 

By  these  provisions,  to  obtain  a  copyright  upon  a  book  it  is  neces- 
sary—First, to  deliver,  on  or  before  the  day  of  publication,  at  the 
office  of  the  librarian  of  congress,  or  to  deposit  in  the  mail,  a  printed 
copy  of  the  title  of  the  book,  and  not  later  than  the  day  of  publica- 
tion to  deliver  at  the  office  of  the  librarian  of  congress,  or  deposit 
in  the  mail,  two  copies  of  such  book;  second,  it  is  necessary  to  give 
notice  of  copyright  by  inserting  such  notice  in  the  several  copies 
of  every  published  edition  of  the  book,  on  the  titie  page  or  the  page 
immediately  following.    The  plaintiff  has  sought  to  comply  with 
these  provisions  with  respect  to  his  copyrighted  newspaper.    To  en- 
title a  person  to  a  copyright  for  an  engraving,  cut,  or  print,  it  is  nec- 
essary— ^First,  to  deliver,  on  or  before  the  day  of  publication,  at 
the  office  of  the  librarian  of  congress,  or  deposit  in  the  mail,  a 
printed  copy  of  the  title  of  the  engraving,  cut,  or  print,  and,  not 
later  than  the  day  of  publication,  to  deliver  at  the  office  of  the 
librarian  of  congress,  or  deposit  in  the  mail,  two  copies  of  such  copy- 
righted engraving,  cut,  or  print;   second,  it  is  also  necessary  that 
he  shall  give  notice  of  copyright,  by  inscribing  such  notice  upon 
some  visible  portion  of  such  copyrighted  engraving,  cut,  or  prints 
or  of  the  substance  on  which  the  same  shall  be  mounted.    These  pro- 
visions the  plaintiff  has  not  complied  with,  and  he  is  therefore  not 
entitled  to  a  copyright  in  his  cut,  as  such,  or  to  bring  an  action 
for  the  infringement  thereof  under  section  4965.    He  has  not  deliv- 
ered to  the  librarian  of  congress,  or  deposited  in  the  mail,  a  printed 
copy  of  the  title  of  his  cut;  nor  has  he  inscribed  the  notice  of  copy- 
right upon  the  cut.    Section  4952  expressly  declares  that  no  per- 
son shall  maintain  an  action  for  the  infringement  of  his  copyright 
nnless  he  complies  with  the  provisions  of  this  chapter,  and  the  remedy 
provided  by  section  4965  cannot  be  invoked  "until  the  recording  of 
the  title"  of  the  article  copyrighted. 

The  i^aintiff  asks  us  to  construe  section  4965  as  if  a  book  was 
included  among  the  enumerated  articles.  This  cannot  be  done,  espe- 
cially as  the  preceding  section  gives  a  specific  remedy  in  the  case 
of  books.  The  fact  is,  the  plaintiff  has  sought  to  take  out  a  copy- 
right on  his  paper  alone,  and  he  has  not  seen  fit  to  take  out  a  sep- 
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arate  copyright  on  his  cut.  He  may  be  entitled  to  the  remedy  pro- 
vided by  statute  for  the  infringement  of  the  thing  which  he  has  copy- 
righted. He  is  not  entitled  to  another  remedy  provided  by  statute 
for  the  infringement  of  another  thing,  which  he  has  not  copyrighted. 
Whether  congress  should  have  extended  section  4965  to  the  case  of 
books,  or  whether  the  remedy  provided  by  section  4964  affords  an 
inadequate  relief  in  the  present  case,  are  considerations  which  can- 
not affect  the  enforcement  of  the  present  statute,  as  long  as  it  re- 
mains unchanged. 

The  determination  of  this  question  against  the  plaintiff  in  error 
renders  it  unnecessary  to  consider  the  other  questions  raised  by  the 
assignments  of  error.  The  judgment  of  the  district  court  is  af- 
firmed, with  costs  of  this  court. 


aOl  Fed.  448.) 

EXCELSIOR  NEEDLE  CO.  v.  MORSE-KEEFBR  CYCLE-SUPPLY  CO. 

MORSE-KEEFER  CYCLE-«UPPLY  CO.  v.  EXCELSIOR  NEEDLE  CO. 

(Circuit  Court  of  Appeals,  Second  Chrcuit.    April  3»  1900.) 

No.  128. 

1.  Patbitts— Invention — Wire-Swaqinq  Machines. 

The  Dayton  patent.  No.  474,548,  for  a  swaging  machine,  is  void  for 

anticipation  and  lads  of  invention  in  view  of  the  prior  art,  and  especially 

of  the  Miller  patent,  No.  3W,274,  and  the  Peck  patent,  No.  42a572,  both 

for  swaging  machines,  and  the  Brown  &  Sharpe  machine  for  cutting  screws. 

8.  Same— Infringement. 

The  Dayton  patent  No.  492,576,  for  a  swaging  machine,  acting  in  com- 
bination with  an  automatic  feed  and  cutting  device,  as  to  the  first  four 
claims,  covering  broadly  the  application  of  feeding  and  cutting  derices, 
properly  timed,  to  swaging  machines,  and  claim  6,  is  void  for  want  of 
patentable  invention,  and  anticipation  by  the  Kaiser  patent.  No.  33,707, 
for  a  needle  machine,  and  the  Breedon  machine,  for  making  wire  hlanJu. 
Claims  5,  8,  and  9,  in  so  far  as  they  cover  a  variable  connection  between 
the  cutter  plate  and  pinchers  for  determining  the  position  of  the  cotter, 
involve  invention.  Also  Jteld  Infringed  by  machines  made  under  the  Morse 
patent.  No.  588,648. 

Cross  Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Connecticut. 

This  cause  comes  here  upon  cross  appeals  from  a  decree  of  the  circuit  coort, 
district  of  Connecticut  97  Fed.  627.  The  suit  was  brought  upon  two  patents 
owned  by  complainant,  viz.  No.  474,458,  May  10,  1892  (application  filed  October 
12,  1891),  to  William  H.  Dayton,  for  a  swaging  machine,  and  No.  492^76, 
February  28,  1893  (application  filed  September  21,  1892),  to  WUliam  H.  Dayton, 
for  machine  for  swaging  wire.  The  earlier  patent  contains  three  daims,  aU 
of  which  the  circuit  court  held  invalid  for  want  of  patentable  invention;  from 
which  decision  complainant  has  appealed.  The  later  patent  contains  nine 
claims.  The  seventh  was  not  declared  on.  The  first,  second,  third,  fourth,  and 
sixth  were  held  inyalid  for  lack  of  invention,  from  which  decision  complainant 
has  appealed.  The  circuit  court,  however,  held  that  the  fifth,  eighth,  and  nlntb 
claims  of  this  later  patent  were  valid,  and  infringed,  from  which  decision  de- 
fendant has  appealed. 
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n.  A.  Seymour  and  Frederick  P.  Fish,  for  complainant. 

Alfred  Wilkinson,  for  defendant 

Before  WAIJiACE,  lAOOMBE,  and  SHIPMAN,  Circnit  Judges. 

LAOOMBE,  Circnit  Judge.    The  patentee  has  been  connected  for 
35  years  with  the  Excelsior  Needle  CJompany,  the  complainant,  a 
manufacturer  of  steel  articles  such  as  needles,  bicycle  spokes,  etc., 
and  assigned  both  patents  to  it.    The  machines  built  under  these  pat- 
ents have  been  used  for  the  manufacture  of  double-butt  swaged  bicy- 
de  spokes,  and,  as  the  bicycle  industry  increased  enormously  during 
the  period  between  1893  and  the  taking  of  the  proofs  in  this  case,  it  is 
not  surprising  to  find  that  the  output  of  such  spokes  has  run  up  into 
the  millions.    The  double-butt  swaged  bicycle  spoke  appears  to  be  an 
improvement  upon  those  which  preceded  it,  viz.  the  ''straight,"  the 
''upset,"  the  "drawn,"  and  the  *'single-butt  swaged";  but  there  is  no 
indication  that  any  effort  was  ever  made  to  patent  it.    The  patent  in 
suit,  No.  474,548,  which,  it  is  claimed,  first  made  it  practicable  to 
swage  by  machine  a  spoke  having  a  butt,  or  enlarged  and  unswaged 
portion,  at  each  end,  does  not,  from  beginning  to  end,  contain  any 
reference  to  bicycle  spokes.    It  is  adapted  to  swage  wire  for  needles 
or  other  purposes  to  different  diameters  without  stopping  the  ma- 
chine.    A  piece  of  metal,  such  as  a  wire  blank,  is  swaged  by  subject- 
ing it  to  repeated  blows,  and  rotary  machines  for  doing  this  work 
were  well  known  before  this  patent.    There  is,  of  course,  a  general 
similarity  between  such  machines.    The  blows  are  administered  by 
suitable  blocks  of  metal  called  dies,  between  which  the  wire  is  fed. 
These  dies  are  arranged  in  a  revolving  head,  power-worked  to  rotate 
at  a  very  high  rate  of  Bpeed,  and  which  is  itsefr  inclosed  within  a  sta- 
tionary shell.    This  rotation  produces  centrifugal  motion  in  the 
dies,  causing  them  to  separate,  until  they  (or  additional  "die  blocks" 
or  "followers,"  which  contact  with  the  dies)  strike  against  projec- 
tions, spoken  of  as  "tappets"  or  "rollers"  secured  to  the  shell,  and 
which  protrude  into  the  circular  pathway,  through  which  the  dies 
or  followers  revolve.    As  soon  as  they  come  in  contact  with  these 
projections,  the  dies  are  driven  sharply  in  a  centripetal  direction, 
and  their  faces  strike  the  wire.    The  high  speed  of  rotation  produces 
a  very  large  number  of  blows  per  second,  and,  when  the  portion  of 
the  wire  subjected  to  such  action  has  been  swaged,  the  blank  is 
moved  further  along,  and  a  new  portion  submitted  to  the  strokes  of 
the  dies.    The  mode  of  operation  will  be  readily  understood  from  an 
inspection  of  an  earlier  patent  to  Dayton,  No.  376,144,  Jan.  10,  1888, 
for  machine  for  swaging  needle  blanks.    It  had  been  found  by  ex- 
perience with  sewing  machines  that  the  needle  sometimes  became 
heated  by  friction.    To  avoid  this,  it  seemed  desirable  to  produce  a 
needle  of  which  the  body  above  the  eye  should  be  reduced  in  size.    To 
accomplish  this  result,  Dayton  reorganized  an  earlier  machine  so  as 
to  swage  the  needle  "of  a  smaller  diameter  at  one  part  than  at 
another  part."    The  following  figure  from  No.  376,144  illustrates 
that  machine,  a  being  the  rotating  shaft,  b  the  stationary  sheU,  and 
1  the  rollers,  of  which  there  are  a  dozen,  arranged  around  the  interior 
of  the  shell. 

41  CCA— 29 
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The  specification  of  this  patent  states  that,  to  effect  the  object 
of  swaging  to  a  smaller  diameter  at  one  part  than  at  another  part, 
"the  followers,  o,  are  made  wider  [i.  e.  deeper  from  front  to  rear  on 
the  line  of  the  shaft]  than  the  dies,  c,  and  the  dies,  c,  are  pressed  for- 
ward by  the  springs,  v,  so  that  their  front  surfaces  rest  against  tbe 
back  surface  of  the  ring,  f,  when  in  a  normal  position,  and  the  faces 
of  the  followers,  o,  and  of  the  dies,  c,  where  they  come  together,  are 
slightly  inclined;  hence,  when  the  springs,  v,  are  compressed  by  the 
dies,  c,  backwardly,  the  faces  of  the  dies  will  be  brought  closer  to- 
gether. I  am  therefore  able  to  pass  in  between  the  dies  a  cylindrical 
article,  such  as  a  previously  reduced  needle  blank,  such  blank  being 
contained  in  a  suitable  holder,  and  by  pressing  the  end  of  the  holder 
against  the  outer  ends  of  the  dies,  c,  such  dies  are  gradually  jH-essed 
backwardly  against  the  springs,  and  they  approach  closer  together 
as  the  reducing  or  swaging  operations  progress.  In  the  manufacture 
of  needle  blanks  the  wire  is  passed  into  one  or  mope  swaging  ma- 
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chines,  and  reduced  to  the  diameter  of  the  needle  at  the  pjoint.    Then 
the  needle  blank  is  placed  in  a  holder  that  allows  the  cylindrical  por- 
tion of  the  needle  body  to  project  the  proper  distance,  and  then  the 
blank  is  passed  in  between  the  dies,  c,  which  in  their  normal  condi- 
tion are  sufficiently  wide  open  for  the  needle  to  pass  freely  between 
their  faces,  so  that  the  point  portion  of  the  needle  blank  projects  in- 
wardly beyond  the  die  faces,  and  by  pushing  the  end  of  the  holder 
against  the  outer  ends  of  the  dies  as  they  revolve  the  dies  will  be 
brought  closer  together,  and  the  body  of  the  needle  will  be  reduced, 
leaving  the  point  portion  of  the  needle  blank  imtouched."    This  ma- 
chine having  been  devised,  as  was  said  before,  to  effect  an  improve- 
ment in  sewing-machine  needles,  its  terminology  is  confined  to  the 
manipulation  of  needle  blanks.    It  is  quite  apparent,  however,  that  it 
is,  as  its  inventor  asserted,  capable  of  swaging  to  different  diameters 
on  the  same  blank,  and,  that  being  so,  it  can  be  easily  adapted  to 
deal  with  diameters  greater  than  a  needle's,  and  to  swage  a  bicycle 
spoke  with  a  double  butt.    Such  arrangement  would  be  a  mere  mat- 
ter of  adjustment  of  parts,  and  of  appropriate  insertion  of  the  blank 
in  the  holder.    This  machine,  however,  would  be  slow,  by  reason  of 
the  lack  of  automatic  features.    The  operative's  hand  and   skill 
would  be  continually  required  to  adjust  and  readjust  the  blank  in 
the  holder,  to  insert  the  thicker  portion  beyond  the  range  of  the  dies' 
activity,  and  to  make  the  dies  functionally  efficient  by  pressing  back 
the  springs  and  the  dies  with  them  until  the  roller  tappets  could  im- 
part to  the  latter  the  motion  necessary  to  swage  to  the  smaller  di- 
ameter.   What  was  needed  was  such  mechanism  as  would  enable 
the  dies  to  be  quickly  thrown  out  of  effective  operation  without  stop- 
ping the  machine,  so  as  to  permit  a  section  of  the  wire  to  be  passed 
through  the  dies  without  being  acted  upon  by  them,  and  also  to  en- 
able the  dies  to  be  quickly  thrown  into  effective  operation  while  the 
machine  is  running,  and  cause  them  to  swage  any  desired  length  of 
wire  to  a  uniform  diameter;   and  all  this  without  the  necessity  of 
constant  adjustment  or  readjustment  in  a  holder.    To  make  the  ma- 
chine efficient,  it  would  seem  to  be  necessary  at  least  to  reduce  the 
function  of  the  operative  to  the  mere  throwing  in  and  throwing  out 
of  the  dies  by  means  of  mechanism  associated  with  the  very  machine 
m  which  the  dies  are  located. 

One  other  earlier  patent  should  be  considered  before  setting  out 
the  patent  in  suit.  It  is  No.  364,274,  June  7,  1887,  to  Miller,  for  ma- 
chine for  swaging  needle  blanks.    The  specification  states  that: 

*'Id  the  machines  of  the  class  referred  to,  adjustment  of  the  dies,  either  to 
compensate  for  the  loss  of  metal  by  wear  or  resurfacing,  or  for  swaging  dlf- 
wrent  sizes  of  needles,  has  heretofore  been  effected  by  inserting  steel  plates  or 
JJjJng  pieces*  of  varying  thickness  between  the  dies  and  the  contact  blocks. 
ITfais  patentee  calls  the  die  blocks  or  foUowers  "contact  blocks."]  But  this 
"J^Jtt  of  adjustment  has  been  found  objectionable,  and  unsatisfactory,  and 
J*e  ol^ect  of  my  invention  is  to  overcome  the  inconvenience  incidental  thereto. 
™«  object  I  accomplish  by  providing  wedges,  which  are  interposed  between 
^  dies  and  contact  blocks,  and  may  be  adjusted  as  may  be  desired  to  adjust 
"W  <U08.  •  •  ♦  The  inner  ends  of  the  contact  blocks  are  beveled  to  cor- 
respond to  the  bevel  of  the  wedges." 


Digitized  by 


Google 


462  41  C.  C.  A.  REPORTS. 

A  single  figure  from  his  patent  will  sufficiently  display  Miller's 
device: 


A  is  the  rotary  die  holder,  grooved  or  recessed  for  the  reception  of 
the  dies,  B,  and  contact  blocks,  C.  The  rollers  or  taints  are  not 
shown  in  this  figure;  they  impinge  upon  the  outside  of  the  contact 
blocks.  The  wedges  are  shown  at  D,  D,  and  are  arranged  with  an 
elbow  through  which  runs  the  screw,  P,  in  a  slot,  which  gives  the 
wedge  play  enough  to  and  from  the  axis  of  rotation  to  partake  of  tbe 
centrifugal  and  centripetal  motion  of  the  dies  and  contact  blocks. 

The  patent  in  suit,  No.  474,548,  refers  to  the  patentee's  earlier  one, 
No.  376,144,  in  which  "there  are  dies  which  can  be  moved  in  contact 
with  inclined  surfaces  so  as  to  cause  these  dies  to  approach  nearer 
together,  or  the  reverse." 

"I  find,  however,"  says  the  patentee,  •Hhat  in  many  swaging  operations  the 
dies  as  they  revolve  aronnd  the  article  to  be  swaged  should  remain  in  one 
position.  [It  wiU  be  remembered  that  in  No.  376,144  the  dies  moved  forward 
and  back,  and  as  they  thus  moved  up  or  down  the  sloping  surfaces  upon  wliicb 
they  abutted  they  came  nearer  together  or  receded  further  apart  The  pat- 
entee's first  suggestion,  therefore,  is  to  have  the  sloping  surfaces  on  which  tbe 
dies  abut  alone  partake  of  the  forward  and  backward  movement  the  result 
of  which,  because  of  the  slope,  wiU  be  the  same  as  in  376,144,  so  far  as  tbe 
consequent  approach  or  recession  of  the  dies  is  concerned.]  Swaging  ma- 
chines have  also  been  made  with  wedges  adjusted  by  screws  for  varying  tbe 
action  of  the  dies;  but  these  wedges  could  only  be  moved  when  the  nuichioe 
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wag  at  rest.  [This  is  a  reference  to  tbe  Miller  patent,  supra.]  The  object  of 
the  present  inyention  is  to  give  a  movement  to  the  inclined  devices  in  a  direc- 
tion parallel,  or  nearly  so,  to  the  axis  of  rotation  of  the  dies,  and  during 
their  rotation,  in  order  that  the  inclined  surfaces  may  cause  the  dies  to  come 
closer  together,  or  the  reverse,  and  thereby,  with  the  same  dies,  forge  or 
swage  articles  of  different  diameters  without  stopping  the  machine,  or  forge  a 
round  article  that  varies  In  diameter  in  different  parts  of  Its  length.*' 

The  machine  of  this  patent  is  best  shown  in  Fig.  2. 


The  specification  proceeds  as  follows: 

'The  dies.  A,  B,  are  adapted  to  slide  radially  [that  is,  to  have  centrifugal 
and  centripetal  motion]  in  the  revolving  head,  G,  of  the  shaft,  D,  and  their  adja- 
cent faces  are  recessed  semiclrcularly,  and  more  or  less  tapering,  so  as  to  be 
adapted  to  swaging  the  intended  article;  and  around  the  head,  C,  is  a  stationary 
shell,  E,  and  within  this  shell  are  the  rolls,  F,  or  equivalent  devices,  for  pressmg 
the  dies  towards  each  other  as  the  shaft,  D,  and  head,  C,  are  revolved.  1  pro- 
vide an  inclined  surface  that  is  movable  endwise  in  relation  to  the  dies,  so 
that  the  die-actuating  devices  may  act  more  or  less  upon  the  dies, — ^that  is  to 
say,  to  bring  them  nearer  together,  or  allow  them  to  be  further  apart;  and  the 
end  motion  is  given  to  the  inclined  surfaces  in  any  suitable  manner  during  the 
operation  of  the  machine,  the  dies  themselves  revolving  in  a  fixed  position 
relatively  to  the  movable  inclined  surfaces.  Several  devices  for  effecting  these 
objects  have  been  devised  by  me,  and  will  be  the  subject  of  separate  applica- 
tions; but  in  the  drawings  I  have  represented  convenient  devices  for  use,  and 
which  iUostrate  the  features  of  this  Invention." 

"The  dies.  A,  B,  are  represented  as  within  a  cross  groove  in  the  revolving 
head,  C,  and  held  therein  by  the  removable  cap  plate,  Q,  and  there  are  die 
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blocks,  H.  H,  In  line  with  the  dies.  A,  B,  and  against  which  the  rolls,  F.  act 
and  these  are  held  in  position  by  the  cap  plates,  K.  The  wedges,  L,  L,  inter- 
vene between  the  dies  and  die  blocks,  and  they  are  movable  endwise,  so  that, 
when  the  thicker  portions  of  the  inclined  surfaces  of  the  wedges  are  between 
the  die  bldcks  and  dies,  the  dies  will  be  brought  closer  together  than  they  will 
be  when  the  thinner  parts  of  such  wedge  are  In  operative  positions.  The 
cross  pin  or  key,  M,  passes  into  holes  in  the  wedges,  and  the  pin  is  within  a 
slot  in  the  shaft,  D,  which  slot  is  elongated  in  the  direction  of  the  length  of 
the  shaft,  and  the  key.  M,  is  connected  to  or  formed  with  the  adjusting  tube, 
S, — that  is,  within  the  shaft,  D, — and  such  tube,  S,  is  provided  with  a  grooved 
head  that  is  acted  upon  by  a  forked  lever  or  other  convenient  device  so  as  to 
move  such  tube.  S,  endwise  in  the  shaft  and  regulate  the  position  and  action 
of  the  wedges." 

The  claims  are: 

*'(1)  The  combination,  with  the  swaging  dies  and  means  for  closing  the 
same,  of  inclined  surfaces  and  mechanism  for  moving  the  inclines  during  the 
action  of  the  dies  for  causing  the  dies  to  perform  the  swaging  operation  when 
either  nearer  together  or  further  apart  substantially  as  set  forth.  (2)  The 
combination,  with  the  swaging  dies  and  the  revolving  shaft  and  head  carryiof 
the  same,  of  wedges,  means  for  moving  the  wedges  endwise  during  the  swaging 
operation,  and  die-actuating  mechanism  controlled  in  its  action  on  the  dies  by 
the  wedges,  substantially  as  set  forth.  (3)  The  combination,  with  the  revolving 
shaft  and  its  head,  of  dies  and  die  blocks  and  mechanism  for  closing  the  dies, 
and  wedges  intervening  between  the  dies  and  die  blocks  for  varying  the  action 
of  the  dies,  and  the  adjusting,  tube  within  the  revolving  shaft  and  the  connec- 
tions to  the  wedges  for  moving  the  same,  substantially  as  set  forth." 

It  will  be  observed  that  this  first  claim  is  a  very  broad  one.  It  is 
not  confined  to  the  wedges  which  are  made  a  characteristic  element 
of  the  third  and  fourth  claims,  but  covers  "inclined  surfaces'*  gen- 
erally. The  swaging  dies  are  old,  and  the  same  is  true  of  the  **mean8 
for  closing  the  same,"  being  the  tappets  or  rollers  which  impart 
centripetal  motion  to  the  dies.  'Inclined  surfaces"  were  old.  We 
find  them  in  Dayton,  376,144,  where  the  dies  and  contact  blocks  en- 
gage, motion  up  or  down  the  slope  bringing  the  dies  nearer  together 
or  further  apart.  In  this  last-cited  patent  it  is  an  endwise  motion 
of  the  dies  which  causes  them  to  mount  or  to  descend  the  incline, 
while  in  the  patent  an  endwise  motion  of  the  contact  blocks  pro- 
duces the  same  result;  but  there  is  no  more  invention  in  such  an 
exchange  of  function  between  engaging  parts  than  there  was  in  the 
glove-fastener  case,  where  an  earlier  patentee  had  inserted  a  resili- 
ent stud  into  a  rigid  socket,  and  a  later  one  made  the  stud  rigid  and 
the  socket  resilient.  Fastener  Ck).  v.  Hays  (C.  C.  A.,  2d  Cir.,  Feb.  28, 
1900)  100  Fed.  984.^  That  a  movement  of  the  inclines  would  "cause 
the  dies  to  perform  the  swaging  operation  when  either  nearer  to- 
gether or  further  apart"  is  shown  in  both  of  the  earlier  patents  supra. 
In  Dayton,  376,144,  the  inclines  were  moved  during  the  action  of  the 
dies,  but  that  operation  was  effected  by  the  hand  of  the  workman 
pressing  the  end  of  the  holder  against  the  outer  ends  of  the  dies,  or 
withdrawing  such  pressure.  The  one  element  in  the  claim  not  al- 
ready found  in  prior  combination  is  the  substitution  of  "mechanism" 
(any  suitable  mechanism;  its  details  are  no  part:  of  the  claim)  for 
the  hand  of  the  operative.  The  particular  "mechanism"  shown  in 
the  patent  is  not  automatic.    It  is  itself  operated  by  the  workman's 

1  41  O.  O.  A.  142. 
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hand,  but  it  is  a  part  of  the  machine,  combined  with  the  other  old 
elements,  thereby  producing  a  combination  not  found  in  No.  370,144. 
The  only  ground,  therefore,  on  which  this  first  claim  of  474,548  can 
be  sustained  must  be  the  finding  that  Dayton  was  the  first  to  intro- 
duce into  a  swaging  machine  mechanism  whereby  inclined  surfaces 
located  at  the  base  of  the  dies  could  be  reciprocated  endwise  while 
the  machine  was  running,  thereby  causing  the  dies  to  perform  the 
swaging  operation  when  either  nearer  together  or  further  apart. 
But  the  record  in  this  case  will  not  warrant  such  a  finding. 

On  May  20,  1890,  United  States  patent  No.  428,572  was  issued  to 
P.  A.  Peck  for  a  machine  for  reducing  wire.  It  is  a  complicated  ap- 
paratus, but  is  suiBciently  shown  in  the  annexed  Fig.  3,  from  which 
certain  continuous  feeding  mechanism  located  to  the  left  of  the 
drawing  has  been  eliminated. 


D  is  the  ^Hbeater  holding  head"  or  shell.  K,  K,  are  the  '^beaters," — 
the  rollers  or  tappets  of  other  patents.  Their  surfaces  are  inclined, 
and  so  are  the  surfaces  of  the  dies,  O,  O,  which  engage  with  them. 
As  shown  in  the  drawing,  the  die  head,  E',  is  thrust  forward,  and, 
mounting  the  siu^aces  of  the  inclines  on  K,  K,  the  dies  have  sepa- 
rated so  as  to  give  clearance  for  the  largest  size  of  wire  the  machine 
is  adjusted  to  receive.  It  is  manifest  that,  if  the  die  head  be  re- 
tracted, the  dies  will  descend  the  slopes,  and  be  brought  nearer  to- 
gether, and  the  rotating  of  the  die  head  at  any  particular  part  of 
the  endwise  motion  would  swage  to  the  particular  diameter.  The 
specification  states  that  in  the  operation  of  the  machine  the  beater 
holding  head,  D,  may  be  clamped,  and  held  stationary.  *^pon  re- 
volving the  pulley,  F,  the  arbor,  E,  and  die  head,  E',  will  revolve 
therewith,  and  the  action  of  the  worm,  e,  of  the  pulley,  F,  upon  the 
worm-gear,  Q,  will  cause  the  revolution  of  the  crank,  H,  and  the 
consequent  reciprocation  of  the  die  head,  E',  within  the  beater  head, 
D,  and  as  the  die  head,  E',  is  carried  onward,  the  inclined  position 
of  the  beaters,  K,  K,  will  allow  the  dies  to  open  outward  to  receive 
a  new  length  of  wire,  which  length  of  wire  will  be  reduced  in  size  as 
the  head,  E',  is  being  drawn  back  within  the  head,  D,  by  the  continued 
action  of  the  crank,  H,  the  dies  being  carried  nearer  and  nearer  to 
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each  other  until  the  head,  E',  has  reached  its  inner  limit,  and  then 
the  continued  action  of  the  crank,  H,  will  again  carry  the  head,  E', 
forward,  causing  the  dies  to  open,  so  as  to  receive  another  length 
of  wire,"  etc.  It  is  true  that  tiie  complicated  mechanism  employed 
causes  the  die  head  to  reciprocate  rapidly  and  constantly,  and  the 
whole  machine  is  organized  to  feed  wire  continuously,  and  reduce 
it  to  a  diameter  proportioned  to  the  closest  approach  of  the  dies;  but 
these  details,  which  secure  constant  feed  and  quick  reciiwocation, 
may  be  discarded.  When  discarded,  the  "inclines"  are  left  with 
mechanism  forming  a  part  of  the  machine,  and  adapted  to  give  them 
endwise  motion  forward  or  backward  while  the  machine  is  running 
at  full  speed.  So  much  being  accomplished,  it  would  seem  to  re^ 
quire  but  the  ordinary  skill  of  the  mechanic  to  add  "a  forked  lever  or 
other  convenient  device"  to  start  or  to  check  the  mechanism  which 
imparts  such  motion.  In  view  of  the  Peck  patent,  it  cannot  be  found 
that  Dayton  was  the  first  to  introduce  into  a  swaging  machine 
"mechanism"  (kind  not  specified)  whereby  inclined  surfaces  located 
at  the  base  of  the  dies  could  be  reciprocated  endwise  during  the 
action  of  the  dies.  The  first  claim  of  No.  474,548  is,  therefore,  void 
for  lack  of  invention. 

The  second  and  third  claims  may  next  be  considered.  The  re- 
volving shaft,  and  its  head  carrying  the  dies,  are  therein  enumerated, 
but  they  were  certainly  implied  in  the  first  claim  by  the  statement 
that  the  dies  were  to  perform  a  swaging  operation.  In  both  of  them 
we  have  instead  of  the  broad  phrase  "inclined  surfaces"  the  more 
concrete  word  "wedges";  in  the  second  claim  wedges  so  placed  that 
their  movement  will  control  the  action  of  die-actuating  mechanism 
on  the  dies,  and  in  the  third  claim  wedges  in^tervening  between  the 
dies  and  die  blocks.  The  presence  or  absence  of  die  blocks  or  follow- 
ers would  seem  to  make  no  diffemce  in  the  novelty  of  the  combina- 
tion. The  prior  ai;t  knew  of  them.  Sometimes  it  used  them  and 
sometimes  it  dispensed  with  them.  In  Miller  364,274,  supra,  we  have 
wedges  intervening  between  dies  and  die  blocks,  which  bring  the 
dies  nearer  together  when  pushed  in,  and  further  apart  when  re- 
tracted, and  which  thus  "control  the  die-actuating  mechanism  in  its 
action  on  the  dies,"  or  "vary  the  action  of  the  dies."  Moreover,  these 
wedges  are  held  in  place  by  an  arrangement  of  pin  (the  screw,  F)  and 
slot,  which  not  only  adjusts  them  longitudinaUy,  but  permits  them 
to  vibrate  centrifugally  and  centripetally  in  unison  with  the  dies 
when  the  machine  is  in  operation.  Moreover,  we  have  in  the  prior 
art  wedges  inserted  and  retracted  during  the  operation  of  a  machine. 
They  are  found  in  the  Brown-Sharpe  machine,  a  slight  modification 
of  a  device  shown  in  United  States  patent  51,257,  November  28, 
1845,  to  Joseph  R.  Brown  for  a  screw-cutting  machine.  The  blank 
to  be  cut  is  griped  and  held  at  the  end  of  a  revolving  spindle,  an 
operation  performed  by  combining  with  suitable  griping  jaws  a  set 
of  wedges  at  the  end  of  a  rod  or  tube  within  the  spindle,  and  a  rotat- 
ing screw  for  imparting  a  sliding  motion  to  the  said  rod  or  tube  and 
the  wedges  thereon,  so  that  the  wedges  are  made  to  force  the  griping 
jaws  together  to  gripe  the  rod  or  piece  of  metal,  and  afterwards  to 
liberate  the  same  while  the  spindle  is  revolving. 
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The  Brown  and  Sharpe  Machina 


We  have  here,  as  defendant  contends,  ''a  rotating  head  carrying 
dies  operated  by  a  tnbnlar  shaft,  a  second  tube  within  the  shaft, 
wedges  elastically,  but  not  rigidly,  secured  to  the  end  of  said  tube, 
and  arranged  back  of  die  blocks,  means  for  moving  said  tube  and 
wedges  longitudinally  while  the  whole  mechanism  is  rotating  to  force 
the  dies  nearer  together  or  to  permit  them  to  fly  further  apart." 
That  the  wedges  operate  back  of  the  die  blocks,  and  not  between 
them  and  the  dies  (as  shown  in  Miller  364,274),  is  immaterial.  The 
griping  device  shown  in  this  screw-cutting  machine  is  a  proper  refer- 
ence within  the  rule  followed  in  Briggs  v.  Duell,  36  O.  C.  A.  40,  93 
Fed.  972,  and  in  view  of  it,  and  of  the  wedges  shown  in  Miller,  with 
their  vibratory  motion,  secured  by  a  slot  playing  on  a  pin,  there 
would  seem  to  be  no  patentable  invention  in  the  second  and  third 
claims  of  Dayton  474,548,  with  the  wedges,  adjusting  tube,  and  con- 
nections therein  set  forth.  We  therefore  concur  in  the  finding  of 
the  circuit  court  as  to  the  invalidity  of  this  patent. 

Dayton  Patent  No.  492,576. 

The  patent  we  have  already  discussed  was  for  a  '*hand"  machine. 
The  wUl  of  the  operative,  acting  through  his  hand,  fed  in  the  ma- 
terial to  be  swaged,  divided  it  into  appropriate  lengths,  and  regulated 
the  times  during  which  the  dies  should  remain  near  together,  swa- 
ging to  the  smaller  diameter,  and  during  which  they  should  remain 
sufficiently  far  ai)art  to  accommodate  the  passage  of  the  wire  when 
of  the  larger  diameter.  It  was,  of  course,  highly  desirable  that 
mechanism  should  be  devised  to  perform  all  these  functions,  and 
thus  largely  increase  the  output.    Patent  No.  492,576,  the  second 
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one  declared  npon  in  the  complaint,  covers  such  mechanisnL  It  de- 
scribes in  full  detail  a  complicated  system  of  cams,  levers,  rockers, 
and  all  the  other  well-known  mechanical  contrivances  whereby  mo- 
tion is  timed,  applied,  withheld,  and  translated.  The  machine  of  the 
patent  is  an  ingenious  one,  and  discloses  patentable  invention.  The 
patentee,  however,  has  endeavored  in  some  of  the  claims  to  embrace 
a  field  of  invention  far  wider  than  he  was  entitled  to  occupy.  A  jHior 
patent  (No.  33,707,  to  Kaiser,  November  12, 1861,  for  an  improvement 
in  machinery  for  making  needles),  and  a  prior  machine,  known  as 
the  "Breedon  Machine,"  for  producing  short  and  straight  wire  blanks 
for  needles,  show  what  might  have  been  expected,  viz.  that  it  was  old 
to  supplement  machines  for  performing  some  particular  operation 
on  wire  with  automatic  devices  for  feeding  the  wire  and  cutting  it 
into  appropriate  lengths,  so  timed  as  to  work  in  unison  with  the  rest 
of  the  machine.    The  specification  states  that: 

"By  the  present  Improvement  the  wire  or  rod  is  passed  in  at  one  end  of  the 
machine,  and  subjected  to  the  swaging  operation,  and  it  is  drawn  along  throngh 
the  swaging  dies  as  the  proper  reduction  is  accomplished,  and  one  or  more 
complete  articles  are  thus  swaged,  after  which  the  articles  are  cut  off  suc- 
cessively, and  delivered  from  the  machine.  In  carrying  out  the  invention,  any 
suitable  swaging  apparatus  may  be  made  use  of, — such,  for  instance,  as  that 
represented  in  letters  patent  No.  474,548,  granted  to  me  3iay  10,  1892,— and  the 
wire  as  fed  into  the  machine  is  preferably  passed  through  a  straightener,  and 
the  longitudinal  movement  is  given  to  the  wire  by  pinchers  that  grasp  the  par- 
tially or  entirely  finished  blank,  and  draw  the  same  along,  together  with  the 
wire  that  is  being  swaged;  and  the  wire  is  then  held  in  a  stationary  position 
while  the  pinchers  are  opened,  and  returned  to  the  point  of  beginning  to  take 
a  fresh  hold;  and  the  completed  article  is  cut  off,  and  drops  away  from  the 
machine.*' 

The  first  four  claims  of  the  patent  read  as  follows: 

"(1)  The  combination,  with  the  swaging  mechanism,  of  pinchers  for  grasping 
the  article  to  be  swaged,  mechanism  for  giving  motion  to  the  pinchers  to  draw 
the  article  through  between  the  swaging  dies  and  a  holding  clamp  for  holding 
the  article  operated  upon,  and  mechanism  for  opening  the  pinchers,  and  re- 
turning then  to  take  a  fresh  hold  for  drawing  through  another  length,  substan- 
tially as  set  forth.  (2)  The  combination,  in  a  swaging  machine,  of  dies  for 
effecting  the  swaging  mechanism,  for  actuating  such  dies,  pinchers  for  holding 
the  article  to  be  acted  upon,  mechanism  for  opening  and  closing  the  plncbos 
and  moving  them  longitudinally  for  drawing  the  article  to  be  swaged  through 
between  the  dies,  substantially  as  set  forth.  (3)  The  combination,  with  rotary 
swaging  dies  and  mechanism  for  opening  and  closing  the  same,  of  pinchers  for 
grasping  the  article  to  be  acted  upon,  and  mechanism  for  moving  the  pinchers, 
and  drawing  the  article  along  between  the  swaging  dies,  a  clamp  for  holding 
the  article  when  the  pinchers  are  opened,  and  a  cutter  and  mechanism  for  ac- 
tuating the  same  to  separate  the  swaged  article  from  the  wire  or  stock,  sub- 
stantially as  set  forth.  (4)  The  combination,  in  a  swaging  machine,  of  swaging 
dies,  rotary  mechanism  for  actuating  such  dies,  a  moving  wedge  or  backing  for 
varying  the  closing  of  the  dies,  pinchers  and  mechanism  for  opening  and  dot- 
ing the  same  and  for  moving  the  pinchers  longitudinally  for  drawing  the  arti- 
cle to  be  swaged  along  between  the  dies,  a  clamp  for  holding  the  matolil 
when  the  pinchers  are  opened,  and  a  cutter  for  separating  the  swaged  article, 
substantially  as  set  forth." 

That  these  claims  were  intended  to  be  just  what  they  appear  to 
be — a  far-sweeping  dragnet  to  cover  the  application  of  feeding  and 
cutting  devices,  properly  timed,  to  swaging  machines — is  manifest 
from  the  language  of  the  specification.  "This  invention,"  says  the 
patentee,  "is  especially  intended  for  the  swaging  of  wire  in  the  mana- 


Digitized  by 


Google 


EXCELSIOR    KEEDLE   CO,  V.   MORSE-KEEFEU   CYCLE-SUPPLY   CO.        459 

factnre  of  spokes  for  wheels,  but  is  available  in  the  manufacture  of 
other  round  articles,  and  especially  those  that  can  be  made  from  a 
continuous  wire.*'  By  the  use  of  this  language  the  patentee  express- 
ly extends  the  confines  of  the  art,  of  which  his  machine  is  to  form 
a  part,  so  as  to  Include  the  needle-making  machine  of  Kaiser  and  the 
wire  needle  blank  machine  of  Breedon.  Later  on  in  the  specification 
we  find: 

**By  the  foregoing  description  of  this  apparati^s  as  adapted  to  the  manufac- 
lore  of  wire  spokes,  it  Is  not  to  be  understood  that  the  Improvement  is  limited 
In  this  particular,  but  that  the  devices  may  be  employed  for  swaging  other 
articles,  and  the  swaging  action  may  be  either  continuous  or  Intermittent.  I 
baTe  de8crll>ed  the  present  improvements  In  connection  with  a  revolving  swa- 
ging device,  but  it  wiU  he  apparent  that  in  cases  where  the  device  that  is  being 
manufactured  is  not  circular,  the  Improvements  are  available  with  any  char- 
acter of  swaging  device  whether  It  revolves  so  as  to  act  all  around  the  circular 
article,  or  whether  it  may  remain  stationary,  and  only  act  at  opposite  sides  of 
tbe  article  being  swaged." 

The  patentee  assumed  that  in  No.  474,548  he  had  a  valid  patent  for 
a  swaging  machine,  which  would  swage  wire  to  one  diameter  for  a 
certain  length,  and  then  open  the  dies  to  allow  a  part  of  the  wire,  fed 
in  by  hand,  to  pass  unswaged.    The  field  of  further  invention  was 
open  to  him.     He  could  devise  mechanism  whereby  the  feeding  and 
cutting  should  be  automatically  performed  in  connection  with  the 
swaging  operation  of  the  machine  itself;    and,  if  the  mechanism 
thus  devised  possessed  patentable  novelty,  he  could  patent  it.    Pre- 
cisely this  he  did.    He  devised  such  mechanism.    It  is  novel  and 
ingenious,  and  he  has  patented  it.    But  by  these  four  claims  he  has 
sought  to  go  much  further,  and  to  foreclose  any  one  else  from  adding 
eitiier  to  the  machine  of  No.  474,548,  or  to  any  other  swaging  ma- 
chine capable  of  doing  its  work,  devices  for  feeding,  drawing,  hold- 
ing, and  cutting,  well  known  in  the  prior  art,  even  though  the 
mechanism  whereby  they  are  connected  and  operated  should  be  un- 
like that  which  he  himself  devised.    This  he  was  not  entitled  to,  and, 
having  thus  enlarged  his  claims,  the  court  should  not  be  astute  to 
^^estrict  them  by  reading  in  the  real  invention  which  he  has  failed  to 
include  within  their  terms.    We  concur  with  the  circuit  court  in  the 
conclusion  that  the  first  four  claims  are  void  for  lack  of  patentable 
invention. 
The  sixth  claim  reads: 

"{^  The  combination,  in  a  machine  for  swaging  wire  spokes,  of  revolving 
•waging  dies  and  mechanism  for  moving  and  regulating  the  action  of  said 
dies,  pinchers,  and  mechanism  for  opening  and  closing  the  same,  a  cam  and 
^KTlable  lever  mechanism  for  regulating  the  longitudinal  movement  given  to 
the  phichers  and  varying  the  length  of  the  spoke,  substantially  as  set  forth." 

This  claim  differs  from  claim  2  by  the  addition  of  the  "cam  and 
variable  lever,"  etc.  We  concur  with  the  circuit  court  that  these  are 
snfficiently  shown  in  the  Breedon  machine. 

The  remaining  claims  of  the  patent  (except  the  seventh,  which  is 
not  declared  on)  are: 

"(5)  The  combination,  with  swaging  dies,  of  pinchers,  mechanism  for  open- 
lUj?  and  closing  the  same,  and  for  moving  them  longltudinaUy,  and  carrying  the 
^^Icle  longitudinally  between  the  swaging  dies,  a  cutter  for  separating  the 
*^aged  article,  and  a  connection  between  the  cutter  and  the  pinchers,  whereby 
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the  cutter  Is  brought  luto  position  by  the  movement  of  the  pindiers,  snbetan- 
tially  as  set  forth."  '*(8)  The  combination,  with  the  swaging  mechanism,  of 
the  revolving  shaft  through  which  the  wire  to  be  swaged  passes,  and  which 
shaft  carries  the  swaging  mechanism,  pinchers,  and  means  for  opening  and 
closing  the  same  to  grasp  or  relieve  the  v^lre,  a  cam  and  intervening  connec- 
tions to  the  pinchers  for  giving  motion  to  such  pinchers  to  move  the  wire  be- 
tween the  swaging  dies,  a  cutter  plate  and  cutter  movably  supported  upon  the 
machine,  and  a  variable  connection  between  the  cutter  plate  and  the  pincfaets 
for  determining  the  position  of  the  cutter,  and  mechanism  for  giving  motion 
to  the  cutter,  substantially  as  set  forth.  (9)  The  combination,  with  the 
swaging  mechanism,  of  the  revolving  shaft  through  which  the  wire  to  be 
swaged  passes,  and  whldi  shaft  carries  the  swaging  mechanism,  pinchers,  and 
means  for  opening  and  closing  the  same  to  grasp  or  relieve  the  wire,  a  cam 
and  intervening  connections  to  the  pinchers  for  giving  motion  to  such  pinchers 
to  move  the  wire  between  the  swaging  dies,  a  cutter  plate  and  cutter  movably 
supported  upon  the  machine,  and  a  variable  connection  between  the  catttf" 
plate  and  the  pinchers  for  determining  the  position  of  the  cotter,  mechanism 
fox  giving  motion  to  the  cutter,  and  a  clamp  for  holding  the  wire  during  the 
return  movement  of  the  pinchers,  substantially  as  set  forth." 

These  claims  were  sustained  by  the  circuit  court  because  thev 
cover,  inter  alia,  "a  variable  connection  between  the  cutter  plate  and 
pinchers  for  determining  the  position  of  the  cutter."  The  soundness 
of  this  conclusion  is  not  disputed,  the  defense  relied  on  being  non- 
infringement. This  presents  substantially  a  question  only  as  to  the 
meaning  of  the  word  ^Variable,"  as  used  in  the  claims.  We  do  not 
deem  it  necessary  to  add  anything  to  the  brief  discussion  of  this  ques- 
tion in  the  opinion  of  the  circuit  court,  and  concur  in  its  conclusion 
that  defendant's  machine  infringes  these  three  claims.  The  decree 
of  the  circuit  court  is  affirmed,  without  costs. 


aOl  Fed.  460.) 

NEW  JERSEY  WmE-OLOTH  CO.  v.  MERRITT  et  aL 

(Ghrcuit  Court  of  Appeals,  Third  Circuit    February  21,  1900.) 

No.  17. 

Patents— iNFRrNGEMENT—FiREPRoop  Ceilings. 

The  Orr  patent,  No.  456,202,  for  a  fireproof  ceiling,  consisting  of  metallic 
lathing  embedded  in  a  plastic  material,  construed,  and  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastan 
District  of  Pennsylvania. 
For  opinion  below,  see  96  Fed.  216. 

C.  J.  Sawyer  and  M.  B.  Philipp,  for  appellant. 
Ernest  Howard  Hunter,  for  appellees. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

KIRKPATKICK,  District  Judge.  The  complainant  and  appellant 
in  this  suit  is  the  assignee  of  letters  patent  of  the  United  States  Na 
456,202,  granted  to  William  Orr,  and  dated  July  21,  1891,  relating 
''to  the  construction  of  ceilings  or  walls  formed  of  metallic  lathing, 
to  which  is  applied  cement,  concrete,  plaster,  or  other  suitable  plastic 
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material";  the  object  of  the  invention  being  to  obtain  increased 
strength  and  fireproof  qualities  in  snch  ceilings  at  reduced  cost.  The 
bill  charges  the  defendants  with  infringement  of  the  first  and  second 
claims  of  the  patent^  which  are  as  follows: 

Oaiml:  "A  fireproof  ceiling,  consisting  of  metallic  lathing  extending  from 
beam  to  beam,  and  having  upon  its  under  side  offsetting  portions  projecting 
from  its  body,  aod  a  body  of  plastic  material  applied  from  above,  and  in 
which  the  body  of  the  lathing  and  projections  are  embedded,  substantiaUy 
as  described."  Claim  2:  "An  arch  formed  of  metallic  lathing  bent  to  the  re- 
quired form,  and  having  upon  its  under  side  offsetting  portions  projecting  from 
its  body,  and  a  body  of  plastic  material  applied  from  above,  and  in  which  the 
body  of  the  lathing  and  projections  are  embedded,  substantiaUy  as  described.'' 

The  two  claims  differ  hardly  at  all^  except  in  words.  The  first  is 
made  to  apply  to  ^'a  fireproof  ceiling,  consisting  of  metallic  lathing," 
and  the  latter  *^o  an  arch  formed  of  metallic  lathing  bent  to  the 
required  form";  the  latter  being  merely  a  limitation  of  the  former. 
A  reference  to  the  second  clearly  shows  that  the  construction  of  a 
fireproof  ceiling  by  the  use  of  metallic  lathing  or  woven  wire  em- 
bedded in  concrete  or  other  plastic  material  was  well  known  to  the 
art  long  before  patent  No.  456,202  was  granted.  As  early  as  June 
4,  1883,  an  English  patent  was  granted  to  Richard  W.  Hirchins  for 
"a  ceiling  composed  of  plaster  of  Paris  or  cement  *  *  *  in  com- 
bination with  open  meshed  wire  netting  embedded  therein."  The 
means  employed  he  describes  as  follows: 

"I  coDstruct  my  improved  celling  without  the  use  of  ordinary  lathing,  and 
In  its  place  I  use  wire  netting.  ♦  ♦  ♦  I  mold  the  plastic  composition  upon 
the  wire  netting  by  casting  it  upon  a  molding  table  or  center  fixed  beneath  the 
netting,  by  pouring  the  composition  onto  the  netting  from  above.  The  ceiling 
Is  thus  constructed  of  plastic  composition  with  wire  netting  embedded  In  It  to 
strengthen  the  plastic" 

It  is  self-evident  that,  in  order  to  embed  the  wire  netting  in  the 
plaster,  it  was  necessary  that  there  should  be  a  space  between  the 
wire  netting  and  the  table  or  center  upon  which  the  plastic  material 
was  molded.    Reference  has  been  made  to  other  patents  antedating 
the  patent  in  suit,  which  show  similar  constructions  effected  by  em- 
bed^g  a  metallic  frame  in  plastic  material.    We  do  not  think  it 
necessary  to  examine  them  in  detail,  since  it  is  not  our  purpose  to 
show  that  any  of  them  embody  the  particular  means  employed  by 
Orr,  the  patentee  of  patent  No.  456,202,  for  raising  the  metallic  lath- 
ing to  the  desired  height  from  the  "center."    We  advert  to  them 
merely  for  the  purpose  of  showing  the  prior  state  of  the  art,  and 
illustrating  the  fact  that  the  only  novel  feature  in  the  device  of  com- 
plainant's patent  was  the  provision  that,  in  combination  with  the 
then  well-known  devices,  "the  metallic  lathing  should  have  upon 
its  under  side  oifsetting  portions  projecting  from  its  body,  substan- 
tially as  described."    These  "offsetting  portions"  are  fully  described 
and  set  out  in  the  drawings  and  specifications  of  the  patent.    They 
are  positive,  and  definite,  and  intended  to  elevate  the  entire  body  of 
the  lathing  above  the  surface  of  the  "centering,"  in  order  that  a  layer 
of  plaster  of  substantial  depth  may  be  formed  on  the  under  side. 
The  defendants'  construction  consists  of  metallic  lathing  made  of 
^expanded  metal,"  a  form  of  lathing  well  known  to  the  art  before 
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the  grant  of  complainant's  patent  It  is  a  kind  described  in  a  pat- 
ent of  the  United  States  granted  to  John  P.  Golding,  and  dated  June 
16,  1885  (No.  320,240),  the  use  of  which  is  free  to  the  world  for  all 
the  purposes  to  which  it  may  be  applied.  This  lathing,  while  irrejju 
lar  in  shape,  has  no  "offsetting  portions  projecting  from  its  bodv." 
in  which  characteristic,  as  we  have  said,  lies  the  sole  claim  of  nov- 
elty in  complainant's  device.  It  is  laid  directly  upon  the  centerin;2. 
60  that  it  cannot  be  entirely  embedded  in  the  plastic  material  pcui'ed 
in  from  above,  nor  can  it  have  a  coating  of  concrete  of  any  desired 
thickness  upon  the  under  side.  A  ceiling  or  arch  constructed  with 
a  lathing  of  expanded  metal  cannot  obtain  the  peculiar  advantages 
pointed  out  in  the  complainant's  patent,  and  intended  to  be  secured 
thereby.  For  these  reasons  we  are  of  the  opinion  that,  inasmuch  as 
the  defendants,  in  their  construction,  do  not  employ  the  particular 
means  to  which  the  complainant's  patent  must  be  limited,  they  do 
not  infringe  the  first  and  second  claim  of  the  patent  in  suit.  The 
decree  of  the  circuit  court  dismissing  complainant's  bill  will  be  af- 
firmed. 


(101  Fed.  462.) 

HANIFEN  V.  LUPTON  et  al. 

(Circuit  CJourt  of  Appeals,  Third  Circuit    February  26,   1900.) 

No.  25. 

Patents— iNPRrNGKMENT— Defenses. 

A  license  given  by  the  owner  of  a  patent  to  import  and  sell  in  thU 
comjtry  the  fabric  of  the  patent  on  payment  of  a  royalty  of  two  cents 
per  yard  thereon,  contained  a  covenant  by  the  licensee  not  to  handle  or 
serve  as  commission  agent  for  any  goods  of  such  description  made  in 
this  country  by  any  person,  firm,  or  corporation  not  licensed  under  the 
patent,  "unless  he  pays  the  royalty  thereon  himself,  it  being  understood, 
however,  that  but  one  royalty  shall  be  paid  on  such  goods  or  any  fabric 
coming  under  this  Ucense,  whether  paid  by  manufacturer  or  seller."  Held, 
that  such  provision  wab  for  the  benefit  of  the  licensee  alone  by  permit- 
ting him  to  handle  the  fabric  made  in  this  country  without  payment  of 
royalty,  when,  but  only  when,  the  manufacturer's  royalty  had  been  paid 
thereon,  and  that  an  unlicensed  manufacturer,  having  no  connection  with 
the  contract,  could  not  avail  himself  of  such  provision  as  a  defense 
against  a  suit  for  Infringement  on  the  ground  that  his  product  was  sold 
by  the  licensee  as  his  agenL 

Appeal  from  the  Circuit  Ck)urt  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Joseph  C.  Fraley  and  W.  P.  Preble,  for  appellant. 
A.  B.  Stoughton,  for  appellees. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KIEKPAT 
KICK,  District  Judge. 

ACHESON,  Circuit  Judge.  This  is  an  appeal  l^  John  E.  Hanifen. 
trading  as  John  E.  Hanifen  &  Co.,  the  complainant  in  the  coort  be- 
low, from  a  decree  dismissing  his  bill  of  complaint  in  a  suit  in  equity 
brought  on  March  24,  1898,  against  Oliver  Lupton,  Edward  A  Lnp- 
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ton,  and  Walter  W.  Watson,  trading  as  Oliver  Lnpton  &  CJo.,  charging 
the  defendants  with  the  infringement  of  letters  patent  No.  374,888, 
dated  December  13,  1887,  for  an  improvement  in  knitted  fabrics, 
granted  to  Levi  Bjwater,  assignor  of  tie  complainant.  95  Fed.  465. 
In  their  ansv^er  the  defendants  set  np  in  defense  the  alleged  invalidity 
of  the  patent,  and  also  denied  infringement.  After  replication  filed, 
the  complainant  proceeded  to  take  his  evidence  in  chief,  and  he  made 
out  a  clear  prima  facie  case.  Upon  the  question  of  infringement,  the 
record,  under  date  of  July  25,  1898,  shows  an  admission  and  proof 
as  follows,  namely: 

"Complainant's  counsel  produces  a  piece  of  cloth,  which  Is  marked  'Com- 
plainant's Exhibit  Defendants'  Fabric.'  It  is  admitted  on  behalf  of  defendants 
that  the  said  piece  of  cloth  was  manufactured  by  them  and  sold  by  them  at 
Philadelphia,  Pa.,  subsequent  to  the  date  of  the  patent  in  suit,  and  prior  to 
the  filing  of  the  bill  of  complaint  in  this  cause.  The  said  exhibit  is  therefore 
oirered  in  evidence  on  behalf  of  complainant." 

The  complainant  then  proved  by  a  competent  witness  that  this 
exhibit  was  the  same  as  the  knitted  fabric  of  the  patent  in  suit.  The 
defendants  offered  no  counter  proof.  They  introduced  no  testimony 
whatever  in  support  of  their  original  answer.  In  due  course,  the 
case,  in  this  state  of  the  proofs,  was  set  down  for  final  hearing.  The 
complainant  was  entitled  to  a  decree  against  the  defendants,  as  the 
record  stood  upon  February  8,  1899,  and  on  that  day  he  made  a 
motion  therefor.  The  defendants  immediately  moved  "for  leave  to 
amend  the  answer  by  setting  up  a  certain  license  to  Jean  Bry,  and 
the  sales  of  defendants'  goods  thereunder."  Such  leave  was  granted, 
and  subsequently,  on  February  18,  1899,  the  defendants  filed  such 
amendment,  and  put  in  evidence  a  license,  of  which  the  following  is 
a  copy: 

*^emoranclum  of  agreement  made  and  concluded  this  twenty-sixth  day  of 
Blay,  1897,  by  and  between  John  E.  Hanifen  &  Oo.,  of  Philadelphia,  party  of 
the  first  part,  and  Jean  Bry,  of  20  Greene  street,  New  York  City,  party  of  the 
•econd  part. 

"(1)  Said  John  B.  Hanifen  &  Co.,  in  consideration  of  the  faithful  perform- 
ance and  discharge  by  the  said  party  of  the  second  part  of  the  agreements  here- 
inafter set  forth  by  him  to  be  performed,  hereby  license  and  empower  said 
Jean  Bry  to  deal  in,  import,  use,  and  seU  the  knitted  fabric  described  and 
claimed  in  the  second  claim  of  letters  patent  of  the  United  States  No.  374,8S8, 
Issued  Dec.  13th,  1887,  to  Levi  Bywater,  assignor  to  said  John  B.  Hanifen  & 
Co.,  at  a  royalty  of  two  cents  per  yard. 

*V)  Said  party  of  the  second  part  hereby  accepts  said  license,  and  agrees, 
in  consideration  of  the  granting  thereof,  to  make  monthly  returns  in  writing 
to  W.  P.  Preble,  Jr.,  attorney  for  said  John  E.  Hanifen  &  Co.,  within  the  first 
ten  days  of  each  and  every  month,  of  all  such  knitted  fabrics  imported  or  sold 
by  him  during  the  previous  month,  and  to  pay  the  above-mentioned  royalty 
thereon  at  the  time  of  said  returns,  and  also  covenants  and  agrees  not  to 
handle,  d^  in,  take  orders  for,  or  serve  as  commission  agent  for  any  goods 
of  this  description  made  in  this  country  by  any  person,  firm,  or  corporation  who 
la  not  licensed  under  the  above-mentioned  patent,  unless  he  pays  the  royalty 
thereon  himself;  it  being  understood,  however,  that  but  one  royalty  shall  be 
paid  on  such  goods,  or  any  fabric  coming  under  this  license,  whether  paid  by 
manofactnrer  or  seUer. 

^'(d)  This  license  shaU  last,  xmless  sooner  terminated,  untU  the  expiration 
of  the  above-mentioned  patent,  and  shall  take  effect  from  the  fifteenth  day  of 
Harch,  1897,  and  apply  to  all  goods  ordered  after  such  date,  and  shall  only  be 
terminated  by  mutual  consent  or  for  failure  on  the  part  of  said  parties  of  the 
iecond  part  to  make  proper  returns  and  payments;   but  either  party  may  ter- 
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mlnate  this  license  on  one  year's  notice,  not  to  be  given,  howeTer,  NoTember  1, 
1897. 

**(4)  Said  party  of  the  second  part  further  covenants  and  agrees  whoi  called 
upon  to  satisfy  said  Preble,  and  furnish  such  data  as  may  be  necessary  to 
verify  the  accuracy  of  said  monthly  reports. 

'*(5)  It  Is  further  mutually  agreed  that  the  suit  now  pending  against  H.  A. 
Caesar  &  Go.  shall  be  disposed  of  without  costs  to  ^ther  party,  and  by  socb 
entry  or  order  as  the  parties  may  hereafter  agree  would  be  for  the  best 
Interests  of  the  parties  hereto. 

"In  witness  whereof,  the  parties  hereto  have  hereunto  set  their  hands  and 
seals  this  twenty-sixth  day  of  May,  1897.  John  E.  EUinlfen  &  Co.** 

In  connection  with  the  offer  of  tliis  license^  the  defendants  called 
and  examined  the  licensee,  Jean  Bry,  who  resided  and  did  bnsinees 
in  the  city  of  New  York.  Whatever  sales  the  defendants  effected 
through  Bry  were  made  in  the  city  of  New  York.  The  defendants 
were  and  are  manufacturers  in  the  city  of  Philadelphia.  It  is  shown 
that  they  began  to  manufacture  this  knitted  fabric  at  Philadelphia 
in  August,  1897.  By  letter  of  September  10,  1897,  the  complainant^s 
attorney  notified  the  defendants  that  they  were  infringing  the  By- 
water  patent,  but  offered  them  "a  license  at  regular  rates."  To  this 
letter  no  reply  whatever  was  made.  When  sued  afterwards,  the  de- 
fendants, as  we  have  seen,  by  their  answer,  which  was  filed  June  20, 
1898,  not  only  challenged  the  validity  of  the  patent,  but  denied  in- 
fringement generally.  That  they  were  acting  under  license  was  not 
suggested  until  February  8,  1899,  when  the  case  was  ripe  for  a  de- 
cree against  them.  Now,  they  had  already  put  on  the  record  the 
above-quoted  admission  in  respect  to  the  infringing  exhibit,  namely, 
"that  the  said  piece  of  cloth  was  manufactured  by  them  and  sold 
by  them  at  Philadelphia,  Pa."  The  defendants  have  never  offered 
any  explanation  of  this  admission,  nor  attempted  to  break  its  force. 
The  learned  judge  who  sat  at  the  final  hearing  of  this  case,  it  would 
seem,  overlooked  this  admission.  It  was  by  no  means  met  by  the 
testimony  of  Jean  Bry.  He  did  not  even  fix  the  date  when  he  be- 
came sales  agent  for  the  defendants.  Moreover,  his  statements  were 
not  only  indefinite,  but  manifestly  rested  in  part  on  mere  hearsay. 
The  defendants'  books,  to  which  he  referred,  were  neither  proved  nor 
produced.  None  of  the  defendants  took  the  stand.  In  the  abeoice. 
then,  of  evidence  which  the  defendants  could  have  produced  if  the 
facts  were,  as  alleged  by  them,  that  all  their  sales  were  made  under 
license,  no  presumption  in  their  favor  can  be  indulged  in.  Their  own 
admission  on  this  record  to  the  contrary  of  their  allegation  is  de- 
cisive against  them.  We  are  of  opinion  that  the  learned  judge  be- 
low fell  into  error  in  dismissing  the  bill,  even  if  the  license  to  Bry 
affords  protection  to  the  defendants  in  respect  to  their  dealings  with 
and  through  him.  We  are  not,  however,  able  to  read  the  complain- 
ant's license  to  Jean  Bry  as  giving  any  sanction  to  the  manufacture 
by  the  defendants  of  the  patented  fabric.  The  defendants  are  nei- 
ther parties  nor  privies  to  that  instrument  That  they  themselves  are 
not  bound  by  any  of  its  provisions  is  too  plain  for  argument  The 
licensee  thereunder  is  Jean  Bry,  and  as  to  him  it  is  a  nonassignable 
personal  license.  There  is  no  contract  relation  whatsoever  between 
the  complainant  and  the  defendants;  hence  no  accounting  on  that 
basis  is  enforceable  by  the  complainant  against  the  defendants.    If, 
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then,  the  Bry  license  is,  as  claimed,  a  defense  to  a  bill  for  infringe- 
ment, the  complainant  is  remediless  as  against  the  defendants  in 
respect  to  their  transactions  with  Bry.  Upon  the  defendants'  theory, 
by  their  own  simple  election  to  resort  to  Bry's  license  they  acquired, 
as  against  the  owner  of  the  patent,  a  right  to  manufacture  without 
liability  to  account  to  him.  But,  if  Bry's  license  is  thus  available  to 
the  defendants,  it  is  equally  available  to  every  other  unlicensed  manu- 
facturer in  the  country.  A  construction  of  a  license  which  leads  to 
such  results  is  not  to  be  lightly  adopted.  In  this  instance  the  license, 
we  think,  ought  not  to  receive  an  interpretation  which  would  leave 
the  owner  of  the  patent  without  any  adequate  protection.  The  license 
to  Jean  Bry  is  "to  deal  in,  import,  use,  and  sell  the  knitted  fabric" 
of  the  patent  "at  a  royalty  of  two  cents  per  yard."  It  is  to  be  noted 
that  by  the  terms  of  the  instrument  the  right  to  manufacture  is  not 
conferred  upon  Bry  himself.  Yet  these  unlicensed  defendants  deduce 
authority  to  them  to  manufacture  the  patented  fabric  from  the  pro- 
visions of  a  covenant  on  the  part  of  Bry  which  really  was  restrictive 
of  the  i)ersonal  license  granted  to  him.  This  whole  covenant  of 
Bry  reads: 

"And  also  coTenants  and  agrees  not  to  handle,  deal  in,  take  orders  for,  or 
serve  as  commission  agent  for  any  goods  of  this  description  made  in  this  coun- 
try by  any  person,  firm,  or  corporation  who  is  not  licensed  under  the  above- 
mentioned  patent,  unless  he  pays  the  royalty  thereon  himself;  it  being  under- 
stood, however,  that  but  one  royalty  shaU  be  paid  on  such  goods,  or  any  fab- 
ric coming  under  this  license,  whether  paid  by  manufacturer  or  seller." 

The  royalty  referred  to  by  the  words  "unless  he  pays  the  royalty 
thereon  himself  clearly  is  the  manufacturer's  royalty.  Now,  mani- 
festly, these  words  were  introduced  in  relief  of  Bry,  and,  it  seems 
to  us,  for  his  relief  only.  These  words  import,  however,  we  think, 
a  condition  precedent  to  any  sale  forbidden  by  Bry's  restrictive 
covenant.  Upon  no  reasonable  interpretation  of  this  provision  of 
the  license  can  Bry  sell  goods  made  by  an  unlicensed  domestic 
manufacturer  unless  he  himself  has  first  paid  the  manufacturer's 
royalty  thereon.  The  goods  here  referred  to  are  not  taken  out  of 
the  monopoly  of  the  patent  until  the  manufacturer's  royalty  is 
paid.  This  construction  gives  effect  to  every  part  of  the  license 
agreement,  and  it  is  alike  just  to  both  the  parties  to  the  contract. 

The  soundness  of  the  construction  which  we  have  thus  given 
to  the  Bry  license  from  a  consideration  of  its  terms  finds  confirma- 
tion if  regard  be  had  to  the  circumstances  which  surrounded  the 
granting  of  it  Suits  for  infringement  of  this  patent  were  pend- 
ing against  several  importers  in  New  York,  including  the  firm 
of  H.  A.  Caesar  &  Co.,  with  which  Jean  Bry  was  connected.  A 
settlement  was  effected  under  which  these  importers  respectively 
took  license  in  the  form  of  the  one  here  in  question.  The  estab- 
lished rates  of  royalty  to  domestic  manufacturers  then  were  (as 
they  have  been  since)  three  cents  per  yard  on  goods  selling  at 
one  dollar  and  a  half  per  yard  or  less  and  five  cents  per  yard  on 
goods  selling  over  that  price,  and  this  was  known  to  all  these 
importers,  or  to  their  counsel,  who  acted  for  them  in  this  mat- 
ter. The  express  understanding  of  all  the  parties  to  the  settle- 
41  C.C.A.— 80 
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ment  was  that  these  rates  to  domestic  manufacturers  were  to  be 
maintained;  but  these  particular  importers,  as  one  of  the  termR 
of  the  settlement,  were  to  have  a  slightly  reduced  royalty  on  their 
imported  goods  only. 

We  are  not  able  to  discover  from  the  evidence  that  the  complain- 
ant has  done  anything  to  estop  him  from  maintaining  this  bill 
Nothing  inequitable  can  result  from  decreeing  an  account  against 
the  defendants.  If  the  complainant  has  received  from  Jean  Bry 
any  payments  justly  applicable  to  royalties  with  which  the  de- 
fendants were  chargeable,  a  proper  credit  therefor  may  be  allowed 
to  them  in  stating  the  account  The  decree  of  the  circuit  court 
dismissing  the  complainant's  bill  is  reversed,  and  the  case  is  re- 
manded to  that  court  with  direction  to  enter  a  decree  in  favor  of 
the  complainant  in  accordance  with  the  prayer  of  the  bill. 


(101  Fed.  466.) 

KOENEN  V.  DRAKE  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit.    April  26,  1900.) 

No.  321. 

Patents— Invention— Design  for  Eyeglass  Case. 

The  Koenen  design  patent.  No.  29,485,  for  a  design  for  an  eyegiaw 
case,  is  void  for  lack  of  patentabiUty  of  the  design  shown,  which  discloses 
no  new  or  original  features. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

This  was  a  suit  in  equity  for  infringements  of  design  patent  No. 
29,485,  issued  to  complainant  for  a  design  for  eyeglass  cases. 

H.  Albertus  West,  for  appellant 
Alexander  P.  Browne,  for  appellees. 

Before  COLT  and  PUTNAM,  Qrcuit  Judges,  and  WEBB,  District 
Judge. 

COLT,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dismissing 
a  bill  for  alleged  infringement  of  a  patent  for  a  design.  The  cir- 
cuit court  rested  its  decision  mainly  on  the  question  of  infringement, 
although  it  doubted  the  patentability  of  the  design.  We  are  clear 
that  the  design  does  not  show  any  patentable  features.  The  prior 
art  discloses  eyeglass  cases  having  substantially  the  characteristics 
or  distinctive  marks  of  this  design,  as  set  forth  in  the  specification 
of  the  patent.  To  entitle  a  person  to  a  patent  under  section  4929, 
Rev.  St.,  the  design  must  be  new,  useful  and  original,  in  shape  or 
configuration.  A  comparison  of  the  patented  design  with  the  old 
forms  of  eyeglass  cases  shows  that  it  does  not  meet  the  require- 
ments of  the  statute.  It  is  not  shown  to  be  either  new  or  original, 
and  such  changes  in  outline  as  are  visible  to  the  eye  relate  merejj 
to  details,  and  do  not  involve  any  invention.  The  decree  of  the  cir- 
cuit court  is  affirmed,  and  the  costs  of  appeal  are  awarded  to  the 
appellees. 
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COLBURN  et  aL  v.  HILL  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  8,  1900.) 

No.  756. 

1.  RsHOVAi^  OF  Causbs--Sbparablb  Controveksy— Creditors'  Suits. 

A  creditors'  suit,  the  purpose  of  which  is  to  obtain  the  administration 
of  the  property  of  an  insolTeiit  corporation,  and  incidentally  to  exclude 
certain  of  the  defendants  from  participating  in  the  distribution  of  such 
property,  on  the  ground  of  the  invalidity  of  a  contract  made  by  the 
corporation,  on  whldi  their  rights  as  creditors  depend,  is  Indivisible,  and 
no  one  of  such  defendants  can  remove  the  cause  on  the  ground  that  there 
is  a  separable  controversy  as  to  him,  although  their  Interests  may  he 
several,  and  their  defenses  different  ^ 

2.  Same — Remand— Effect  of  Consolidation. 

The  consolidation  of  a  suit,  after  its  removal  Into  a  federal  court,  with 
another  suit  between  some  of  the  same  parties,  subsequently  commenced 
in  said  court,  cannot  affect  the  jurisdiction  of  the  court  over  the  cause 
removed,  or  its  duty,  or  that  of  an  appellate  court,  to  remand  such  cause 
on  determining  that  it  was  not  properly  removable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Tennessee. 

This  bin  was  filed  in  the  chancery  court  of  Shelby  county,  Tenn.    The  com- 
plainants are  all  citizens  of  Massachusetts.    The  defendants  and  their  citizen- 
ship are  as  follows;    (1)  The  Hill  Shoe  Company,  a  corporation  of  the  state 
of  Tennessee;   C.  W.  Edmonds,  William  B.  Randolph,  and  David  T.  Porter, 
dtixens  of  Tennessee.    (2)  Mary  T.  Hill,  a  citizen  of  the  state  of  New  Yorlc. 
(3)  F.  Brigham  &  Co.  and  Potter,  White  &  Bailey,  partnerships,  whose  mem- 
bers are  citizens  of  Massachusetts;    the  Davis  Shoe  Company,  a  corporation 
of  Massachusetts.    Upon  the  petition  of  Mrs.  Mary  T.  Hill,  one  of  the  defend- 
ants, the  suit  was  removed  to  the  circuit  court  of  tlie  United  States,  upon  the 
sole  ground  that  there  was  a  separable  controversy  between  the  complainants 
and  the  i>etltioner,  a  citizen  of  the  state  of  New  York,  which  could  be  fully 
aetermined,  as  between  the  said  Mary  T.  Hill  and  the  said  complainants, 
without  the  presence  of  any  of  the  other  parties  to  the  said  suit.    Is  the  suit 
removable  upon  the  petition  of  Mrs.  Hill?    Does  the  fact  that  some  of  the 
defendants  Joined  with  her  were  citizens  of  Massachusetts,  and  that  others 
are  citizens  of  Tennessee,  prevent  a  "emoval  by  her?    The  answer  to  this 
must  depend  upon  the  existence  of  a  separable  controversy,  within  the  meaning 
of  the  removal  statute.    A  motion  to  remand  to  the  state  court  was  denied; 
the  learned  trial  Judge  being  of  opinion  that  the  suit  embraced  a  number  of 
distinct  controversies,  and  that,  so  far  as  such  controversies  affected  Mrs.  Hill, 
they  could  be  tried  out  without  the  presence  of  any  other  defendant  whose 
citizenship  was  identical  with  that  of  complainants.    The  complainants  are 
creditors  of  the  Hill  Shoe  Company,  and  sue  in  behalf  of  themselves  and  all 
other  creditors.    That  company  Is  a  Tennessee  corporation,  and  was  organized 
in  October,  1889,  for  the  purpose  of  taking  over  the  assets  and  business  of  a 
mercantile  firm  known  as  Hill  &  Sons.    In  May,  1891,  it  made  a  dee^of  gen- 
eral assignment  to  one  A.  G.  Mitchell.    Mitchell  partially  administered  the 
trust  and  died.    The  defendant  C.  W.  Edmonds  took  possession  of  the  remain- 
ing assets,  claiming  to  have  been  appointed  trustee  under  a  proceeding  in  a 
state  chancery  court    The  validity  of  this  appointment  is  denied.    Mitchell's 
accounts  bad  not  been  settled,  and  complainants  averred  that  he  was  heavily 
indebted  to  the  trust,  and  had  been  guilty  of  misappropriating  the  assets  by 
the  payment  of  invalid  obligations,  known  to  be  such  by  him.    One  object  Is 
to  protect  the  trust  assets  by  restraining  Edmonds  from  acting  as  trustee, 

1  Separable  controversy  as  ground  for  removal,  see  notes  to  Mecke  v.  Min- 
eral Co.,  35  C.  C.  A.  155.  and  Robbins  v.  Ellenbogen,  18  C.  C.  A.  86. 
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and  to  have  them  placed  In  the  hands  of  a  receiver  for  the  purpose  of  adminis- 
tering the  trust  under  the  orders  of  a  court  of  equity.  The  sureties  npon  the 
bond  of  Mitchell,  and  also  his  executor,  were  made  defendants,  and  an  ac- 
count of  his  administration  soqght  Edmonds  was  also  made  a  defendant 
and  an  Injunction  restraining?  him  from  acting  as  trustee  was  prayed-  In 
the  Interest  of  the  proper  creditors  of  the  corporation,  the  bill  is  framed,  also, 
for  the  purpose  of  excluding  certain  persons,  claiming  to  be  creditors,  and  to 
be  secured  under  the  deed  of  assignment,  and  also  by  liens  upon  property  of 
the  corporation  senior  to  the  assignment  from  participating  in  future  divi- 
dends under  the  assignment,  to  cancel  any  liens  or  mortgages  purporting  to 
secure  them,  and  to  compel  such  fictitious  creditors  to  refund  dividends  paid 
<m  their  claims  by  MltcheU,  the  trustee.  j 

The  persons  claiming  to  be  creditors,  whose  claims  are  challenged,  and 
against  whom  relief  Is  sought,'  are  the  defendants  Mrs.  Mary  T.  Hiil,  a  citizen         i 
of  New  York;   the  Davis  Shoe  Company,  a  corporation  of  Massachusetts;    F.  I 

Brigham  '&  Ck>.,  and  Potter,  White  &  Bailey,  two  mercantile  firms,  whose  j 
members  are  citizens  of  Massachusetts.  The  averments  of  the  bill  affecting  j 
these  creditors  who  are  made  defendants,  and  upon  which  relief  against  them 
Is  sought,  are  complex,  lengthy,  and  not  altogether  clear  or  consistent.  That  \ 
we  may  see  whether  the  relief  sought  against  Mrs.  Mary  T.  Hill  involves  a  i 
distinct  and  separable  controversy,  which  can  be  wholly  disposed  of  without  ! 
the  presence  of  any  of  the  other  persons  made  defendants  with  her,  it  has  I 

been  necessary  to  analyze  the  bill.  Stated  in  narrative  form,  and  as  briefly 
as  possible,  its  more  important  averments  are  substantially  as  follows:  I.  M. 
Hill,  the  deceased  husband  of  Mrs.  Mary  T.  Hill,  was  for  many  years  a  shoe 
merchant  In  Memphis,  Tenn.,  and  was  a  member  of  several  firms  who  suc- 
ceeded each  other  in  the  same  business.  At  the  time  of  his  death  he  was  the 
chief  member  of  the  firm  of  I.  M.  Hill  &  Sons;  his  partners  being  two  of  his 
sons,  Louis  P.  and  William  V.  Hill,  neither  of  whom  had  any  capital.  His 
death  occurred  some  time  in  1888.  By  his  will  he  devised  his  entire  estate, 
real  and  personal,  to  his  widow,  Mrs.  Mary  T.  Hill,  and  made  her  sole  execotrix. 
EUs  estate  consisted  of  his  Interest  In  the  business  of  I.  M.  Hill  &  Sons,  and 
certain  real  estate,  his  individual  property.  After  his  death,  and  before  the 
organization  of  the  Hill  Shoe  Company,  the  business  of  L  M.  Hill  &  Sons  was 
carried  on  by  the  suirviving  partners,  L.  P.  and  Wm.  V.  Hill,  under  the  firm 
name  of  Hill  &  Sons.  Whether  Hill  &  Sons  constituted  a  new  firm,  or  merely 
continued  the  business  for  winding-up  purposes,  does  not  clearly  appear  from 
the  bilL  It  Is  perhaps  Inferable  that  under  some  arrangement  with  Mrs.  Hill 
they  took  the  assets  and  assumed  the  liabilities  of  I.  M.  Hill  &  Sons.  That  L  H. 
HIU  &  Sons  had  assets,  consisting  of  the  stock  of  merchandise  and  book  ac- 
counts, aggregating  several  hundred  thousand  dollars,  is  averred.  But  It  Is 
also  distinctly  charged  that  the  liabilities  of  the  firm  exceeded  the  values 
of  the  assets  very  greatly.  It  Is  also  charged  that  the  estate  of  I.  M.  Hill  was 
hopelessly  insolvent,  by  reason  of  the  large  indebtedness  of  the  firm  of  I.  M. 
Hill  &,  Sons  and  of  former  firms  of  which  he  was  a  member.  In  this  state  of 
affairs,  the  bill,  in  substance,  charges  that  for  the  purpose  of  postponing  tiie 
payment  of  the  liabilities  of  I.  M.  Hill,  and  of  securing  to  Mrs.  Hill  a  settle- 
ment In  money  and*  property  out  of  his  estate,  which  in  ordinary  course  of 
administration  she  could  not  secure,  and  for  the  purpose  of  carrying  on  the  busi- 
ness with  the  assets  of  the  former  firm,  the  scheme  of  organizing  a  corpora- 
tion was  fallen  upon.  Accordingly  the  HlU  Shoe  Company  was  organized; 
the  incorporators  being  Mrs.  Mary  T.  Hill,  three  of  her  sons  (two  of  them  ^ 
Ing  the  surviving  partners  of  I.  M.  Hill  &  Sons),  and  A.  G.  Mitchell.  It  is 
charged  that  neither  her  sons  nor  Mitchell  had  any  capital,  and  that  Mrs.  Hill 
contributed  nothing  except  certain  real  estate  devised  to  her  under  the  will 
of  I.  M.  Hill,  and  about  which  more  will  appear.  These  corporators  consti- 
tuted the  board  of  directors,  who  entered  into  the  engagements  and  obli^- 
tions  now  to  be  stated.  To  this  corporation,  by  the  consent  of  Mrs.  Hill  and 
the  surviving  partners  of  I.  M.  HIU  &  Sons,  were  transferred  the  assets,  Indnd- 
Ing  book  accounts,  of  I.  M.  Hill  &  Sons  and  of  Hill  &  Sons,  if  the  latter  con- 
stituted  a  new  firm.  To  that  corporation  Mrs.  HIU  conveyed  the  several  par- 
cels of  real  estate  which  passed  to  her  under  the  wiU  of  I.  H.  HUl,  by  a  deed 
which  limited  the  effect  of  the  grant  to  such  title  as  she  had  received  under 
the  will.    It  is  then,  in  substance,  charged  that,  in  consideration  for  these 
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assets  and  real  property,  the  Hill  Shoe  Company  agreed  to  do  certain  things, 
namely:  First,  to  issue  paid-np  capital  stock  to  Mrs.  Hill  in  an  amount  not 
definitely  stated,  but  said  to  be  enough  to  make  her  a  dominating  stockholder; 
second,  to  issue  to  the  three  sons  of  I.  M.  Hill  paid-up  shares  of  stock  in  an 
amount  not  stated;  third,  to  assume  and  pay  all  the  indebtedness  of  the  old 
firm  of  I.  M.  Hill  &  Sons;  fourth,  to  assume  and  pay  all  the  indebtedness  of 
I.  M.  Hill,  either  individually,  or  as  a  naember  of  any  firm  with  wiilch  he  had 
been  connected;  fifth,  to  indemnify  Mrs.  Hill,  as  executrix,  against  any  lia- 
bility as  such;  sixth,  to  pay  to  Mrs.  Hill  monthly,  during  her  life,  the  sum  of 
1400.  in  lieu  of  any  dividends  upon  her  stock  in  the  Hill  Shoe  Company; 
seventh,  to  permit  Mrs.  Hill  to  use  and  occupy  the  Hill  residence,  being  a  part 
of  the  realty  conveyed  to  it  under  the  plan  and  arrangement  above  set  out, 
during  her  life,  free  from  rent,  taxes,  and  expenses  of  repair. 

The  complainants  file  vrith  their  bill  an  instrument,  styled  by  the  pleading 
a  **mortgage,"  which  was  executed  by  the  Hill  Shoe  Company  to  Mrs.  Hill.    A 
part  of  the  relief  sought  by  the  bill  Is  the  cancellation  of  this  instrument.    It 
bears  even  date  with  her  deed  to  the  corporation,  and  recites  that  deed,  and 
describes  the  property  conveyed  thereby.    It  is  there  stated  that  for  the  pur- 
pose of  carrying  out  the  contracts  and  agreements  between  Hill  &  Sons  and 
the  Hill  Shoe  Company,  which  are  referred  to  as  having  been  made  December 
24,  18S9,  the  Hill  Shoe  Company  "does  hereby  promise  and  agree  to  and  with 
the  said  Mrs.  Mary  T.  Hill,  and  bind  itself,  as  foUows:    a)  That  it  will  at 
the  end  of  each  month,  beginning  with  the  present  month  of  January,  1890, 
pay  to  the  said  Mary  T.  Hill,  for  and  during  her  natural  life,  the  sum  of  $400 
In  money  for  each  month,  which  sum  shall  be  taken  and  accepted  by  her  in 
lieu  of  dividends  on  any  stock  she  now  holds  or  may  hold  in  the  Hill  Shoe 
Company  daring  such  time.    (2)  The  Hill  Shoe  Company  hereby  grants,  bar- 
gains, sells,  and  conveys  unto  the  said  Mary  T.  Hill  the  right  to  occupy  and 
use,  and  have  the  benefit  of,  the  property  at  the  northeast  comer  of  Court 
and  Third  streets,  Memphis,  Tenn.,  fronting  74%  feet  on  the  east  side  of 
Third  street,  being  one  of  the  pieces  of  property  heretofore  conveyed  by  the 
said  Mary  T.  Hill  to  the  Hill  Shoe  Company,  as  hereinbefore  stated,  and 
the  buildings  and  Improvements  thereon,  and  rights  and  appurtenances  thereto 
belonging,  for  and  during  her  natural  life,  as  and  for.  her  homestead,  free  and 
discharged  from  any  rent  whatever,  and  free  and  discharged  from  all  taxes 
and  other  charges  and  expenses,  which  taxes  and  other  charges  and  expenses 
the  Hill  Shoe  Company  hereby  binds  and  obligates  itself  to  pay  and  discharge 
during  the  said  time.    (8)  The  Hill  Shoe  Company  hereby  assumes  and  agrees 
and  obligates  itself  to  pay  any  and  all  debts  and  liabilities  whatsoever  owing 
by  the  said  Ira  M.  Hill,  deceased,  at  the  time  of  his  death,  or  owing  by  the 
said  Mary  T.  Hill,  as  executrix  of  his  last  will  and  testament  not  already  paid 
or  In  some  way  discharged,  and  to  Indemnify  and  save  harmless  the  said  Mrs. 
Mary  T.  Hill  and  the  estate  of  the  said  Ira  M.  Hill,  deceased,  from  any  and 
against  all  such  liabilities  and  debts.    And  for  the  purpose  of  securing  the 
performance  of  each  and  all  the  stipulations  and  provisions  of  this  contract,  to 
wit,  the  payment  of  the  $400.00  per  month  stipulated  in  the  first  paragraph 
above,  and  the  occupation  and  use  of  the  property  at  the  northeast  corner  of 
Court  and  Third  streets,  and  the  payment  of  the  taxes  and  other  charges  and 
other  expenses  provided  in  the  second  paragraph,  and  the  payment  of  all 
the  debts  and  liabilities  owing  by  the  said  Ira  M.  Hill  at  the  time  of  his  death, 
or  the  said  Mary  T.  Hill,  as  his  executrix,  not  already  paid  or  In  some  way 
discharged,  the  Hill  Shoe  Company  hereby  gives,  grants,  conveys,  and  agrees 
to  a  lien  and  charge  upon  the  said  property  so  situated  at  the  northeast  corner 
of  Court  and  Third  streets,  hereinbefore  mentioned,  and  more  particularly 
described  in  the  deed  made  by  the  said  Mary  T.  Hill  to  the  Hill  Shoe  Com- 
pany, before  referred  to,  and  that  such  property  shall  be  charged  and  bound 
tor  the  performance  in  every  particular  of  this  contract,  and  that  should  the 
Hin  Shoe  Company  at  any  time  fail  to  perform  and  fulfill,  according  to  its 
^e  Intent  and  meaning,  each  and  all  the  stipulations  thereof,  then  the  said 
Mrs.  Mary  T.  Hill  may  enforce  such  lien  against  the  said  property,  and  have 
the  same  sold,  and  the  proceeds  applied  first  to  pay  her  any  sums  due  or  that 
owy  become  due  by  reason  of  the  breach  by  the  Hill  Shoe  Company  of  the 
contract  aforesaid,  or  any  of  its  provisions."    It  is  then  charged  that  the  said 
HiU  Shoe  Company  proceeded  to  apply  its  assets  in  paying  off  large  parts  of 
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the  indebtedness  of  I.  M.  Hill  &  Sons,  and  that  it  gave  its  promissory  notes 
in  settlement  of  the  claims  of  other  such  creditors.  The  two  Massachusetts 
arms  and  the  Massachusetts  corporation  joined  with  Mrs.  Hill  as  defendants 
are  averred  to  have  been  large,  creditors  of  I.  M.  Hill  &  Sons,  who  obtained 
the  notes  of  the  Hill  Shoe  Company  fpr  their  several  claims,  and  who,  it  is 
averred,  ''acted  for  the  Hill  Shoe  Company  in  securing  other  creditors  of  I.  M. 
Hill  and  of  I.  M.  Hill  &  Sons  to  take  the  obligations  of  said  company  for  their 
debts." 

Complainants  attack  the  contract  by  which  the  BUll  Shoe  Company  assumed 
the  debts  of  I.  M.  Hill  and  of  I.  M.  Hill  &  Sons  upon  two  or  more  grounds. 
They  aver  that  the  agreement  was  in  excess  of  the  power  of  a  Tennessee  cor- 
poration, and  therefore  void.  They  aver  that  the  contract  was  based  upon 
no  valid  consideration,  and  is  therefore  unenforceable.  They  also  charge  that 
the  agreement  by  which  it  issued  its  paid-up  stock  to  Mrs.  Hill  and  her  sons, 
and  obligated  itself  to  pay  her  a  fixed  sum  during  life  upon  her  stock,  was  in 
excess  of  the  power  of  the  corporation;  that  the  corporation  exceeded  its 
power,  in  acquiring  from  her  real  estate  not  necessary  for  its  business. 
I'^ually,  they  charge  that  the  whole  scheme  by  which  the  Hill  Shoe  Company 
entered  into  the  obligations  above  set  out  was  intended  to  hinder,  delay, 
cheat,  and  defraud  the  creditors  of  the  Hill  Shoe  Company,  both  existing  and 
future.  It  is  charged  that  the  obligations  to  the  creditors  of  I.  M.  Hill  & 
Sons  and  to  Mrs.  Hill  were  illegal,  void,  and  nonenforceable,  as  against  the 
creditors  of  that  corporation  especially.  The  trustee,  A.  6.  Mitchell,  is  char- 
ged with  having  been  an  active  party  in  the  execution  of  the  original  contract 
by  which  the  Hill  Shoe  Company  assumed  obligations  rendering  it  insolvent 
before  it  had  commenced  business,  and  with  having  knowledge  of  the  void  and 
fraudulent  character  and  purpose  of  the  whole  scheme.  It  is  charged  that  as 
trustee,  he  had  paid  to  such  creditors  of  I.  M.  Hill  &  Sons  and  to  Mrs.  Hin 
large  sums  out  of  the  trust  estate  in  his  hands.  The  prayer  of  the  bill,  par- 
ticularly based  upon  this  portion  of  the  bill,  is  that  the  Massachusetts  defend- 
ants be  excluded  from  participation  in  further  dividends;  that  the  Massa- 
chusetts defendants  be  required  to  account  for  all  they  have  received,  either 
"as  dividends  or  otherwise,"  and  refund  same;  that  the  estate  of  A.  6. 
Mitchell  and  the  sureties  on  his  bond  be  held  to  account  for  all  moneys  and 
property  which  came  to  his  hands,  and  for  all  moneys  misappropriated  by 
payments  on  obligations  of  I.  M.  Hill  or  I.  M.  Hill  &  Sons,  and  for  all  pay- 
ments to  Mrs.  Mary  T.  Hill  on  account  of  the  void  covenants  in  her  behalf; 
that  Mrs.  Hill  be  compelled  to  account  for  and  refund  all  sums  paid  to  her 
under  the  covenants  and  obligations  for  her  benefit,  and  to  account  for  the 
reasonable  value  of  the  use  and  occupation  of  the  Hill  residence;  that  the 
appointment  of  the  defendant  Edmonds  be  held  void  and  of  no  effect,  and  that 
he  be  restrained  from  further  acting  as  trustee;  that  all  the  assets  of  the  Hm 
Shoe  Company  be  placed  in  the  hands  of  a  receiver,  and  administered  under 
the  orders  of  the  court 

T.  B.  Edglngton  and  George  Gillham,  for  appellants. 
Wm.  M.  Randolph  and  Luke  E.  Wright,  for  appellees. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  CLARK,  District 
Judge. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

The  bill,  as  shown  by  the  foregoing  statement,  is  a  general  cred- 
itors' bill;  having  for  its  principal  purpose  the  administration,  un- 
der the  orders  and  decrees  of  a  court  of  equity,  of  the  assets  of  an 
insolvent  corporation,  theretofore  conveyed  under  a  deed  of  general 
assignment.  To  this  end  the  bill  seeks  to  gather  in  the  assets  of  the 
corporation,  and  to  distribute  their  proceeds  in  payment  of  its  valid 
and  bona  fide  debts.  The  validity  of  certain  contracts  and  agree- 
ments of  the  corporation  is  denied,  and  the  bill  seeks  to  exclude  all 
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claiming  to  be  creditors  by  virtue  of  said  contracts  and  agreements 
from  participation  in  the  benefits  of  the  deed  of  assignment,  and  to 
recover,  for  the  benefit  of  bona  fide  creditors,  all  sums  which  have 
been  diverted  from  the  assets  of  the  corporation  by  improper  pay- 
ments made  to  such  claimants  by  the  original  trustee  under  the  com- 
pany's deed  of  assignment.  Incidental  to  the  elimination  of  all  such 
illegal  liabilities,  and  the  restoration  of  moneys  paid  to  them  im- 
properly, the  bill  seeks  to  annul  the  lien  or  charge  fastened  on  cer- 
tain of  the  property  of  the  company  for  the  purpose  of  securing  the 
performance  of  the  alleged  illegal  covenants  and  agreements.  The 
alleged  fictitious  creditors  against  whom  relief  is  sought  are  the  de- 
fendants Mrs.  Mary  T.  Hill  and  certain  Massachusetts  creditors  of 
the  firm  of  I.  M.  Hill  &  Sons,  whose  debts,  it  is  alleged,  were  illegally 
assumed  by  the  Hill  Shoe  Company.  The  agreement  under  which 
the  debts  due  to  the  Massachusetts  creditors  by  I.  M.  Hill  &  Sons 
were  assumed  by  the  Hill  Shoe  Company,  and  the  agreement  under 
which  Mrs.  Hill  occupies  a  part  of  the  corporate  property  and  receives 
a  stipulated  monthly  payment,  have  a  conmion  origin.  They  consti- 
tute in  large  part  the  consideration  for  the  property  conveyed  to  the 
corporation  by  the  surviving  members  of  the  firm  of  I.  M.  Hill  & 
Sons  and  Mrs.  Hill.  If  that  contract  was  neither  fraudulent  in  fact 
nor  iUegal,  as  in  excess  of  the  company's  power,  the  decree  will  be 
one  way;  if  not,  a  different  result  will  follow. 

The  bill  attacks  the  contract  as  an  entirety, — ^both  as  a  fraud,  in 
law  and  fact,  against  future  creditors,  and  also  as  void,  being  in  ex- 
cess of  the  power  of  a  Tennessee  mercantile  corporation.  The  bene- 
ficiaries under  the  contract  assailed  are  the  creditors  of  I.  M.  Hill 
&  Sons,  of  Hill  &  Sons,  if  that  was  a  distinct  firm,  and  Mrs.  I.  M.  Hill. 
Their  interests  may  be  different,  and  their  defenses  to  the  bill  may 
be  different,  but  the  subject-matter  of  the  suit  is  the  contract  by 
which  the  Hill  Shoe  Company  acquired  its  assets,  and  in  exchange  for 
which  it  gave  its  capital  stock,  and  assumed  the  obligations  alleged 
to  be  illegal  and  void.  The  bill  may  be  demurrable  in  whole  or  in 
part.  It  may  be  inconsistent.  It  may  be  a  good  bill  as  to  part  of 
the  relief  sought  against  Mrs.  Hill,  and  bad  as  to  the  rest.  The 
complainants  may  not  have  such  a  standing  as  will  enable  them  to 
sustain  such  a  bill.  They  may  be  estopped  in  whole  or  in  part.  We 
express  no  opinion  as  to  the  merits  of  the  bill.  To  do  so  would  be 
to  assume  and  exercise  jurisdiction.  One  thing  is  clear:  There  is 
no  separable  controversy  between  Mrs.  Hill  and  the  complainants, 
which  can  be  wholly  disposed  of  without  the  presence  of  the  other 
defendants.  She  is  one  of  others  who  are  interested  in  maintaining 
the  validity  of  the  agreement  under  which  the  corporation  acquired 
its  property,  and  for  which  it  entered  into  the  covenants  and  obliga- 
tions now  assailed.  The  so-called  mortgage  to  her  is  a  mere  se- 
curity. If  the  engagement  thereby  secured  is  void  for  any  reason, 
the  security  is  at  an  end.  But  the  so-called  mortgage  is  not  alone 
for  the  security  of  the  obligations  personal  to  her.  Its  object  was 
to  secure  the  performance  of  all  the  obligations  of  the  corporation 
which  were  entered  into  as  the  price  of  the  property  it  received.  One 
of  them  was  that  it  would  assume  and  pay  the  debts  of  I.  M.  Hill,  in- 


Digitized  by 


Google 


472  41  a  C.  A.  REPORTS. 

dividual  and  flrin.  The  creditors  of  I.  M.  Hill  and  of  L  M.  Hill  & 
Sons  have,  therefore,  an  interest  in  the  mortgage.  The  Massachn- 
setts  creditors  joined  as  defendants  with  Mrs.  Hill  have  therefore 
an  interest,  not  only  in  maintaining  the  general  validity  of  the  agree- 
ment under  which  their  debts  against  L  M.  Hill  &  Sons  were  as- 
sumed by  the  Hill  Shoe  Company,  but  in  maintaining  the  validity  of 
the  mortgage  to  Mrs.  Hill.  The  defense  o'f  the  Massachusetts  cred- 
itors may  be  different  from  that  of  Mrs.  Hill,  but  it  has  been  repeat- 
edly held  that  separate  defenses  do  not  create  separate  controversies, 
within  the  meaning  of  the  removal  act.  Bailroad  Co.  v.  Ide,  114 
U.  S.  52,  5  Sup.  Ct  735,  29  L.  Ed.  63;  Pirie  v.  Tvedt,  115  U.  8.  41, 
5  Sup.  Ct.  1034,  1161,  29  L.  Ed.  331;  Starin  v.  New  York,  115  U. 
S.  248,  6  Sup.  Ct.  28,  29  L.  Ed.  388;  Deposit  Co.  v.  Huntington,  117 
U.  S.  280,  6  Sup.  Ct.  733,  29  L.  Ed.  898.  The  relief  sought  by  the 
bill  against  both  the  Massachusetts  creditors  made  defendants  and 
against  Mrs.  Hill  is  incidental  to  the  main  purpose  of  the  bill,  which 
is  to  gather  in  all  the  assets,  disincumber  all  of  the  property,  elimi- 
nate all  void  or  fraudulent  obligations,  and  to  distribute  all  of  the 
proceeds  of  the  corporate  property  between  all  its  just  and  bona  fide 
creditors.  These  results  cannot  be  accomplished  unless  all  of  the 
defendants  are  parties.  There  is,  therefore,  but  a  single  cause  of 
action,  and  that  is  the  equitable  distribution  of  the  assets  of  an  in- 
solvent corporation  between  its  legal  and  bona  fide  creditors.  This 
cause  of  action  is  not  divisible.  The  suit  is  therefore  not  removable, 
for  the  citizenship  of  some  of  the  necessary  defendants  is  identical 
with  that  of  the  complainants. 

In  Ayres  v.  Wiswall,  112  U-  S.  187,  192,  5  Sup.  Ct  93,  28  L.  M 
695,  the  supreme  court  said: 

'The  rede  is  now  well  established  that  this  clause  in  the  section  refers  only 
to  suits  where  there  exists  'a  separate  and  distinct  cause  of  action,  on  which 
a  separate  and  distinct  suit  might  have  been  brought  and  complete  relief 
afforded  as  to  such  cause  of  action,  with  all  the  parties  on  one  side  of  that 
controversy  citizens  of  different  states  from  those  on  the  other.  To  say  the 
least,  the  case  must  be  one  capable  of  separation  into  parts,  so  that  in  one 
of  the  parts  a  controversy  wiU  be  presented  with  citizens  of  one  or  more 
states  on  one  side,  and  citizens  of  other  states  on  the  other,  which  can  be  fnlly 
determined  without  the  presence  of  the  other  parties  to  the  suit  as  it  had 
been  begun.  Fraser  v.  Jennlson,  106  U.  S.  191,  194,  1  Sup.  Ct.  171,  27  L.  Ed. 
131.  As  has  already  been  seen,  this  is  not  such  a  case.  There  Is  here  bat 
one  cause  of  action.  The  fact  that  separate  answers  were  filed,  which  raised 
separate  issues  in  defending  against  the  one  cause  of  action,  does  not  create 
separate  controversies,  within  the  meaning  of  that  term  as  used  in  the  statute. 
They  simply  present  different  questions  to  be  settled  in  determining  the  rights 
of  the  parties  in  respect  to  the  one  cause  of  action  for  which  the  suit  was 
brought.  Hyde  v.  Ruble,  104  U.  S.  407,  26  L.  Ed.  823;  Winchester  v.  Ix)ol 
lOS  U.  S.  130,  2  Sup.  Ct.  311,  27  L.  Ed.  677;  Shalnwald  v.  Lewis,  108  U.  a 
158,  2  Sup.  Ct  385,  27  L.  Ed.  691." 

The  case  is,  in  principle,  governed  by  Shainwald  v.  Lewis,  108  U. 
S.  158,  161,  2  Sup.  Ct.  385,  27  L.  Ed.  691;  Deposit  Co.  v.  Huntington, 
117  U.  S.  280,  6  Sup.  Ct.  733,  29  L.  Ed.  898;  Graves  v.  Corbin,  132 
U.  S.  571,  10  Sup.  Ct.  196,  33  L.  Ed.  462;  and  Torrence  v.  Shedd,  144 
U.  e.  527,  12  Sup.  a.  726,  36  L.  Ed.  528. 

In  Shainwald  v.  Lewis,  cited  above,  the  suit  was  brought  for  the 
dissolution  and  settlement  of  an  alleged  partnership.    The  court  said 
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there  was  no  separable  or  removable  controversy.  "The  main  dis- 
pute," said  the  conrt,  "is  about  the  existence  of  the  partnership.  All 
the  other  questions  in  the  case  are  dependent  on  that.  If  the  part- 
nership is  established,  the  rights  of  the  defendants  are  to  be  settled 
m  one  way;  if  not,  in  another.  There  is  no  controversy  in  the  case 
which  now  can  be  separated  from  that  about  the  partnership,  and 
fully  determined  by  itself." 

In  Deposit  Co.  v.  Huntington,  cited  above,  the  suit  was  a  cred- 
itors' bill  to  subject  incumbered  property  to  the  payment  of  the  cred- 
itors' judgment,  by  sale  and  distribution  of  the  proceeds  among  lien- 
holders  according  to  their  priority.  One  lienholder  sought  to  remove 
the  suit,  as  to  him,  to  a  United  States  court,  upon  the  ground  that 
there  was  as  to  him  a  wholly  separable  controversy.    The  court  said: 

There  is  but  a  single  cause  of  action,  and  that  is  the  equitable  execution 
of  a  judgment  against  the  property  of  the  judgment  debtor.  This  cause  of 
action  is  not  divisible.  Each  of  the  defendants  may  have  a  separate  defense 
to  the  action,  but  we  have  held  many  times  that  separate  defenses  do  not 
create  separate  controversies,  within  the  meaning  of  the  removal  act." 

In  Graves  v.  Corbin,  already  cited,  the  suit  was  a  bill  in  equity 
filed  in  a  state  court  by  a  creditor  of  a  partnership  to  reach  its  en- 
tire property.  Certain  judgments  confessed  by  the  firm,  on  which 
levies  had  been  made,  were  attacked  for  fraud.  One  of  the  judgment 
creditors  removed  the  cause  to  the  circuit  court  upon  the  ground 
that  as  to  him  there  was  a  separable  controversy.  After  a  final  de- 
cree for  the  plaintiff,  the  supreme  court,  on  an  appeal  therefrom,  held 
that  the  case  was  not  removable.  That  court,  among  other  things, 
said* 

"The  case  as  made  by  the  bill,  and  as  it  stood  at  the  time  of  the  petition 
for  removal,  is  the  test  of  the  right  of  removal.  The  bill  was  filed  to  reach 
the  entire  property  of  the  partnership.  In  order  to  do  that,  it  was  necessary 
to  sweep  away,  not  some,  but  all,  of  the  confessed  judgments,  and  all  of  the 
rights  obtained  by  executions  and  liens  thereunder,  and  to  restore  to  the 
assets  and  moneys  o^  the  partnership  in  the  hands  of  the  court  the  assets 
snd  moneys  which  had  been  diverted  therefrom  by  the  members  of  the  part- 
nership, with  the  corporation  of  the  various  defendants." 

He  removing  defendant  was  a  citizen  of  a  state  different  from 
that  of  the  complainant,  but  the  citizenship  of  other  of  the  judg- 
ment creditors  joined  as  defendants  with  the  removing  defendant 
was  identical  with  that  of  complainant.  The  court  held  that  under 
the  averments  of  the  bill  there  was  but  a  single  controversy  as  to 
all  the  defendants,  and  that  the  relief  sought  could  not  be  obtained 
unless  all  who  were  made  defendants  were  parties. 

It  is  to  be  deplored  that  after  years  of  litigation  it  should  now  be- 
come the  duty  of  this  court  to  reverse  the  decree,  and  direct  that 
the  suit  be  remanded  to  the  state  court  from  which  it  was  improp- 
erly removed.  We  cannot  escape  the  duty  imposed  by  the  fifth  sec- 
tion of  the  act  of  1875,  which  makes  it  the  duty  of  the  circuit  court, 
when  it  shall  appear  "at  any  time  after  such  suit  has  been  brought  or 
removed  thereto,  that  such  suit  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly  within  the  jurisdiction  of 
said  circuit  court  or  that  the  parties  to  said  suit  have  been  improperly 
or  collusively  made  or  joined,  either  as  plaintiffs  or  defendants,  for 
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the  purpose  of  creating  a  case  cognizable  or  removable  under  tbla 
act,  the  said  circuit  court  shall  proceed  no  further  therein,  but  ehall 
dismiss  the  suit  or  remand  it  to  the  court  from  which  it  was  removed, 
as  justice  may  require,  and  shall  make  such  order  as  to  costs  as 
shall  be  just."  This  act  has  been  repeatedly  enforced  by  the  su- 
preme court,  even  to  the  extent  of  taking  notice  of  the  want  ot  juris- 
diction in  the  circuit  court,  although  the  point  was  not  formally 
raised  in  either  court.  Graves  v.  Corbin,  132  U.  S.  571,  590,  10  Sup. 
Ct.  196,  33  L.  Ed.  462;  Turner  v.  Trust  Ck).,  106  U.  S.  552,  555, 1  Sup. 
€t.  519,  27  L.  Ed.  273;  King  Bridge  Co.  v.  Otoe  Co.,  120  U.  S.  225, 
226,  7  Sup.  Ct.  552,  30  L.  Ed.  623;  Stevens  v.  Nichols,  130  U.  S.  230, 
9  «up.  Ct.  518,  32  L.  Ed.  914. 

The  subsequent  consolidation  of  the  removal  suit  with  a  suit  in 
which  Mrs.  Hill  was  sole  complainant,  and  C.  W.  Edmonds,  as  trus- 
tee, the  only  defendant,  is  of  no  serious  consequence.  The  jurisdic- 
tion of  the  court  in  respect  to  the  issues  made  by  the  bill  of  Colbum, 
Fuller,  and  others,  and  over  the  parties  thereto,  was  not  widened 
by  the  consolidation.  Mrs.  Hill's  bill  was  for  the  purpose  of  collect- 
ing arrearages  due  her  under  the  agreement,  and  secured  by  the 
mortgage  assailed  by  the  bill  to  which  she  was  a  defendant.  Sub- 
sequently she  filed  an  answer  and  cross  bill,  and  under  the  latter 
sought  the  same  relief  prayed  under  her  original  bill.  None  of  the 
creditors  interested  in  the  lien  or  charge  created  by  the  so-called 
mortgage  td  Mrs.  Hill  were  parties  to  her  bill.  If,  as  we  have  else- 
where said,  the  creditors  of  L  M.  Hill,  individual  and  firm,  were  also 
interested  in  the  security  provided  by  the  so-called  mortgage  to  Mrs. 
Hill,  she  could  not  appropriate  to  her  exclusive  personal  benefit  the 
advantages  of  that  security. 

The  decrees  appealed  from  are  entitled  under  the  style  of  the  two 
consolidated  cases  and  that  of  Mrs.  Hill's  cross  bill.  The  decree  al- 
lowing the  appeal  is  entitled  in  the  same  way,  and  allows  an  ai^>eal 
from  specific  decrees.  The  decrees  appealed  from  must  be  reversed. 
Tlie  circuit  court  was  without  jurisdiction  to  render  them.  The  suit 
of  Colburn,  Fuller  &  Co.  and  others  must  be  remanded  to  the  state 
court  from  which  it  was  removed.  This  will  leave  the  bill  of  Mrs- 
Hill  against  C.  W.  Edmonds  pending  and  undisposed  of,  except  in  so 
far  as  distinct  decrees  have  been  entered  therein,  unaffected  by  the 
decrees  here  reversed.  Mrs.  Hill  will  pay  all  the  costs  of  this  court 
and  of  the  circuit  court  incurred  since  date  of  removaL 


aoi  Fed.  511.) 

STRANG  V.  RICHMOND.  P.  &  C.  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  1,  1900.) 

No.  831. 

Equity  Pleading — Due  Form— Filing  Both  Demurrer  and  Answer  to 
8amb  Portion  of  Bill. 

The  filing  by  a  defendant  at  the  same  time  of  a  general  demnrrer  to  the 
bill  and  answer  denying  all  the  allegations  of  fact  made  in  the  bfll  Is  not 
pleading  in  due  form,  and  in  such  case  the  demurrer  will  be  treated  as 
overruled  by  the  answer. 
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2.  EQcnTT—JcRT9T>icTT0N— Breach  of  Contract. 

A  bill  a^le^Dg  the  existence  of  a  contract  by  which  plaintiff  was  to  con- 
stroct  a  railroad  for  defendant,  and  its  breach  by  defendant  in  refusing  \o 
allow  plaintiff  to  proceed  in  its  execution,  states  no  ground  for  relief  In 
equity,  but  the  remedy  is  by  an  action  at  law  for  damages;  and  until  the 
damages  have  been  so  ascertained,  and  the  legal  remedy  exhausted,  equity 
cannot  entertain  jurisdiction  to  aid  In  enforcing  their  payment,  although 
the  defendant  is  alleged  to  be  insolvent 

3L  LiKKS — Creation  by  Contract. 

A  contract  by  which  plaintiff  agreed  to  build  a  railroad  for  defendant, 
a  railroad  company,  and  was  to  receive  in  payment  bonds  of  the  defend- 
ant, which  it  was  authorized  to  issue,  or  their  proceeds,  not  less  than  a 
certain  amount,  does  not  give  the  plaintiff  a  lien  on  the  bonds,  which  re- 
mained in  the  possession  of  defendant 

4.  Specipic  Performance— Contract  to  Build  Railroad. 

A  contract  to  build  a  railroad  cannot  be  specifically  enforced  In  equity, 
nor  will  the  court  undertake  to  enforce  performance  by  the  railroad  com- 
pany indirectly  by  Impomidlng  Itp  bonds,  alleged  to  have  been  appropriated 
by  the  contract  to  pay  for  the  work,  at  suit  of  the  contractor,  while  the 
contract  is  still  unperformed  on  his  part 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

This  case  comes  up  on  appeal  from  a  decree  of  the  circuit  court  of  the 
raited  States  for  the  Eastern  district  of  Virginia,   in  equity.    93  Fed.   71. 
The  bill  Is  filed  by  William  B.  Strang,  Jr.,  against  the  Richmond,  Petersburg 
d:  Carolina  Railroad  Company  and  others.    The  nature  of  the  appeal  renders 
it  De<  essary  to  set  out  somewhat  in  detail  the  allegations  of  the  pleadings. 
The  bill  sets  out  the  corporate  character  of  the  defendant,  a  corporation  under 
the  laws  of  Virginia  and  of  North  Carolina,  with  authorl^  to  acquire  all 
the  property  and  works  of  the  Virginia  &  Carolina  Railroad   Company,   a 
<M>inpany  organized  for  the  purpose  of  locating,  constructing,  equipping,  main- 
taining, and  operating  a  railroad  from  .Richmond  to  a  point  on  the  line  be- 
tween North  Carolina  and  Virginia,  in  Mecklenburg  county,  and  authorized 
to  extend,  construct  equip,  and  operate  its  road  from  any  point  on  the  Vir- 
ginia line  to  such  point  on  the  Raleigh  &  Gaston  Railroad  as  should  be 
found  meet  and  practicable.    It  then  alleges:    That  for  the  purpose  of  pay- 
ing for  rights  of  way,  station  grounds,  and  all  other  necessary  lands  and  real 
«8iate,  and  for  constructing,  acquiring,  completing,  and  equipping  the  lines 
of  railway  aforesaid,  or  which  It  should  thereafter  be  authorized  by  law  to 
construct  own,  and  acquire,  the  said  Richmond,  Petersburg  &  Carolina  Rail- 
road Company  executed  a  mortgage  to  the  Mercantile  Trust  Company  of  Balti- 
more, dated  September  11,  1897,  to  secure  certain  bonds  and  coupons,   the 
total  issue  of  bonds  not  to  exceed  $2,300,000;    bonds  to  be  payable  in  1947; 
interest  at  5  per  cent  per  annum.    That  said  mortgage  conveyed  to  the  trust 
oompany,  in  trust  as  aforesaid,  all  its  line  of  railway  and  property  described 
as  follows:   "Commencing  at  a  point  at  or  near  Hermitage  road,  on  the  Rich- 
niond,  Fredericksburg  &  Potomac  Railroad,  near  the  city  of  Richmond,  in  the 
«tate  of  Virginia,  which  is  to  proceed  via  Richmond  and   Petersburg  to  a 
point  at  or  near  Ridgeway.  In  the  state  of  North  Carolina,  which  said  main  line 
of  railway  is  one  hundred  and  three  (103)  or  more  miles  In  length;    and  all 
*wond  or  additional  tracks  which  the  railroad  now  owns,  or  may  hereafter  con- 
struct or  acquire;    and  all  lands,  tenements,  and  hereditaments  acquired  or 
appropriated,  or  which  may  hereafter  be  acquired  or  be  appropriated,  for  right 
o^  way,  and  all  easements  and  appurtenances  thereto  belonging;    and  all 
rtUways  and  rights  of  way,  depot  grounds,  tracks,  bridges,  viaducts,  culverts, 
fences,  and  other  structures,  depots,  station  houses,  engine  houses,  car  houses, 
freight  houses,  wood  houses,  warehouses,  machine  shops,  work  shops,  erec- 
"itons,  and  fixtures,  whether  now  held  or  hereafter  acquired,  for  the  use  of  or 
^n  connection  with  the  said  main  line  or  branches;    also  all   locomotives, 
tenders,  cars,  and  other  rolling  stock  and  equipment;    all  rails,  ties,  chairs, 
splice  and  angle  bars,  and  machinery,  tools,  implements,  fuel,  and  materials 
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of  every  description,  whether  now  owned  or  hereafter  acquired,  used,  or  ac- 
quired for  the  construction,  operation,  repair,  or  replacement  of  said  main 
line  and  branches;    also  all  leases,  leasable  interests,  contracts,  agreements, 
corporate  franchises,  and  charters  which  it  has  now  or  may  acquire,  includ- 
ing the  franchises  to  be  a  corporation;   also  all  franchises  connected  with  or 
relating  to  said  main  line  and  branches,  or  the  construction,  maintenance,  or 
use  thereof,  now  held  or  hereafter  acquired  by  grant  from  the  leglslatiire  or 
otherwise,  including  all  corporate  franchises  exercised  or  possessed  at  any  time 
by  the  railroad  company,  together  with  the  income,  advantages,  and  appurte- 
nances In  any  way  appertaining  to  the  above-mentioned  railway  premises: 
and  also  all  the  income,  tolls,  rents,  issues,  and  profits  of  said  main  line  and 
branches."    That  thereafter,  to  wit  on  October  18,  1898,  the  railroad  company 
entered  into  an  agreement  with  plaintiff  whereby  the  said  plaintiff  agreed  to 
construct,  furnish,  and  build  a  complete  roadbed  between  Ridgeway,  N.  (X,  t 
I)oint  on  the  Raleigh  &  Gaston  Railroad,  and  Hermitage  road,  Virginia,*  on 
the  line  of  the  Richmond,  Fredericksburg  &  Potomac  Railroad,  a  distance  of 
about  103  miles,  together  with  the  necessary  depots,  water  stations,  section 
houses,   buildings,   and  terminals,   in  consideration  of  wbich  the  defendant 
agreed  to  pay  the  plaintiff  in  its  aforesaid  bonds  secured  by  the  said  mortgage, 
to  an  amount  provided  for  therein,  or  in  cash  representing  the  proceeds  of  said 
bonds,  which  should  not  be  less  than  $1,800,000.    That  the  Richmond,  Peters- 
burg &  Carolina  Railroad  Company  also  agreed  that  that  part  of  Its  railroad 
between  the  points  aforesaid,  then  completed,  as  well  as  that  part  nearly 
completed,  should  be  turned  over  to  plaintiff,  with  the  right  to  issuance  of 
bonds  therefor  under  the  aforesaid  mortgage;    and  that  plaintiff  agreed,  oat 
of  said  bonds  or  the  proceeds  thereof,  to  reimburse  the  said  defendant  rail- 
road for  all  sums  expended  by  it  on  construction,  evidenced  by  its  receipted 
vouchers  therefor.    That  defendant  railroad   company   further  agreed  that 
plaintiff  should  have  fuU  control  of  the  engineering  of  said  railroad  and  the 
construction  thereof,  and  the  right  to  purchase  all  lands  necessary  therefor, 
as  well  as  material  and  supplies;   and  further  agreed  to  furnish  plaintiff,  to 
assist  hhn  in  completion  of  the  undertalsing,  all  the  necessary  plans,  specifica- 
tions, drawings,  engineers'  reports,  surveys,  and  data  then  in  possession  oi 
defendant  company.    That  defendant  further  agreed  that  the  cost  of  constroc- 
tion  of  the  road,  as  well  as  the  equipment  thereof,  and  the  terminal  facili- 
ties required,  should  not  exceed  the  sum  to  be  produced  by  sale  of  the  bonds, 
$1,800,000,  less  $100,000,  to  be  paid  to  the  Colonial  Construction  Company; 
but  that  the  cash  derived  from  the  sale  of  the  bonds,  not  less  than  the  sum 
stated,  would  be  sufficient  to  construct  the  road  so  far  as  the  same  was  then 
uncompleted,  and  leave  a  fair  and  reasonable  profit  to  plaintiff  in  addition 
thereto.    The  bill  then  charges:    That  De  Witt  Smith,  a  defendant,  as  presi- 
dent of  the  company,  had  knowledge  of  this  contract  and  then  had  and  now 
has  vested  in  him  titles  to  the  various  terminal  properties  in  Virginia  and 
North  Carolina,  and  contracts  therefor,  as  well  as  for  rights  of  way,  all  of 
which  he  holds  in  his  own  name,  but  in  fact  in  trust  for  the  railroad  company, 
in  which  plaintiff  has  an  interest  and  right  under  his  contract  with  the  rail- 
road company.    That  various  of  the  bonds  secured  by  the  deed  to  the  Mer- 
cantile Trust  Company  are  now  in  possession  of  the  railroad  company,  and 
that  said  company  has  the  right  to  demand  certification  of  other  bonds  on 
completion  of  the  work  and  on  acquiring  title  to  rights  of  way  and  terminals: 
all  of  which  bonds,  or  the  proceeds  thereof,  are  to  become,  upon  the  comple- 
tion of  the  aforesaid  work  by  plaintiff  or  the  acquirement  of  title,  the  prop- 
erty of  plaintiff.    That  upon  making  the  agreement  with  defendant  railroad 
company  the  plaintiff  entered  into  possession  of  said  line  of  railroad,  and  is 
now  in  possession  thereof,  and  is  now  and  has  been  engaged  in  the  preliniinaiy 
work  of  construction  thereof.    That  the  plaintiff  has  demanded  the  delivery 
of  the  plans  and  specifications  in  possession  of  defendant  but  it  has  refused 
to  deliver  the  same.    That  this  refusal  has  damaged  the  plaintiff,  and  his 
prevented  him  from  placing  his  contracts  for  necessary  bridges,  ironwork, 
mason  work,  and  other  necessary  contracts  for  completion  of  said  railroad- 
That  since  the  agreement  was  made,  the  railroad  company  and  Smith,  with- 
out the  consent  of  plaintiff,  are  endeavoring  and  are  threatening  to  cancel 
the  mortgage  and  the  bonds  secured  thereby  upon  which  plaintiff  relies  as  bis 
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eecority  for  payment  of  tbe  construction  of  the  railroad,  and  which  bonds  have 
been  pledged  and  set  apart  as  a  fund  for  the  payment  of  the  sums  to  become 
doe  to  plaintiir  for  construction  of  the  railroad.    That  plaintiff  is  now,  and 
has  always  been,  ready  and  willing  to  complete  and  perform  said  agreement, 
and  has  entered  upon  the  performance  thereof,  and  is  now  in  possession  of 
said  property,  engaged  in  work  thereon.    After  praying  subpoena,  this  is  the 
prayer  of  the  bill:   "The  plaintiff,  therefore,  prays  for  a  decree  enjoining  the 
d^endant  the  Richmond,  Petersburg  &  Carolina  Railroad  Company  and  the 
Mercantile  Trust  Company  from  canceling  said  mortgage  or  the  bonds,  or  any 
of  them,  secured  by  the  same;   adjudging  that  the  defendant  De  Witt  Smith 
holds  the  title  of  all  terminals  and  rights  of  way  along  the  line  of  said  rail- 
road, as  well  as  all  contracts  therefor,  as  trustee  for  said  railroad,  and  that 
an  injunction  issue  restraining  him  from  parting  therewith,  and  compelling 
him  to  transfer  the  title  thereto  to  the  defendant  the  Richmond,  Petersburg 
&  Carolina  Railroad  Company,  and  that  said  defendant  railroad  be  enjoined 
from  interfering  in  any  manner,  pending  the  hearing  and  determination  of 
this  cause,  with  the  possession  of  tbe  plaintiff  of  said  railroad;  requiring  the 
defendant  railroad  company  to  fulfill  said  contract  on  its  part;   and  declaring 
tbe  said  bonds  secured  by  the  mortgage  aforesaid  as  a  fund  for  the  payment 
of  the  construction  of  said  railroad,  and  requiring  the  defendant  to  Issue  and 
delirer  the  said  bonds,  and  the  defendant  trust  company  to  certify  the  same 
as  required  by  the  terms  and  provisions  of  said  mortgage.    That  an  injunction 
issue,  pending  the  hearing  and  determination  of  this  cause,  restraining  and 
enjoining  the  defendant  the  Richmond,  Petersburg  &  Carolina  Railroad  Com- 
pany  and  the  Mercantile  Trust  Company  from  canceling,  satisfying,  or  in  any 
manner  interfering  with  the  said  bonds  and  deed  of  trust  aforesaid;    and 
that  the  defendant  Smith  be  enjoined  from  conveying  or  assigning  any  of  said 
rights  of  way  or  terminals  now  In  his  name  or  under  his  control,  or  for  which 
he  has  contracts,  and  that  the  plaintiff  may  be  declared  to  have  a  lien  thereon;  ' 
and  that  the  plaintiff  herein  may  have  such  other  and  further  relief  in  the 
premises  as  to  the  court  may  seem  just  and  equitable,  including  a  receiver 
to  bold,  manage,  and  operate  the  property  of  this  defendant  railroad  pending 
the  final  determination  of  this  cause."    Analyzing  this  bill  of  complaint,  and 
stripping  it  of  the  verbiage  of  the  pleader,  it  charges  the  making  of  a  contract 
between  the  plaintiff  and  the  defendant  railroad  company.    The  subject  of 
the  contract  was  the  construction  of  a  railroad  between  two  points  not  fixed, 
in  which  construction  were  Included  the  roadbed,  sidings,  stations,  terminal 
stations,  bridges,  culverts,  and  equipment,  with  no  specifications  or  details  en- 
abllnnf  one  to  ascertain  what  the  contract  was;  and  when  the  work  was  com- 
pleted it  was  to  be  paid  for  in  bonds,  or  cash  representing  the  proceeds  thereof, 
not  less  than  $1,800,000.    Then  follows  an  averment  of  breach  of  this  con- 
tract and  a  prayer  wlilch  Is,  in  effect,  for  the  specific  performance  of  the 
contract.    The  bill  does  not  state  whether  the  contract  was  verbal  or  in  writ- 
ing, or  whether  It  has  been  reduced  to  form.    The  bill  was  filed  January  26, 
1899.    The  railroad  company,  on  March  4th  of  tbe  same  year,  entered  a  gen- 
eral demurrer  thereto,  and  on  the  same  day  filed  an  answer,  denying  in  detail 
each  allegation  of  the  bill.    On  the  same  day — March  4th — the  circuit  court 
bearhig  the  bill  and  accompanying  affidavits,  and  upon  the  demurrer  and  an- 
swer of  the  railroad  company,  an  order  was  entered  setting  the  cause  for  a 
bearing  on  March  14th  thereafter,  and  in  the  meantime  issuing  the  ordinary 
restraining  order.    On  March  18,  1899,  the  complainant  filed  un  amended  bill, 
reiterating  all  the  averments  of  tbe  original  bill,  reciting  the  order  of  March 
4th,  and  the  pleading  of  the  defendant  company,  and  averring  the  insolvency 
ot  tbe  defendant  railroad  company,  praying  tbe  relief  asked  for  in  the  original 
bill.    De  Witt  Smith  demurred  to  the  original  and  amended  bill  on  March 
18th.    On  March  22d,  the  railroad  company  filed  a  general  demurrer  to  the 
amended  bill.    It,  on  the  same  day,  filed  an  answer  insisting  that,  on  the 
plaintiff's  own  showing,  the  court  had  no  jurisdiction  of  this  cause,  relying 
tipon  Its  answer  to  the  original  bin,  and  denying  in  toto  the  allegation  of  its 
Insolvency.    On  March  22d,  upon   hearing,   the   circuit  court  dismissed   the 
bni.  80  refusing  the  injunction.    To  the  decree  the  plaintiff  excepted  and  the 
cause  is  here  upon  the  following  assignments  of  error:   "First.  The  court  erred 
In  dismissing  the  bill  filed  by  the  complainant  in  this  cause,  and  dissolving 
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the  temporary  Injunction  which  had  been  granted  thereon.  The  bill  d(K^ 
not  ask  for  the  specific  performance  of  a  contract,  but  on  the  contrarj', 
shows  the  complainant  to  have  been,  at  the  time  of  filing  the  same,  in  iws- 
session  of  the  road  of  said  defendant  company,  and  in  a  position  to  perform 
his  contract.  The  aid  of  the  court,  by  mjunction,  is  asked  only  to  prevent 
the  interference  of  the  defendants  in  his  said  possession,  and  to  preserve 
in  statu  quo  the  funds  out  of  which  he  was  to  be  paid.  Second.  The  coun 
erred  in  deciding  that  the  contract  for  the  construction  of  said  railroad  set  out 
in  the  bill  of  complaint  was  either  vague,  obscure,  or  uncertain.  Third-  The 
coiui:  erred  in  deciding  that  the  allegation  of  insolvency,  fully  set  out  in  the 
bill  of  complaint  and  supported  by  affidavits,  by  reason  of  which  the  reme<ly 
at  law  would  have  been  totally  inadequate,  was  not  sufficient  ground  for  the 
intervention  of  a  court  of  equity.  Fourth.  The  court  erred  for  other  reasons 
and  matters  appearing  upon  the  face  of  the  said  decree  and  the  opinion 
made  a  part  thereof.*'  Of  these  the  fourth  is  so  general  that  it  cannot  he  con- 
sidered. 

D.  Lawrence  Groner  and  John  Larkin,  for  appellant. 
W.  W.  Henry  (W.  R  McKenney  and  Henry  &  Williams,  on  the 
brief),  for  appellees. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  MORRIS,  Dis^ 
trict  Judge. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts  as  above).  Be- 
fore entering  upon  the  merits  of  this  appeal,  it  may  not  be  unprofit- 
able to  comment  upon  what  seems  a  want  of  due  form  in  the  plead- 
ing in  this  case.  To  the  original  bill  the  defendant  railroad  com- 
pany filed  a  general  demurrer,  and  on  the  same  day,  at  the  same  time, 
filed  an  answer.  The  demurrer  admitted  all  the  facts  well  pleaded 
in  the  bill.  The  answer  denied  in  toto  and  in  detail  every  allega- 
tion of  fact  in  the  bill.  This  cannot  be  said  to  be  in  due  form.  Mr. 
Justice  Story  in  his  Equity  Pleading  (section  454),  says: 

"The  want  of  due  form  constitutes  a  just  objection  to  the  proceedings  in 
every  court  of  justice,  for  to  reject  aU  form  would  be  destructive  of  the  law^ 
as  a  science,  and  would  introduce  great  uncertainty  and  perplexity  in  the 
administration  of  justice.  Every  irregularity  of  tliis  sort  is  fraught  with 
inconvenience,  and  generally  tends  to  delays  and  doubts.  And  it  lias  been 
well  remarked  that  infinite  mischief  has  been  produced  by  the  facility  of 
courts  of  justice  in  overlooking  errors  of  form.  It  encourages  carelessness 
and  places  ignorance  too  much  on  a  footing  with  knowledge  amongst  those 
who  practice  the  drawing  of  pleadings." 

To  the  amended  bill  there  is  also  a  general  demurrer,  and  at  the 
same  time  an  answer.  Besides  the  general  denial  in  the  answer, 
there  is  a  saving  of  the  objection  also  taken  by  demurrer.  This 
reservation  in  the  answer  is  proper.  Fost.  Fed.  Prac.  §  110.  But  it 
removes  the  necessity  for,  and  may  supersede,  the  demurrer.  A  de- 
fendant may  demur,  plead,  and  answer  to  the  same  bill  (Eq.  Kule 
32),  but  in  such  case  he  must  demur  to  a  part  of  a  bill,  plead  to  an- 
other, and  answer  another.  Each  of  these  modes  of  defense  must  re- 
late to  a  separate  and  distinct  part  of  the  bill.  Story,  Eq.  PI.  §  437. 
If  there  is  a  demurrer  to  a  part  of  a  bill  or  to  the  whole,  and  an 
answer  to  the  same  part  of  the  bill  or  to  the  whole,  the  demurrer  is 
overruled.  Beach,  Mod.  Eq.  Prac.  §  241.  It  is  true  that  equity  rule 
No.  37  provides  that  no  demurrer  or  plea  shall  be  held  bad  and  over- 
ruled upon  argument  because  the  answer  may  extend  to  some  part  of 
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the  same  matter  as  may  be  covered  by  such  demurrer  or  plea.    But 
this  will  not  protect  a  demurrer  which  goes  to  the  whole  bill,  and 
is  accompanied  by  an  answer  covering  all  the  allegations  of  the  bill. 
Crescent  City  live  Stock  landing  &  Slaughter-House  Co.  v.  Butch- 
ers' Union  live  Stock  Landing  &  Slaughter-House  Co.  (C.  C.)  12  Fed. 
225.    Judge  Blatchford,  in  Adams  v.  Howard  (C.  C.)  9  Fed.  347,  says 
that,  when  there  is  both  a  demurrer  and  an  answer  to  the  same  bill, 
covering  the  same  matter,  the  defendant  can  be  put  to  his  election 
whidi  of  the  two  modes  of  defense  he  will  rely  upon.    If  he  select 
the  demurrery  and  it  be  decided  against  him,  he  would  probably  lose 
the  right  to  answer  over,  permitted  in  rule  34.    Whatever  doubt  may 
exist  in  some  cases,  there  can  be  no  doubt  in  this  case  that  when  the 
donurrer  admits  all  the  facts,  and  the  answer  denies,  categorically 
all  the  facts  pleaded,  the  best  rule  is  that  laid  down  in  Daniell,  Ch. 
Prac.  (Perkins'  Ed.)  p.  792,  that  the  answer  overrules  the  demurrer, 
^or  can  this  answer  be  treated  as  a  motion  to  dismiss  the  bill  for 
want  of  equity.    Such  a  motion,  conmion  as  it  is  in  states  which  have 
adopted  Code  pleading,  and  perhaps  in  other  states,  has  no  place  in 
proper  equity  practice.    Betts  v.  Lewis,  19  How.  72,  15  L.  Ed.  576; 
La  Vega  v.  Lapsl^,  1  Woods,  429,  Fed.  Cas.  No.  8,123.    We  will 
treat  ^is  case  as  if  made  on  bill  and  answer.    The  answer  insists 
on  the  objection  that  on  plaintiff's  own  showing  this  court  has  no 
jurisdiction  of  this  case.    The  objection  is  well  taken  in  an  answer. 
Indeed,  when  this  is  brought  to  the  attention  of  the  court,  it  must 
itself  suo  motu  examine  and  decide  upon  it.    Act  1875  (18  Stat.  470) ; 
Williams  v.  Nottawa  Tp.,  104  U.  S.  209,  26  L.  Ed.  719;   Turner  v. 
Trust  Co.,  106  U.  S.  555,  1  Sup.  Ot.  519,  27  L.  Ed.  273;  Farmington 
V.  Pillsbuiy,  114  U.  S.  144,  5  Sup.  Ct.  807,  29  L.  Ed.  114.    The  bill 
sets  out  an  unexecuted  contract  alleged  to  have  been  made  with  the 
defendant  railroad  company,  and  its  breach  by  the  defendant  in  re- 
fusing to  allow  the  plaintiff  to  proceed  in  its  execution.    The  contract 
was  secured  by  no  lien;  nor  is  there  any  trust  involved.    It  is,  there- 
fore, a  cause  of  action  for  unascertained  damages  to  be  sued  at  com- 
mon law.    The  whole  case  depends  on  the  existence,  validity,  effect, 
and  breach  of  the  contract.    Until  these  are  established,  there  can 
be  no  recovery.    The  seventh  amendment  of  the  constitution  of  the 
United  States  preserves  the  right  of  trial  by  jury  in  suits  at  common 
law  when  the  value  in  controversy  exceeds  |20.    And  in  Scott  v. 
Keely,  140  U.  S.  112,  11  Sup.  Ct.  715,  35  L.  Ed.  361,  this  has  been 
held  to  prohibit  federal  courts  from  entertaining  any  such  controversy 
in  equity.    The  proper  remedy  is  the  ascertainment  of  the  existence, 
validity,  and  breach  of  the  contract,  and  the  amount  of  plaintiff's 
damages,  in  a  suit  at  law;  and  when  this  is  done,  and  the  claim  estab- 
lished, resort  might  be  had  to  the  court  of  equity.    *^n  all  cases," 
8ajB  the  court,  "when  a  court  of  equity  interferes  to  aid  a  remedy 
at  law,  tiiere  must  be  an  acknowledged  debt  accompanied  by  a  right 
to  the  appropriation  of  the  property  of  the  debtor  for  its  payment; 
w>  to  speak  with  greater  accuracy,  there  must  be,  in  addition  to  such 
^Wished  or  aclmowledged  debt,  an  interest  in  the  property,  as  a 
Uen  thereon  created  by  a  contract  or  by  some  distinct  legal  proceed 
ing.» 
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It  is  contended  with  great  force  that  these  bonds  were  specifically 
set  apart  under  the  contract  for  the  payment  of  the  work  to  be  done 
by  the  plaintiff,  and  that  hence  the  plaintiff  has  an  equitable  lien 
thereon.  For  this  is  quoted  Walker  v.  Brown,  165  XJ.  S.,  at  page  664, 
17  Sup.  Ct.  453,  41  L.  Ed.  865.  In'that  case  one  Brown  had  delivered 
to  a  member  of  the  firm  of  Lloyd  &  Co.  |15,000,  in  bonds,  to  be  used 
as  security  by  them  in  purchases.  They  did  incur  a  debt  with  Walker 
&  Co.  Brown,  by  letter  to  Walker  &  Co.,  stated  to  them  that  any 
indebtedness  by  Uoyd  &  Co.  to  them  should  be  paid  before  the  re- 
turn to  him  of  the  bonds,  or  the  value  thereof.  Here  was  a  distinct 
appropriation  of  specified  bonds  for  a  specific  purpose,  accompanied 
by  the  delivery  of  the  bonds  thereupon.  The  supreme  court  held  that 
there  was  a  lien.  But  in  the  case  at  bar  there  is  no  such  delivery 
or  appropriation.  On  the  contrary,  the  allegation  is  that  upon  ccHn- 
pletion  of  the  work  it  is  to  be  paid  for  in  bonds,  or  in  cash  repre- 
senting the  proceeds  of  the  bonds,  not  exceeding  |l,8OO,0O0;  the 
issue  of  bonds  was  |2,300,000;  the  bonds  in  the  meantime  remain- 
ing in  the  possession  of  and  under  the  control  of  the  railroad  com- 
pany, and  it  having  the  option  to  pay  in  cash.  Nor  will  the  allied 
insolvency  of  the  defendant  company  aid  the  bill.  In  Hollins  v.  Iron 
Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,  37  L.  Ed.  1113,  the  bUl  alleged  a 
simple  contract  debt,  the  insolvency  of  the  company,  and  that  all  the 
company^s  property  was  in  the  hands  of  a  trustee  undo*  a  deed 
charged  to  be  fraudulent.    The  court  says: 

"The  plaintiffs  were  simple  contract  creditors  of  the  company.  Their  cteim 
had  not  been  reduced  to  judgment,  and  they  had  no  express  lien  by  mortgage, 
trust  deed,  or  otherwise.  It  is  the  settled  law  of  this  court  that  such  creditors 
cannot  come  into  equity  to  obtain  the  seizure  of  the  property  of  the  debtor,  and 
its  application  to  the  satisfaction  of  their  claims,  and  this  notwithstanding  a 
statute  of  the  state  may  authorize  such  a  proceeding  in  a  court  of  the  state. 
The  line  of  demarkation  between  equitable  and  legal  remedies  in  the  federal 
courts  cannot  be  obliterated.  See,  to  the  same  effect,  Cattle  Co.  t.  Frank. 
148  U.  S.  COS,  13  Sup.  Ct.  691,  37  L.  Ed.  577;  Taylor  v.  Bowker,  111  U.  S.  U5. 
4  Sup.  Ct.  397.  28  L.  Ed.  3G8.  In  Tube-Works  Co.  v.  BaUou,  146  U.  S.  517. 
13  Sup.  Ct.  165,  36  L.  Ed.  1070,  the  biU  alleged  a  debt  and  that  the  corporation 
had  no  assets  or  funds  to  pay  the  plaintiff,  and  asked  the  court  for  proceM 
against  a  delinquent  stockholder.  The  court  says:  *The  bill  does  not  alleg« 
any  judgment  in  New  York,  or  any  effort  to  obtain  one;  nor  does  it  aver 
that  it  is  impossible  to  obtain  one.  It  merely  alleges  that  the  corporation  has 
no  funds  or  assets  wherewith  to  pay  the  claim  of  plaintiff.  When  it  is  sought 
by  equitable  process  to  reach  equitable  interests  of  a  debtor,  the  bill,  unless 
otherwise  provided  by  statute,  must  set  forth  a  judgment  in  the  jurisdiction 
in  which  the  suit  in  equity  is  brought,  the  issuing  of  an  execution  thereon, 
and  its  return  unsatisfied,  or  must  make  allegation  showing  that  it  is  impossi- 
ble to  obtain  such  a  judgment  in  any  court  within  such  jurisdiction.* " 

Apart  from'  this,  the  bill  alleges  a  contract  between  the  complainant 
and  the  defendant  company  to  construct,  furnish,  and  build  a  complete 
roadbed  between  some  point  in  Virginia  and  another  in  North  Caro- 
lina, together  with  necessary  depots,  etc;  the  work  to  be  paid  for  in 
certain  bonds  or  in  cash  representing  the  proceeds  of  said  bonds.  It 
sets  out  certain  terms  in  said  contract,  and  alleges  the  breach  of  the 
contract.  The  bill  prays,  among  other  things,  that  the  railroad  com- 
pany be  required  to  fulfill  its  contract.  Now,  the  contract  on  the  part 
of  the  plaintiff  was  to  construct,  furnish,  and  build  a  complete  roadbed. 
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That  on  the  part  of  the  defendant  was  to  pay  for  such  completed  road- 
bed hi  bonds,  or  cash,  the  proceeds  of  bonds.  The  plaintiff  was  not 
entitled  to  anything  unless  the  roadbed  was  completed.  He  charges 
that  he  could  not  perform  his  contract  unless  the  defendant  fulfilled 
its  contract  in  affording  him  the  facility  of  doing  so.  The  bill  in  pur- 
pose and  substance  is  for  the  specific  performance  of  a  contract  to 
build  the  road.  If  the  court  could  undertake  to  order  the  defendant 
on  its  part  to  fulfill  all  the  parts  of  its  contract,  it  must  order  the  plain- 
tiff on  his  part  to  fulfill  his  contract;  that  is,  to  build  the  road.  A 
contract  to  be  specifically  performed  must  be  mutual.  Fry,  Spec. 
Perf.  §  266.  So  the  bill  called  upon  the  court  to  compel  one  party  to 
build  the  railroad,  and  the  other  party  to  pay  for  it.  This  the  court 
cannot  do.  A  contract  to  build  a  railroad  will  not  be  enforced  in 
equity.  Kailway  Co.  v.  Marshall,  136  U.  S.  407,  10  Sup.  Ot.  846,  34 
L.  Ed.  385;  Ross  v.  Railway  Ck).,  4  Woolw.  26,  Fed.  Cas.  No.  12,080. 
This  case  is  strikingly  like  the  case  at  bar.  The  decision  is  by  Mr. 
Justice  Miller.  It  is  a  collation  and  discussion  of  many  cases  on  the 
subject.  In  many  particulars  it  meets  the  argument  of  appellant  in 
this  case,  and  distinctly  decides  that  a  contract  to  build  a  railroad  can- 
not be  enforced  in  equity.  An  executory  contract  will  not  be  spe- 
cifically enforced  unless  the  remedy  is  mutual,  and  the  performance 
of  a  comparatively  inconsiderable  part  of  a  contract  does  not  take  it 
out  of  the  class  of  executory  contracts.  Unless  the  court  can  decree 
specific  performance  of  the  whole  of  a  contract,  it  will  not  interfere 
to  enforce  any  part  of  it 

The  counsel  for  the  appellant,  admitting  that  the  court  cannot  decree 
specific  performance  of  a  contract  to  build  a  railroad,  seeks,  however, 
an  injunction  against  the  railroad  company  from  any  use  of  its  bonds. 
That  is  to  say,  he  asks  the  court  to  tie  the  hands  of  the  railroad  com- 
pany and  to  impound  all  of  its  bonds,  because  he  insists  that  they  are 
applicable  to  a  provision  of  a  contract  on  his  part,  not  yet  performed, 
which  he  may  not  perform,  and  which  this  court  cannot  compel  him 
to  perform.  He  thus  seeks  to  use  the  process  of  the  court  to  compel 
by  indirection  the  specific  performance  of  the  contract,  which  he  could 
not  ask  the  court  to  do  directly.  The  language  of  the  court  of  appeals 
of  Maryland  in  Canton  Ck>.  v.  Northern  Cent.  Ry  Co.,  21  Md.  399,  is 
Qot  inapplicable  to  this  case: 

'*Ab  the  bill  stands,  we  are  clearly  of  the  opinion  that  It  does  not  show 
such  a  contract  as  a  conrt  of  equity  can  enforce  by  decree,  and.  falling  In 
that  it  follows  that  an  Injunction  which  was  Intended  to  aid  the  general  relief 
sought  by  the  blU  was  Improperly  granted." 

The  bill  cautiously  refrains  from  stating  whether  the  contract  was 
verbal  or  written,  and  the  parts  of  the  same  set  forth  are  vague  to  a 
degree.  The  court  below  was  impressed  with  this.  The  uncertainty 
of  the  termini  of  the  road  between  Ridgeway,  a  point  on  the  Raleigh 
&  Oaston  Railroad  and  Hermitage  road,  Virginia,  on  the  line  of  the 
Sichmond,  Fredericksburg  &  Potomac  Railroad,  a  distance  of  about 
103  miles;  the  uncertainty  of  the  route  through  Richmond,  Petersburg, 
and  Manchester;  the  indefinite  statement  as  to  the  depots  and  station 
houses;  the  character  of  the  bridges;  the  time  within  which  the 
work  is  to  be  completed;  a  total  absence  of  any  particulars  as  to  the 
41  c.c.A.-ai 
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character  of  the  work,  the  inspection  of  its  progress,  time  and  mode 
of  payment, — all  these  are  left  in  a  condition  of  vagueness  and  un- 
certainty. Were  the  court  to  undertake  its  supervision,  all  its  re- 
sources and  time  would  be  exhausted  thereby.  In  our  opinion,  the  hill 
on  its  face  fails  to  state  a  case  for  the  intervention  of  a  court  of  equity. 
The  conclusion  reached  by  the  court  below  is  approved,  but  it  should 
have  dismissed  the  bill  without  prejudice.  The  cause  is  remanded  to 
the  circuit  court  with  instructions  to  modify  its  decree  in  this  respect^ 
and  to  enter  a  decree  dismissing  the  bill  without  prejudice. 


aOl  Fed.  530.) 

TOLEDO  BREWING  &  MALTING  CO.,  Limited,  v.  BOSCH. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  8,  1900.) 

No.  77a 

L  Master  and  Servant— Action  for  Injury  of  Servant. 

In  an  action  by  a  servant  against  the  master  to  recover  for  peisonal 
injuries,  on  the  ground  of  the  faUure  of  defendant  to  burnish  reasonably 
safe  appliances,  where  the  facts  are  substantiaUy  undisputed,  and  the 
conclusion  that  there  was  a  negligent  omission  of  duty  by  defendant  is 
one  at  which  aU  reasonable  men  must  have  arrived  therefrom,  the  qnestloD 
of  liability  becomes  one  of  law,  and  it  is  not  error  for  the  court  to  instmct 
the  jury  that  the  right  to  recover  is  established,  and  submit  to  them  only 
the  question  of  damages. 

2.  Same—Unsafe  Appltances— Negligence  of  Independent  Contractob. 
A  master  is  not  relieved  from  the  positive  personal  duty  which  he  is 
under  to  the  servant  by  letting  work  to  a  contractor,  and  he  cannot  aroid 
liability  for  an  injury  to  the  servant  due  to  the  dangerous  condition  of 
appliances  which  he  Is  required  to  use,  on  the  ground  that  such  dangeroos 
condition  was  caused  by  the  negligent  acts  of  an  independent  contractor, 
whom  the  master  had  employed  to  make  certain  repairs  about  the  premises. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Ohio. 

This  action  was  brought  In  the  state  court  of  common  pleas  of  Lucas  conntj, 
Ohio,  and  removed,  on  application  of  plaintiff  in  error,  into  the  circuit  court 
of  the  United  States  for  the  Western  division  of  the  Northern  district  of 
Ohio.  The  object  of  the  suit  was  to  recover  damages  for  a  personal  injury 
sustained  by  defendant  hi  error  while  in  the  service  of  plaintiff  in  error;  his 
regular  work  being  that  of  engineer  of  an  ice  machine  operated  by  plaintiff 
in  error  at  Its  brewery  house,  in  the  city  of  Toledo,  Ohio.  It  was  part  of  Ws 
duty  to  aid  occasionally  in  hoisting  barrels  of  salt  from  the  ground  to  the  sec- 
ond floor  of  the  brewery  building,  and  he  was  engaged  in  the  discharge  of  this 
duty  at  the  time  the  injury  was  received.  The  apparatus  or  machine  used  in 
hoisting  the  barrels  of  salt  consisted  of  a  large  beam  projecting  over  and  from 
the  wall  of  the  building  at  the  top  about  two  feet  The  wall  extended  about 
two  feet  above  the  roof  of  the  building,  which  waa  flat.  One  end  of  the 
beam  rested  on  the  wall,  and  the  other  on  the  roof,  so  that  there  was  an  In- 
cline from  the  outer  end  towards  the  roof.  The  end  of  the  beam  upon  the 
roof  was  held  in  place  by  weights  placed  thereon,  one  of  which  was  a  large 
door  nailed  to  the  beam,  on  which  was  placed  other  articles  of  weight  An  iron 
hook  was  attached  to  the  outer  end  of  the  beam  and  on  this  was  hung  a  pulley. 
This  hook  was  about  45  feet  above  the  ground.  The  rope  extending  over  this 
pulley  was  secured  to  a  stake  driven  into  the  ground,  and  was  adjusted  to  two 
other  pulleys,  and  to  the  other  end  of  the  rope  at  the  ground  was  hitched  a 
horse,  so  as  to  operate  the  hoisting  apparatus  by  horse  power.    The  barrel 
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of  salt,  caught  and  held  hy  a  pair  of  hooks  attached  to  one  of  the  pulleys,  was 
carried  or  elevated  to  a  window  on  the  second  floor,  at  which  defendant  in 
error  was  stationed,  to  take  in  or  receive  the  barrel  of  salt,  and  place  it  on  the 
second  floor,  where  the  ice  machine  was  operated.    This  window  was  directly 
under  the  beam,  and  the  top  of  it  about  eight  feet  below  the  beam.    A  few 
days  prior  to  the  day  of  the  accident  the  president  and  superintendent  of  the 
company  employed  Schillinger  Bros.,  who  were  engaged  in  the  general  rooting 
business,  to  make  such  repairs  to  the  roof  of  the  brewery  building  as  would 
pot  It  in  good  condition.    One  of  the  Schillingers  first  examined  the  roof,  and 
reported  to  the  president  that  the  roof  needed  "recoatlng  all  over."    Schillinger 
Bros,  were  thereupon  directed  to  do  whatever  work  was  necessary  on  the  roof. 
The  contract  was  verbal,  and  consisted  of  nothing  beyond  the  general  direction 
to  make  sach  repairs  as  were  found  necessary.    There  was  no  suggestion  or 
provision  In  respect  to  any  precaution  to  be  taken  by  Schillinger  Bros,  in  the 
prosecution  of  the  work,  and  no  notice  or  direction  was  given  to  the  servants 
of  plaintiff  In  error  engaged  at  work  about  the  building  in  relation  to  the  in- 
tended repairs  on  the  roof.    It  became  necessary  for  Schillinger  Bros,  to  have 
the  roof  swept  and  examined,  and  for  that  purpose  the  roofing  gang,  at  work 
under  them,  removed  the  weights  from  the  beam,  so  that  the  beam  could  be 
shifted  from  one  side  to  the  other,  as  might  be  necessary.    The  weights  were 
removed,  and  the  beam  carried  to  one  side,  and  left  in  that  condition  without 
replacing  the  weights.    In  this  situation  defendant  in  error,  under  order  of  the 
foreman  of  plaintiff  in  error,  took  his  position  with  another  man  at  the  window 
for  the  purpose  of  receiving  barrels  of  salt  about  to  be  hoisted.    The  foreman 
of  the  brewery  had  no  Imowledge  of  the  removal  of  the  weights,  or  the  condi- 
tion in  which  the  beam  had  been  left,  and  there  was  no  indication  of  that 
condition,  looking  at  the  beam  from  the  ground.    The  rope  was  stretched  as 
usual,  the  hooks  attached  to  a  barrel  of  salt,  and  the  horse  started,  when  the 
beam  upset  and  fell,  the  end  to  which  the  pulley  was  attached  coming  down 
hito  the  window  where  defendant  in  error  was  stationed,  striking  him  on  the 
head,  shoulders,  and  ankle,  breaking  his  ankle,  and  causing  serious  injury. 

The  right  to  recover  in  the  court  below  was  grounded  on  the  alleged  omission 
of  duty  by  the  master  to  take  reasonable  precautions  for  the  safety  of  the 
servant,  and  this  right  was  denied  upon  the  ground  that  the  acts  complained  of 
as  negligent  were  those  of  an  independent  contractor,  for  which  the  defendant,. 
as  employer,  was  not  responsible.  The  court  instructed  the  jury.  In  substance, 
that  the  defendant  was  under  a  positive  duty  to  take  reasonable  care  and  pre- 
cautions for  the  safety  of  the  servant  in  providing  a  safe  place  in  which  to 
work,  and  safe  machinery  and  apparatus  with  which  to  do  the  work,  and  that 
It  was  not  relieved  of  this  duty  in  consequence  of  the  contract  with  Schillinger 
Bros.,  and  that  Its  responsibility  in  that  respect  was  the  same,  under  the  given 
facts  in  this  case,  as  if  the  work  had  been  done  by  the  defendant  company  it- 
self; and,  by  way  of  restating  the  substance  of  the  instructions,  the  court  said: 
*'So  I  say  to  you,  gentlemen,  upon  the  admitted  and  conceded  facts  in  this 
case,  that  it  was  the  duty  of  the  defendant  to  maintain  this  apparatus  in  a  safe 
condition  when  it  put  its  servants,  including  the  plaintiff  here,  at  work  In  using 
it  for  the  purpose  of  raising  salt  barrels;  and  when,  by  the  direction  of  one  of 
its  general  officers  (the  general  manager),  the  weights  that  held  this  beam 
securely  In  its  place  were  removed,  and  the  beam  displaced,  so  as  to  render  its 
operation  and  use  unsafe  to  those  who  might  be  employed  about  It,  it  failed  in 
that  duty  which  the  law  requires, — that  care  and  prudence  which  should  be 
exercised  In  the  use  of  its  agencies  and  apparatus,  so  that  harm  may  not  come 
to  those  in  its  employ  who  use  them  and  put  them  in  operation.  And,  being 
guilty  of  negligence  in  that  respect,  it  will  be  responsible — it  will  be  liable  in 
damages — to  the  plaintiff  for  the  injuries  which  he  has  sustained,  unless  the 
plaintiff  by  his  own  negligence  directly  contributed  to  the  injuries  of  which  he 
complains."  To  the  charge  of  the  court  in  these  respects  exception  was  duly 
taken,  and  error  is  assigned.  The  jury  returned  a  verdict  in  favor  of  plaintiff 
below,  assessing  his  damages  at  $5,000,  upon  which  judgment  was  pronounced, 
and  to  revise  that  judgment  the  case  is  brought  here  on  writ  of  error. 

Wm.  P.  Tyler,  for  plaintiff  in  error. 

OnrUle  8.  Bmmback  and  Charles  A.  Thatcher,  for  defendant  in  error. 
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Before  LUKTON  and  DAY,  Circuit  Judges,  and  CLARK,  District 
Judge. 

CLARK,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  was  suggested,  rather  than  pressed  in  argument,  that  the  ques- 
tion of  negligence  should  have  been  submitted  to  the  jury,  conced- 
ing that  the  court  below  was  right  in  the  view  taken  of  the  law  ap- 
plicable to  the  case.  This  question  of  negligence,  of  course,  involved 
the  point  whether  the  displacement  of  the  beam  in  the  work  of  re- 
pairs on  the  roof  was  so  probable  or  necessary  that  it  should  have 
been  anticipated,  and  the  danger  guarded  against  by  the  master  by 
suitable  precautions.  The  facts  were  substantially  undisputed,  and 
the  conclusion  that  there  was  a  negligent  omission  of  duty  was  one 
at  which  all  reasonable  men  must  have  arrived,  jM-ovided  the  master 
was  responsible  to  the  servant  for  the  defect  in  tiie  hoisting  apparatus 
caused  by  displacement  of  the  beam.  Under  these  drcumstances, 
the  question  of  liability  was  one  of  law,  and  the  court  might  prop- 
erly instruct  the  jury  that  the  right  to  recover  was  established,  and 
submit  the  case  to  the  jury  to  determine  the  measure  of  damages. 
This  was  what  the  court  did.  Railway  Co.  v.  McDonald,  152  U.  S. 
262,  14  Sup.  Ct.  619,  38  L.  Ed.  434;  Scholtz  v.  Insurance  Co.,  40  C.  C. 
A.  556, 100  Fed.  573. 

The  controlling  question,  then,  is  whether,  in  view  of  the  con- 
tract between  plaintiff  in  error  and  Schillinger  Bros.,  the  doctrine 
in  relation  to  employer  and  independent  contractor  is  applicable 
to  the  facts  of  the  case. 

The  principle — respondeat  superior — upon  which  the  master  is  held 
responsible  for  the  unlawful  and  negligent  acts  of  a  servant  done 
in  the  course  of  the  servant's  employment  does  not,  of  course,  ex- 
tend to  make  an  employer  responsible  for  the  acts  of  a  person  not  in 
his  service,  with  whom  he  has  contracted  to  do  the  work  in  the 
course  of  which  the  default  occurred.  The  general  rule  is  well  settled, 
and  not  controverted,  that  an  employer  is  not  liable  for  an  injuijy 
resulting  from  the  negligence  of  an  independent  contractor,  or  his 
servants,  such  as  negligence  in  the  mode  of  doing  a  work  in  itself 
lawful.  Pol.  Torts  (5th  Eng.  Ed.)  75;  Casement  v.  Brown,  148  U. 
S.  615,  13  Sup.  Ct.  672,  37  L.  Ed.  582;  1  Shear.  &  R.  Neg.  (5th  Ed.) 
§  168.  There  are  a  number  of  established  important  exceptions  to 
the  general  rule,  but  we  are  not  now  concerned  with  these  generaUy. 
One  exception  to  the  general  rule  of  exemption  from  liability  in  sudi 
cases  is  where  the  law  imposes  on  the  employer  the  duty  to  keep  the 
subject  of  the  work  in  a  safe  condition.  A  municipal  corporation, 
for  example,  being  under  a  duty  imposed  by  law  to  keep  the  streets 
in  a  safe  condition  for  passage,  is  liable  for  injuries  in  consequence 
of  an  obstruction  or  dangerous  excavation  caused  in  the  perform- 
ance of  a  work,  and  left  exposed,  although  the  work  is  done  by  an  in- 
dependent contractor.  Mayor,  etc.,  v.  McCary,  84  Ala.  469,  4  South. 
630;  City  of  Chicago  v.  Robbins,  2  Black,  418, 17  L.  Ed.  298;  Hughes 
V.  Percival  (1883)  8  App.  Cas.  443;  Bower  v.  Peate,  1  Q.  B.  Div.  321; 
Water  Co.  v.  Ware,  16  Wall.  566,  21  L.  Ed.  485;   Curtis  v.  Kiley, 
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153  Mass.  128,  26  N.  E.  421.  See,  also,  Wood,  Mast.  &  Serv.  §  316; 
1  Shear.  &  R.  Neg.  §  176. 

These  and  other  like  cases  proceed  upon  the  principle  that  a  posi- 
tive personal  duty  cannot  be  delegated  to  an  agent  or  contractor, 
and  tiiat  the  obligation  in  such  cases  is  to  do  the  thing  required,  and 
not  merely  to  employ  another  to  do  it,  and,  to  bring  a  case  within 
the  rule,  it  is  sufficient  if  the  duty  is  one  to  the  public  or  a  third 
person,  and  imposed  by  law  or  by  statute.  Bridge  CJo.  v.  Steinbrook 
(Ohio  Sup.)  55  N.  E.  618;  Water  Co.  v.  Ware,  16  Wall.  566,  21 
L.  Ed.  485;  Wood,  Mast.  &  Serv.  §  616;  1  Shear.  &  R.  Neg.  §§  14, 176. 

This  subject  was  much  considered  and  the  previous  cases  reviewed 
by  the  English  court  of  appeal  in  Hardaker  v.  District  Council  [1896] 
1 Q.  B.  335,  in  which  Lindley,  L.  J.,  after  stating  that  the  city  council 
were  not  bound  in  point  of  law  to  do  the  particular  work  by  servants 
of  their  own,  but  were  left  free  to  employ  contractors  to  do  the  work 
for  them,  said: 

**But  the  council  cannot,  by  employing  a  contractor,  get  rid  of  their  own 
doty  to  other  people,  whatever  that  duty  may  be.  If  the  contractor  performs 
their  duty  for  them,  it  is  performed  by  them  through  him,  and  they  are  not 
responsible  for  anything  more.  They  are  not  responsible  for  his  negligence 
In  other  respects,  as  they  would  be  if  he  were  their  servant  Such  negligence 
is  sometimes  called  'casual*  or  'collateral*  negligence.  If,  on  the  other  hand, 
their  contractor  fails  to  do  what  it  is  their  duty  to  do  or  get  done,  their  duty 
is  not  performed,  and  they  are  responsible  accordingly.  'The  ratio  decidendi 
of  these  cases,'  said  Smith,  L.  J.,  in  the  same  case,  Is  that,  as  the  duty  was 
imposed  upon  the  defendant  by  law,  he  could  not  escape  liability  by  delegating 
the  performance  of  the  duty  to  a  contractor;  for  the  obligation  was  imposed 
open  the  defendant  to  take  the  necessary  precaution  to  insure  that  the  duty 
should  be  performed.' " 

In  Bridge  Co.  v.  Steinbrook  the  supreme  court  of  Ohio  declared  that: 

"The  weight  of  reason  and  authority  is  to  the  effect  that,  where  a  party  is 
under  a  duty  to  the  pubUc  or  third  person  to  see  that  work  he  is  about  to  do, 
or  have  done,  is  carefully  performed  so  as  to  avoid  injury  to  others,  he  cannot, 
hy  letting  it  to  a  contractor,  avoid  his  liability,  in  case  it  is  negligently  done 
to  the  injury  of  another.  •  •  •  The  duty  need  not  be  imposed  by  statute, 
though  such  is  frequently  the  case.  If  it  be  a  duty  imposed  by  law,  the  prin- 
ciple Is  the  same  as  If  required  by  statute.  Cockbum,  C.  J.,  in  Bower  v.  Peate, 
1  Q.  B.  Div.,  at  page  828.  It  arises  at  law  in  all  cases  where  more  or  less  dan- 
ger to  others  is  necessarily  incident  to  the  performance  of  the  work  let  to  con- 
tract. It  is  the  danger  to  others  Incident  to  the  performance  of  the  work  let 
to  contract  that  raises  the  duty,  and  which  the  employer  cannot  shift  from  him- 
self to  another,  so  as  to  avoid  liability,  should  injury  result  to  another  from 
negligence  in  doing  the  work.*' 

The  opinion  in  this  case  is  instructive,  and  refers  to  the  leading 
cases  in  this  country  and  in  England  upon  the  subject.  In  Water 
Co.  V.  Ware,  supra,  the  liability  was  based  upon  an  obligation  im- 
posed by  contract.  And  this  doctrine,  in  the  light  of  the  reasons  on 
which  it  rests,  is  equally  and  cogently  applicable  to  that  duty  rest- 
ing on  the  master  to  exercise  reasonable  care  and  caution  to  secure 
the  safety  of  the  servant.  While  the  relation  between  master  and 
servant  is  contractual,  the  obligation  of  the  master  in  respect  of  the 
wfety  of  the  servant  is  one  implied  or  imported  into  the  contract 
by  law,  and  is  not  an  express  term  or  provision  of  the  contract.  Ac- 
cordingly, in  Kailroad  Co.  v.  Herbert,  116  U.  S.  647,  6  Sup.  Ct.  593, 
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29  L.  Ed.  758,  ^Ir.  Justice  Field,  speaking  for  the  supreme  court  of 
the  United  Slates,  said: 

"It  is  equally  well  settied,  however  tliat  It  is  the  doty  of  the  employer  to 
select  and  retain  servants  who  are  fitted  and  competent  for  the  service,  and 
to  furnish  sufiScient  and  safe  materials,  machinery,  or  other  means  by  wbldi  it 
is  to  be  performed,  and  to  keep  them  in  repair  and  order.  This  duty  he  cannot 
delegate  to  a  servant  so  as  to  exempt  himself  from  liability  for  injuries  caused 
to  another  servant  by  its  omission.  Indeed,  no  duty  required  of  him  for  the 
safety  and  protection  of  his  servants  can  be  transferred,  so  as  to  exonerate 
him  from  such  liability.  The  servant  does  not  undertake  to  incur  the  risks 
arising  from  the  want  of  sufficient  and  skillful  co-laborers,  or  from  defective 
machinery  or  other  instruments  with  which  he  is  to  work.  His  contract  im- 
plies that  in  regard  to  these  matters  his  employer  will  make  adequate  provision 
that  no  danger  shall  ensue  to  him." 

And  in  the  subsequent  case  of  Railroad  Co.  v.  Baugh,  149  U.  & 
3G8,  38G,  13  Sup.  Ct.  921,  37  L.  Ed.  780,  Mr.  Justice  Brewer,  speak- 
ing  for  the  court,  declared  and  defined  this  duty  in  language  as  fol- 
lows: 

* 'Again,  a  master  employing  a  servant  impliedly  engages  with  him  that  the 
place  in  which  he  is  to  work,  and  the  tools  or  machinery  with  which  he  Is  to 
work,  or  by  which  he  is  to  be  surrounded,  shall  be  reasonably  safe.  It  is  the 
master  who  is  to  provide  the  place  and  the  tools  and  the  machinery,  and  wbeo 
he  employs  one  to  enter  into  his  service  he  impliedly  says  to  him  that  there 
is  no  other  danger  in  the  place,  the  tools,  and  the  machinery  than  such  as  is 
obvious  and  necessary.  Of  course,  some  places  of  work  and  some  kinds  of 
machinery  are  more  dangerous  than  others,  but  that  Is  something  which  In- 
heres in  the  thing  itself,  which  is  a  matter  of  necessity,  and  cannot  be  obviated. 
But  within  such  limits  the  master  who  provides  the  place,  the  tools,  and  the 
machinery  owes  a  positive  duty  to  his  employe  in  respect  thereto.  That  posl- 
t  Ive  duty  does  not  go  to  the  extent  of  a  guaranty  of  safety,  but  it  does  require 
that  reasonable  precautions  be  taken  to  secure  safety,  and  it  matters  not  to 
the  employe  by  whom  that  safety  is  secured  or  the  reasonable  precautions 
therefor  taken.  He  has  a  right  to  look  to  the  master  for  the  discharge  of  that 
duty,  and  if  the  master,  instead  of  discharging  it  himself,  sees  fit  to  have  It 
attended  to  by  others,  that  does  not  change  the  measure  of  obligation  to  the 
employe,  or  the  latter*s  right  to  insist  that  reasonable  precaution  shall  be  taken 
to  secure  safety  in  these  respects." 

In  Baird  v.  Reilly,  35  C.  C.  A.  78,  92  Fed.  884,  the  circuit  court 
of  ai)peals  for  the  Second  circuit,  discussing  this  duty  of  the  mas- 
ter, said: 

*'He  cannot  escape  responsibility  by  delegating  his  duty  in  this  behalf  to 
another,  because  it  Is  his  implied  contract  with  the  employe  that  he  wiU  see 
to  it  that  the  working  place  is  reasonably  safe,  in  view  of  the  character  of  the 
work  to  be  performed,  and  this  obligation  is  not  satisfied  by  devolving  it  upon 
a  subordinate." 

In  The  Magdaline  (D.  C.)  91  Fed.  798,  the  facts  were  that  the  ves- 
sel was  undergoing  general  repairs,  and  the  libelant  was  a  servant 
employed  by  the  ship  to  do  work  in  the  hold.  McCaldin  Bros,  were 
engaged  in  laying  a  new  main  deck  under  contract,  and  the  Boss 
Iron  Works  in  doing  certain  ironwork.  The  servant  was  at  work 
in  the  hold  in  the  forward  part  of  the  ship  when  a  piece  of  wood  fell 
upon  his  head,  producing  the  injury  which  was  the  subject  of  the 
libel.  The  libelant's  contention  was  that  the  wood  was  caused  to  fall 
by  the  act  of  certain  of  the  vessers  crew,  while  the  respondent  claimed 
that  the  wood  fell  from  the  main  deck,  where  the  floor  was  being 
relaid  in  constructing  the  new  deck.    The  facts  which  the  court 
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treated  as  established  were:  (1)  Tliat  the  libelant  was  injured  by 
the  wood  falling  between  one  or  two  openings  in  the  between-decks, 
it  not  being  material  which;  (2)  that  the  wood  fell  by  reason  of  the 
negligence  of  some  of  the  crew,  or  of  the  carpenters  at  work  on  the 
main  deck;  and  (3)  that  the  libelant  was  not  furnished  with  a  safe 
place  to  work.  Judge  Thomas,  first  pointing  out  that  while  the  ves- 
sel was  undergoing  repairs  pieces  of  wood  had  previously  fallen  into 
the  hold,  and  that  the  work  undertaken  was  likely  to  lead  to  this,  said: 
"In  such  cases,  It  was  the  duty  of  the  master,  when  placing  servants  In  the 
hold  of  the  vessel,  to  use  due  care  to  guard  them  against  Injury  arising  from 
the  conditions  existing  above.  A  master  may  not  place  his  servant  at  a  work 
made  dangerous  by  the  nature  of  the  work  of  other  servants,  or  persons  per- 
forming work  under  contract,  without  due  effort  to  furnish  adequate  protection, 
and,  when  injury  arises,  escape  upon  the  plea  that,  but  for  the  negligence  of  a 
co-servant  or  third  person  employed  on  the  premises,  the  injury  would  not 
have  happened.  A  servant  may  expect  that  his  master  wlU  not  surroimd  him 
with  dangerous  agencies,  or  expose  him  to  their  operation,  whether  they  are 
In  charge  of  the  master's  servants  or  of  any  independent  contractor.  The 
rule  is  well  iUustrated,  if  the  block  was  dropped  by  one  of  the  crew,  by  Ford 
r.  Lyons,  41  Hun,  512,  which,  in  aU  Its  facts,  is  similar  to  the  case  at  bar. 
See,  also,  Stephens  v.  Knitting  Co.,  69  Hun,  375,  23  N.  Y.  Supp.  656,  and  Daley 
V.  Schaaf,  28  Hun,  314,  where,  however,  an  element  existed  not  now  present. 
If  the  block  was  dropped  by  the  servants  of  an  independent  contractor,  the 
case  is  iUustrated  by  Bumes  v.  Railroad  Co.,  129  Mo.  41,  56,  31  S.  W.  347,  and 
Rook  v.  ConcentraUng  Works,  76  Hun,  54,  27  N.  Y.  Supp.  623." 

The  doctrine  thus  announced  waa  fully  recognized  and  declared  in 
the  late  cases  of  Trainer  v.  Railroad  Co.,  137  Pa.  St.  148,  160,  20  Atl. 
632,  and  Bumes  v.  Railroad  Co.,  129  Mo.  41,  56,  31  S.  W.  350.  In 
the  last  case  cited,  the  supreme  court  of  Missouri,  speakihg  in  rela- 
tion to  the  duty  of  the  master,  said: 

**The  duty  of  keeping  its  road,  track,  and  yards  in  a  reasonably  safe  condi- 
tion is  a  personal  duty  which  the  master  owes  the  servant,  and  it  cannot  dele- 
gate this  duty  to  any  servant,  high  or  low,  nor  can  it  avoid  liability  by  letting 
oat  a  part  of  its  duties  as  a  common  carrier  to  Independent  contractors.  While, 
for  many  purposes,  this  relation  of  independent  contractor  will  be  recognized, 
it  cannot  be  sustained  to  shield  the  master  from  those  positive  personal  obliga- 
tions cast  upon  him  by  his  relation  to  his  servant  Schaub  v.  Railroad  Co., 
106  Mo.  74,  16  S.  W.  924;  Lewis  v.  Railroad  CJo.,  59  Mo.  495;  Slela  v.  RaUroad 
Co.,  82  Mo.  435." 

In  view  of  these  cases,  it  must  be  regarded  as  established  by  the 
weight  of  authority,  supported  by  reason,  that  the  master  is  not  re- 
lieved from  the  positive  personal  duty  which  he  is  under  to  the  serv- 
ant by  letting  work  to  a  contractor,  and  that  he  does  not  avoid  lia- 
bility in  case  the  work  is  negligently  done,  and  the  servant  thereby 
injured  in  consequence  of  exposure  to  a  dangerous  place  or  defect 
against  which,  in  the  discharge  of  the  master's  duty,  he  should  have 
been  protected.  It  follows,  therefore,  that  the  learned  circuit  judge 
rightly  ruled  the  question  on  which  the  case  turns,  and  in  regard 
thereto  correctly  instructed  the  jury.    Judgment  affirmed. 
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'  aOl  Fed.  539.) 

PAOIFIO  MTTT.  LIFE  INS.  CO.  OF  CALIFORNIA  v.  TOMPKINS. 

(Circuit  Court  of  Appeals,  Fourtb  Circuit    May  1«  1900.) 

No.  839. 

1.  Plbadtno — Ambivdkbnts— Dtscbbtiok  of  Court. 

Tlie  allowauce  of  an  amendmeut  to  a  declaration,  changing  an  allegation 
as  to  the  citizenship  of  the  plaintill  to  conform  to  the  writ,  is  within  the 
discretion  of  the  court 

8.  Fbdbral  Courts— Venue— Waiver  of  Objections. 

The  objection  that  an  action  is  brought  in  a  district  In  whidi  neither 
the  plaintiff  nor  defendant  resides  Is  not  waived  by  a  defendant  by  attend- 
ing at  the  taking  of  depositions  by  the  plaintiff  before  the  issues  are  made 
up»  nor  by  failing  to  file  a  plea  in  abatement 

8.  Same— Residence  of  Plaintiff. 

Plaintiff,  who  had  previously  been  a  citizen  and  resident  of  West  Tl^ 
ginia,  removed  with  his  family  into  Virginia,  where  he  bought  a  house,  in 
which  he  resided  with  his  family,  paid  taxes,  and  voted  for  some  three  or 
four  years,  after  which  he  determined  to  return  to  West  Virginia,  and 
rented  a  house  there,  but  before  his  actual  removal  he  commenced  an  action 
in  the  circuit  court  of  the  United  States  in  West  Virginia  against  a  cor- 
poration of  California.  Held,  on  a  plea  by  defendant  to  the  Jurisdiction, 
that,  even  conceding  that  plaintiff  had  not  lost  his  domicile  in  West  Vir- 
ginia  by  his  removal,  he  had  lost  his  residence,  which  was  only  regained 
by  his  actual  return  to  the  state  to  reside,  and  that  at  the  time  of  the 
commencement  of  the  action  he  was  not  a  resident  of  the  state,  so  as  to 
give  the  court  jurisdiction  under  the  Judiciary  act  of  1888. 

In  Error  to  the  Circuit  Coort  of  the  United  States  for  the  District 
of  West  Virginia. 

B.  S.  Hutchinson  and  John  F.  Brown  (Brown,  Jackson  &  Knight 
and  Harvey,  Wyatt  &  Hutchinson,  on  brief),  for  plaintiff  in  error. 

F.  B.  Enslow  (Sinims,  Enslow  &  Alderson,  on  brief),  for  defendant 
in  error. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  by  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  district  of  West  Vir- 
ginia. The  action  in  the  court  below  was  brought  by  George  H. 
Tompkins,  defendant  in  error  here,  against  the  Pacific  Mutual  Life 
Insurance  Company  of  California,  plaintiff  in  error;  the  cause  of 
action,  injury  caused  to  the  plaintiff  by  reason  of  malpractice  upon 
the  part  of  the  physician  of  the  defendant  company.  The  first  ques- 
tion raised  in  the  case  was  as  to  the  jurisdiction  of  the  court. 

George  H.  Tompkins,  the  plaintiff,  was  bom  in  the  state  of  West 
Virginia,  and  married  in  Huntington,  in  that  state.  He  lived  there 
five  years.  He  obtained  employment  as  a  brakeman  on  the  Chesa- 
peake &  Ohio  Railroad,  and  for  the  sake  of  convenience  he  removed 
with  his  family  to  Clifton  Forge,  Va..  in  the  latter  part  of  1893,  or 
early  in  the  year  1894.  He  lived  with  his  family  in  Clifton  Forge 
until  October,  1898.  He  owned  the  house  in  which  he  lived  in  Clif- 
ton Forge,  paid  his  taxes  there,  and  exercised  the  right  of  suffrage 
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in  that  town.  About  July,  1898,  he  was  promoted,  or  expected  pro* 
motion,  as  baggage  master  on  the  same  road,  and  as  by  this  promotion 
he  had  a  long  lay-over  at  Huntington,  W.  Va.,  he  rented  a  house  in 
that  place.  He  did  not  remove  at  once,  and  did  not  complete  his 
preparations  for  removal  until  26th  October,  1898.  His  delay  was 
caused  in  part  by  the  illness  of  his  wife.  On  the  26th  October,  1898, 
he  removed  finally  to  Huntington.  On  2d  September,  1897,  Tomp- 
kins sustained  an  accident,  whereby  his  foot  and  ankle  were  seriously 
wrenched  and  strained.  He  was  compelled  to  call  in  a  physician, 
who  prescribed  for  him,  and  inclosed  tiie  injured  parts  in  a  plaster 
of  Paris  cast.  At  that  time  he  held  an  accident  policy  in  tiie  de- 
f^dant  company.  Under  the  terms  of  that  policy,  it  was  provided 
that  the  insured  should  permit  any  medical  adviser  of  said  company 
to  examine  the  body  of  the  insured  in  respect  to  any  alleged  inju- 
ries, in  such  a  manner  and  at  such  times  as  the  medical  adviser 
might  require.  Under  this  clause  in  the  policy,  James  F.  Hughes, 
the  medical  adviser  of  the  company,  called  upon  Tompkins  on  Octo- 
ber 8,  1897,  for  the  purpose  of  making  this  examination.  To  this 
Old,  he  took  ofF  the  plaster  cast  and  examined  the  injury,  did  not 
replace  it,  and  advised  Tompkins  to  take  other  means  of  cure. 
Tompkins  followed  his  directions,  became  rapidly  worse,  and,  finally, 
taking  resort  to  other  medical  advisers,  after  much  time  and  suffer- 
ing, was  reasonably  cured.  He  charges  malpractice  upon  the  part 
of  this  medical  agent  of  the  company,  and  seeks  to  hold  it  respon- 
sible therefor.  He  brought  his  action  on  30th  of  September,  1898, 
in  the  circuit  court  of  the  United  States  for  the  district  of  West  Vir- 
ginia. The  writ  states  that  the  defendant  is  a  citizen  and  resident 
of  the  state  of  California,  and  that  the  plaintiff  is  a  citizen  and  resi- 
dent of  the  state  of  West  Virginia.  The  declaration  setting  forth 
the  jurisdictional  clause  says  that  the  plaintiff  is  a  citizen  and  resi- 
dent of  the  state  of  Virginia.  On  12th  January,  1899,  the  circuit 
court  of  the  United  States  granted  leave  to  the  plaintiff  to  amend  his 
declaration  so  as  to  accord  to  the  writ,  and  to  insert  the  word  "West" 
before  the  word  '^Virginia,"  thus  alleging  him  to  be  a  citizen  and 
resident  of  the  state  of  West  Virginia.  The  allowance  or  refusal  of 
this  amendment  was  one  of  discretion  in  the  circuit  court,  and  is 
not  reviewable  here.  Chirac  v.  Reinicker,  11  Wheat.  302,  6  L.  Ed. 
474;  Walden  v.  Craig,  9  Wheat.  576,  6  L.  Ed.  164;  Wright  v.  Hol- 
lingsworth,  1  Pet.  165,  7  L.  Ed.  96;  Opelike  City  v.  Daniel,  109  U. 
a  108,  3  Sup.  Ct.  70,  27  L.  Ed.  873. 

Thereupon  the  defendant  filed  its  plea  to  the  jurisdiction  of  the 
court;  traversing  the  allegation  as  to  the  citizenship  and  residence 
of  the  plaintiff,  and  averring  that  at  the  date  of  bringing  the  suit  he 
was  a  citizen  and  resident  of  the  state  of  Virginia;  so,  the  defendant 
being  a  citizen  and  resident  of  the  state  of  California,  the  suit  was 
not  brought  in  a  district  in  which  either  the  plaintiff  or  defendant 
was  resident.  To  this  plea  the  plaintiff  filed  two  replications, — one 
joining  issue  on  the  allegation  of  citizenship  and  residence;  the  other 
averring  that  the  defendant  had  waived  all  objection  to  the  jurisdic- 
tion by  reason  of  the  fact  that  on  separate  occasions,  before  filing 
iaid  plea,  it  had  appeared  at  the  taking  of  depositions  on  behalf  of 
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the  plaintiff,  and  had  then  and  there  cross-examined  witnesses,  with- 
out exception  or  protest,  and  without  saving  the  question  of  juris- 
diction. The  issues  on  these  pleas  were  submitted  to  the  court  with- 
out the  intervention  of  a  jury.  The  court  sustained  these  objections 
to  the  plea,  and  it  was  overruled.  Defendant  excepted,  and  this  in 
one  of  the  assignments  of  error. 

At  the  time  these  depositions  were  taken,  the  declaration,  on  its 
face,  stated  that  the  action  brought  in  the  district  of  West  Virginia 
was  brought  by  a  citizen  and  resident  of  the  state  of  Virginia  against 
a  citizen  and  resident  of  the  state  of  California.    This  of  itself  showed 
that  the  court  had  no  jurisdiction.    ^^Where    the    jurisdiction    in 
founded  only  on  the  fact  that  the  action  is  between  citizens  of  differ- 
ent states,  suit  shall  be  brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant."    Act  Cong.  Aug.  13,  1888 
(25  Stat.  433).    No  plea  was  necessary,  as  without  amendment  the 
court,  suo  motu,  would  have  dismissed  the  suit    Nor  could  this  have 
been  waived.    A  person  is  protected  from  any  original  process  or 
proceeding  in  any  other  district  than  that  whereof  he  is  an  inhab- 
itant.   Id.    This  is  his  personal  privilege,  and  he  may  waive  that 
Trurt  Co.  V.  McGeorge,  151  U.  S.  129,  14  Sup.  Ct.  286,  38  L.  Ed.  9a 
But  the  provision  quoted  applies  to  the  suit,  and  it  limits  the  juris- 
diction to  suits  brought  only  in  the  residence  either  of  plaintiff  or 
of  defendant.    Even  if  it  could  be  waived,  the  mere  presence  of  the 
defendant  at  an  examination  of  witnesses,  taken  before  issue  made 
up,  and  in  anticipation,  would  not  be  a  waiver  of  any  objection  to  the 
jurisdiction.    It  is  only  a  very  proper  precaution.    It  is  said  that 
the  proper  mode  of  objection  to  the  declaration  was  by  plea  in  abate- 
ment, and  that  by  omission  to  enter  such  plea  the  objection  was 
waived.    An  objection  to  the  jurisdiction  of  a  circuit  court  of  the 
United  States  for  want  of  the  requisite  citizenship  of  the  parties  is 
not  waived  by  filing  a  demurrer  for  the  special  and  single  purpose 
of  objecting  to  the  jurisdiction,  or  by  answering  to  the  merits  upon 
that  demurrer  being  overruled.    Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  Ed.  377.    "Under  the  judiciary  act 
of  1789,  an  issue  as  to  the  fact  of  citizenship  could  only  be  made  by 
a  plea  in  abatement  when  the  pleadings  properly  averred  the  citizen- 
t<hip  of  the  parties.    But  the  act  of  1875  imposes  on  the  circuit  court 
the  duty  of  dismissing  a  suit  if  it  appears  at  any  time  after  it  is 
brought,  and  before  it  is  finally  disposed  of,  that  it  does  not  really 
and  substantially  involve  a  controversy  of  which  it  may  properly 
take  cognizance.    Williams  v.  Nottawa  Tp.,  104  U.  S.  209,  26  L 
Ed.  719;   Farmington  v.  Pillsbury,  114  U.  S.  138,  5  Sup.  Ct.  807, 
29  L.  Ed.  114;  Little  v.  Giles,  118  U.  S.  596,  7  Sup.  Ct  32,  30  L.  Ed. 
269.    And  the  statute  does  not  prescribe  any  particular  mode  in 
which  such  fact  may  be  brought  to  the  attention  of  the  court"    Mo^ 
ris  V.  Gilmer,  129  U.  S.,  at  page  326,  9  Sup.  Ct  292,  32  L.  Ed.  694. 
The  crucial  question  is,  was  the  plaintiff,  at  the  date  the  action  was 
brought,  a  citizen  and  a  resident  of  the  state  of  West  Virginia?    The 
jurisdiction  depends  on  the  state  of  the  parties  at  the  commwice- 
ment  of  the  suit    No  subsequent  change  of  citizenship  can  affect  it 
Conolly  V.  Taylor,  2  Pet.  556,  7  L.  Ed.  518;  Anderson  v.  Watt,  138 
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U.  a  694,  U  Sup.  Ot.  449,  34  L.  Ed.  1078;   Morgan  v.  Morgan,  2 
Wheat.  297,  4  L.  Ed.  242. 

At  the  beginning  of  this  suit  the  plaintiff  had  his  home  and  family 
at  Clifton  Forge,  in  the  state  of  Virginia.    He  had  lived  at  Clifton 
Forge  from  1893,  or  the  beginning  of  1894,  up  to  that  time,  owned  his 
house  there,  voted  there.    He  had  been  bom  in  the  state  of  West  Vir- 
ginia, and  had  lived  at  Huntington,  in  that  state.    He  removed  to 
Clifton    Forge,  Va.,  and    had    changed    his    domicile.     Was    this 
change  made  animo  manendi?    By  this  term  is  not  meant  the  hope 
and  expectation  which  so  many  entertain  who  leave  their  homes  for 
business  purposes  or  to  better  their  fortunes, — of  some  day  return- 
ing to  the  place  of  their  birth,  and  there  to  reap  the  reward  of  their 
efforts.    But  did  he  go  to  Virginia  intending  to  make  it  his  home  so 
long  as  his  business  required  it?    He  had  no  home  elsewhere.    He 
established  his  home  at  Clifton  Forge  by  buying  a  house  and  putting 
his  family  in  it.    He  paid  his  taxes  there.    As  has  been  seen,  he 
cast  his  vote  there.    In  his  application  for  his  policy  he  stated  his 
residence  to  be  Clifton  Forge,  May  21,  1897.    In  his  claim  notice, 
September  5,  1897,  he  states  his  name,  and  his  residence  as  Clifton 
Forge,  Va.      THie    policy    states    him  to  be  of  Clifton  Forge,  Va. 
^Among  the  circumstances  usually  relied  on  to  establish  the  animo 
manendi,"  says  the  court  m  Mitchell  v.  U.  S.,  21  Wall.  353,  22  L.  Ed. 
584,  are  declarations  of  the  party,  the  exercise  of  political  rights,  the 
payment  of  personal  taxes,  a  house  of  residence,  and  a  place  of  busi- 
ness.'*   **0n  a  change  of  domicile,"  says  the  court  in  Shelton  v.  Tifllin, 
6  How.  185,  12  L.  Ed.  397,  "from  one  state  to  another,  citizenship 
may  depend  upon  the  intention  of  the  individual.    But  this  intention 
may  be  more  satisfactorily  shown  by  acts  than  declarations.    An 
exercise  of  the  right  of  suffrage  is  conclusive  on  the  subject."    In 
The  Venus,  8  Cranch,  at  page  279,  3  L.  Ed.  562.  if  one  removes  with 
the  intent  to  make  a  permanent  settlement  or  for  an  indefinite  time, 
he  changes  his  domicile.    See  Knox  v.  Qreenleaf,  4  Dall.  360,  Fed. 
Cas.  No.  7,908;   Byrne  v.  Holt,  2  Wash.  C.  C.  282,  Fed.  Cas.  No. 
2,272;  also,  Ennis  v.  Smith,  14  How.  400,  14  L.  Ed.  472.    There  is 
a  very  strong  presumption  that  in  the  case  at  bar  the  plaintiff  had 
changed  his  domicile,  and  had  become  a  citizen  of  the  state  of  Vir- 
Ruua.    He,  no  doubt,  hoped  and  intended  to  return  to  his  former 
home  in  West  Virginia.    But  the  consummation  of  that  hope  and 
intent  depended  upon  circumstances  beyond  his  control, — the  happen- 
ing of  some  fortunate  event  giving  him  opportunity  of  return.     But, 
besides  this,  and  even  admitting,  for  the  sake  of  argument,  that  the 
i^ote  expectation  and  hope  of  return  to  West  Virginia  were  suffi- 
cient to  prevent  a  change  of  domicile,  and  so  he  remained  a  citizen 
of  West  Virginia,  this  would  not  be  sufficient  to  give  the  court  juris- 
diction.   He  must  have  been  at  the  institution  of  the  suit  a  resi- 
dent as  well  as  a  citizen  of  the  state  of  West  Virginia.    Now,  on 
the  30th  of  September,  the  day  this  suit  began,  he  and  his  family  still 
had  their  home  in  Clifton  Forge,  Va.,  which  he  had  purchased,  and  in 
which  he  had  established  them.    From  this  home  he  and  they  did 
not  remove  until  nearly  a  month  afterwards.    Even  if  he  had  not 
changed  his  domicile,  he  certainly  had  his  residence  in  the  state  of 
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Virginia.  Residence  and  domicile  are  not  the  same.  "A  party  may 
be  a  resident  of  a  place,  although  not  domiciled  there."  CSiambers 
V.  Prince  (C.  C.)  75  Fed.  177.  Opinion  of  supreme  court  of  Massa- 
chusetts to  the  legislature,  5  Mete.  587,  Supp.  It  is  true  that  he  had 
made  every  preparation  for  removal,  and  had  a  fixed  intention  to 
remove.  But,  to  make  a  change  of  residence,  two  things  must  con- 
cur,— ^the  intention  to  remove  and  the  act  of  removing.  "A  citizai 
of  the  United  States  is  entitled  to  transfer  his  citizenship  frwn  cme 
state  to  another,  by  change  of  domicile,  whenever  he  desires  to  do 
so.  And  when  there  has  been  an  actual  removal  with  intent  to  make 
a  permanent  residence,  and  the  acts  of  the  party  correspond  with 
the  purpose,  the  change  of  domicile  is  completed,  and  the  law  forces 
upon  him  the  character  of  a  citizen  of  the  state  where  he  has  chosen 
his  domicile,  although  he  may  have  formerly  declared  that  he  never- 
theless considered  himself  a  citizen  of  the  state  he  has  left."  6  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  32;  Butler  v.  Famsworth,  Fed.  Cas.  No. 
2,240.  So,  also,  in  Ennis  v.  Smith,  14  How.,  at  page  423,  14  L.  Ed. 
472,  actual  residence  is  necessary  for  a  change  of  domicile;  and,  hj 
analogy,  actual  removal  is  necessary  for  a  change  of  residence.  The 
rule  of  Ennis  v.  Smith  is  still  more  distinctly  stated  in  Mitchell  v. 
U.  S.,  21  Wall.  353,  22  L.  Ed.  584.  The  change  must  be  both  facto 
et  animo.  In  Penfield  v.  Railroad  Co.,  134  U.  S.  351,  10  Sup.  Ct  566, 
33  L.  Ed.  940,  is  a  decision  as  to  the  term  "residence,"  as  contradis- 
tinguished from  "domicile."  In  that  case  it  was  held  that  a  traveling 
salesman  residing  in  St.  Louis,  Mo.,  who  had  sent  his  wife  and  chil- 
dren to  Brooklyn,  N.  Y.,  where  they  took  up  their  residence  and 
commenced  to  keep  house,  and  have  since  then  resided,  did  not  be- 
come a  resident  of  the  state  of  New  York  until  he  Joined  his  fanuly 
there,  and  changed  his  actual  residence  to  that  state,  although  his 
domicile  might  be  there.  In  that  case  many  New  York  cases  are 
quoted,  and  commented  upon  with  approval,  all  showing  that  the 
term  "residence"  means  actual  residence,  and  not  residence  in  con- 
templation. In  our  opinion,  the  plea  to  the  jurisdiction  was  well 
taken,  and  should  have  been  allowed.  The  case  will  be  remanded 
to  the  circuit  court,  with  instructions  that  the  same  be  dismissed  for 
want  of  jurisdiction. 

On  Rehearing. 

(May  19,  1900.) 

The  petition  for  rehearing  filed  in  this  case  has  received  careful  con- 
sideration. With  so  much  of  the  decision  of  this  court  as  holds  that 
the  plaintiff  was  not  a  resident  of  the  state  of  West  Virginia  when  the 
action  was  instituted,  we  see  no  reason  to  change  our  opinion.  The 
petition  for  rehearing  calls  the  attention  of  the  court  to  the  fact  that 
proceedings  in  attachment  were  issued  in  this  case  in  the  circuit  court 
of  the  United  States  for  the  district  of  West  Virginia,  and  that  moneys 
have  been  attached,  and  are  now  held,  sufficient  to  pay  the  judgment 
obtained  below.  Attention  is  also  called  to  the  fact  that  under  the 
law  of  West  Virginia  the  defendant  corporation  was  required  to  ap- 
point a  resident  agent  upon  whom  process  against  it  could  be  served. 
Upon  these  grounds  it  is  contended  that  the  defendant  corporati<Hi 
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coold  be  eued  in  the  district  of  West  Virginia,  and  virtually  had  a  resi- 
dence therein.  The  validity  of  the  attachment  proceedings  depends 
altogether  ux>on  the  question,  had  the  court  jurisdiction  of  the  cause? 
If  it  had  not  originally,  the  fact  that  moneys  were  attached  under  it 
cannot  create  jurisdiction.  The  language  of  the  act  of  congress  on 
this  subject  is  as  follows: 

**Aiid  no  civU  suit  sbaU  be  brought  before  either  of  said  courts  against  any 
person  by  any  original  process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  but  where  the  jurisdiction  is  founded  only  on 
the  fact  that  the  action  is  between  citizens  of  different  states,  suit  shall  be 
broDght  only  In  the  district  of  the  residence  of  either  the  plaintiff  or  the 
defendant."     Act  Cong.  Aug.  13,  1888  (25  Stat.  434). 

The  plaintiff  is  not  a  resident  of  the  state  of  West  Virginia.  Can 
the  defendant  corporation,  created  under  the  laws  of  the  state  of  Cali- 
fornia, be  a  resident  of  the  state  of  West  Virginia?  In  Railroad  Co. 
V.  Koontz,  104  U.  S.  12,  26  L.  Ed.  643,  it  is  held  that  a  corporation 
created  under  the  laws  of  a  state  is  resident  there,  and  nowhere  else. 
It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  an- 
other sovereignty.  But  its  residence  in  one  state  creates  no  insupera- 
ble objection  to  its  contracting  in  another.  In  Shaw  v.  Mining  Co., 
145  U.  S.  449,  12  Sup.  Ct.  935,  36  L.  Ed.  768,  it  is  held  that  under  the 
act  of  congress  quoted  above  a  corporation  can  sue  or  be  sued  only  in 
the  state  or  district  in  which  it  is  incorporated,  or  in  the  state  of 
which  the  other  party  is  a  citizen.  In  Re  Hohorst,  150  U.  S.  662,  14 
Sup.  Ct.  10,  37  L.  Ed.  1211,  this  rule  is  emphasized,  but  it  is  held  not 
to  apply  to  a  case  of  a  foreign  or  alien  corporation.  And  this  excep- 
tion is  declared  in  Railway  Co.  v.  Gonzales,  151  U.  S.  503,  14  Sup.  Ct. 
401,  38  L.  Ed.  248,  to  have  been  made  in  order  to  prevent  a  failure  of 
justice,  and  it  was  distinctly  declared  that  the  term  "foreign"  meant  an 
alien  corporation.  In  re  Keasbey  &  Mattison  Co.,  160  U.  S.  230,  16 
Sup.  Ct.  273,  40  L.  Ed.  402,  discusses  and  decides  the  same  question, 
and  says: 

"That  case  [Hohorst]  Is  distinguishable  from  the  one  now  before  the  court 
to  two  essential  particulars:  First,  It  was  a  suit  against  a  foreign  corporation, 
which,  Uke  an  alien,  is  not  a  citizen  or  an  Inhabitant  of  any  district  within 
the  United  States;  second.  It  was  a  suit  for  infringement  of  a  patent" 

And  upon  this  ground,  also,  was  decided  Steamship  Co.  y.  Kane,  170 
U.  8.  112,  18  Sup.  Ct.  526,  42  L.  Ed.  964,  relied  upon  in  the  petition 
for  rehearing. 

The  petitioner  seems  to  rely  on  the  act  of  1875  as  giving  jurisdiction, 
and  lays  stress  upon  the  attachment  levied  upon  the  moneys  of  the 
defendant  corporation.  The  act  of  1875  gives  jurisdiction  against  an 
absent  defendant  in  a  suit  to  enforce  any  legal  or  equitable  lien  upon 
w  a  claim  to,  or  to  remove  any  incumbrance,  cloud,  or  lien  upon,  the 
title  to  real  or  personal  property  within  the  district.  But,  when  this 
suit  was  brought,  the  plaintiif  had  no  such  lien  upon  or  claim  to  the 
moneys  attached.  Its  claim  or  lien  arose  because  of  the  suit,  and 
the  suit  did  not  arise  because  of  the  lien.  No  doubt,  if  the  plaintiff 
had  been  a  citizen  and  resident  of  the  state  of  West  Virginia  at  the 
time  his  suit  was  brought,  he  could  have  maintained  his  action,  and 
could  have  pursued  under  attachment  proceedings  all  that  the  laws 
of  West  Virginia  could  allow  him.    Rev.  St.  U.  S.  §  915.    But  he  was 
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not  a  resident  of  the  district  of  West  Virginia  at  that  time,  nor  coull 
the  corporation  of  California  be,  in  the  sense  of  the  statute,  a  resi 
dent  of  that  district.  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  202,  13 
Sup.  Ct.  44,  36  L.  Ed.  377.  And  the  circuit  court  had  no  jurisdiction. 
In  the  state  court,  probably,  he  could  have  had  full  remedy.  The 
petition  is  dismissed. 


(101  Fed.  546.) 

McCUTCHEON  v.  HALL  CAPSULE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  8,  1900.) 

No.  745. 

1.  Appeal — Review— Sufficiency  op  Exceptions. 

A  single  exception,  talcen  to  a  charge  as  a  whole,  which  does  not  direct 
the  attention  of  the  court  to  the  particular  portions  to  which  obJectioD  is 
made,  raises  no  question  for  review;  nor  can  its  indefinlteness  be  remedied 
by  a  more  particular  specification  in  the  assignments  of  error. 

2.  Same— Motion  for  New  Trial. 

A  ruling  upon  a  motion  for  new  trial  cannot  be  assigned  for  error  In  tbe 
federal  courts. 
8.  Same- Questions  not  Presented  bt  Record. 

A  contract  sued  on  cannot  be  adjudged  void,  as  contravening  public  pol- 
icy, by  an  appellate  court,  where  the  alleged  invalidity  does  not  appear, 
as  matter  of  law,  upon  the  face  of  the  pleadings  or  the  contract,  and  tbe 
question  was  not  raised  in  the  court  below  by  a  motion  to  direct  a  tct- 
dict,  but  was  submitted  to  the  jury  as  a  question  of  fact  on  the  evidence, 
without  objection,  by  a  charge  not  excepted  to  in  that  respect 

Appeal  from  the  Circnit  CJourt  of  the  United  States  for  the  Sooth- 
em  District  of  Ohio. 

This  action  was  brought  to  recover  damages  for  the  refusal  on  the  part  of 
the  National  Capsule  Company  to  perform  a  contract  executed  on  the  8th  of 
August,  1892,  between  that  company  and  the  Hall  Capsule  Company.  The 
suit  was  instituted  In  the  state  court,  and  removed,  on  defendant's  application, 
into  the  circuit  court  of  the  United  States  for  the  Southern  district  of  Ohio. 
The  contract  was,  in  substance,  one  for  the  sale  by  the  HaU  Capsule  Company 
to  the  National  Capsule  Company  of  certain  patent  rights,  machinery,  and  its 
business  of  manufacturing  empty  capsules.  Among  the  stipulations  in  tlie 
contract  was  one  providing  for  the  Institution  and  prosecution  of  a  suit  for  the 
purpose  of  having  adjudicated  the  validity  of  certain  patents,  and  the  ques- 
tion whether  another  company,  called  the  Warren  Company,  was  infringinjr 
those  patents.  A  more  particular  statement  of  the  terms  of  the  contract  is 
not  material  for  the  purpose  of  the  case  as  now  presented  to  this  court. 
The  due  performance  of  that  contract  on  the  part  of  the  National  Capsule 
Company  was  guarantied  In  writing  by  the  defendant  In  error,  McCutcheon, 
and  Charles  M.  Stephens,  and  the  present  suit  Is  against  defendant  in  error 
alone  on  the  written  guaranty.  The  trial  in  the  court  below  resulted  in  a 
verdict  in  plaintiff's  favor  for  $10,000,  on  which,  after  overruling  the  motion 
for  a  new  trial,  judgment  was  passed,  and  the  case  is  brought  here  for  re- 
view. There  was  no  exception  on  the  trial  in  the  court  below  to  any  mlinjr 
of  the  court  in  the  admission  or  rejection  of  evidence.  There  was  no  motion 
at  the  close  of  the  evidence  to  direct  a  verdict  in  favor  of  the  defendant,  anil 
the  verdict  was  a  general  one  in  favor  of  the  plaintiff.  There  is  In  the  record 
a  bill  of  exceptions  covering  nearly  300  pages  of  the  printed  record,  and  pnr- 
porting  to  contain  all  of  the  evidence  offered  on  the  trial  of  the  case  In  the 
court  below.  Much  of  this  evidence  consisted  of  letters,  identified  in  the  bill 
of  exceptions  only  by  reference  to  them  as  Exhibits  1  to  57,  inclusive,  with  ref- 
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erence  to  which  the  recital  In  the  hill  of  exceptions  is,  **The  letters  are  speci- 
fied below,  without  being  copied  in  the  record,  but  are  made  part  of  the  same."^ 
The  charge  of  the  court  was  full  and  specific  in  relation  to  the  Issues  in  the 
case,  extending  over  13  closely  printed  pages  of  the  record.  The  charge  closed 
In  a  conTersation  between  the  judge  and  counsel  of  both  parties  as  to  the 
meaning  and  effect  of  certain  parts  of  the  charge  already  given  to  the  jury. 
This  condndlng  part  of  the  charge,  with  the  only  exception  taken  to  the 
charge,  was  in  the  following  language:  "The  Oourt:  No  doubt,  that  is  a 
soond  rule  of  law,  but  how  do  you  apply  It  in  the  present  case?  Mr.  Matth- 
ews: I  don't  apply  it  at  all,  except  on  this  theory,  that  the  contract  still 
remains  in  force,  except  that  part  of  it  which  compels  the  buying  and  fixing 
of  prices  was  changed.  The  Jury  may  have  supx)osed  that  that  was  the  same 
single  contract.  The  CJourt:  The  rule  in  regard  to  suretyship  in  that  respect 
is  undoubtedly  this:  A  guarantor  and  surety  are  the  same  things  in  the  eye 
of  the  law;  and  the  release,  where  the  principal  contract,  to  which  the  party 
becomes  a  mere  surety,  is  varied  in  any  substantial  respect  without  the  con- 
sent of  the  surety,  that  bars  the  surety  from  his  obligation,  because  he  is  in 
a  position  to  say.  The  contract  as  it  now  stands  Is  one  which  I  did  not 
guaranty/  Mr.  Granger:  In  that  connection,  we  will  ask  the  court  to  charge 
the  Jury,  as  a  matter  of  law,  that  the  contract,  by  its  terms,  fixes  the  maxi- 
mum prices;  It  is  no  change  in  that  contract  to  charge  a  less  price.  The 
Court:  Undoubtedly  not.  That  Is  correct  We  vdil  not  prolong  this  discus- 
sion. The  court  Is  clear  that  the  taking  at  a  less  price  than  die  maximum 
agreed  upon  In  the  contract  was  not  a  violation  of  the  contract,  or,  rather,  not 
a  change  of  It  which  would  release  the  guarantor.  (To  which  charge  of  the 
court  counsel  for  defendant  then  and  there  excepted.)"  The  fourth  assigu- 
ment  of  error  is  to  this  part  of  the  charge,  setting  it  out  as  required  by  the 
rules  of  this  court  There  Is  an  assignment  of  error  on  the  denial  of  the  mo- 
tion for  a  new  trial.  There  are  some  other  general  assignments,  not  based  on 
any  question,  ruling,  or  exception  in  the  court  below,  otherwise  than  on  the 
motion  for  a  new  trial.  The  contract  itself  was  not  made  part  of  the  plead- 
ings, but  Introduced  as  a  part  of  the  evidence,  and  during  the  progress  of  the 
trial  the  question  whether  the  contract  was  illegal  arose,  as  may  be  inferred, 
from  the  court's  instructions  to  the  Jury  upon  that  subject  The  case  is  now 
presented  for  consideration  on  motion  to  dismiss,  with  which  is  united  a 
motion  to  affirm. 

C.  Bentley  Matthews,  for  appellant. 

Walter  L.  Granger  and  Miller  Outcalt,  for  appellee. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  CLAEK,  District 
Judge. 

OLABK,  District  Judge,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  record  disclosing  no  exception  in  the  court  below  to  rulings  in 
the  admission  or  rejection  of  evidence,  and  there  being  no  motion  or 
request  for  a  peremptory  instruction  in  favor  of  the  defendant,  the 
contention  of  the  defendant  in  error  is  that  the  one  general  exception 
to  the  whole  charge  does  not  authorize  a  bill  of  exceptions  which 
brings  before  this  court  the  whole  evidence  used  on  the  trial  of  the 
case  in  the  court  below,  and  that  the  bill  of  exceptions  is  also  insuffi- 
cient in  view  of  rule  10  of  this  court.  31  C.  C.  A.  cxiv.,  90  Fed.  cxiv. 
In  view  of  this  state  of  the  case,  it  is  insisted  by  the  defendant  in 
error  that  the  case  is  not  brought  within  the  revisory  power  of  this 
court,  and  that  no  question  of  law  is  presented  for  our  consideration. 
The  a  C.  Tryon,  105  U.  S.  2G7,  26  L.  Ed.  1026;  Pennock  v.  Dialogue, 
2  Pet  1,  7  L.  Ed.  327;  Burton  v.  Ferry  Co.,  114  U.  fi.  474,  5  Sup.  Ct. 
WO,  29  L.  Ed.  215;   and  other  cases, — are  cited  as  supporting  the 
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contention  of  the  defendant  in  error;  but,  assuming  that  tlie  motion 
to  dismiss  should  not  be  sustained,  we  are  of  opinion  that  there  was 
color  for  the  motion,  which  authorizes  the  court  to  entertain  the  mo- 
tion to  affirm,  and  that  this  motion  should  be  granted.  The  single  ex- 
ception taken  to  the  charge  did  not  direct  the  attention  of  the  court 
to  the  particular  portions  of  it  to  which  the  objection  was  made,  and 
therefore  raised  no  question  for  review.  It  has  been  declared  again 
and  again  that  our  right  of  review  is  limited  to  questions  of  law  ap- 
pearing on  the  face  of  the  record,  and  no  such  questions  are  presented 
here.  In  Holder  v.  U.  S.,  150  U.  S.  92, 14  Sup.  Ct  10,  37  L.  Ed.  1010, 
Mr.  Chief  Justice  Fuller,  in  giving  the  opinion  of  the  court,  said: 

*  There  Is  no  pretense  that  the  charge  of  the  court,  occupying  twenty-four 
pages  of  the  printed  record,  was  erroneous  In  every  part,  and  no  exception  to 
any  particular  part  Is  shown.  The  rule  is  that  a  general  exception  to  a 
charge,  which  does  not  direct  the  attention  of  the  court  to  the  particular  por- 
tions of  it  to  which  objection  is  made,  raises  no  question  for  review.  Barton 
V.  Ferry  Co.,  114  U.  S.  474.  5  Sup.  Ct  900.  29  L.  Ed.  215;  Iron  Co.  v.  Blake, 
144  U.  S.  476,  488,  12  Sup.  Ct  731.  36  L.  Ed.  510:  Lewis  v.  V.  S..  146  U.  & 
370,  13  Sup.  Ct  136,  36  L.  Ed.  1011.  It  has  also  been  settled  by  a  long  line 
of  decisions  of  this  court  that  the  denial  of  a  motion  for  a  new  trial  cannot 
be  assigned  for  error.  As  observed  by  Mr.  Justice  Lamar  in  Van  Stone  t. 
Manufacturing  Co..  142.  U.  S.  128.  134.  12  Sup.  Ct.  181,  35  L.  Ed.  961.  no 
authorities  need  be  cited  in  support  of  the  proposition.** 

See,  also,  Holloway  v.  Dunham,  170  U.  S.  615,  620, 18  Sup.  Ct  784, 
42  L.  Ed.  1165;  Hansen  v.  Boyd,  161  U.  S.  397,  16  Sup.  Ct  571,  40 
L.  Ed.  746. 

And  the  assignments  of  error  cannot  be  availed  of  to  import  ques- 
tions into  the  record,  in  the  absence  of  an  exception  which  directs  the 
attention  of  the  court  to  the  particular  portions  of  the  charge  ob- 
jected to.  Lindsay  v.  Burgess,  156  U.  S.  208,  15  Sup.  Ct.  355,  39  L 
Ed.  399;  Burton  v.  Ferry  Co.,  114  U.  S.  474,  5  Sup.  Ct  960,  29  L 
Ed.  215;  Claassen  v.  U.  S.,  142  U.  S.  140,  148,  12  Sup.  Ot.  169,  35  L 
Ed.  966;  Philip  Schneider  Brewing  Co.  v.  American  Ice-Mach.  Co., 
23  C.  C.  A.  89,  77  Fed.  138;  Ansbro  v.  U.  S.,  159  U.  S.  695,  16  Sup. 
a.  187,  40  L.  Ed.  310. 

Assuming  that  the  exception,  although  general  in  its  terms,  could 
be  regarded  as  limited  to  that  portion  of  the  charge  embodied  in  the 
fourth  assignment  of  error,  as  Insisted  by  counsel  for  plaintiff  in  errOTt 
it  would  only  be  necessary  to  say  that  the  charge  in  this  respect  was 
obviously  sound.  Indeed,  this  is  now  conceded,  or,  if  not,  is  too  ob- 
viously true  to  admit  of  denial. 

The  chief  contention  in  this  court  on  behalf  of  the  plaintiff  in  error 
is  that  the  contract  sued  on  is  void,  as  in  restraint  of  trade,  at  com- 
mon law,  and  in  contravention  of  the  act  of  congress  prohibiting  con- 
tracts in  restraint  of  interstate  commerce.  This  question  is  not  raised 
by  the  assignments  of  error  in  this  court,  nor  was  it  raised  by  the 
pleadings  in  the  court  below.  It  is  insisted,  however,  that  a  contract 
contravening  public  policy  is  one  which  should  not  be  enforced,  and 
that  the  objection  should  be  noticed  by  the  court  and  considered, 
in  the  absence  of  an  assignment  of  error.  The  alleged  illegality  does 
not,  however,  appear  as  a  matter  of  law  upon  the  face  of  the  pleadings; 
and  if,  in  view  of  the  record,  disclosing  no  motion  for  a  peremptory 
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instruction  for  the  defendant,  and  only  a  general  exception  to  the 
charge,  we  were  authorized  to  examine  the  evidence  and  refer  to  the 
contract,  the  asserted  invalidity  does  not  appear  upon  the  face  of  the 
contract,  or  from  the  admitted  facts  of  the  case.  The  conditions,  there- 
fore, which  would  justify  this  court  in  such  action  as  is  suggested,  do 
not  exist  here.  Carter-Crume  Co.  v.  Peurrung,  30  C.  C.  A.  174,  86 
Fed.  439.  Furthermore,  the  issue  whether  the  contract  was  invalid 
on  account  of  any  unlawful  purpose,  or  knowledge  of  such  purpose, 
in  its  execution,  was  submitted  to  the  jury  as  a  question  of  fact,  with- 
out objection,  under  a  charge  not  excepted  to  in  that  respect,  and 
without  a  motion  to  direct  a  verdict.  Under  such  circumstances,  this 
question  of  fact  is  not  open  to  re-examination  by  this  court.  Hansen 
V.  Boyd,  161  U.  S.  402,  16  Sup.  Ct.  571,  40  L.  Ed.  746.  Judgment  af- 
firmed. 


(101  Fed.  .562.) 

In  re  ROSSER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  2,  1900.) 

No.  13. 

t  Bankruptcy— Jubisdiction—Rbquiring  Bankrupt  to  Surrender  Proper- 
ty. 

Under  the  general  roles  of  law,  and  under  the  specific  provisions  of  the 
bankruptcy  act,  a  court  of  bankruptcy  has  power  and  jurisdiction  to  make 
an  order  requiring  the  bankrupt  to  pay  or  deliver  to  his  trustee  in  bank- 
mptxry  money  or  other  property  found  to  be  in  his  possession  or  control, 
constituting  a  part  of  his  estate  in  bankruptcy,  and  which  he  has  not  sur- 
rendered or  accounted  for,  and  to  enforce  his  obedience  to  such  order  by 
commitment  as  for  contempt. 

t.  Sam  K— Trust  FunI>8. 

Two  essential  facts  condition  the  lawful  exercise  of  the  power  to  require 
a  bankrupt  or  other  person  to  pay  or  deliver  to  the  trustee  money  or  prop- 
erty In  his  possession.  They  are  that  the  money  or  property  directed  to 
be  delivered  to  the  trustee  is  a  part  of  the  bankrupt  estate,  and  that  the 
bankrupt  or  person  ordered  to  deliver  it  has  It  in  his  possession  or  under 
his  control  at  the  time  the  order  of  delivery  is  made. 

IL  Same— Imprisonment  for  Debt. 

An  order  of  the  court  of  bankruptcy  for  the  payment  of  money  or  deliv- 
ery of  property  to  a  trustee  In  bankruptcy,  which  constitutes  a  part  of  the 
estate  in  bankruptcy,  and  which  is  in  the  control  and  possession  of  the 
party  directed  to  pay  or  deliver  It,  at  the  time  the  order  is  made,  is  not 
an  order  for  the  payment  of  a  debt;  and  a  commitment  of  the  party  to 
Ian  until  such  order  Is  complied  with  is  not  imprisonment  for  debt,  within 
the  meaning  of  a  state  law  (Const.  Mo.  art  2,  §  16;  Rev.  St.  Mo.  §  8954), 
abolishing  imprisonment  for  debt. 

4  Same. 

Notice  to  the  defendant  of  t)ie  charge,  claim,  or  proposed  judgment  or 
order  against  him,  and  an  opportunity  to  be  heard  respecting  the  justice 
of  the  order  or  the  judgment  proposed,  are  essential  elements  of  due 
process  of  law  in  judicial  proceedings. 

L  Same— Dub  Process  op  Law. 

After  tiie  examination  of  a  bankrupt  and  other  witnesses  concerning  his 
estate,  under  subdivision  9,  $  7,  and  section  21,  of  the  bankrupt  act, 
an  order  was  made  by  the  referee  requiring  the  bankrupt  to  pay  to 
his  trustee  a  sum  of  money  alleged  to  be  In  his  possession  and  to  consti- 
tute assets  of  his  estate.  The  bankrupt  had  no  notice  that  the  examina- 
41  aC.A.~32 
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tion,  or  tbe  testimony  taken  thereat,  wonld  be  used  to  obtain  sach  air 
order,  nor  was  he  notified  that  such  order  was  contemplated  or  had  been 
applied  for,  nor  given  an  opportunity  to  show  cause  against  it.    There- 
after, the  order  not  being  obeyed,  the  trustee  moved  the  district  court  to 
punish  the  banl£nH)t  for  contempt    Notice  of  this  motion  and  of  the  ap- 
plication for  adjudication  thereon  was  given  to  the  bankrupt,  and  he  an- 
swered, alleging  his  want  of  notice  of  the  application  to  the  referee,  and 
want  of  opportunity  to  defend  against  it,  and  praying  that  the  proceedings 
be  dismissed,  or  that  he  be  given  an  opportunity  to  take  the  testimony  of 
witnesses  showing  that  he  was  unable  to  comply  with  the  order.    Tbe 
court  refused  this  prayer,  but  offered  the  bankrupt  an  opportunity  to 
be  cross-examined  upon  the  matters  embraced  in  his  previous  examination, 
and  upon  any  matters  tending  to  show  what  had  become  of  the  money  in 
question  or  his  inability  to  comply  with  the  order  of  the  referee.    Upon 
his  answering  that  he  had  disposed  of  the  money  before  the  institution  of 
the  proceedings  in  bankruptcy,  and  declining  to  be  croes-ezamined,  on  the 
ground  that  his  answers  would  tend  to  criminate  him,  the  court  adjudged 
him  in  contempt  and  committed  him  to  JalL    Hdd,  that  the  order  ot  the 
referee  was  unlawful  and  void,  for  want  of  notice  to  the  bankrupt  and 
an  opportunity  to  defend  against  It,  not  being  based  upon  due  process 
of  law;  that  the  defect  was  not  cured  by  the  subsequ^it  proceedings  in  the 
court  of  bankruptcy;    and  that  the  judgment  of  contempt  and  order  of 
commitment  must  be  vacated  and  annulled. 
<J.  Same— Appeal  and  Review— Law  and  Fact. 

On  a  petition  to  the  circuit  court  of  appeals  for  review  of  proceedings  in 
bankruptcy  had  in  the  district  court,  under  Bankr.  Act  1^8,  {  24,  sabd.  b, 
the  jurisdiction  of  the  appellate  court  is  restricted  to  the  consideration  of 
matters  of  law,  and  does  not  embrace  the  review  of  questions  of  fact;  and 
an  objection  of  the  petitioner  for  review,  that  the  evidence  in  tbe  case 
did  not  warrant  the  order  complained  of,  will  not  l>e  considored  by  the 
appellate  court 

Petition  for  Review  of  an  Order  of  the  District  Coort  of  the  United 
States  for  the  Northern  Division  of  the  Eastern  District  of  Missouri,  in 
Bankruptcy.    See  96  Fed.  305,  308. 

This  proceeding  invokes  a  revision  under  subdivision  "b"  of  section  24  of 
the  bankrupt  act  (30  Stat  544,  553,  c.  541)  of  the  rulings  upon  questions  of  law 
of  the  United  States  district  court  in  the  matter  of  George  P.  Rosser,  hankmpt 
On  April  7,  1890,  the  creditors  of  Rosser  petitioned  to  have  him  adjudged  a 
bankrupt,  and  their  prayer  was  granted  on  May  11,  1800.  At  the  reqnest  of 
the  trustee  appointed  in  this  proceeding  the  referee  in  bankruptcy  required  tiie 
bankrupt,  Rosser,  to  submit  to  an  examination  under  subdivision  9,  §  7,  and  teo* 
tion  21,  of  the  bankrupt  act.  At  this  examination  his  testimony  and  that  of  va- 
rious other  witnesses  was  taken,  but  no  notice  was  given  to  him  that  this  exam- 
ination or  the  testimony  of  the  witnesses  at  this  hearing  would  be  used  to  obtain, 
or  that  any  application  would  be  made  for,  an  order  upon  him  to  deliver  or  pay 
over  $2,500,  or  any  other  sum,  to  the  trustee  as  a  part  of  the  property  of  the 
bankrupt  estate.  On  July  20,  1890,  in  the  absence  of  any  preceding  notice  to 
Rosser  that  such  an  order  was  contemplated,  the  referee  ordered  hhn  to  pay 
over  to  the  trustee  $2,500,  which  the  referee  found  in  said  order  that  Roes^ 
had  received  about  March  17,  1800,  and  had  failed  and  refused  to  account  for 
or  to  schedule  as  a  part  of  his  estate.  This  order  Was  served  on  Rosser  on 
July  25,  1809,  and  on  August  4,  1800,  he  answered  that  he  was  unable  to  obey 
said  order,  because  he  had  no  money  with  which  to  comply  with  it  On  August 
14,  1800,  the  trustee  filed  a  petition  in  the  district  court  in  which  he  set  forth 
the  proceedings  that  have  been  recited,  alleged  that  the  bankrupt  had  refused  to 
obey  the  order  of  the  referee,  and  prayed  that  he  might  be  adjudged  in  con- 
tempt of  court,  and  be  punished  for  such  contempt  Notice  of  this  petition  and 
of  the  application  for  an  adjudication  upon  it  was  duly  given  to  the  bankrupt 
and  he  answered  that  he  was  never  notified  of  the  intention  of  the  trustee  to 
ask  the  referee  to  make  the  order  upon  him  to  pay  over  the  $2,500,  that  he 
was  never    given  an  opportunity  to  show  cause  why  said  order  should  not  be 
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made,  that  It  wa«  made  without  giving  him  an  opportunity  to  he  heard  In  the 
premises,  that  he  had  not  the  present  ability  to  comply  with  the  order,  and  he 
prayed  that  the  proceedings  against  him  be  dismissed,  and  that  he  be  given 
an  opportunity  to  take  the  testimony  of  witnesses  for  the  purpose  of  showing 
that  he  was  unable  to  comply  with  the  order  of  the  referee.    The  court  denied 
his  application  to  dismiss  the  proceedings,  and  to  have  an  opportunity  to  take 
the  testimony  of  witnesses,  but  announced  that  it  would  give  the  bankrupt  an 
opportunity  to  be  cross-examined  before  the  court  upon  any  of  the  matters 
and  things  upon  which  he  had  been  examined  before  the  referee,  and  upon  any 
other  matters  tending  to  show  what  had  become  of  the  $2,500  he  had  been 
ordered  to  surrender,  or  tending  to  show  his  Inability  to  comply  with  the  order 
of  the  referee.    Thereupon  the  case  was  set  down  for  hearing  on  August  26, 
1800.    On  that  day  the  bankrupt  appeared,  and  filed  an  answer  to  the  citation 
for  contempt,  in  which  he  averred  that  he  was  unable  to  comply  with  the  order 
of  the  referee  or  to  pay  over  the  |2,500,  because  he  had  not  the  money  or  any 
part  of  It  in  his  possession  or  under  his  control,  and  was  unable  to  procure  the 
same.    He -further  averred  in  his  answer  that  he  borrowed  the  said  sum  of 
money  on  March  17,  1800,  and  that  he  had  disposed  of  the  same  prior  to  the 
institution  of  the  proceedings  to  have  him  adjudged  a  bankrupt,  and  had  not 
then,  or  at  the  time  of  filing  his  answer,  any  control  or  ownership  of  said  sum 
of  money*  or  any  part  thereof,  and  that  he  was  unable  to  inform  the  court  of 
the  dl8i>oBltlon  he  had  made  of  the  money,  because  the  disclosure  of  the  facts 
in  relation  thereto  would  tend  to  incriminate  him.    After  this  answer  was  filed 
the  bankrupt  declined  to  be  cross-examined,  and  thereupon  the  court  adjudged 
that  he  was  in  contempt  of  court  for  refusing  to  obey  the  order  of  the  referee 
to  pay  over  the  said  sum  of  |2,500,  and  committed  him  to  the  custody  of  the 
marshal,  to  be  held  In  captivity  In  the  city  jail  until  he  should  pay  to  the 
trustee  the  said  sum  of  $2,500,  or  be  otherwise  discharged  by  due  process  of 
law.    The  bankrupt  petitions  this  court  to  set  aside  the  order  and  judgment 
committing  him  to  jail  upon  the  ground  that  the  order  of  the  referee  was  void 
because  he  had  received  no  notice  of  the  charge  against  him  upon  which  It  was 
founded,  or  of  the  Intention  of  the  trustee  to  ask  for  such  an  order,  and  had  had 
no  opportunity  to  show  cause  why  it  should  not  be  made  until  after  It  was 
made,  and  because  the  district  court  erred  In  refusing  to  dismiss  the  proceeil- 
Ings  against  him  for  contempt  for  failure  to  comply  with  the  referee* s  order, 
and  In  refusing  to  permit  liim  to  produce  testimony  to  show  that  he  was  un- 
able to  comply  with  It. 

P.  BL  Callen  and  T.  P.  Bashaw  (J.  D.  Hostetter,  on  the  brief),  for 
petitioner. 

Dorsey  A.  Jamison  (Robert  E.  Collins  and  Edwin  E.  Chappell,  on 
the  brief),  for  respondents. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  bankrupt,  Roseer,  was  committed  1o  jail  for  contempt  of  court, 
in  that  he  failed  to  obey  the  order  of  the  referee  to  turn  over  to  the 
trustee  |2,500  alleged  to  have  been  a  part  of  his  estate  when  he  waa 
adjudged  a  bankrupt,  and  to  have  been  in  his  possession  when  the  or- 
der for  him  to  deliver  it  to  the  trustee  was  made.  He  challenges  the 
order  of  commitment  on  three  grounds:  (1)  That  conceding  that  the 
money  was  a  part  of  his  estate  at  the  time  of  the  adjudication  in  bank- 
ruptcy, and  that  he  had  control  of  it  when  the  order  for  its  delivery  to 
the  trustee  was  made,  the  order  of  commitment  constituted  imprison- 
ment for  debt,  and  violated  section  IG,  art.  2,  of  the  constitution  of 
Missouri,  and  section  8054  of  the  KevisHnl  Statutes  of  that  state;  (2) 
that  as  a  matter  of  fact  the  |2,500  was  not  a  part  of  his  estate,  and  was 
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not  in  his  possession  when  the  order  for  its  payment  was  made;  and 
(3)  that  the  proceedings  which  culminated  in  the  order  of  commit- 
ment did  not  constitute  due  process  of  law.  These  objections  will  be 
considered  in  their  order. 

The  power  of  a  court  to  punish  for  contempt  of  its  proceedings,  for 
disobedience  of  its  lawful  orders,  is  inherent  in  the  being  of  every 
court  of  general  jurisdiction.    Without  it  the  orders  of  a  court  would 
be  without  force  or  effect,  would  command  neither  respect  nor  obe- 
dience, and  there  would  be  neither  warrant  nor  reason  for  its  longer 
existence.    From  the  earliest  annals  of  our  law  this  power  has  been 
exercised.    It  rests  upon  the  fundamental  principles  of  judicial  es- 
tablishments, and  is  inseparable  from  the  existence,  as  well  as  from 
the  usefulness,  of  a  court  of  general  jurisdiction.    4  Bl.  Comm.  286; 
State  V.  Matthews,  37  N.  H.  451;  Watson  v.  Williams,  36  Miss.  331; 
Hurd,  Hab.  Ck)rp.  7;   Ex  parte  Crenshaw,  80  Mo.  447,  453;   In  re 
Knaup,  144  Mo.  653,  667,  46  S.  W.  151.    The  act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United  States  (30  Stat 
544,  c.  541)  vests  in  the  district  courts  of  the  United  States  the  power 
to  "cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money 
and  distributed,  and  determine  controversies  in  relation  thereto,  ex- 
cept   as   herein  otherwise  provided  [section    2,  subd.  7];    *    *    * 
punish  persons  for  contempts  committed  before  referees  [section  2, 
subd.  16]."    The  effect  of  an  adjudication  in  bankruptcy  is  to  place 
all  the  property  of  the  bankrupt  not  exempt  by  law  in  the  custody  of 
the  district  court,  and  to  charge  the  bankrupt,  and  all  other  persons 
who  have  the  possession  or  control  of  any  of  it,  as  trustees  for  the 
court  and  for  the  trustee  in  bankruptcy,  who  is  subsequently  ap- 
pointed.   The  act  of  congress  requires  the  bankrupt  to  "comply  with 
all  lawful  orders  of  the  court"  (section  7,  subd.  2);   forbids  him  to 
"disobey  any  lawful  order,  process,  or  writ"  issued  by  the  referee 
(section  41,  subd.  1);   subjects  him  to  the  punishment  of  imprison- 
ment for  a  period  not  exceeding  two  years  for  knowingly  and  fraud- 
ulently concealing,  while  a  bankrupt,  or  after  his  discharge,  from 
his  trustee  any  of  the  property  belonging  to  his  estate  in  bankruptcy 
(section  29b);  or  for  making  a  false  oath  or  account  in  or  in  relation 
to  any  proceeding  in  bankruptcy  (section  29b,  subd.  2).    There  can 
be  no  doubt  that  under  the  general  rules  of  law  and  under  these 
specific  provisions  of  the  bankrupt  act  the  court  and  the  referee  were 
vested  with  the  right  and  subjected  to  the  duty  of  making  the  neces- 
sary orders  to  require  the  bankrupt  and  all  other  persons  who  had 
the  possession  and  control  of  the  property  of  the  bankrupt  estate 
to  surrender  and  deliver  it  to  the  trustee.     Such  orders  constitute 
one  of  the  essential  means  by  which  the  court  and  the  referee  are  em- 
powered to  collect  the  estate  of  the  bankrupt.    It  is  a  broad  and  com- 
prehensive power,  and  great  caution  should  be  exercised  to  obserye 
its  limits  -and  to  issue  under  it  only  lawful  orders.    But,  without  its 
lawful  exercise,  the  administration  of  the  estates  of  bankrupts  would 
in  many  cases  be  so  complicated  and  tedious  that  all  tte  assets 
would  be  wasted  in  litigation,  and  the  beneficent  purpose  of  the  bank- 
rupt law  would  fail  of  accomplishment.    Two  essential  facts  limit 
this  power  and  condition  its  lawful  exercise.    They  are  that  the 
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money  op  property  directed  to  be  delivered  to  the  trnetee  op  other 
officep  of  the  court  is  a  part  of  the  bankrupt  estate,  and  that  the 
bankrupt  or  person  ordered  to  deliver  it  has  it  in  his  possession  or 
under  his  control  at  the  time  that  the  order  of  delivery  is  made.  If 
the  property  is  not  a  part  of  the  estate,  obviously  no  lawful  order 
for  its  delivery  to  the  trustee  can  be  made.  If  the  money  or  prop- 
erty in  controversy  was  a  part  of  the  estate  of  the  bankrupt,  but 
before  the  order  for  its  delivery  is  made  he  has  squandered,  disposed 
of,  or  lost  it,  80  that  it  is  not  in  his  control  or  possession,  and  he 
cannot  obtain  and  deliver  it  at  the  time  the  order  of  delivery  is 
made,  or  within  a  reasonable  time  thereafter,  it  cannot  be  a  lawful 
order,  because  the  court  may  not  order  one  to  do  an  impossibility, 
and  then  punish  him  for  refusal  to  perform  it.  The  punishment  of 
the  bankrupt  for  such  acts  must  be  sought  under  the  provisions  of 
the  bankrupt  law  relative  to  the  fraudulent  concealment  of  the  prop- 
erty of  the  estate  and  the  making  of  false  oaths  relative  thereto. 
But,  if  it  appears  to  the  satisfaction  of  the  referee  or  the  court  that 
property  of  the  bankrupt  estate  is  in  the  control  or  possession  of  the 
bankrupt,  a  lawful  order  for  its  delivery  to  the  trustee  may  be  made, 
and  a  refusal  to  obey  this  order  may  be  punished  as  a  contempt  of 
court,  both  under  the  general  law  relative  to  contempts  and  under 
the  specific  provisions  of  the  bankrupt  act. 

The  contention  that  the  commitment  of  a  contumacious  bankrupt 
to  jail  until  he  complies  with  such  an  order  constitutes  imprison- 
ment for  debt,  and  is  prohibited  by  the  constitution  of  Missouri,  is  un- 
tenable.   Such  an  order  is  not  an  order  for  the  payment  of  a  debt. 
All  the  property  of  the  bankrupt  estate  is  placed  in  custodia  legis 
by  the  adjudication  in  bankruptcy.    Every  part  of  the  estate  be- 
longs to  the  court,  and  vests  in  the  trustee  when  appointed,  and  the 
bankrupt  and  every  other  party  who  has  the  possession  or  control 
of  any  part  of  it  holds  that  part  as  the  agent  and  trustee  of  the  court 
and  its  oflQcer.    The  money  or  the  property  of  the  estate  which  a 
bankrupt  thus  holds  is  not  a  debt  which  he  owes  to  the  court  or  to 
the  trustee,  but  it  is  the  money  or  property  of  the  court  or  of  the 
trustee,  which  it  is  alike  the  duty  of  the  court,  of  the  referee,  and 
of  the  bankrupt  to  place  in  the  hands  of  the  trustee  in  bankruptcy 
for  distribution  to  the  creditors  pursuant  to  the  provisions  of  the 
bankrupt  law.    An  order  for  the  payment  of  money  or  the  delivery 
of  poperty,  which  is  a  part  of  the  estate  in  bankruptcy,  and  which 
J8  in  the  control  and  possession  of  the  party  directed  to  pay  or  de- 
liver it,  at  the  time  of  the  making  of  the  order,  is  not  an  order  for 
the  payment  of  a  debt,  and  a  commitment  to  jail  until  such  order  is 
complied  with  is  not  imprisonment  for  debt,  xmder  section  16,  art.  2, 
of  the  constitution  of  Missouri,  and  section  8954  of  the  Revised  Stat- 
utes of  that  state.    In  re  Purvine,  37  C.  C.  A.  446,  448,  96  Fed.  192, 
1^4;  In  re  Salkey,  Fed.  Cas.  No.  12,253;  Id.,  Fed.  Cas.  No.  12,254; 
In  re  Knaup,  144  Mo.  653,  667,  46  S.  W.  151;   Ex  parte  Crenshaw, 
M  Mo.  447,  453;   Coughlin  v.  Ehlert,  39  Mo.  285,  286;   Roberts  v. 
Stoner,  18  Mo.  481,  484;  Burt  v.  Packing  Co.  (Minn.)  57  N.  W.  940, 
Wl;  State  v.  Becht,  23  Minn.  411,  413;  State  v.  Mauberret,  47  La. 
Ann.  334,  335,  16  South.  814. 


Digitized  by 


Google 


502  41  C.  C.  A.  REPORTS, 

The  second  objection  to  the  order  of  commitment  is  that  flie  evi- 
dence in  this  case  does  not  establish  either  the  fact  that  the  $2,500 
which  the  bankrnpt  was  ordered  to  pay  to  the  trustee  was  a  part  of 
his  estate,  or  that  he  had  the  possession  or  control  of  it  at  the  time 
that  the  order  for  its  payment  was  made.  These,  however,  were 
questions  of  fact,  which  it  was  the  duty  of  the  referee  or  of  the  court 
below  to  ascertain  and  determine  when  the  order  for  the  payment  of 
the  money  was  made.  Th^  are  not  here  for  our  consideration,  nor 
is  this  court  empowered  to  review  the  finding  of  the  referee  or  of 
the  district  court  upon  &em.  This  is  a  petition  for  a  revision  of  the 
proceedings  of  the  district  court  under  section  24,  subd.  b,  of  the 
bankrupt  act,  and  under  that  subdivision  the  jurisdiction  of  the  cir- 
cuit courts  of  appeals  is  restricted  to  the  consideration  of  matters 
of  law,  and  does  not  embrace  the  review  of  questions  of  fact  In  re 
Purvine,  37  C.  0.  A.  446,  448,  96  Fed.  192,  193. 

A  more  serious  question  is  presented  by  the  contention  of  the 
bankrupt,  that  the  proceedings  in  the  court  below  did  not  give  him 
such  a  notice  of,  and  such  an  opportunity  to  be  heard  upon,  the  pro- 
priety of  the  order  for  the  payment  of  this  money  as  constitute  due 
process  of  law.  Chancellor  Kent  says:  **The  better  and  larger  defini- 
tion of  'due  process  of  law'  is  that  it  means  law  in  its  r^;olar  ad- 
ministration through  courts  of  justice."  2  Kent,  Comm.  13.  While 
it  is  perhaps  impossible,  and  is  certainly  unwise,  to  attempt  to  give 
a  concise  and  comprehensive  definition  of  the  terms  ''due  process  of 
law"  and  "law  of  the  land,"  it  is  certain  that  notice  to  the  party  to  be 
affected  of  the  claim  against  him,  and  an  opportunity  to  be  heard 
upon  it,  are  essential  elements  of  every  proceeding  in  a  court  of  jus- 
tice which  can  be  said  to  constitute  due  process  of  law  or  to  be  in 
accord  with  the  law  of  the  land.  "Perhaps  no  definition,"  says  Jadge 
Cooley,  "is  more  often  quoted  than  that  given  by  Mr.  Webster  in 
the  Dartmouth  College  Case:  'By  "law  of  the  land"  is  most  clearly 
intended  the  general  law;  a  law  which  hears  before  it  condanns; 
which  proceeds  upon  inquiry,  and  renders  judgment  only  after  trial. 
The  meaning  is  tiiat  every  citizen  shall  hold  his  life,  liberty,  prop- 
erty, and  immunities  under  the  protection  of  the  general  rules  which 
govern  society.' "  Cooley,  Const.  lim.  431.  The  basic  principle  of 
English  jurisprudence  is  that  no  man  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law,  without  a  course  of  legal  pro- 
ceedings according  to  those  rules  and  forms  which  have  been  estab- 
lished for  the  protection  of  private  rights.  Such  a  course  must  be 
appropriate  to  the  case  and  just  to  the  party  affected.  It  must  give 
him  notice  of  the  charge  or  claim  against  him,  and  an  opportunity  to 
be  heard  respecting  the  justice  of  the  order  or  judgment  sought.  'T\ie 
notice  must  be  such  that  he  may  be  advised  from  it  of  the  nature  of 
the  claim  against  him,  and  of  the  relief  sought  from  the  court  if 
the  claim  is  sustained.  And  the  opportunity  to  be  heard  must  be 
such  that  he  may,  if  he  chooses,  cross-examine  the  witnesses  produced 
to  sustain  the  claim,  and  produce  witnesses  to  refute  it,  if  a  ques- 
tion of  fact  is  in  issue,  and,  if  a  question  of  law  is  presented,  the  op- 
portunity to  be  heard  must  be  such  that  his  counsel  may,  if  they  desire, 
argue  the  justice  and  propriety  of  the  judgment  or  order  proposed. 
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Jadicial  orders  or  judgments  affecting  the  lives  or  property  of  citi- 
zens in  the  absence  of  such  a  notice  and  opportunity  to  the  party 
affected  are  violatiye  of  the  fundamental  principle  of  our  laws,  and 
cannot  be  sustained.  Gentry  v.  U.  S.  (C.  C.  A.)  101  Fed.  51 ;  ^  Burton  v. 
Platter,  10  U.  S.  App.  657,  663,  4  0.  0.  A.  95,  99,  53  Fed.  901,  905; 
Windsor  v.  McVeigh,  93  U.  S.  274,  277,  278,  23  L.  Ed.  914;  Capel  v. 
Child,  2  Cromp.  &  J.  558,  574;  Hovey  v.  Elliott,  167  U.  S.  409,  414, 
416,  446,  17  Sup.  Ct.  841,  42  L.  Ed.  215;  Galpin  v.  Page,  18  Wall. 
350,  368,  21  L.  Ed.  959;  Underwood  v.  McVeigh,  23  Grat.  409,  413; 
Henry  v.  Carson,  96  Ind.  412;  Hovey  v.  Elliott,  145  N.  Y.  126,  39 
N.  E.  841;  Taussig's  Ex'rs  v.  Glenn,  4  U.  S.  App.  524,  541,  2  C.  C. 
A  314,  318,  51  Fed.  409,  413;  Merrill  v.  Rokes,  12  U.  S.  App.  183, 
188,  4  C.  C.  A.  433,  435^  54  Fed.  450,  452. 

The  claim  against  the  bankrupt,  upon  which  the  order  for  his  pay- 
ment of  the  f2,500  is  based,  was  that  this  money  was  a  part  of  his 
estate,  and  that  he  had  the  possession  and  control  of  it  on  July  20, 
1899,  when  the  referee  made  the  order  upon  him  to  pay  it  to  the 
trustee.  Under  the  principle  to  which  reference  has  been  made,  he 
was  entitled  to  a  citation  or  notice  of  a  hearing  upon  this  claim  and 
of  the  proi)osed  order  before  it  was  made.  Lq  Galpin  v.  Page,  18 
WaU.  350,  368,  21  L.  Ed.  963,  the  court  said: 

"It  i8  a  rule  as  old  as  the  law,  and  never  more  to  be  respected  than  now, 
that  no  one  shall  be  personally  bound  until  he  has  had  his  day  in  court;  by 
which  is  meant,  until  he  has  been  duly  cited  to  appear,  and  has  been  afforded 
JLU  opportunity  to  be  heard.  Judgment  without  such  citation  and  opportunity 
wants  all  the  attributes  of  a  judicial  determination;  it  is  judicial  usurpation 
and  oppression,  and  never  can  be  upheld  where  justice  is  Justly  administered." 

In  Capel  v.  Child,  2  Cromp.  &  J.  558,  574,  Lord  Lyndhurst  said: 
"A  party  has  the  right  to  be  heard  for  the  purpose  of  explaining  his  conduct; 
lie  has  a  right  to  call  witnesses  for  the  purpose  of  removing  the  impression 
made  on  the  mind  of  the  bishop;  he  has  a  right  to  be  heard  in  his  own  defense. 
On  consideration,  then,  it  appears  to  me  that,  if  the  requisition  of  the  bishop 
is  to  be  considered  a  judgment,  it  is  against  every  principle  of  justice  that 
that  judgment  should  be  pronounced,  not  only  without  giving  the  party  an 
^opportunity  of  adducing  evidence,  but  without  giving  him  notice  of  the  inten- 
tion of  the  judge  to  proceed  to  pronounce  the  judgment" 

It  is  an  axiom  of  pleading  and  practice  that  one  may  not  bring  a 
suit  for  one  cause  of  action  and  recover  a  judgment  for  another, 
much  less  may  one  recover  an  order  or  judgment  for  money  and  prop- 
erty without  any  suit  or  notice  of  the  claim  upon  which  it  is  founded. 
Oentry  v.  U.  8.  (C.  C.  A.)  101  Fed.  51.^  In  the  case  in  hand  no  notice  was 
given  to  the  bankrupt  that  any  hearing  would  be  had  upon  any  claim 
tlmt  he  should  be  required  to  pay  over  the  |2,500  in  controversy  be- 
fore the  order  to  that  effect  was  made.  No  order  to  show  cause 
'Why  he  should  not  pay  it  was  made  or  served  upon  him  before  the 
absolute  order  for  its  payment  was  presented  to  him.  No  oppor- 
tunity was  afforded  him  to  be  heard  upon  the  questions  it  presents. 
He  was  cited  to  appear  and  be  examined  under  section  21  of  the 
bankrupt  act,  and  his  testimony  and  that  of  various  other  witnesses 
'were  taken  before  the  referee  upon  that  citation,  but  no  notice  was 
43erved  upon  him  that  the  claim,  which  culminated  in  the  order  for 

»41C.  a  A.  185. 
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the  payment  of  the  |2,500,  was  made  or  was  in  issue  at  that  examina- 
tion, or  that  the  testimony  there  elicited  was  taken  for  the  purpose 
of  establishing  that  claim,  and  no  opportunity  was  presented  to  him 
to  produce  witnesses  in  his  defense  or  to  be  heard  upon  the  issnes  of 
fact  or  of  law  which  the  issue  of  the  order  involved.  Such  a  proceed- 
ing lacks  every  element  of  due  process  of  law.  It  contains  no  notice 
to  the  party  affected  of  the  claim  against  him,  or  of  the  proposed 
action  upon  it,  no  opportunity  to  contest  the  questions  of  fact  which 
it  presents  by  the  cross-examination  of  the  claimant's  witnesses  or 
the  presentation  of  his  own,  and  no  chance  to  be  heard  upon  the 
questions  of  law  which  it  involves.  It  considers  witliout  notice,  con- 
denms  without  hearing,  and  renders  judgment  without  trial.  The 
order  of  the  referee  was  unlawful  and  void. 

The  subsequent  proceedings  failed  to  extract  the  vice  of  this  order. 
The  first  notice  which  the  bankrupt  received  of  the  order  was  its  serv- 
ice upon  him  five  days  after  its  date.  He  answered  that  he  was  un- 
able to  comply  with  the  order,  because  he  had  no  money  to  pay  to  the 
trustee.  The  testimony  taken  on  the  examination  under  section  21, 
the  order  of  the  court,  and  the  answer  of  the  bankrupt  were  then  cer- 
tified to  the  district  court.  A  petition  was  filed  by  the  trustee  in  that 
court,  in  which  he  set  forth  the  order  of  the  referee,  and  that  the 
bankrupt  had  failed  to  comply  with  it,  and  prayed  that  he  might  be 
adjudged  in  contempt  of  court  therefor.  Notice  was  duly  given  to 
the  bankrupt  that  a  hearing  upon  this  petition  would  be  hiad  on  An- 
gust  24  th.  On  August  25th  the  bankrupt  appeared 'in  the  district 
court  before  Judge  Rogers,  set  forth  that  he  had  never  been  notified 
of  the  intention  of  the  trustee  to  ask  the  referee  to  make  the  order 
for  the  payment  of  the  f 2,500,  that  he  had  never  been  given  an  op- 
portunity to  show  cause  why  it  should  not  be  made  or  to  be  heard 
in  the  premises,  and  moved  the  court  that  the  proceedings  against 
him  for  contempt  be  dismissed,  or  that  he  be  given  an  opportunity 
to  take  the  testimony  of  witnesses  for  the  purpose  of  showing  that 
he  was  unable  to  comply  with  the  order.  All  the  proceedings  for 
contempt  were  founded  upon  the  order  of  the  referee.  That  order 
was  void,  and  the  district  court  should  have  granted  the  motion  to 
dismiss  the  proceedings  for  contempt  of  court  for  its  disobedience. 
It  overruled  the  motion,  and  announced  to  the  counsel  for  the  bank- 
rupt that  it  would  give  the  latter  an  opportunity  to  be  cross-examined 
before  the  court  upon  any  of  the  matters  and  things  upon  which 
he  had  been  examined  before  the  referee,  and  upon  any  other  matters 
tending  to  show  what  had  become  of  the  |2,500  he  had  been  ordered 
to  surrender,  or  tending  to  show  his  inability  to  comply  with  the 
order  of  the  referee  in  the  premises.  On  the  next  day,  August  26, 
1899,  the  bankrupt  answered  that  he  was  unable  to  comply  with 
the  order  of  the  referee,  because  he  was  unable  to  procure  the  |2,500 
or  any  part  thereof;  that  he  borrowed  that  sum  of  money  on  March 
17,  1899,  and  had  disposed  of  it  before  the  institution  of  the  proceed- 
ings in  bankruptcy,  so  that  he  had  nbt  then,  nor  at  the  time  of  his 
answer,  any  right,  control,  title,  or  ownership  of  said  sum  of  money 
or  any  part  thereof.  He  declined  to  be  cross-examined,  and  the  court 
thereupon  adjudged  him  guilty  of  contempt  for  his  failure  to  comply 
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with  the  order  of  the  referee,  and  committed  him  to  the  custody  of 
the  marshal  until  he  should  pay  the  f 2,500.    The  fundamental  error 
in  all  these  proceedings  is  that  there  was  no  notice  to  the  bankrupt, 
either  before  the  referee  or  before  the  court,  of  any  hearing  upon  the 
claim  of  the  trustee  that  he  had  |2,500  of  the  bankrupt  estate  in  his 
possession  which  the  trustee  asked  the  referee  or  the  court  to  order 
him  to  pay  over,  and  there  was  no  opportunity  for  him  to  be  heard 
upon  the  questions  of  fact  and  of  law  which  that  claim  presented. 
There  were  various  methods  by  which  this  notice  and  hearing  could 
have  been  given.    An  order  to  show  cause  why  the  f 2,500  should  not 
be  directed  to  be  paid  over  by  the  bankrupt  to  the  trustee,  fixing  a 
time  and  place  for  hearing,  might  have  been  issued  by  the  referee  or 
by  the  court,  and  properly  served.    At  that  hearing  an  opportunity 
might  have  been  given  to  the  trustee  and  to  the  bankrupt  to  present 
their  evidence,  to  cross-examine  the  witnesses  of  each  other,  and  to 
be  heard  upon  the  questions  of  fact  and  of  law  in  issue,  and  the 
referee  or  the  court  might  then  have  made  a  finding  of  the  essential 
facts,  and  have  issued  tiie  proper  order.    If  the  bankrupt  then  refused 
to  obey  it,  the  court,  after  a  hearing  upon  notice  or  upon  an  order  to 
show  cause,  might  have  adjudged  the  bankrupt  in  contempt  for  a 
refusal  to  obey  the  order,  if  the  facts  and  the  law  warranted  that 
judgment.     Nothing  equivalent  to  the  course  suggested  can  be  found 
in  Siis  record.    The  bankrupt  never  had  any  notice  of  the  presenta- 
tion or  hearing  of  the  claim  against  him  for  the  |2,500  until  after 
the  order  for  its  payment  was  made.    The  permission  of  the  court 
for  his  cross-examination  upon  the  hearing  in  the  proceedings  for  con- 
tempt failed  to  extract  the  fatal  vice  of  this  defect.    It  gave  him  no 
opportunity  to  produce  testimony  of  other  witnesses,  or  to  have  an 
original  hearing  of  the  questions  involved  in  the  order  of  the  referee. 
Those  questions  had   already  been  determined  without  notice  or 
hearing,  and  the  question  the  court  was  considering  was  whether 
he  should  be  punished  for  a  failure  to  obey  the  order  that  had  de- 
termined them.    All  the  proceedings  of  the  district  court  rested  on 
the  theory  that  the  order  of  the  referee  was  valid.    For  this  reason 
no  notice  of  a  hearing  and  no  opportunity  to  be  heard  upon  the  crucial 
questions  which  determined  the  propriety  of  that  order  were  given 
in  the  district  court,  and,  as  no  such  notice  or  opportunity  was  given 
before  the  referee,  all  the  proceedings  from  the  close  of  the  exam- 
ination, under  section  21  of  the  bankrupt  act,  to  the  judgment  for 
contempt,  are  without  force,  and  must  be  set  aside.    The  judgment 
of  contempt  and  commitment  is  hereby  vacated  and  annulled,  and 
this  fact  will  be  certified  to  the  district  court. 
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MOORE  V.  SUN  PRINTING  &  PUBLISHING  ASS'N. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  8,  1900.) 

No.  123. 

1.  CONTBACTS  IH  NaMB  OF  AgBNT— EnFOBCBMBNT  AGAINST  PbINCIPAU 

A  contract  may  be  enforced  against  one  shown  to  bave  been  the  real 
principal  therein,  although  it  purports  to  be  the  indiyidual  contract  of  the 
agent  by  whom  it  was  made. 

2.  SbIPPING— CONSTBUCTION  OF  CHABTBB—LiABILITT  OF  ChABTBBXB  FOB   LOSS 

OF  Vbssbl. 

A  charterer,  who  bound  himself  by  the  contract  to  return  the  vessel  at 
the  expiration  of  the  term  of  hiring  in  as  good  condition  as  at  the  begin- 
ning, '*fair  wear  and  tear  from  reasonable  use  only  excepted,"  and  who 
also  explicitly  undertook  to  be  responsible  for  any  loss  or  damage  to  any 
part  of  the  vessel,  her  equipment  and  furniture,  and  to  secure  the  owner 
in  a  specified  sum  against  all  losses  and  damages  which  might  occur  to 
her,  is  not  relieved  from  the  obligation  to  pay  the  owner  her  value  as  fixed 
in  the  contract  on  a  failure  to  return  her  by  the  fact  that  she  was  bst 
without  fault  on  his  part,  since  such  contingency  might  reasonably  bafe 
been  anticipated,  and  his  liability  in  that  event  provided  against  had  such 
been  the  intention  of  the  parties. 
8.  Same— Damages  fob  Loss  of  Vessel— SriPirLATED  Valub. 

It  is  competent  for  the  parties  to  a  charter  to  fix  the  value  of  the  vessel 
therein  as  a  basis  of  damages  in  the  event  of  her  loss,  and  such  valoatloQ 
is  conclusive  upon  them  in  the  absence  of  fraud  or  mutual  mistake,  es- 
pecially where  the  vessel  was  one  built  as  a  pleasure  yacht,  and  having 
no  determinable  market  value. 
A.  Same— Constbuction  of  Chabter. 

The  charter  of  a  yacht  required  the  charterer  to  pay  a  stipulated  sun 
as  hire  during  the  term  of  the  charter,  to  return  the  vess^  in  good  con- 
dition at  the  expiration  of  the  term,  to  be  responsible  for  any  loss  or 
damage  to  her  or  her  equipment  or  furniture,  and  to  give  security  in  the 
sum  of  $75,000  for  the  performance  of  the  contract  It  also  provided  tliat 
"for  the  purpose  of  this  charter  the  value  of  the  yacht  shall  be  consid- 
ered and  taken  at  the  sum  of  $75,000,"  and  that  the  liability  of  the  char- 
terer should  in  no  case  exceed  the  sum  of  $75,000.  Held,  that  the  provi- 
sion fixing  the  value  of  the  yacht  was  solely  for  the  purpose  of  determin- 
ing the  damages  in  case  of  her  loss  or  injury,  and  that  on  her  totiil  loss 
while  in  possession  of  the  charterer  the  owner  was  entitl€Ml  to  recover  the 
full  sum  of  $75,000,  without  deduction  on  account  of  the  hire  paid  by  the 
charterer. 

Appeal  from  the  District  Court  of  the  United  Btates  for  the  SouA- 
•em  District  of  New  York. 

George  Zabriskie,  for  libelant. 
Franklin  Bartlett,  for  respondent. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  yacht  Kanapaha,  owned  by  the 
libelant,  was  wrecked  by  stranding  upon  a  reef  on  the  northerly 
shore  of  the  Island  of  Cuba,  about  2^  miles  from  the  shore,  and  about 
7i  miles  from  Nuevitas,  while  proceeding  westward  to  the  port  of 
Havana,  and  became  a  total  loss.  Her  owner  brought  this  action  to 
recover  her  value  against  the  Sun  Printing  &  Publishing  Association, 
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as  the  charterer  of  the  yacht,  nnder  whose  control  and  management 
she  was  at  the  time.  The  charter  provided  that  at  the  expiration  of 
die  charter  term  (four  months, — ^from  June  1  to  October  1,  1898) 
the  charterer  would  return  the  yacht  ^in  as  good  condition  as  at  the 
start,  fair  wear  and  tear  trcan  reasonable  and  proper  use  only  ex- 
cepted." It  also  provided  that  the  charterer  should  be  'liable  and 
respoiudble  for  any  and  all  loss  and  damage  to  hull,  machinery,  equip- 
ment, tackle,  spars,  furniture,  and  the  like,''  and  that  the  charterer 
should  '^iHrocure  security  and  guaranty  to  and  for  the  owner  in  the 
snm  of  175,000  to  secure  any  and  all  losses  and  damages  which  may 
occur  to  said  boat  or  its  belongings  which  may  be  sustained  by  the 
owner  by  reason  of  such  loss  or  damage,  and  by  reason  of  the  breach 
of  any  of  the  terms  or  conditions  of  this  contract."  The  libel  alleged 
the  breach  of  these  conditions,  and  also  alleged  that  the  yacht  was 
lost  by  the  negligent  navigation  of  the  charterer.  The  court  below 
decreed  in  favor  of  the  libelant,  awarding  him  a  recovery  of  #65,000, 
with  interest  (D.  C.)  95  Fed.  485.  Both  parties  have  appealed 
from  the  decree,  the  defendant  insisting  that  it  was  not  liable  at  all, 
and  the  libelant  insisting  that  the  damiages  awarded  should  have 
been  |75,000  and  interest. 

That  the  Sun  Printing  &  Publishing  Association  was  the  charterer 
of  the  yacht,  notwithstanding  Chester  S.  Lord  was  named  as  such 
in  the  contract,  and  that  the  corporation  sanctioned  and  ratified  his 
act  in  entering  into  the  charter,  we  entertain  no  doubt;  and  we  fully 
agree  with  the  learned  judge  who  decided  the  cause  in  the  court  be- 
low in  respect  to  these  propositions,  and  deem  it  unnecessary  to  en- 
large upon  the  very  satisfactory  reasons  assigned  in  his  opinion.  As 
the  defendant  was  the  real  principal,  the  libelant  was  entitled  to  en- 
force the  contract  against  it,  notwithstanding  it  purported  to  be  a 
contract  of  the  agent.  Steamship  Co.  v.  Harbison,  21  Blatchf.  332, 
336,  16  Fed.  688. 

It  is  insisted  for  the  charterer  that  the  yacht  perished  without  any 
fault  on  the  part  of  those  who  were  navigating  her,  and,  consequently, 
that  the  case  is  one  for  the  application  of  the  principle,  well  settled 
in  the  law  of  bailments,  that  the  hirer  is  absolved  from  further  obli- 
gation where  the  hired  thing  is  destroyed  without  his  fault,  so  that 
redelivery  to  the  bailor  is  impossible.    This  principle  is  deduced  from 
the  implied  conditions  of  a  contract  of  bailment  by  which  the  bailee 
only  undertakes  to  exercise  due  care  in  the  use  of  the  article  hired, 
and  to  restore  it  to  the  bailor  in  as  good  condition  as  when  received, 
unless  it  be  destroyed  or  deteriorated  by  natural  decay,  or  by  exter- 
nal means  without  his  default.    The  rule  of  the  law  of  l^siilments  does 
not  conflict  with  the  general  principle  that  where  a  party,  by  his 
own  contract,  creates  a  duty  or  obligation,  upon  himself,  he  is  bound 
to  make  it  good,  or  answer  in  damages,  although  prevented  from  per- 
formance by  inevitable  accident.    This  principle  is  applicable  to  con- 
tracts of  hiring  as  well  as  to  all  other  contracts,  and  its  application 
18  illustrated  in  numerous  decisions  in  respect  to  a  great  variety  of 
contracts.    Thus  it  has  always  been  settled  that  when  a  lessee  has 
covenanted  in  his  lease  to  keep  the  demised  premises  in  good  order, 
^d  surrender  them  to  the  lessor  at  the  expiration  of  the  term  in  as 
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good  order  as  they  were  originally,  he  is  bound  to  rebuild,  although 
the  premises  are  meantime  destroyed  by  an  accidental  fire.    Beach 
V.  Grain,  2  N.  Y.  86;  Hoy  v.  Holt,  91  Pa.  St.  88;  Leavitt  v.  Fletcher, 
10  Allen,  119;  CJoles  v.  Manufacturing  Co.,  39  N.  J.  Law,-326;  Proc- 
tor V.  Keith,  12  B.  Mon.  252;  David  v.  Ryan,  47  Iowa,  642.    The  prin- 
ciple has  been  applied  with  great  strictness  in  charter  party  con- 
tracts.   Thus,  in  Pope  v.  Bavidge,  10  Exch.  73,  where  the  ciarter 
provided  that  the  vessel  should  make  six  specified  voyages  not  later 
than  a  specified  day,  it  was  held  to  be  no  defense  in  an  action  by  the 
charterer  against  the  shipowner  that  during  the  first  three  vovages 
the  vessel  was  so  damaged  by  accidents  of  the  seas  and  navigation 
that  she  could  not  be  repaired  in  time  to  perform  the  remaining 
voyages.    In  Burrill  v.  Grossman,  35  U.  S.  App.  608,  16  C.  O.  A.  381, 
69  Fed.  747,  we  had  occasion  in  this  court  to  apply  it  in  the  case 
of  a  charter  party,  and  held  that,  inasmuch  as  the  contract  contained 
an  absolute  obligation  to  do  certain  acts  within  a  time  definitely 
fixed,  nonperformance  was  not  excused,  although  performance  be- 
came impossible  by  events  occurring  without  the  fault  of  the  prom- 
isor.   In  that  case  the  defense  was  that  performance  was  made  im- 
possible by  the  act  of  the  public  enemy, — ^the  war  vessels  of  a  for- 
eign power.    The  cases  which  are  sometimes  referred  to  as  excep- 
tions to  the  general  rule  are  not  exceptions,  but  were  those  in  which 
impossibility  of  performance  existed  when  the  contract  was  made 
and  its  obligations  were  held  discharged  upon  the  ground  of  mutual 
mistake,  or  those  where  the  contract  itself  implied  a  condition  that 
performance  should  be  dependent  upon  the  continued  existence  of  the 
subject  of  the  contract.    The  general  doctrine  may  be  stated  in  the 
language  of  the  court  in  Baily  v.  De  Crespigny,  L.  R  4  Q.  B.  185: 

*  There  can  be  no  doubt  that  a  man  may,  by  an  absolute  contract,  bind  him- 
self to  perform  things  which  subsequently  become  impossible,  or  to  pay  dam- 
ages for  the  nonperformance;  and  this  construction  is  to  be  put  upon  an  un- 
quallfled  undertaking  where  the  event  which  causes  the  impossibility  was  or 
might  have  been  anticipated  and  guarded  against  in  the  contract,  or  where 
the  impossibility  arises  from  the  act  or  default  of  the  promisor.  But  where 
the  event  is  of  such  a  character  that  it  cannot  reasonably  be  supposed  to  have 
been  In  the  contemplation  of  the  contracting  parties  when  the  contract  waa 
made,  they  will  not  be  held  bound  by  general  words,  which,  thoagh  large 
enough  to  include,  were  not  used  with  reference  to  the  possibility  of  the  pa^ 
ticular  contingency  which  afterwards  happened." 

A  contract  of  hiring  presupposes  the  continued  existence  of  the 
thing  hired  during  the  term  of  hiring;  and  because  the  parties  must 
have  known  that  otherwise  it  could  not  be  fulfilled,  and  the  whole 
contract  is  founded  upon  that  understanding,  the  courts  have  con- 
strued express  promises  for  the  redelivery  of  the  thing  in  as  good 
condition  as  when  received  as  intended  •  merely  to  stand  fOT  the 
implied  condition,  and  not  as  intended  to  impose  a  more  stringent 
liability  upon  the  hirer.  Such  a  case  was  Young  v.  Leary,  135  N. 
Y.  569,  32  N.  E.  607.  That  was  an  action  to  recover  of  a  charterer 
the  value  of  a  vessel  which  was  destroyed  during  the  charter  term  by 
fire,  and  was  brought  for  the  breach  of  a  condition  in  the  charter  to 
deliver  the  vessel  to  the  owner  at  its  termination  "in  the  same  good 
condition  as  she  is  now,  ordinary  wear  and  tear  excepted."    The  court 
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read  the  condition  as  intended  to  create  no  other  obligation  than 
would  have  been  raised  by  implication  without  it,  and  said: 

"When  language  is  used  which  does  no  more  tlian  express  in  terms  the 
same  obllgration  which  the  law  raises  from  tlie  facts  of  the  transaction  itself, 
the  party  using  the  language  is  no  further  bound  than  he  wouid  have  been 
without  It." 

Decisions  to  the  same  effect  are  Ames  v.  Belden,  17  Barb.  513,  and 
Hyland  v.  Paul,  33  Barb.  241.  On  the  other  hand,  the  supreme  court 
of  Massachusetts  decided,  in  an  action  brought  to  recover  damages 
to  the  article  hired,  caused  by  accidental  injuries,  where  the  con- 
tract contained  a  condition  to  return  it  '4n  as  good  order  as  whfen  re- 
ceived, customary  wear  and  tear  excepted,"  that  the  bailee  was  not 
excused  from  performance.  Harvey  v.  Murray,  136  Mass.  377.  In 
Brake  v.  White,  117  Mass.  10,  there  was  a  bailment  of  personal  prop- 
erty by  a  debtor,  who  pledged  it  as  collateral  security  for  a  loan  to 
the  defendants  upon  the  express  promise  of  the  latter  "to  deliver  the 
same,  or  its  equivalent  in  money,"  on  the  i)ayment  of  the  loan.  The 
court,  holding  the  creditor  not  discharged  by  the  destruction  of  the 
property  by  fire  without  his  fault,  based  its  decision  upon  the  terms 
of  the  express  contract  to  redeliver,  and  used  this  language: 

"If,  in  the  common  case  of  a  pledge,  the  common-law  contract  was  reduced 
to  writing,  it  would  contain,  among  other  things,  a  stipulation  that  the  pledgee 
should  not  be  responsible  for  the  lots  of  the  proi)erty,  unless  some  want  of 
reasonable  and  ordinary  care  on  his  part  were  the  cause  of  such  loss.  In  the 
present  ease  the  parties  have  reduced  their  contract  to  writing,  and  have  omit- 
ted to  attach  to  the  defendant's  liability  for  the  property  any  limitation  what- 
ever. On  the  contrary,  their  express  promise  is  to  do  one  or  the  other  of  two 
things:  either  to  return  the  property  specifically,  or  to  pay  for  it  in  money." 

The  question  in  all  cases  of  this  kind  is  a  question  of  the  construc- 
tion of  the  contract,  and  the  defense  of  impossibility  of  performance 
has  been  sustained,  not  because  contracts  of  hiring  are  not  within 
the  general  rule,  but  because  the  terms  of  the  particular  contract 
were  thought  to  withhold  it  from  the  rule.  Dexter  v.  Norton,  47  N. 
Y.  62. 

In  the  case  of  Warth's  Ex'x  v.  Mack,  51  U.  S.  App.  133,  25  C.  C.  A. 
235,  79  Fed.  955,  this  court  applied  the  rule  to  a  contract  of  bail- 
ment, and  held  the  promisor  not  to  be  released  from  performance 
by  impossibility.  Our  decision  proceeded  upon  the  ground  that  it 
was  inferable  from  the  various  provisions  of  the  contract  that  the 
bailee  was  not  to  be  absolved  in  case  of  the  destruction  by  fire  without 
his  fault  of  the  subject  of  the  bailment.  In  the  present  case  the 
charterer  not  only  explicitly  undertook  by  the  contract  to  return  the 
yacht  at  the  expiration  of  the  term  of  hiring  in  as  good  condition  as 
at  the  beginning,  "fair  wear  and  tear  from  reasonable  and  proper  use 
only  excepted,"  but  also  explicitly  undertook  to  be  responsible  for 
any  loss  or  damage  to  any  part  of  the  vessel,  her  equipment  and 
furniture,  and  also  to  secure  the  owner  in  a  specified  sum  against 
all  losses  and  damages  which  might  occur  to  her.  It  is  impossible  to 
construe  such  a  contract  as  contemplating  that  the  loss  of  the  yacht 
by  vis  major  or  inevitable  accident  should  discharge  the  charterer 
from  further  liability.  The  case  is  one  where  the  promisor  must  ful- 
fill the  terms  of  his  promise,  or  respond  in  damages  for  a  breach. 
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We  are  unable  to  agree  with  the  court  below  that  the  libelant  wa» 
entitled  to  recover  only.  |65,000  as  damages  for  the  loss  of  the  yacht. 
The  charter  contained  this  provision:    ^Tor  the  purpose  of  this  char- 
ter, the  value  of  the  yacht  shall  be  considered  and  taken  at  the  sum 
of  #75,000."    It  appears  from  the  testimony  in  the  record,  and,  in- 
deed, the  fact  is  one  of  which  the  court  may  take  judicial  notice,  that 
the  market  value  of  yachts  is  a  very  uncertain  quantity.    These  ves- 
sels, built  for  pleasure  purposes,  and  to  suit  the  tastes  and  caprices 
of  the  original  owner,  seldom  command  approximately  their  real  value 
when  offered  for  sale  in  the  market,  and  fluctuate  in  the  estimation 
of  purchasers  with  the  notions  and  fashions  of  the  day.    As  Capt. 
Atkinson  testifies,  "A  yacht  has  no  value  except  a  fancy  valuation." 
It  is  competent  for  the  parties  themselves  to  fix  the  value  of  given 
property  as  the  basis  for  ascertaining  damages  in  the  event  of  de- 
struction or  injury  to  it,  and  the  agreement  is,  in  the  absence  of  fraud 
or  mutual  mistake,  conclusive  upon  them.    Providence  &  S.  S.  Co.  v. 
Phoenix  Ins.  Co.,  89  N.  Y.  559;    Hart  v.  Railroad  Co.,  112  U.  8, 
331,  5  Sup.  Ct.  151,  28  L.  Ed.  717;  Graves  v.  Railroad  Co.,  137  Mass. 
33;  Railroad  Co.  v.  Sayles,  58  U.  S.  App.  18,  32  C.  O.  A.  485,  87  Fed. 
444.    Even  in  cases  where  the  question  arises  whether  a  sum  fixed 
in  the  contract  as  damages  for  a  breach  is  to  be  treated  as  a  pen- 
alty or  as  liquidated  damages  the  courts  treat  it  as  liquidated  dam- 
ages when,  considering  the  subject-matter  and  nature  of  the  agree- 
ment, and  the  difficulty  of  estimating  exact  damages,  the  intention 
of  the  parties  to  consider  it  as  liqui&ted  damages  may  be  inferred. 

The  learned  judge  in  the  court  below  was  of  the  opinion  that  the 
sum  fixed  was  Intended  as  the  limit  of  the  liability  of  the  charta^ 
for  a  breach  of  all  the  conditions  of  the  contract,  including  those  of 
the  payment  of  the  charter  hire.  In  reaching  this  conclusion  he 
placed  emphasis  upon  another  condition  of  the  charter  providing  that 
the  liability  of  the  charterer  should  "in  no  case  exceed  the  sum  of 
$75,000,"  and  held  that,  inasmuch  as  the  charter  hire,  flO^OOO,  had 
been  paid  by  the  charterer,  the  latter's  liability  did  not  exceed  |65,000. 

We  think  it  was  the  meaning  of  the  provision  fixing  the  value  of 
the  yacht  to  fix  it  for  the  purpose  of  nletermining  her  value  in  case 
of  her  injury  or  destruction  as  the  basis  of  damages,  and  that  this 
was  practically  the  only  purpose  contemplated  by  the  provision.  It 
surely  was  unnecessary  to  agree  upon  the  value  of  the  vessel  with 
any  reference  to  the  payment  of  the  charter  hire,  or  of  demurrage  for 
detention  beyond  the  charter  period,  or  for  the  fulfillment  of  an? 
of  the  conditions  in  which  the  value  of  the  vessel  could  not  affect  the 
amount  of  damages  arising  from  the  breach. 

These  conclusions  require  a  modification  of  the  decree  in  the  coort 
below.  The  cause  is  accordingly  remitted  to  that  court,  with  instruc- 
tions to  decree  for  the  libelant  in  the  sum  of  f 75,000,  and  interest 
from  October  1,  1898.  The  libelant  is  entitled  to  the  costs  of  thi» 
court. 
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(101  Fed.  596.) 

THE  INDRANI. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    May  1,  1900.) 

No.  330. 

Sbippthg — Injtjbt  to  Stevedore — Liability  of  Vessel. 

Libelant  waa  a  stevedore  In  the  employ  of  a  contractor  engaged  In  load- 
ing a  portion  of  a  ship,  while  a  separate  contractor  was  loading  a  different 
portion.  The  ship  had  furnished  libelant  and  those  with  whom  he  worked 
a  safe  place  In  which  to  wor^  and  a  safe  passage  thereto,  which  libelant 
bad  used;  but,  coming  out  of  the  hold  where  he  was  at  work  during  the 
night,  he  started  to  go  along  the  deck  upon  the  other  side  of  the  ship, 
which  was  not  Intended  to  be  used  as  a  passage  and  had  been  obstructed, 
and  by  reason  of  the  darkness  fell  through  an  open  hatchway,  which  had 
been  left  unguarded  by  employes  of  the  other  contractor,  and  was  injured. 
The  hatdiway  was  In  the  usual  place,  and  libelant  had  been  employed  on 
ships  for  many  years.  Held,  that  the  ship  was  guilty  of  no  negligence 
which  rendered  It  liable  for  the  Injury,  the  proximate  cause  of  which  was 
libelant's  own  negligence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

This  case  comes  up  on  an  appeal  from  a  decree  of  the  district  court  of  the 
United  States  for  the  Eastern  district  of  Vii^nia,  In  admiralty.  The  steamship 
Indranl,  on  January  18,  1888,  was  lying  at  a  wharf  at  Newport  News.  She 
was  taking  In  cargo.  To  this  end  she  had  employed  two  boss  stevedores,  each 
having  his  own  gang,  and  each  doing  separate  work.  One  gang  was  engaged 
to  load  the  ship  with  a  general  cargo.  They  were  at  work  in  hold  No.  2.  The- 
other  gang  was  engaged  In  loading  her  with  grain  by  means  of  an  elevator 
on  the  wharf.  To  this  end  they  put  a  chute  down  through  hatch  No.  3.  The 
ship,  having  been  engaged  In  the  cattle  trade,  had  erected  upon  her  upper  or 
main  deck  a  permanent  set  of  cattle  fittings  or  pens,  the  roof  of  which  ex- 
tended forward  from,  and  about  on  a  level  with,  the  lower  bridge  or  floor  of 
the  chart  room,  and  was  about  seven  feet  above  the  main  deck.  This  roof  is 
referred  to  in  the  record  as  the  "hurricane  deck."  In  this  hurricane  deck 
hatches  were  cut  directly  over  and  corresponding  with  the  hatches  on  the 
main  deck,  but,  being  required  by  the  underwriters  to  be  left  open  for  the 
purpose  of  ventilation  for  the  cattle,  these  hatches  had  no  covers,  even  at  sea. 
They  were  guarded,  while  In  port,  by  a  wire  manrope  about  three  feet  above 
the  deck,  rove  through  stanchions  let  Into  holes  cut  In  the  deck  at  each  comer 
of  the  hatch.  The  method  of  reaching  the  forward  hurricane  deck  from  the 
wharf  was  by  means  of  a  ladder  reaching  from  the  wliarf  to  the  lower  bridge. 
opposite  the  chart  room;  thence  by  an  alley  around  the  rear  of  the  chart 
room;  and  then  forward,  along  its  poit  side,  out  onto  the  deck.  At  about  3 
o'clock  on  that  afternoon,  the  vessel  being  ready  to  receive  cargo,  the  libelant, 
Essex  Holts,  as  header  of  a  gang  of  stevedores,  was  sent  into  the  lower  (No.  2> 
hold,  and  commenced  to  load  flour.  He  continued  at  work  in  this  hold  until  6, 
when  the  gang  knocked  off  and  went  ashore  for  supper,  returning  at  about  7 
o'clock  to  their  work.  On  each  of  these  occasions  libelant  passed  by  hatch 
No.  8.  Shortly  after  7  o'clock  a  gang  of  men  in  the  employ  of  the  grain  steve- 
dore came  aboard,  went  to  the  No.  3  hatch,  and,  taking  down  the  manrope 
on  the  starboard  side.  Inserted  the  grain  chute  In  the  hatch  ready  to  load  the 
grain.  The  chute  passed  down  through  hatch  No.  3  into  the  main  hatch. 
For  this  purpose  two  out  of  the  seven  subdivisions  of  the  cover  of  the  hatch 
were  removed.  After  putting  the  chute  down,  these  men  went  away,  leaving 
the  manrope  on  the  starboard  side  of  the  hatch  down,  with  a  chute  in  the 
hatch.  The  libelant,  at  work  in  No.  2  hold,  between  9  and  10  o'clock  p.  m.. 
needing  dunnage,  sent  out  a  man  In  search  of  one  Enright  to  get  it.  This  man 
came  back,  saying  that  it  was  too  dark,  and  he  was  afraid  to  go.  He  then 
went  himself;  but  he  did  not  go  by  way  of  the  passage  on  the  port  side  of 
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the  ship,  where  the  way  was  clear.  He  went  straight  aft  from  No.  2  hatch, 
and  fell  into  No.  3  hatch  down  to  the  bottom  of  the  vesseU  injuring  himself 
seriously.  He  did  not  see  the  chute  which  was  in  this  tiatchway  until  he  had 
reached  the  bottom  and  looked  up  at  it  The  libelant  is  the  only  witness  as  to 
the  accident,  and  how  and  when  it  occurred.  He  does  not  himself  glTe  an 
understandable  account  of  where  it  was  in  the  hurricane  deck  hatch  that  he 
stepped  in.  His  testimony  leaves  the  place  where  he  stepped  in  uncertain,  and 
there  is  a  difficulty  in  comprehending  how,  if  he  fell  through  the  forward  part 
of  the  hurricane  deck  hatch,  as  he  testifies  he  did,  he  could  possibly  have  gone 
through  the  main  deck  hatch,  which  was  partly  covered,  and  through  the 
under  deck  and  the  orlop  deck  hatches,  and  have  been  found  where  he  lay, 
in  the  l^ttom  of  the  ship.  There  is  conflict  in  the  testimony  upon  the  question 
of  lights  on  the  deck.  There  were  electric  lights  on  the  wharf,  and  there  were 
lights  about  the  ship  and  in  the  chart  room  near  No.  3  hatch.  The  Ub^ant 
had  been  a  member  of  a  stevedore's  gang  for  27  or  28  years.  The  ship  was 
lying  with  her  starboard  to  the  wharf. 

The  court  below  heard  the  witnesses  and  found  as  follows:  (1)  That  the 
respondent  ship  was  guilty  of  negligence  in  allowing  its  hatch  No.  3,  in  whi<^ 
libelant  fell  and  sustained  the  injury  sued  for,  to  be  and  remain  open  at 
night,  without  proper  guard  or  protector  on  one  side  thereof,  and  also  in  not 
having  the  same,  while  in  this  condition,  properly  and  sufficiently  lighted,  and 
that  the  Injuries  sustained  by  the  libelant  were  the  result  of  these  conditions. 
(2)  That  although,  as  between  the  steamship  and  the  stevedore  contracting 
to  load  the  ship  at  said  hatch,  the  latter  may  be  primarily  liable,  still  the 
libelant  is  none  the  less  entitled  to  recover  in  this  case  against  the  respondent 
steamship.  (3)  That,  notwithstanding  the  negligence  of  respondent  as  above 
stated,  the  libelant  was  not  himself  free  from  fault,  in  that  he  did  not  exercise 
as  high  a  degree  of  care  as  he  might  have  done  in  moving  about  a  ship  in  the 
dark,  with  wlilch  he  was  not  acquainted,  and  for  this  reason  he  should  only 
recover  for  one-half  of  the  damages  sustained  by  him.  (4)  That  the  sum  of 
$1,500  is  a  proper  award  to  the  libelant,  that  being  such  an  amount  as  the 
court  thinks,  under  all  the  circumstances,  taking  into  consideration  his  own 
negligence  as  aforesaid,  he  Is  equitably,  justly,  and  fairly  entitled  to  receive; 
and  a  decree  may  be  entered  for  this  amount,  with  costs. 

An  appeal  was  allowed,  and  the  cause  is  here  on  assignments  of  ^ror  di- 
rected to  all  the  findings  of  the  court. 

Robert  M.  Hughes,  for  appellant. 

W.  B.  Burroughs  and  W.  H.  Arrington,  for  appellee. 

Before  QOFP  and  SIMONTON,  Circuit  Judges,  and  MORRIS,  Dis- 
trict  Judge. 

SIMONTON,  Cu-cuit  Judge  (after  stating  the  facts).  What  was 
the  proximate  cause  of  this  accident, — ^the  negligence  of  the  respond- 
ent or  of  the  libelant?  His  honor,  the  district  judge,  found  that 
there  was  negligence  on  the  part  of  the  libelant,  and  so  he  reduced  the 
award  of  damages.  As  there  has  been  no  exception  to  this  finding, 
it  can  be  safely  assumed  that  this  fact  has  bcnsn  established.  The 
Maria  Martin,  12  Wall.  40,  20  L.  Ed.  251.  Was  the  respondent  also 
guilty  of  negligence?  Was  there  the  absence  of  that  care  which  it 
was  the  duty  of  respondent  to  use?  The  action  proceeds  on  the  idea 
that  there  existed  an  obligation  on  the  part  of  the  respondent  to  use 
care,  and  that  there  was  a  breach  of  that  obligation  to  the  injury  of 
libelant.  The  libelant  was  not  on  the  ship  by  the  mere  sufferance  or 
license  of  the  master,  but  for  the  purpose  of  performing  a  service  that 
could  not  have  been  performed  elsewhere,  and  in  which  the  shipown- 
er had  an  interest.  The  libelant  had,  therefore,  a  right  to  be  where 
he  was,  and  it  follows  that  there  was  a  duty  on  the  part  of  the  ahip- 
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owner  to  secure  him  a  safe  place  in  which  he  could  work,  and  a  safe 
passage  to  and  from  that  place.  Gterrity  v.  The  Kate  Oann  (D.  C.)  2 
Fed.  246.  This  was  the  nature  and  extent  of  this  duty.  No  acci- 
dent hapi)ened  to  libelant  in  the  place  in  which  he  was  at  work,  the 
No.  2  hold.  The  accident  occurred  after  he  had  left  the  hold.  The 
shipmaster  had  provided  a  safe  mode  of  ingress  and  of  egress  to  and 
from  the  hold  by  a  gangway  from  the  wharf  to  the  lower  bridge,  op- 
posite the  chart  room;  thence  by  an  alley  around  the  rear  of  the  chart 
room;  and  thence  forward,  along  the  port  side  of  the  ship,  out  to  the 
deck.  There  were  lights  on  this  passage.  On  the  starboard  side  of 
the  ship  the  way  forward  towards  hold  No.  2  was  obstructed.  Al- 
though the  libelant  had  used  Uie  passage  so  provided  in  going  into 
the  ship,  he  did  not  avail  himself  of  it  on  the  night  of  the  accident. 
He  had  just  been  informed  that  it  was  dark  on  deck,  yet  he  went  out 
of  hatch  No.  2,  and  apparently  went  straight  aft  from  it  towards  and 
on  the  starboard  side  of  hatch  No.  3,  and  fell  into  it.  The  finding  of 
the  court  below  that  this  was  negligence  on  his  part  makes  it  clear 
that  he  had  gone  where  he  had  no  right  to  go,  and  so  was  injured. 
This  was  the  proximate  cause  of  his  injury.  It  was  the  natural  and 
probable  consequence  of  his  negligence.  Bailroad  Co.  v.  Kellogg,  94 
U.  8.  475,  24  L.  Ed.  256.  The  district  judge,  however,  held  that  the 
respondent  was  also  negligent  in  allowing  the  hatch  to  remain  open  at 
night  without  proper  guard  or  protector  on  one  side,  and  in  not  having 
a  light  there.  The  ship  was  being  loaded  by  two  separate  contractors, 
each  in  charge  of  his  part  of  the  ship.  To  accomplish  his  work  the 
stevedore  loading  grain  occupied  hatch  No.  3,  removed  the  wire  man- 
rope  on  its  starboard  side  for  the  purpose  of  putting  in  the  chute,  with- 
out which  the  grain  could  not  be  carried  into  the  ship,  arranged  the 
chute  in  the  hatch,  and  left  it  so.  If  there  were  any  negligence  at- 
tending that  operation,  it  was  the  negligence  of  this  contractor. 

In  the  case  of  Dwyer  v.  Steamship  Co.  (O.  C.)  4  Fed.  495, 17  Blatchf . 
472,  the  court  quotes  Packard  v.  Smith,  10  C.  B.  (N.  S.)  470,  and  applies 
the  principle  to  the  case  of  a  stevedore  injured  by  the  act  of  another 
stevedore: 

'*If  an  independent  contractor  Is  employed  to  do  a  lawfol  act,  and  in  the 
course  of  the  work  does  some  casual  act  of  uegligence,  the  common  employer 
it  not  answerable." 

In  The  Wm.  F.  Babcock  (D.  C.)  31  Fed.  419,  an  employ^  of  a  master 
stevedore,  who  was  loading  a  vessel  under  contract,  was  injured  by 
slipping  into  a  small  trimming  hatch  between  decks  while  engaged  in 
storing  cargo.  The  light  in  the  between  decks  was  dim,  and  libelant 
did  not  know  of  the  existence  of  the  hatch  or  that  it  was  uncovered. 
When  the  vessel  was  turned  over  to  the  master  stevedore  to  be  loaded, 
this  trimming  hatch  was  covered.  The  cover  was  removed  by  the 
stevedore's  foreman.  Held,  that  the  vessel  was  not  liable.  The  court 
in  that  case  says: 

**Whetlier  or  not  any  of  the  crew  or  officers  were  engaged  in  the  p«tormance 
of  any  duties  on  board  the  ship,  the  taking  in  and  stowing  of  the  cargo  was 
oonducted  under  a  contract  made  by  the  vessel  with  a  master  stevedore. 
•  ••  If  the  negligence  was  not  that  of  the  master,  but  of  an  independent 
contractor,  or  of  the  stevedore  having  charge  of  the  loading  of  the  ship,  the 
Istter,  and  not  the  owners,  are  Uable." 
41  C.C.A.-«3 
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The  finding  of  the  court  below  ignores  this.  It  proceeds  upon  the 
idea  th<at,  notwithstanding  the  contracts  with  these  two  stevedores, 
the  master  had  a  general  supervision  of  the  ship,  and  that  it  was 
his  duty  to  keep  his  hatches  closed  and  guarded  or  lighted.  It  must 
be  borne  in  mind  that  the  hatchway  in  question  was  one  of  the  usual 
hatches  in  the  ship;  that  it  is  customary,  when  ships  are  in  port,  to 
keep  the  hatches  open  for  the  purposes  of  ventilation;  that  in  this^ 
cattle  ship  this  hatch  was  intended  to  be  always  open;  that  this  vessel 
was  being  loaded,  which  necessitated  an  open  hatch;  that  libelant  had 
had  an  experience  of  over  25  years  as  stevedore,  and  therefore  knew 
all  this;  that  the  master  had  done  all  in  his  power  to  prevent  the  use 
of  the  starboard  side  of  the  ship  as  a  passage,  by  obstructing  it;  and 
that  he  had  provided  a  safe  passage  on  the  port  side. 

There  are  very  many  cases  in  the  federal  reports  bearing  on  cases 
of  this  character.  In  Dv^er  v.  Steamship  Co.,  supra.  Judge  Benedict 
says: 

"I  cannot  agree  with  the  proposition  that  it  was  a  part  of  the  defendanfa 
duty  to  maintain  a  safe  covering  upon  this  hatchway.  Hatchways  are  well- 
known  features  and  sources  of  danger  on  a  ship.  They  are  intended  to  he  open 
a  large  portion  of  the  time,  especially  when  in  port,  not  only  for  the  purposes 
of  loading  and  unloading,  but  also  for  ventilation." 

Judge  Brown  of  New  York,  in  Anderson  v.  Scully  (D.  C.)  31  Fed. 
162,  does  not  think  it  the  duty  -of  the  master — 

*'To  keep  all  parts  of  the  boat  secure  against  any  possible  accident  to  stran- 
gers who  may  hurry  across  it  at  any  time  and  in  any  direction  without  uotice 
or  inquiry,  a  safe  passage  In  another  direction  having  been  secured." 

In  the  circuit  court  of  appeals  for  the  First  circuit,  in  Home's 
Adm'x  V.  George  H.  Hammond  Co.,  33  U.  S.  App.  362,  18  C.  C.  A.  54, 
71  Fed.  314,  the  action  having  been  brought  by  the  administratrix  of 
a  stevedore  against  the  shipowner  for  injury  by  falling  dovni  an  open 
hatch,  the  court  quotes  Dwyer's  Case,  supra,  with  approval  and  adds: 

"The  necessities  and  usages  of  commerce,  and  the  uniform  testimony  by  the 
admiralty  courts  to  the  existence  of  this  rule,  alike  when  it  is  in  issue  and 
when  it  is  not,  so  support  it,  not  only  with  reference  to  the  main  deck,  but  also 
with  reference  to  between  decks,  that  it  cannot  be  gainsaid." 

In  the  circuit  court  of  appeals  of  the  Fifth  circuit,  in  The  Gladiolus, 
22  Fed.  45o,  the  court,  affirming  the  decree  of  the  district  court  (21 
Fed.  417),  held  that  there  was  no  duty  on  the  part  of  the  master  and 
crew  of  a  steamship,  which  was  being  loaded  under  contract  by  a 
stevedore,  to  look  to  the  hatches  and  the  preparations  to  receive  car- 
go ;  nor  was  there  neglect  of  duty  in  leaving  the  hatchways  uncovered, 
through  which  the  stevedore,  husband  of  libelant,  fell  and  met  his  in- 
jury; that  there  was  negligence  on  the  part  of  this  stevedore  in  going 
to  the  hatchway  without  a  light,  if  light  was  needed;  that,  if  there 
was  negligence  in  the  case,  it  was  negligence  of  the  stevedore  and  his 
gang,  for  which  the  ship  was  not  responsible. 

In  the  circuit  court  of  appeals  of  the  Second  circuit,  in  The  Sara- 
toga, 36  C.  C.  A.  208,  94  Fed.  221,  the  court  had  before  them  a  case  of 
injury  to  a  stevedore  falling  through  an  open  hatch.  Among  other 
things  the  court  says: 

"The  district  judge  held  that  the  hatch  coverings  were  customarily  left  open 
when  the  vessel  was  In  port    With  the  knowledge  of  this  condition  of  things- 
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libelant  must  be  charged.  Passengers,  visitors,  or  workmen  from  shore,  unac- 
costomed  to  the  regulation  of  the  ship's  internal  economy,  who  are  invited  by 
the  owner,  either  expressly  or  by  implication,  to  wander  about  the  vicinity  of 
such  hatches,  may  hold  the  owner  responsible  for  the  results;  but,  so  far  as 
the  regular  gang  of  workmen  from  the  shore,  who  are  familiar  with  the  loca- 
tion and  regulation  of  the  hatches,  are  concerned,  their  knowledge  of  the  situ- 
ation and  their  continuance  of  the  work  are  held  to  be  conclusive  evidence  that, 
as  to  the  particular  danger  of  which  they  are  advised,  they  took  the  risk.  This 
has  been  held  so  many  times  that  it  is  unnecessary  to  cite  authorities." 

'Riere  is  nothing  in  the  testimony  of  this  case  which  takes  it  out  of 
the  rule  establish^  by  these  authorities.  We  are  of  the  opinion  that, 
inasmuch  as  the  ship  had  provided  libelant  with  a  safe  place  in  which 
to  do  his  work,  had  also  provided  a  safe  mode  of  ingress  and  of  egress 
from  and  into  this  place,  which  was  known  to  him  and  had  been  used 
by  him,  and  inasmuch  as  he  had  met  with  his  accident  by  not  ui^g 
this  mode  of  egress,  together  with  the  fact  that  hatch  No.  3,  into  which 
he  fell,  was  in  charge  of,  and  the  manrope  on  the  starboard  side  had 
been  let  down  by,  an  independent  contractor,  the  ship  is  not  responsi- 
ble to  the  libelant  for  his  injury. 

The  decree  appealed  from  is  reversed.  The  case  is  remanded  to  the 
district  court,  with  instructions  to  dismiss  the  libel. 


(101  Fed.  600.) 

THE  STRATHDON. 

BURRELL  et  al.  v.  ARMSTRONG  et  al. 

(Glrcolt  Court  of  Appeals,  Second  Circuit    April  3,  1900.) 

No.  127. 

L  Shippino — CoNTRiBtmoN  IN  Gbnbral  Average— Liability  of  Carrier- 
Excluding  Loss  to  Ship. 

Although  the  owners  of  a  yessel  are  exempt  under  the  statutes  from 
liability  for  damage  to  the  cargo  resulting  from  a  fire  doe  to  the  negligence 
of  one  of  the  crew,  without  their  own  neglect,  they  cannot  maintain  an 
affirmative  action  against  the  owner  of  the  cargo  for  contribution  in  gen- 
eral average  to  the  ship  loss;  but,  when  an  action  for  general  average 
la  brought  by  the  cargo  owner,  the  damage  to  the  ship  must  be  taken 
Into  consideration,  as  otherwise  the  cargo  owner  could  recover  by  selecting 
his  form  of  proceedings  for  losses  for  which  the  shipowner  was  not  re- 
sponsible. 

1  Damage  by  Fire— Burden  op  Proof. 

Where  the  theory  of  the  complainant  in  an  action  against  the  owner  of 
a  steamship  for  damage  resulting  from  fire  to  goods  shipped  on  such  ves- 
sel is  that  the  fire  originated  from  an  overheated  fine,  from  which  the 
cargo  was  ignited,  the  burden  is  on  the  complainant  to  establish  that  the 
flue  was  overheated,  and  that  the  fire  originated  therefrom. 

IL  Same— SuKPiciENCY  of  Facts. 

The  donltey  boiler  of  a  steamship  was  directly  under  a  deck  where  ft 
portion  of  the  cargo  was  stored.  The  top  of  the  boiler  was  10  or  12  feet 
above  the  fire,  and  a  flue  in  its  furnace  extended  from  its  top  to  the  main 
boiler  funnel.  Its  nearest  point  to  the  roof  being  19  inches  therefrom.  The 
entire  shell  of  the  boiler  contained  water,  and  there  were  four  transverse 
water  tubes  in  the  interior.  Expert  witnesses  testified  that  it  would  be 
almost  Impossible  for  the  heat  in  the  boiler  to  make  the  flue  red-hot;  and 
that  such  a  fire  would  cause  the  steam  to  explode  the  boiler,  if  the  safety 
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valve  did  not  lift,  and  warn  the  men.  The  use  of  the  boiler  did  not  re- 
quire a  heat  sufficient  to  overheat  the  flues,  and  to  maintain  such  a  heat 
was  contrary  to  Instruction,  and  the  testimony  of  witnesses  who  saw  the 
flue  before  and^after  the  fire  Indicated  that  It  had  not  been  red-hot.  A 
former  employ^  of  the  steamship,  who  had  been  discharged  for  bad  con- 
duct, and  who  was  shown  to  have  sworn  falsely  as  to  other  matters  t&id- 
ing  to  discredit  the  owners,  testified  that  the  flue  was  red-hot  The  cai^ 
was  on  planks  on  an  Iron  deck  over  the  boiler  room.  Betwe^i  the  floe 
and  the  deck  were  three  baffle  plates,  leaving  three  3-lnch  air  spaces  and 
one  ICH^inch  air  space  between  the  flue  and  the  roof.  Experts  testified 
that  the  deck  could  not  have  become  hot  enough  to  set  fire  to  the  cargo. 
Eeld  not  sufficient  to  warrant  a  finding  that  the  cargo  caught  fire  as  a 
result  of  the  fioe  becoming  overheated. 
4.  Samb— Witness. 

Where  an  employ^  of  the  owners  of  a  steamship  was  expected  to  tes- 
.tlfy  for  them,  but  was  discharged  before  the  trial  for  bad  conduct,  and 
gave  testimony  on  the  trial  adverse  to  the  owners,  but  his  testimony,  on 
collateral  facts  tending  to  discredit  the  owners,  was  shown  to  be  f^dse, 
he  was  discredited,  and  his  testimony  of  no  value. 

Appeal  from  the  District  CJourt  of  the  United  States  for  the  East- 
ern District  of  New  York. 

Action  by  the  owners  of  a  cargo  of  the  steamship  Strathdon  to  re- 
cover contribution  from  the  shipowners  to  damage  to  the  cargo  re- 
sulting from  a  Are  on  the  vessel  during  the  voyage.  From  a  jui^- 
ment  of  the  district  court  for  the  Eastern  district  of  New  York  (94 
Fed.  206)  in  favor  of  defendants,  the  complainants  appeaL  Af- 
firmed. 

Lawrence  Kneeland,  for  appellants. 
J.  Parker  Eorlin^  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHEPMAN,  Circuit  Judges. 

FEB  GUBIAM.  This  is  an  appeal  by  the  claimants,  owners  of  a 
cargo  in  part  destroyed  by  fire  while  in  transit  upon  the  steamship 
Strathdon,  and  in  part  saved,  but  damaged  in  extinguishing  the 
fire,  from  a  decree  in  a  proceeding  instituted  by  the  shipowners  for 
limitation  of  liability.  The  decree  below  adjudged  that  the  fire 
was  not  caused  by  the  design  or  neglect  of  the  owners  of  the  ves- 
sel, and  the  loss  was  occasioned  without  their  privity  and  knowl- 
edge, and  exonerated  and  discharged  them  for  ail  loss  and  damage 
arising  from  or  growing  out  of  it,  except  contribution  in  general  ave^ 
age.  The  Strathdon  sailed  from  Java,  with  a  full  cargo  of  sugar, 
bound  for  the  port  of  New  York.  The  cargo  was  shipped  pursuant 
to  a  charter  party  by  charterers  who  loaded  it  themselves  or  througli 
agents,  and  received  bills  of  lading  reciting  that  it  was  carried  pur- 
suant to  the  terms  of  the  charter  party,  and  waa  deliverable  to  or 
der.  The  charter  party  provided  that  the  carrier  should  not  be  liaUe 
for  loss  or  damage  "occasioned  by  causes  beyond  its  control;  by 
the  perils  of  the  sea  or  other  waters;  by  fire  from  any  cause  and 
wheresoever  occurring;  by  collision,  stranding,  or  other  accidents 
of  navigation  of  whatsoever  kind,  even  when  occasioned  by  the  n^- 
ligence,  default,  or  error  in  judgment  of  the  pilot,  master,  marines, 
or  other  servants  of  the  shipowner,  not  resulting,  however,  from 
any  carelessness  or  want  of  dQigence  by  the.  owners  of  the  sldp^  or 
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any  of  them,  or  by  the  ship's  husband  or  master/'    After  stopping 
at  Point  de  Galle  and  Perim  for  coals,  the  steamer  arrived  at  Suez, 
and  entered  the  canal,  bound  for  Port  Said,  on  the  afternoon  of  Oc- 
tober 31,  1893.    About  half  past  2  in  the  morning  of  the  next 
day  it  was  found  that  the  cargo  in  the  starboard  between-decks 
was  on  flre.    This  fire  spread  rapidly  forward  in  the  between-decks, 
and  to  the  lower  hold,  notwithstanding  the  most  energetic  efforts 
to  arrest  it  were  made  by  those  in  charge  of  the  steamship,  and  was 
not  extinguished  until  the  morning  of  November  5th.    In  the  mean- 
time, owing  to  the  large  quantity  of  water  which  had  been  pumped 
into  her,  the  steamship  settled  on  the  canal  bank,  listing  over  to 
starboard  until  more  than  half  of  her  main  deck  was  under  water. 
She  remained  in  this  position  until  the  water  was  pumped  out  of 
her,  November  5th,  and  her  cargo  was  shifted  and  partly  discharged, 
when  she  was  enabled  to  proceed  in  tow  towards  Port  Said.    No 
water  entered  any  of  the  holds  through  the  hatchways  except  hold 
No.  2.    But  the  water  pumped  into  No.  2  hold  passed  through  the 
coal  bunkers  and  engine  room  through  a  two-inch  drain  pipe  into 
hold  No.  3,  and  into  No.  1  hold  through  openings  in  the  bulkhead, 
caused  by  fljre.    Water  reached  No.  4  hold  through  the  captain's 
cabin.    The  bathroom  and  toilet  pipes  were  submerged  by  the  list- 
ing of  the  ship,  so  that  water  flowed  through  them  to  tiliis  cabin, 
and  pajBsed  from  there  through  a  two-inch  drain  pipe  leading  into 
the  bilge  of  hold  No.  4.    Large  portions  of  the  sugar  in  all  the 
holds  were  melted,  and  totally  lost.    The  portion  of  the  cargo  which 
was  not  destroyed  was  discharged  at  Port  Said,  this  work  being 
completed  December  18,  1893.    Duly-constituted  surveys  held  on 
the  vessel  at  Port  Said  held  that  she  was  unfit  to  make  an  Atlantic 
voyage  without  first  effecting  permanent  repairs.    The  steamship 
remained  in  Port  Said  until  January  21,  1894.    At  first  it  was  sup- 
posed repairs  could  be  made  in  Port  Said,  and  some  were  made, 
beginning  on  November  28th.    It  was  subsequently  found  that  per- 
manent repairs  could  not  be  completed,  nor  could  a  certificate  of 
seaworthiness  be  obtained,  without  docking  the  ship,  and  that,  as 
there  was  no  dry  dock  at  Port  Said,  she  would  have  to  proceed  for 
repairs  to  some  other  port.    A  further  survey  recommended  that 
temporary  repairs  be  made  in  Port  Said,  and  that  the  vessel  should 
proceed  to  Trieste  to  make  permanent  repairs.    Temporary  repairs 
were  accordingly  made  at  Port  Said,  and  the  steamship  sailed  thence 
for  Trieste  January  21st,  arriving  there  January  27th.    Work  on 
the  permanent  repairs  was  promptly  begun,  and  a  large  force  was 
employed  continuously  making  them,  but  the  damage  to  the  vessel 
proved  to  be  so  extensive  that  the  repairs  were  not  and  could  not 
be  completed  until  April  26th.    The  steamer  sailed  from  Trieste 
on  that  day,  returned  to  Port  Said,  and  took  on  board  the  cargo 
which  had  been  stored,  and  then  proceeded  on  her  voyage  towards 
New  York,  arriving  there  June  1,  1894,  and  thereupon  delivered  the 
remnants  of  the  cargo  to  the  claimants. 

The  claimants  alleged  that  the  fire  and  consequent  damage  to 
their  sugar  were  caused  by  the  neglect  and  default  of  the  ship- 
owners, and  that  the  latter  were  liable  for  the  damages.    They  also 
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alleged  that  tbe  shipowners  negligently  delayed  making  the  repairs 
necessary  to  enable  the  steamship  to  proceed  after  the  fire,  and 
carry  the  cargo  to  its  destination,  and  should  have  caused  the  cargo 
to  be  transhipped  and  forwarded  by  another  vessel;  and  that  in 
consequence  of  their  default,  the  market  value  of  the  cargo  having 
declined,  the  claimants  sustained  large  damages.  Their  claim  for 
damages  to  the  cargo  was  based  upon  the  theory  that  the  fire  was 
caused  by  heat  transmitted  from  the  flue  of  the  donkey  boil^;  that 
the  steamship  was  not  equipped  with  proper  preventive  means; 
and  that  the  vessel  was  not  provided  with  proper  appliances  for  pre- 
venting the  access  of  water  to  the  cabin,  which  entered  No.  4  hold 
from  the  cabin,  and  occasioned  the  injury  to  their  cargo  stored 
in  that  hold.  The  claimants  also  alleged  that  the  steamship  and 
freight  moneys  were  liable  to  contribute  in  general  average  for  the 
value  of  the  sugar  damaged  and  destroyed  by  the  water  poured  into 
the  steamship  in  order  to  extinguish  the  fire.  The  court  below  de- 
cided that  the  steamship  was  in  all  respects  seaworthy;  that  the 
construction  of  the  donkey-boiler  and  flue  complied  with  all  the 
known  demands  of  skill  and  safety;  that  the  repairs  to  the  vessel 
were  proceeded  with  as  speedily  as  possible,  that  the  claimants  had 
acquiesced  in  having  the  cargo  forwarded  to  its  destination  by  the 
steamship  rather  than  by  another  vessel;  and  decided  as  conclu- 
sion of  law  that  the  petitioners  were  not  liable  for  any  damages 
to  the  claimants.  The  decree  appealed  from  proceeded  upon  these 
conclusions. 

In  disposing  of  the  claim  for  general  average,  the  court  found  as 
a  fact  that  the  fire  was  communicated  to  the  cargo  by  the  heat  dis- 
seminating from  the  donkey  boiler  fine  in  consequence  of  the  care- 
lessness of  the  employes  of  the  steamship  in  causing  the  flue  to  be- 
come overheated;  and  decided  as  a  conclusion  of  law  that  in  arriv- 
ing at  the  general  average  contribution  the  adjustment  should  be 
made  as  if  there  had  been  no  negligence  on  the  part  of  the  ship- 
owners. This  conclusion  proceed^  upon  the  ground  that  the  ship- 
owners were  exonerated  from  liability  by  the  statutes  relieving  them 
from  liability  for  losses  caused  by  fire  occurring  by  the  default  of 
their  sen^ants  without  their  own  neglect;  and  that,  notwithstanding 
the  shipowners  could  not  compel  the  cargo  owners  to  respond  in  gen- 
eral average  for  losses  which  would  not  have  arisen  except  for  the  de- 
fault of  their  own  servants,  when  the  cargo  owner  invokes  a  recovery 
for  general  average  in  such  a  case  the  shipowner  is  also  entitled  to 
contribution  as  though  innocent  of  fault;  otherwise  the  cargo  owner 
would  recover  by  selecting  his  form  of  proceeding  for  losses  for 
which  the  shipowner  was  not  responsible.  We  think  that  the  court 
below  made  a  correct  disposition  of  the  ease,  and  concur  in  the  main 
with  the  conclusions  of  fact,  and  fully  with  the  conclusions  of  law, 
set  forth  in  the  very  thorough  and  satisfactory  opinion  of  Judge 
Thomas  in  deciding  the  cause;  and  we  should  deem  it  unnecessary 
to  add  anything  to  his  opinion  if  we  did  not  differ  with  him  in  re- 
spect to  one  question  of  fact.  A  careful  study  of  the  proofs  leads 
us  to  conclude  that  it  was  not  established  that  the  fire  originated 
from  the  donkey  boiler,  or  was  caused  by  negligence  of  those  in 
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charge  of  the  boiler.    Although  this  conclusion  does  not  affect  the 
correctness  of  the  decree  appealed  from,  it  is  proper  that  our  rea- 
sons for  it  should  be  stated.    The  theory  of  the  learned  judge  was 
that  by  the  carelessness  of  those  in  charge  of  the  donkey  boiler  the 
floe  became  overheated,  or  red-hot,  and  generated  sufficient  heat  to 
set  fire  to  the  cargo  stowed  in  the  between-decks.    This  theory  was 
largely  based  upon  the  circumstance  that  the  fire  could  not  be  at- 
tributed, except  conjecturally,  to  any  other  cause.    It  is  true  that  the 
fire  was  first  discovered  in  the  cargo  in  the  between-decks  in  the 
vicinity  of  the  donkey  boiler;   and  it  is  also  true  that,  unless  the 
fire  was  communicated  to  it  by  the  overheated  flue,  no  definite  pro- 
ducing cause  can  be  found,  and  it  can  only  be  conjectured  that  it 
may  have  been  caused  by  a  spark  entering  through  the  ventilator, 
and  igniting  the  baskets  in  which  the  sugar  was  packed,  or  by  the 
friction  of  the  baskets,  or  by  a  match  dropped  among  the  baskets 
by  the  stevedores  in  loading  and  ignited  by  attrition,  or  by  some 
other  unknown  agency.    We  are  not  satisfied  that  the  fine  was  suf- 
fered to  become  red-hot  during  the  night  of  the  fire,  or  that,  if  it 
had  been  overheated  to  any  degree  for  any  considerable  period  be- 
fore the  fire,  the  heat  would  have  sufficed  to  ignite  the  cargo;   and 
the  burden  of  proof  was  upon  the  claimants  to  establish  both  of 
these  propositions.    The  donkey  boiler  occupied  a  room  below  the 
between-decks.    It  stood  in  a  recess  in  the  stoke  hole  formed  by  the 
stoke-hole  bulkhead.    The  roof  of  the  recess  was  the  iron  main  deck 
forming  the  fioor  of  part  of  the  between-decks.    The  boiler  was  14^ 
feet  high.    The  crown  of  the  boiler  was  about  3^  feet  below  the  iron 
roof.     The  flue  arose  from  the  dome,  was  of  wrought  iron,  was 
about  18  inches  in  diameter,  and  led  diagonally  across  the  ship  to 
the  funnel  of  the  main  boilers,  and  at  the  point  nearest  the  roof  was 
19  inches  distant  therefrom.    The  furnace  was  at  the  bottom  of  the 
boiler,  and  from  the  top  of  the  flre  to  the  top  of  the  boiler  the  dis- 
tance was  10  or  12  feet.    The  entire  shell  of  the  boiler,  including 
the  dome,  was  constructed  to  contain  water,  and  there  were  four 
transverse  tubes  for  water,  each  12  inches  in  diameter,  leading  across 
the  interior  from  side  to  side.    The  expert  witnesses  testified — 
and  their  testimony  commends  itself  to  our  judgment — that  it  would 
be  almost  impossible  for  the  heat  to  rise  in  the  boiler  as  constructed 
in  sufficient  volume  to  make  the  flue  red,  at  least  to  any  appreciable 
extent;   and  also  that  a  fire  intense  enough  to  make  the  flue  red 
would  cause  the  steam  to  explode  the  boiler,  if  the  safety  valve  did 
not  lift,  and  thus  give  warning  to  those  in  the  stoke  hole  and  en- 
gine room.    It  was  contrary  to  instructions  to  permit  the  flue  to 
get  red-hot,  because  of  the  tendency  to  deteriorate  the  iron.    The 
ordinary  use  of  the  donkey  boiler  did  not  require  it  to  be  forced  so  as 
to  overheat  the  flue;  and  the  preponderance  of  the  testimony  of  those 
who  saw  the  flue  shortly  before  and  after  the  time  of  the  flre  indicates 
that  it  was  not,  and  had  not  been,  red-hot.    The  only  testimony  to 
show  that  the  flue  was  red  on  the  night  in  question  is  found  in  the 
deposition  of  Love,  a  fireman,  who  was  temporarily  acting  as  third 
engineer.    Before  he  testified  for  the  claimants  he  was  expected  to 
testify  for  the  shipowners,  but,  upon  being  discharged  from  the 
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steamship  for  miscondtict,  he  promptly  put  himself  into  communi- 
cation with  the  claimants.    He  testified  that  after  the  fire  was  re- 
ported he  went  into  the  stoke  hole  to  see  what  he  could  see,  looked 
at  the  fiue,  and  it  was  red  "top,  bottom,  and  all  around"  for  three 
or  four  feet  from  the  top  of  the  boiler.  His  testimony  upon  collateral 
facts  tending  to  the  {Hrejudice  of  the  shipowners  was  proved  to  be 
untrue.    We  regard  him  as  a  discredited  witness,  whose  testimony 
was  of  no  value.    The  builders,  surveyors,  and  all  oth^  expert  wit- 
nesses were  unanimously  of  the  opinion  that  it  was  physically  im- 
possible for  sufficient  heat  to  be  communicated  from  the  boiler  flue 
through  the  intervening  spaces,  baffle  plates,  and  iron  deck  so  as 
to  set  fire  to  the  cargo.    The  cairgo  was  stored  in  baskets,  and  these 
baskets  rested  on  planks,  and,  before  the  baskets  could  have  been 
set  on  fire,  the  heat  in  the  iron  deck  must  have  been  sufficiently  in- 
tense to  ignite  them.    The  fiue  was  in  sound  condition.    Two  curved, 
wrought-iron  baffle  plates  or  awnings,  one-eighth  of  an  inch  thick, 
were  attached  to  the  flue,  and  extended  over  the  whole  of  that  part 
of  it  which  was  under  the  deck.    The  flrst  one  of  the  awnings  was 
about  3  inches  above  the  flue,  and  was  attached  directly  to  the 
flue  by  studs;  and  the  second  was  about  3  inches  above  the  first, 
and  was  attached  to  the  first  awning  by  studs.    Still  another  baffle 
plate,  2i  feet  wide,  was  attached  to  the  iron  beams  upon  which  the 
deck  rested,  and  extended  over  the  whole  of  that  pcirt  of  the  flue 
which  was  under  the  deck.    There  was  an  air  space  of  10^  inches 
between  this  baffle  plate  and  the  deck,  and  a  space  of  3  inches  be- 
tween it  and  the  upper  one  of  the  two  awnings  which  were  attached 
to  the  flue.    According  to  persuasive  testimony,  the  air  space  of  19 
inches  between  the  flue  and  the  iron  floor  would  have  protected  the 
deck  from  becoming  dangerously  heated  had  there  been  no  baffle 
plates.    The  utility  of  any  of  the  baffle  plates  except  the  one  at- 
tached to  the  deck  beams  was  doubted  by  some  of  the  witnesses, 
who  were  of  the  opinion  that  the  freer  circulation  of  air  without 
them  would  have  compensated  for  their  absence.    But  all  the  wit- 
nesses agree  that  the  baffle  plate  attached  to  the  beams  would  jh-o- 
tect  the  deck  from  getting  overheated  under  any  circumstances, 
and  that  to  whatever  degree  it  could  become  heated  from  the  flue 
the  ample  air  space  between  it  and  the  deck  would  adequately  pro- 
tect the  deck.    The  witnesses  were  men  of  experience  and  great  in- 
telligence, and  there  is  no  reason  to  doubt  the  candor  of  their  state- 
ments.   If  it  should  be  assumed  that  the  flue  was  red-hot,  and  should 
then  be  conjectured  that  the  nearest  baffle  plate,  and  next  the  sec- 
ond baffle  plate,  became  intensely  hot,  and  that  next  the  independ- 
ent third  baffle  plate  became  intensely  hot,  there  still  remained  to 
be  bridged  the  air  space  of  nearly  a  foot  before  the  deck  could  be- 
come dangerously  hot.    The  testimony  is  so  cogent  that  it  would  be 
impossible  to  transmit  enough  heat  from  the  flue  to  the  deck  to 
dangerously  heat  the  deck  that  we  cannot  reject  it.    It  is  so  in- 
conceivable that  the  heat  from  the  flue,  even  if  the  flue  were  red- 
hot,  could  have  been  conmiunicated  through  the  series  of  baflfle 
plates  and  air  spaces  to  the  deck,  and  through  the  deck  with  in- 
tensity enough  to  ignite  the  planks,  that  the  conjecture  that  it  did 
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BO  is  no  more  probable  than  the  other  conjectares  as  to  the  cause 
of  the  fire.  The  occult  causes  of  fire  are  as  numerous  as  they  are 
mysterions.  If  the  flue  was  red-hot  on  the  night  of  the  fire,  it  may 
or  may  not  have  been  the  producing  cause,  fl,  as  we  think,  it  was 
not,  there  is  no  satisfactory  proof  of  the  origin  of  the  Are.  The 
decree  is  affirmed,  with  interest  and  costs. 


(101  Fed.  609.) 
ANDEBSON  et  al.  v.  ELLIOTT,  Oonstable,  et  aL 
(Circuit  Court  of  Appeals,  Fourth  Circuit    May  1,  1900.)    * 
No.  336. 

t  Fbdbbal  and  Statb  Coubts— Abrest  of  Marshal  for  Executing  Proobss 
—Habeas  Corpus. 

A  United  States  marslial  cannot  be  subjected  to  arrest  and  imprisonment 
by  the  authorities  of  a  state  for  acts  done  pursuant  to  the  commands  of  a 
writ  issued  to  bim  by  a  court  of  the  United  States,  but  is  protected  by  his 
process,  and,  if  so  arrested,  will  be  discharged  by  a  federal  court  on 
habeas  corpus. 

8.  Same— Judgment  of    Federal    Court— Coll atebal    Attack    in    State 
Court. 

A  defendant  personally  served  with  process  in  a  suit  in  a  federal  court 
to  recover  land,  who  makes  default,  is  bound  by  a  Judgment  therein 
awarding  possession  of  the  land  to  the  plaintiff,  and  he  cannot  attack  its 
validity  on  the  ground  that  the  land  i«  situated  in  another  state,  and  be- 
yond the  Jurisdiction  of  the  court,  where  the  boundary  line  between  the 
two  states  is  in  dispute,  by  instituting  proceedings  in  the  courts  of  the 
state  in  which  he  claims  to  reside,  and  causing  the  arrest  of  the  marshal 
therein  for  attempting  to  execute  such  Judgment. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

Charles  fieymour  (T.  E.  H.  McCroskey  and  Norman  B.  Morrell^  on 
the  brief),  for  appellants. 

James  H.  Merrimon  (J.  G.  Merrimon,  on  the  brief),  for  appellees. 

Before  GOFP  and  SIMONTON,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

GOPF,  Circuit  Judge.  On  the  13th  day  of  July,  1889,  in  the  cir- 
cuit court  of  the  United  States  for  the  Northern  division  of  the  East- 
em  district  of  Tennessee,  Vernon  K.  Stevenson  and  others  instituted 
a  suit  against  Tip  Lovingood,  Ki  Woody,  Columbus  Hoss,  Jasper 
Fain,  and  William  M.  Marr,  citizens  and  residents  of  the  county  of 
Monroe,  state  of  Tennessee,  and  William  M.  Nixon,  a  citizen  and  resi- 
dent of  Hamilton  county,  Tenn.  The  object  of  said  suit  was  to  re- 
cover the  possession  of  certain  tracts  of  land  situated  in  Monroe 
county,  Tenn.  Process  was  duly  issued  from  the  clerk's  office  of  said 
court  on  the  13th  day  of  Jnly,  1889,  returnable  to  August  rules  next 
following.  The  marshal  returned  that  he  executed  the  summons 
on  Lovingood,  Woody,  Hoss,  Marr,  and  Nixon,  and  that  Fain  was 
not  to  be  found  in  the  Eastern  district  of  Tennessee.    On  the  2d 
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day  of  September,  1889,  the  defendants  Nixon  and  Marr  filed  their 
disclaimer,  denying  tiiat  they  were  in  possession  of  the  lands  men- 
tioned in  the  plaintiffs'  declaration,  and  renouncing  all  claim,  title, 
and  interest  in  the  same.  On  January  26, 1892,  an  order  was  entered 
in  said  cause  reciting  the  service  of  process  on  the  defendants  Lovin- 
good.  Woody,  and  Hoss,  their  failure  to  appear  and  make  defense, 
and  directing  that  as  to  them  the  bill  be  taken  for  confessed,  and 
the  cause  be  set  for  hearing  ex  parte,  and  that  an  alias  subpoena 
issue  as  to  the  defendant  Fain.  On  the  27th  of  January,  1892,  an- 
otiier  order  was  duly  entered  by  the  court  in  said  cause,  of  which  the 
following  is  a  part,  viz.: 

"And  it  appearing  to  the  satisfaction  of  the  court  that  subpoena  was  doly 
Issued  against  Jasper  Fain,  one  of  the  defendants  in  the  above-entitled  canae, 
and  that  the  marshal  for  said  district  has  returned  that  said  Fahi  Is  not  to  be 
found  in  this  district,  It  is  ordered  that  said  Fain  be  directed  to  appear,  pleal 
answer,  or  demur  to  the  complainants'  bill  on  or  before  the  Ist  day  of  Mardu 
1892,  and  that  copy  of  this  order  be  served  on  the  said  Jasper  Fain«  If  prac- 
ticable, wherever  found,  or,  if  such  personal  service  is  not  practicable,  shall 
be  published  for  four  consecutive  weeks  In  the  Madlsonville  Gazette,  a  news- 
paper published  at  Madlsonville,  In  Monroe  county,  in  said  district  And  It  Is 
further  ordered  that,  in  case  said  Fain  does  not  appear  withhi  the  time  so 
limited,  the  court,  upon  proof  of  the  service  or  publication  of  said  order,  and 
of  the  performance  of  the  directions  contained  therein,  wiU  entertain  jurisdic- 
tion, and  proceed  to  the  hearing  and  adjudication  of  this  suit  in  the  same 
manner  as  if  said  Fain  had  been  served  with  process  In  this  district*' 

On  the  25th  February,  1892,  said  court  entered  another  order  in 
said  cause,  extending  the  time  for  the  service  of  process  on  the  de- 
fendant Fain,  or  the  making  of  said  publication,  until  the  July  term, 
1892,  of  said  court.  On  the  26th  of  May,  1892,  the  marshal  for  the 
Western  district  of  North  Carolina  made  return  that  he  on  that  day 
duly  served  said  process  and  notice  on  the  said  Jasper  Fain  by  read- 
ing and  delivering  a  copy  in  person  to  him.  On  the  11th  August, 
1892,  on  motion  of  the  plaintiffs,  an  order  was  entered  in  said  cause 
reciting  the  due  service  of  the  summons  on  all  of  the  defendants,  their 
failure  to  appear,  plead,  or  demur,  and  then  adjudging  that  said 
plaintiffs  recover  of  the  defendants  Lovingood,  Woody,  Hoss,  Fain, 
Marr,  and  Nixon  the  premises  described  in  the  declaration,  which 
were  particularly  located  by  metes  and  bounds.  In  said  order  of  judg- 
ment the  court  also  directed  that  a  writ  of  possession  issue  to  put  the 
plaintiffs  in  possession  and  occupation  of  the  said  lands,  whidi  were 
described  as  situated  in  Ocoee  district,  and  the  records,  official  8^^ 
vey,  and  maps  of  that  district  of  the  state  of  Tennessee  were  referred 
to  for  a  further  description  of  said  property. 

On  the  10th  day  of  February,  1893,  the  writ  of  possession  so  au- 
thorized was  issued  and  placed  in  the  hands  of  the  marshal  of  the 
Eastern  district  of  Tennessee,  who  made  the  following  return  thereon: 

"Executed  in  fuU,  as  commanded,  as  to  Tip  Lovingood.  by  removing  liim 
from  the  premises  described,  and  putting  the  companie  In  possession  througti 
their  agent  W.  D.  Hale,  on  May  24,  1893;  also  executed  as  to  Ki  Woody  and 
Columbus  Hoss,  May  25,  1893,  in  the  same  manner.  The  deft  Jasper  Fain 
was  permitted  to  remain  through  said  agent,  Mr.  Hale,  under  an  agreement 
between  them.  The  defts.  WUliam  M.  Nixon  and  WlUiam  M.  Marr  were  not 
to  be  found  in  possession  or  on  any  portion  of  said  lands,  and  nothing  was  done 
to  them." 
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On  the  10th  day  of  February,  1894,  an  alias  writ  of  possession  was 
awarded  by  said  court,  the  object  of  which  was  to  put  said  plain- 
tiffs in  full  possession  of  the  lands  described.    This  alias  writ  was 
duly  issued  on  the  21st  day  of  April,  1899,  and  was  in  the  hands  of 
the  marshal  of  the  Eastern  district  of  Tennessee  for  execution,  when 
one  D.  W.  Deweese,  a  justice  of  the  peace  of  Cherokee  county,  in  the 
state  of  North  Carolina,  issued  his  warrant  for  the  arrest  of  Murphy 
L.  Anderson,  W.  N.  Barr,  G.  W.  Metcalfe,  and  Joe  Garrett  (the  deputy 
marshal  and  the  posse  with  him),  who  were  endeavoring  to  place  the 
plaintiffs  in  the  possession  of  said  land,  as  the  writ  authorized  them 
to  do.    'nie  charge  against  them  was  described  in  said  warrant  "as 
unlawful  and  malicious  trespass,"  a  proceeding  founded  on  a  stat- 
ute of  the  state  of  North  Carolina.    The  "unlawful  and  malicious  tres- 
pass," so  charged,  consisted  of  the  means  taken  by  the  deputy  mar- 
shal and  those  summoned  to  assist  him  in  executing  said  writ,  and 
in  placing  the  plaintiffs  in  said  suit  in  the  possession  of  the  land  as 
decreed  to  them  by  said  court.    The  affidavit  on  which  the  warrant 
was  issued  was  made  by  one  A.  A.  Fain,  who  claimed  to  be  a  tenant 
in  common  with  said  Jasper  Fain  and  others  of  the  land  in  contro- 
versy, and  who  charged  said  deputy  marshal  and  his  assistants  with 
committing  a  trespass  on  the  land  when  they  entered  upon  it  for 
the  purpose  of  removing  said  Jasper  Fain  and  his  personal  property 
therefrom.     The  warrant  was  executed  by  J.  N.  Elliott,  a  constable 
of  Cherokee  county,  N.  C,  who  arrested  Murphy  L.  Anderson,  the 
deputy  marshal,  and  W.  N.  Barr  and  G.  W.  Metcalfe,  two  of  the  par- 
ties summoned  to  assist  him,  and  removed  them  to  Murphy,  in  said 
county  of  Cherokee,  where  they  were  delivered  to  said  justice  and 
held  in  custody.    While  they  were  so  held  as  prisoners,  they  were 
again  arrested  by  the  sheriff  of  said  county,  on  a  warrant  issued  by 
the  same  justice  of  the  peace,  in  which  they  were  charged  with  as- 
saulting the  said  Jasper  Fain  with  deadly  weapons,  and  with  im- 
prisoning him  without  authority  of  the  law;   and  also  at  the  same 
time  they  were  served  by  said  sheriff  with  process  in  a  civil  suit  insti- 
tuted bysaid  Fain,  in  which  he  claimed  f  10,000  damages  for  false  im- 
prisonment.  On  May  2, 1899,  while  they  were  so  in  the  custody  of  said 
•officers,  who  claimed  to  be  acting  under  the  authority  of  the  statutes 
of  North  Carolina,  the  said  Murphy  L.  Anderson,  W.  N.  Barr,  and  G. 
W.  Metcalfe  presented  their  petition  to  the  circuit  court  of  the  United 
States  for  the  Western  district  of  North  Carolina,  praying  that  the 
writ  of  habeas  corpus  might  issue,  directed  to  said  sheriff  and  con- 
stable, and,  as  they  alleg^  their  unlawful  detention,  they  asked  that 
they  might  be  discharged  from  arrest.    The  writ  issued  on  that  day, 
and  came  on  regularly  to  be  heard,  on  consideration  whereof  the  court 
below,  on  the  20th  day  of  May,  1899,  denied  the  prayer  of  the  peti- 
tioners, and  'remanded  them  to  the  custody  of  said  officers  of  the  state 
<if  North  Carolina.    From  that  action  of  the  court  below,  this  appeal 
was  asked  for  and  obtained. 

Section  753  of  the  Revised  Statutes  of  the  United  States  is  as  fol- 
lows: 

'*The  writ  of  habeas  corpus  shall  In  no  case  extend  to  a  prisoner  In  jail, 
onlesB  where  he  Is  In  custody  under  or  by  color  of  the  authority  of  the  United 
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States,  or  is  committed  for  trial  before  some  court  thereof;  or  is  in  cmtodj  for 
an  act  done  or  omitted  in  pursuance  of  a  law  of  tlie  United  States,  or  of  an 
order,  process  or  decree  of  a  court  or  Judge  thereof;  or  is  in  custody  in  viols- 
tion  of  the  constitution  or  of  a  law  or  treaty  of  the  United  States;  or,  being  a 
subject  or  citizen  of  a  foreign  state,  and  domiciled  therein,  is  in  custody  for 
an  act  done  or  omitted  imder  any  alleged  right,  title,  authority,  privilege,  pro- 
tection or  exemption  claimed  under  the  commission,  or  order,  or  sanction  of  any 
foreign  state,  or  under  color  thereof,  the  validity  and  effect  whereof  depend 
upon  the  law  of  nations;  or  unless  it  is  necessary  to  bring  the  prisoner  into 
court  to  testify." 

It  follows,  therefore,  that  if  the  petitioners  were  so  held  by  said 
officers  because  of  an  act  done  by  them  in  pursuance  of  a  valid  de- 
cree of  the  circuit  court  of  the  United  States  for  the  Northern  divi- 
sion of  the  Eastern  district  of  Tennessee,  then  they  should  have  been 
discharged.  That  the  suit  mentioned  by  the  petitioners,  styled  '^e- 
venson  et  al.  v.  Lovingood  et  al."  (a  certified  copy  of  the  record  was 
filed  as  an  exhibit  with  the  petition),  was  duly  filed  in  the  said  drcoit 
court  of  the  United  States  in  the  state  of  Tennessee  is  without  ques- 
tion. All  of  the  defendants  to  said  suit  were  duly  served  with  pro- 
cess within  the  district  where  the  suit  was  brought  and  in  which  tiiey 
resided,  except  Jasper  Fain.  As  to  him  service  was  made  und» 
the  provisions  of  section  8  of  the  judiciary  act  of  March  3,  1875 
(chapter  137,  18  Stat.  470).  The  defendants  were  all  regularly  sum- 
moned to  appear,  and  ample  time  was  given  them,  as  required  by 
law  and  the  practice  thereunder,  in  which  to  plead,  and  take  all  proper 
steps  to  protect  their  interests,  as  the  same  were  affected  by  raid 
writ.  The  said  defendant  Fain,  after  he  was  served  with  the  notice 
of  the  pendency  of  the  suit,  and  of  the  order  of  the  court  that  he  ap- 
pear and  plead,  failed  to  do  so,  and  permitted  judgment  to  be  entered 
against  him.  After  that,  when  the  first  writ  of  possession  was  in  the 
hands  of  the  marshal  for  execution,  he  entered  into  an  agreement 
with  an  agent  of  the  plaintiffs,  under  and  by  which  he  was  permitted 
to  remain  for  a  certain  time  on  the  premises  in  controversy.  Subse- 
quently, after  the  second  writ  of  possession  had  been  issued  by  the 
special  order  of  the  court,  he  resisted  its  execution,  and  now  claims 
that  said  court  did  not  have  jurisdiction  over  the  land  in  controversy. 
It  appears  from  the  evidence  that  for  some  years  past  a  controversy 
has  existed,  at  the  point  where  said  land  is  located,  as  to  the  true 
boundary  line  between  the  states  of  North  Carolina  and  Tennessee, 
and  it  seems  that  the  authorities  of  both  of  those  states  have  claimed 
and  exercised  authority  and  jurisdiction  over  the  land  in  controversy. 
The  plaintiffs  in  said  suit  claimed  title  to  the  land  under  grants  issu^ 
by  the  state  of  Tennessee,  and  in  their  bill  they  allied  that  it  was 
located  within  the  boundaries  of  that  state,  and  that  it  was  within 
the  jurisdiction  of  the  United  States  circuit  court  for  the  Northern 
division  of  the  Eastern  district  of  that  state.  That  court  found  as 
a  matter  of  fact  that  the  land  was  within  its  jurisdiction,  and  decreed 
that  the  plaintiffs  were  entitled  to  the  possession  of  the  same.  It 
is  needless,  so  far  as  the  questions  now  at  issue  are  involved,  for  us  to 
consider  the  character  of  said  suit,  whether  it  was  instituted  on  tiie 
equity  or  the  law  side  of  the  court,  and  whether  or  not  the  proceed- 
ings therein  were  regularly  conducted,  for  the  reason  that,  so  far  as 
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the  parties  now  before  as  are  concerned,  they  are  bound  by  the  de- 
cree rendered  therein.    Clear  it  is  that  said  court  has  jurisdiction 
of   such    suits, — ^a  jurisdiction  expressly  granted  by  statute, — and 
equally  clear  is  it  that  all  the  parties  to  the  controversy  were  regu- 
larly before  it.    The  defendant's  to  the  suit  could  have  made  the  de- 
fense before  that  court  which  they  desire  now  to  make  in  this  pro- 
ceeding,— that  is,  that  the  land  as  a  matter  of  fact  is  situated  in  North 
Carolina,  and  not  in  Tennessee, — but  for  reasons  of  their  own  they 
failed  to  do  so,  and  they  will  not  now  be  permitted  to  raise  that  ques- 
tion.   In  the  matter  now  before  us  we  will  not  consider  the  testimony 
relating  to  the  true  line  of  boundary  between  the  states  of  Tennessee 
and  North  Carolina;  for  it  is  sufficient  for  us  in  this  proceeding  to 
know  that  a  court  of  competent  jurisdiction,  in  disposing  of  the  land 
mentioned,  located  it  in  the  state  of  Tennessee,  and  directed  that 
the  possession  of  the  same  be  delivered  to  the  plaintiffs  in  the  suit  it 
was  deciding.    It  does  not  appear  that  the  petitioners,  in  the  dis- 
charge of  their  duties  relating  to  the  execution  of  the  writ  of  pos- 
seBsion,  did  more  than  was  proper,,  under  the  circumstances  and  the 
requirements  of  the  law,  they  should  have  done.    The  defendant  Fain, 
in  resisting  the.  execution  of  the  writ,  placed  himself  in  the  wrong, 
and  thereby  made  it  necessary  to  use  force  in  ejecting  him.    To  per- 
mit the  marshal  and  his  deputies  to  remain  in  the  custody  of  the  offi- 
cials of  Cherokee  county,  N.  C,  on  the  warrants  mentioned,  will  be 
to  punish  them  for  the  faithful  discharge  of  their  duties,  and  to  in- 
vite the  opposition  of  disappointed  litigants  to  the  enforcement  of  the 
judgments  of  the  courts  of  the  United  States  in  that  locality.    While 
it  is  undoubtedly  true  that  the  writ  of  habeas  corpus  will  not  be  is- 
sued, as  a  matter  of  course,  concerning  arrests  made  under  the  laws 
of  the  states,  still  the  power  exists  in  tiie  circuit  courts  of  the  United 
States  to  issue  said  writ,  if  the  facts  of  the  particular  case  submitted 
render  it  proper  so  to  do.    Ex  parte  Royall,  117  U.  S.  241,  6  Sup. 
Ct  734,  29  L.  Ed.  868;  In  re  Wood,  140  U.  S.  278,  11  Sup.  Ct.  738, 
36  L.  Ed.  505;  In  re  Frederich,  149  U.  S.  70,  13  Sup.  Ct.  793,  37  L. 
Ed.  653;  New  York  v.  Eno,  155  U.  S.  89,  15  Sup.  Ct.  30,  39  L.  Ed. 
80.    The  circumstances  of  this  case,  as  shown  by  the  record,  bring  it 
clearly  within  the  rule  laid  down  by  the  supreme  court  in  the  cases 
cited,  and  not  only  justify,  but  require,  the  discharge  of  the  peti- 
tioners.   To  do  otherwise  would  be  to  establish  a  practice  under 
which  the  jurisdiction  of  the  federal  courts  and  the  personal  freedom 
of  their  officers  would  be  relegated  entirely  to  the  decision  and  cus- 
tody of  the  courts  of  the  states.    Under  such  practice  it  would  be 
possible  to  review  all  the  judgments  rendered  by  the  courts  of  the 
United  States  by  simply  raising  the  question  of  jurisdiction  in  the 
courts  of  the  different  states.    A  rule  by  which  such  a  result  could 
be  accomplished  would  not  only  render  the  courts  of  the  United 
States  useless,  but  would  in  a  short  time  destroy  the  government  by 
which  they  were  established.    Martin  v.  Hunter's  Lessee,  1  Wheat 
304,  4  L.  Ed.  97;  McCulloch  v.  Maryland,  4  Wheat.  316,  4  L.  Ed.  579; 
Cohens  v.  Vu'ginia,  6  Wheat.  264,  5  L.  Ed.  257;  Ableman  v.  Booth, 
21  How.  506,  16  L.  Ed.  169;  Ex  parte  Siebold,  100  U.  S.  371,  25  L. 
Ed.  717;  Tennessee  v.  Davis,  100  U.  S.  257,  25  L.  Ed.  648;   Free- 
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man  v.  Howe,  24  How.  450,  16  L.  Ed.  749;  Covell  v,  Heyman,  111 
U.  S.  176,  4  Sup.  Ct.  355,  28  L.  Ed.  390. 

Tbe  defendant  Fain,  who  was  properly  before  the  circuit  court  of 
the  United  States  for  the  Eastern  district  of  Tennessee,  as  a  defend- 
ant in  said  case  instituted  by  Stevenson  and  others,  and  who  was  at 
his  own  request  at  one  time  left  in  possession  of  a  part  of  the  land 
in  controversy,  should  have  appealed  to  the  proper  appellate  tribunal 
from  the  judgment  of  said  court,  if  convinced  that  it  was  erroneous, 
and  not  have  resisted  its  execution  by  force  and  by  procuring  the  ar- 
rest of  the  officers  sent  to  execute  it.  The  case  was  pending  in  a 
court  of  the  United  States  having  jurisdiction  of  the  subject-matter 
of  the  suit,  and  it  should  not  in  any  way,  by  any  of  the  parties  to  it, 
have  been  transferred  to  another  jurisdiction,  by  either  a  civil  or 
criminal  proceeding.  On  this  point  the  supreme  court  of  the  United 
States  has  directed  the  mode  of  procedure  in  cases  where  there  is  any 
conflict  between  the  courts  of  the  United  States  and  of  any  of  the 
states.  In  Tarble's  Case,  13  Wall.  397,  20  L.  Ed.  597,  Mr.  Justice 
Field,  in  delivering  the  opinion  of  the  court,  said: 

"And  the  powers  of  the  general  government  and  of  the  state,  although  both 
exist  and  are  exercised  within  the  same  territorial  limits,  are  yet  separate 
and  distinct  soyereigntles,  acting  separately  and  independently  of  eadi  other 
within  their  respective  spheres.  And  the  sphere  of  action  appropriated  to  the 
United  States  is  as  far  beyond  the  reach  of  the  judicial  process  issued  by  a 
state  judge  or  a  state  court  as  if  the  line  of  division  was  traced  by  landmarfcH 
and  monuments  visible  to  the  eye.  And  the  state  of  Wisconsin  had  no  more 
power  to  authorize  these  proceedings  of  its  judges  and  courts  than  it  would 
have  had  if  the  prisoner  had  been  confined  in  Michigan,  or  any  other  state  of 
the  Union,  for  an  offense  against  the  laws  of  the  state  in  which  he  was  im- 
prisoned. It  is  in  the  consideration  of  this  distinct  and  independent  character 
of  the  government  of  the  United  States  from  that  of  the  government  of  the 
several  states  that  the  solution  of  thr  question  presented  in  this  case,  and  in 
simUar  cases,  must  be  found.  There  are  within  the  territorial  Umlts  of  each 
state  two  governments,  restricted  in  their  spheres  of  action,  but  independent 
of  each  other,  and  supreme  within  their  respective  spheres.  Each  has  its 
separate  departments,  each  has  its  distinct  laws,  and  each  has  its  own  tri- 
bunals for  their  enforcement  Neither  government  can  intrude  within  tbe 
jurisdiction,  or  authorize  any  interference  therein  by  its  judicial  officers  with 
the  action,  of  the  other.  The  two  governments  in  each  state  stand  in  their 
respective  spheres  of  action  in  the  same  Independent  relation  to  each  other, 
except  in  one  particular,  that  they  would  if  their  authority  embraced  distinct 
territories.  That  particular  consists  in  the  supremacy  of  the  authority  of  the 
United  States  when  any  conflict  arises  between  the  two  governments.  The 
constitution,  and  the  laws  passed  in  pursuance  of  it,  are  declared  by  the  con- 
stitution itself  to  be  the  supreme  law  of  the  land,  and  the  judges  of  eVery  state 
are  bound  thereby,  'anything  in  the  constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding.'  Whenever,  therefore,  any  conflict  arises  between 
the  enactments  of  the  two  sovereignties,  or  in  the  enforcement  of  their  asserted 
authorities,  those  of  the  national  government  must  have  supremacy,  until  the 
validity  of  the  different  enactments  and  authorities  can  be  finally  determined 
])y  the  tribunals  of  the  United  States.  This  temporary  supremacy  until  judi- 
cial decision  by  the  national  tribunals,  and  the  ultimate  determination  of  the 
conflict  by  such  decision,  are  essential  to  the  preservation  of  order  and  peace, 
and  the  avoidance  of  forcible  collision  between  the  two  governments.  The 
constitution,*  as  said  by  Chief  Justice  Taney.  *was  not  framed  merely  to  gnard 
the  states  against  danger  from  abroad,  but  chiefly  to  secure  union  and  harmony 
at  home;  and  to  accomplish  this  end  it  was  deemed  necessary,  when  the  con- 
stitution was  framed,  that  many  of  the  rights  of  sovereignty  which  the  state* 
then  possessed  should  be  ceded  to  the  general  government,  and  that,  in  tbe 


Digitized  by 


Google 


ANDERSON   V.  ELLIOTT.  527 

Sphere  of  action  assigned  to  it,  it  should  be  supreme,  and  strong  enough  to 
execute  its  own  laws  by  its  own  tribunals,  without  interruption  from  a  state 
or  from  state  authorities.'  And  the  Judicial  power  conferred  extends  to  all 
cases  arising  under  the  constitution,  and  thus  embraces  every  legislative  act  of 
congress,  whether  passed  In  pursuance  of  it  or  in  disregard  of  its  provisions. 
The  constitution  is  under  the  view  ot  the  tribunals  of  the  United  States  when 
any  act  of  congress  is  broiifeht  before  them  for  consideration." 

The  contention  of  the  respondents  that  the  petitioners  were  tres- 
passerSy  because  they  were  enforcing  a  judgment  beyond  the  limits 
of  the  jurisdiction  of  the  court  that  rendered  it,  is  without  merit;  for 
it  iB  plain  that,  even  if  there  was  error  in  the  conclusion  reached  by 
the  court,  still  it  was,  under  the  circumstances,  bind/ng  on  the  par- 
ties to  said  suit  until  reversed  by  an  appellate  tribunal.  Isv  appeal 
was  taken,  and  the  judgment  cannot  be  questioned  by  the  parties  of 
record  in  a  proceeding  growing  out  of  the  effort  to  eiiorce  it. 

The  cases  are  many  in  which  the  courts  of  the  United  States  have 
promptly  discharged  from  the  custody  of  the  officers  of  the  states  the 
federal  officials  who  have  been  arrested  by  them,  when  such  officials 
were  engaged  in  the  discharge  of  their  duties  under  the  laws  of  the 
United  States.  A  few  of  them  are  here  referred  to  as  showing  the 
course  proper  to  be  followed  in  cases  of  the  character  of  the  one  we 
now  dispose  of.  Ex  parte  Jenkins,  2  Wall.  Jr.  521,  Fed.  Cas.  No. 
7,259;  Ex  parte  Bobinson,  6  McLean,  355,  Fed.  Cas.  No.  11,935; 
Ex  parte  Bobinson,  1  Bond,  39,  Fed.  Cas.  No.  11,934;  In  re  McDon- 
ald, 9  Am.  Law  Beg.  661,  Fed.  Cas.  No.  8,751;  U.  S.  v.  Jailer  of 
Payette  County,  2  Abb.  (U.  S.)  265,  Fed.  Cas.  No.  15,463;  Bamsey 
V.  Jailer  of  Warren  Co.,  2  Flip.  451,  Fed.  Cas.  No.  11,547;  Li  re  Neill, 
8  Blatchf.  156,  Fed.  Cas.  No.  10,089;  Ex  parte  Boyall,  117  U.  S.  241, 
6  Sup.  Ct.  734,  29  L.  Ed.  868;  Ex  parte  Bridges,  2  Woods,  428,  Fed. 
Cas.  No.  1,862. 

We  are  of  opinion  that  the  petitioners  were  not  only  authorized, 
but  that  it  was  their  duty,  to  eject  the  defendant  Fain  from  the  land 
described  in  the  writ  of  possession  as  located  in  the  state  of  Ten- 
nessee, and  that  in  doing  so  they  were  fully  protected  by  said  writ. 
While  at  one  time  there  was  considerable  conflict  in  the  courts  as 
to  the  extent  of  protection  afforded  to  ministerial  officers,  acting  un- 
der authority  of  the  orders  of  courts  invested  by  law  with  the  right 
to  pass  upon  particular  cases  and  render  judgment  therein,  it  is  now 
no  longer  an  open  question,  and  such  officers,  acting  under  such  or- 
ders, are  fully  protected  thereby;  and  this,  even  though  error  was 
committed  by  the  court  in  entering  the  judgment.  Erskine  v.  Hohn- 
bach,  14  Wall.  613,  20  L.  Ed.  745;  Buck  v.  Colbath,  3  Wall.  334,  18 
L.  Ed.  257;  Btutsman  County  v.  Wallace,  142  U.  S.  293,  12  Sup.  Ct. 
227,  35  L.  Ed.  1018.  The  decree  appealed  from  will  be  reversed,  and 
this  cause  will  be  remanded  to  the  court  below,  with  directions  that 
jadgment  be  entered  discharging  the  i)etitioner8  from  the  custody  of 
J.  N.  Elliott,  constable,  and  A.  J.  Martin,  sheriff,  of  Cherokee  county,. 
N.  C.    Beversed* 
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aOl  Fed.  615.) 

WEST  V.  BAST  COAST  CEDAR  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fourtb  Circuit    May  1,  1900.) 

No.  854. 

1.  Partition— Parties— Intbrvbntion. 

A  part  owner  of  a  tract  of  land  who  is  not  made  a  party  to  a  snit  for 
Its  partition,  but  who  claims  as  a  tenant  in  common  with  the  parties,  and 
from  the  same  source  of  title,  may  properly  be  allowed  to  become  a  party 
by  intervention,  being  in  fact  a  necessary  party  to  a  decree  for  its  parti- 
tion. 

2.  Sam B— Jurisdiction  to  Determine  Interests  op  Parthm. 

Where  the  title  of  a  complainant  in  a  suit  for  partition  is  not  denied,  but 
only  the  quantum  of  his  Interest  is  disputed,  the  court  has  Jurisdiction  to 
determine  the  interests  of  the  respective  parties,  and  there  is  no  occasion 
for  ordering  an  issue  at  law,  or  for  suspending  the  cause  in  equity  until 
an  action  at  law  has  been  had,  for  the  purpose  of  trying  title. 
8.  Same— Scope  of  Suit— Litigation  op  Adverse  Titles. 

When  a  party  is  permitted  to  intervene  in  a  suit  for  partition  because  he 
claims  to  hold  an  estate  in  common  with  the  other  parties  to  the  suit, 
he  cannot  in  that  suit  set  up  a  title  adverse  to  the  common  title,  but  to  as- 
sert such  title  he  must  proceed  in  an  independent  action  at  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina. 

Thomas  B.  Womack  (Armistead  Jones  and  Womack  &  Hayes,  on 
the  brief),  for  appellant. 
E.  F.  Aydlett  (F.  H.  Bnsbee,  on  the  brief),  for  appellees. 

Before  GOFF  and  SBfONTON,  arcoit  Judges,  and  WADDIIX, 
District  Judge. 

SMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
the  circuit  court  of  the  United  States  for  the  Eastern  district  of  North 
Carolina.  The  proceedings  began  in  the  circuit  court  by  a  bill  filed 
by  the  East  Coast  Cedar  Company  against  the  Richmond  Cedar 
Works,  seeking  partition  of  certain  lands  in  North  Carolina  held  by 
these  two  corporations  as  tenants  in  conmion  by  several  conveyances 
to  them,  respectively,  from  the  heirs  of  Bannister  Jarvis  and  Levy 
Walker,  who  had  held  them  as  tenants  in  common.  Pending  these 
proceedings,  William  A.  West,  the  appellant,  prayed  leave  to  inte^ 
veue,  claiming  that  he  also  had  an  undivided  interest  in  the  same 
lands.  Thereupon  he  filed  his  petition  intervaiing,  and  averring 
that  he  is  the  owner  as  tenant  in  common  of  an  interest  equal  to 
l,480f  acres  in  the  tracts  of  land  described  in  the  bill.  The  cause 
was  thereupon  referred  to  a  special  master.  At  the  references  it  ap- 
peared that  West  held  under  a  conveyance  of  the  interest  of  Caro- 
line Walker,  one  of  the  heirs  of  Levy  Walker;  but  he  also  claimed 
one-third  of  the  land  under  a  title,  dated  after  the  bill  in  this  case 
was  filed,  from  the  heirs  of  one  Spruill,  who  was  co-tenant  with  the 
Sykeses,  from  whom  it  is  charged  that  Jarvis  and  Walker  derived  title. 
The  referee  held  that  it  was  not  competent  in  this  suit  for  the  inter 
vener  to  dispute  the  title  of  the  complainant  and  defendant,  as  he 
claims  under  Caroline  Walker,  who  derived  title  from  a  coounon 
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source  with  them.  He  also  held,  examining  into  the  title  of  Jarvis 
and  Walker,  that  they  had  a  perfect  title  by  possession  under  color 
(^  title,  and  that  the  claim  of  the  heirs  of  Spruill  was  barred.  He 
then  recommended  a  partition  between  the  complainant  and  the  de- 
fendant. 

The  report  of  the  referee  was  affirmed,  and  his  legal  conclusions 
adopted,  by  the  circuit  court.  The  intervener  excepted,  and  the  cause 
is  here  on  the  assignments  of  error.  These  present  the  questions 
arising  out  of  the  conclusion  of  law  of  the  referee. 

The  facts  of  the  case  necessary  for  a  proper  understanding  of  these 
questions  are  as  follows:  On  8th  April,  1796,  the  state  of  North  Caro- 
lina issued  a  patent  to  John  McEae  of  5,080  acres,  lying  within  the 
boundaries  of  a  patent  issued  the  year  before  for  over  100,000  acres 
to  John  Gay  Blount.  In  1809  the  sheriff,  under  execution  for  taxes, 
sold  and  conveyed  all  McRae's  right,  title,  and  interest  in  this  tract 
to  John  Armistead,  and  the  same  year  Armistead  conveyed  all  his 
title  and  estate  in  this  tract  to  Daniel  Sawyer.  Sawyer,  by  deed 
11th  February,  1811,  conveyed  one-half  of  this  entire  tract  in  fee 
to  John  3ykes,  Thomas  Sykes,  and  Joseph  Spence,  as  tenants  in 
common.  This  is  the  northern  half  of  the  McRae  patent,  and  includes 
the  lands  in  controversy  in  this  case.  In  April,  1851,  Bannister  H. 
Jarvis  and  Levy  Walker  entered  into  possession  of  this  northern 
half  of  the  McRae  patent  under  two  de^is, — one  dated  8th  April  of 
that  year,  executed  by  one  Joshua  T.  McCoy;  the  other  dated  11th 
April  of  the  same  year,  executed  by  one  John  Sykes,  Jr.  The  undi- 
vided half  interest  of  Bannister  Jarvis  by  several  deeds  passed  to, 
and  became  vested  in,  W.  W.  Archibald,  and  then  in  the  East  Coast 
Cedar  Company.  Levy  Walker  died  apparently  intestate,  leaving 
as  his  heirs  at  law  his  children,  Caroline,  Elizabeth  A.,  Emaline,  and 
Nathan  L.  Walker.  The  interest  and  estate  of  all  these  persons  but 
OEuroline  became  vested  in  one  or  other  of  the  two  corporations,  the 
complainant  and  defendant  in  this  suit.  There  had  been  previous 
litigation  between  these  persons,  to  which  litigation  Caroline  Walker 
was  not  a  party.  It  is  admitted  that  she  has  an  undivided  interest 
in  this  northern  half  of  the  McRae  patent  to  the  extent  of  two-six- 
teenths, and  that  this  interest  vests  in  the  intervener,  William  A. 
West.  West,  however,  contends  that  Jarvis  and  Walker  did  not 
have  a  complete  title  to  this  northern  half  of  the  McRae  patent;  that 
it  was  conveyed  in  undivided  thirds  to  John  Sykes,  Sr.,  Thomas 
Bykes,  and  Joseph  Spence;  that,  although  Ja'rvis  and  Walker  could 
show  a  complete  chain  of  title  from  the  two  Sykeses,  there  is  a  fatal 
break  in  the  chain  of  title  from  Spence.  In  1812,  Spence  conveyed  all 
his  estate  in  this  tract  to  Samuel  Spruill.  The  next  deed  is  Samuel 
Spruill,  by  H.  G.  Spruill,  to  Willoughby  Foreman,  and  no  authority 
is  produced  whereby  H.  Q.  Spruill  executed  the  deed  for  Samuel 
Spruill.  Nor  is  any  deed  produced  from  Willoughby  Foreman.  The 
only  mention  of  it  is  in  a  deed  from  Joshua  T.  McCoy  to  Jarvis  and 
Walker,  which  recites  that  the  land  conveyed  in  that  deed  is  the 
•ame  that  was  conveyed  to  McCoy  by  the  heirs  of  Willoughby  Fore- 
man. It  must  be  noted  that  in  their  testimony  these  corporations, 
the  complainant  and  defendant,  who  claim  under  Jarvis  and  Walker, 
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do  not  set  up  any  paper  title.    They  claim  to  be  the  owners  of  their 
interest  by  reason  of  actual,  notorious,  and  adverse  possession,  nsing^ 
the  lands  as  their  own  under  color  of  title  for  more  than  seven  years^ 
and  that  this  gives  them  a  good  title  as  against  all  adverse  claim- 
ants.   They  admit  that  Caroline  Walker  and  her  assigns  are  not 
barred.    In  this  contention  they  are  supported  by  the  referee,  and 
his  opinion  was  confirmed  by  the  court.    The  intervener,  on  the  other 
hand,  insists  that  holding  tiiese  conveyances  they  do  assert  title  by 
deed,  and  that,  the  chain  being  imperfect,  there  is  outstanding  a  title 
in  the  heirs  of  Samuel  Spruill.    He  offered  in  evidence  a  conveyance 
of  all  these  heirs  to  him  of  the  undivided  third  part  of  this  land  held 
by  their  ancestor.    In  other  words,  his  position  is  that  Jarvis  and 
Walker  have  a  clear  title  to  two  thirds  only  of  the  land,  and  that  the 
remaining  third  rests  in  him.    That  Caroline  Walker,  therefore,  in- 
stead of  being  entitled  to  two-sixteenths  of  the  whole,  is  entitled  only 
to  two-sixteenths  of  two-thirds,  and  that  in  the  decree  of  partition 
the  court  should  either  allow  him  this  two-sixteenths  of  two-thirds,, 
and  the  one-third  of  the  whole  tract  sought  to  be  partitioned,  or  sus- 
pend the  proceedings  in  partition  until  he  can  establish  his  title  at  law. 
The  original  proceedings  for  partition  in  this  case  were  betwe«i 
the  East  Coast  Cedar  Company  and  the  Richmond  Cedar  Works. 
William  A.  West  filed  his  petition  for  leave  to  intervene.    In  so  doing 
he  recogniaes  the  jurisdiction  of  the  court  in  this  as  a  partition  case, 
and  submits  himself  to  its  decree.    He  was  and  is  a  necessary  party 
to  this  suit.    He  claims  an  undivided  interest  in  the  lands  sought 
to  be  partitioned,  recognizing  that  the  parties  complainant  and  de- 
fendant also  have  an  undivided  interest  in  the  same  lands.    In  other 
words,  he  claims  to  be  a  tenant  in  common  with  them.    This  asser- 
tion on  his  part  is  recognized,  and  only  the  extent  of  his  interest 
claimed  is  denied.    He  certainly  is  a  necessary  party.    In  Barney  v. 
Baltimore  City,  6  Wall.  280,  18  L.  Ed.  825,  the  question  was  dis- 
cussed.   Mr.  Justice  Miller  puts  co-tenants  in  common  in  a  suit  for 
partition  in  that  class  of  persons  whose  relations  to  the  suit  are  soch 
that,  if  their  interest  and  their  absence  were  formally  brought  to 
the  attention  of  the  court,  it  will  require  them  to  be  made  parties, 
if  within  the  jurisdiction,  before  deciding  the  case.    The  reasons  given 
by  the  learned  justice  are  very  strong,  and  may  assist  in  the  further 
elucidation  of  this  case.    He  says: 

"If  a  decree  Is  made  which  is  intended  to  bind  them.  It  is  manifestly  unjust 
to  do  this  when  tiiey  are  not  parties  to  the  suit  and  have  no  opportunity  to  be 
heard.  But,  as  the  decree  cannot  bind  them,  for  that  very  reason  the  court 
cannot  afford  the  relief  asked  to  the  other  parties.  If,  for  instance,  the  decree 
should  partition  the  lands,  ♦  ♦  ♦  the  particiilar  pieces  of  land  allotted  to 
the  parties  before  the  court  would  still  be  undivided  as  to  those  parties  whose 
interest  in  each  piece  would  remain  as  before  the  partition.  And  they  could 
at  any  time  apply  to  the  proper  court,  and  ask  a  repartition  of  the  whole  tract 
unaffected  by  any  decree  in  this  case,  because  they  cannot  be  bound  by  a  de- 
cree to  which  they  are  not  parties." 

In  Willard  v.  Willard,  145  U.  S.  116,  12  fiup.  Ct.  818,  36  L.  Ed.  644, 
a  tenant  in  common  whose  title  in  an  undivided  share  of  the  land 
is  clear,  is  entitled  to  a  partition  as  a  matter  of  right. 

This  being  the  case,  the  circuit  court  very  properly  allowed  the  peti- 
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tioner  to  intervene  for  hia  interest  and  to  become  a  party  defendant 
to  the  suit.  In  his  answer  he  sets  up  his  claim,  and  seeks  ,to  sup- 
port it  by  testimony.  He  claims  an  interest  in  the  land  equal  to 
1,480J  acres,  made  up  of  the  interest  of  Caroline  Walker  therein  now 
held  by  him,  and  of  an  undivided  third  therein  as  alienee  of  the  heirs 
of  8amuel  Spruill. 

It  is  objected  to  this  claim  that  the  intervener  is  estopped  from 
making  it  as  he  claims  under  Caroline  Walker,  and  this  assertion  of 
a  title  in  one- third  of  the  tract  as  alienee  of  SpruilFs  heirs  is  in  deroga- 
tion of  her  title.  But  there  is  nothing  in  the  record  which  shows  how 
much  of  this  land  he  claimed  by  or  for  Caroline  Walker.  The  inter- 
vener holds  her  right,  title,  and  interest  therein,  without  designa- 
tion of  what  that  right,  title,  and  interest  is.  And,  if  she  did  claim 
an  undivided  interest  in  the  whole  fee  in  the  entire  tract,  there  can 
be  no  legal  objection  to  his  attempt  to  strengthen  his  own  title  by 
the  purchase  of  an  outstanding  claim.  Freem.  Co-Ten.  §  154  et  secj. 
The  most  that  the  other  parties  can  assert  is  the  right  to  secure  the 
benefit  of  this  by  offering  to  pay  and  by  paying  their  proper  propor- 
tion of  the  expense.  Id.  As  they  have  done  neither,  it  is  not  nec(*H- 
sary  to  pass  on  this  question.    Id.  §  156. 

The  intervener  being  properly  a  party,  does  his  assertion  of  an  in- 
terest greater  than  that  which  the  complainant  and  defendant  admit 
that  he  has  render  it  necessary  to  suspend  the  case  and  await  a  trial 
of  the  title  at  law?  It  must  be  noted  that  the  intervener  does  not 
deny  that  the  complainant  and  defendant  each  has  an  interest  in  com- 
mon in  the  land, — ^an  undivided  interest.  His  sole  contention  is  as 
to  the  amount  of  such  interest.  Nor  does  he  claim  in  any  other  char- 
acter than  as  a  co-tenant.  He  is  co-tenant  with  them  by  virtue  of 
his  holding  the  share  to  which  Caroline  Walker  was  entitled.  He  al- 
leges that  he  is  co-tenant  with  them  by  virtue  of  his  holding  the  un- 
divided share  of  Samuel  Spruill,  who  was  co-tenant  with  their  grantor, 
the  Sykoses.  So,  the  real  question  is  not  on  a  conflict  of  title,  but 
on  a  quantum  of  interest.  In  every  suit  for  partition  between  par- 
ties admitted  to  be  tenants  in  common,  the  court,  for  the  purposes 
of  partition,  must  ascertain  and  determine  the  aliquot  share  of  each 
part  owner.  This  is  absolutely  necessary  to  the  proper  exercise  of 
its  jurisdiction,  and  is  one  of  the  reasons  given  for  the  requirement 
that  every  part  owner  must  be  before  the  court.  "In  all  cases  of  par- 
tition," says  Mr.  Justice  Story,  "a  court  of  equity  does  not  act  merely 
in  a  ministerial  character  and  in  obedience  to  the  call  of  the  parties 
who  have  a  right  to  the  partition,  but  it  founds  itself  upon  its  gen- 
eral jurisdiction  as  a  court  of  equity,  and  administers  its  relief  ex 
©quo  et  bono  according  to  its  own  notions  of  general  justice  and  equity 
between  the  parties.  It  will  therefore,  by  its  decree,  adjust  all  the 
equitable  rights  of  the  parties  interested  in  the  estate,  and  courts  of 
equity,  in  making  these  adjustments,  will  not  confine  themselves 
to  the  mere  legal  rights  of  the  original  tenants  in  common,  but  will 
have  regard  to  the  legal  and  equitable  rights  of  all  other  parties  inter- 
ested in  the  estate  which  have  been  derived  from  any  of  the  original 
tenants  in  common."  Quoted  bv  Campbell,  J.,  in  McCall  v.  Carpenter, 
18  How.  at  page  306,  15  L.  Ed.  392;  Story,  Eq.  Jur.  §  65G6. 
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Hie  intervener  asked  the  court  below  to  hold  its  hand  until  the 
question  of  title  could  be  tried  at  law.  It  is  true  that  when  the  title 
of  a  c(»nplainant  is  disputed,  and  his  right  to  maintain  his  bill  for 
partition  is  denied,  a  court  of  equity  will  suspend  its  interference 
until  the  question  of  legal  title  has  been  determined  at  law.  Pom. 
Eq.  Jur.  §§  1388,  1392;  Vint  t.  King,  Fed.  Cas.  No.  16,950;  Brown 
V.  Coal  Co.,  25  U.  S.  App.  112,  13  C.  C.  A.  66,  65  Fed.  636.  The  com- 
plainant in  a  bill  for  partition  has  no  standing  in  court  unless  his 
title  as  co-tenant  is  admitted  or  has  been  established  at  law.  But 
in  this  case  there  is  no  denial  of  the  title  of  the  complainant,  nor  ot 
its  right  or  of  the  right  of  the  defendant  to  a  partition.  The  tenancy 
in  common  is  admitted,  and  these  two  parties  and  the  intervener  are 
without  question  the  tenants  in  common.  The  position  of  the  inte^ 
vener  is  this:  By  reason  of  his  acquisition  of  the  interest  of  Caroline 
Walker,  he  is  co-tenant  with  them  in  all  the  land  held  by  Jarvis  and 
Walker.  By  reason  of  the  acquisition  by  him  of  the  interest  of  the 
heirs  of  Samuel  Spruill,  he  is  co-tenant  with  them  in  the  tract,  as  they 
hold  under  Sykes,  who,  as  he  claims,  was  co-tenant  with  Samud 
Spruill.  So  the  question  is  not  one  of  title  affecting  the  right  to  ask 
a  partition,  without  establishing  which  partition  could  not  be  allowed; 
but,  granting  that  such  a  title  exists  in  complainant  as  would  entitle 
it  to  sustain  a  bill  for  partition,  the  issue  is  as  to  quantum  of  inte^ 
est  in  each  co-tenant, — ^how  much  must  be  allotted  to  the  complain- 
ant and  defendant  and  the  intervener  as  their  shares,  respectively, 
in  this  land.  So,  in  this  case  the  circuit  court  sitting  in  equity  could 
go  into  this  inquiry  by  its  own  methods,  and  could  determine  the 
question.  The  court  did  not  err  in  refusing  to  hold  the  case,  and 
await  a  trial  at  law.  Agar  v.  Fairfax,  17  Ves.  533;  Adam,  Eq. 
§  231.  The  circuit  court  referred  the  question  to  a  special  master, 
one  of  the  most  experienced  and  learned  members  of  the  bar  of  its 
district.  He  found  against  so  much  of  the  contention  of  the  inter- 
vener as  claimed  that  he  was  entitled  to  an  undivided  one-third  of 
the  land. 

Jarvis  and  Walker  claimed  the  fee  in  the  whole  of  the  northern 
half  of  the  McBae  patent.  Their  claim  was  of  all  the  land  embraced 
in  deeds  executed  to  them  by  John  Sykes,  Jr.,  in  1851,  and  Joshua 
T.  McCoy  on  April  8,  1851.  These  deeds  covered  the  entire  northern 
half  of  the  McRae  tract.  This  McC-oy  deed  cannot  be  connected  with 
any  preceding  deeds.  Jarvis  and  Walker  entered  into  actual  posses- 
sion of  these  lands,  under  color  of  these  deeds,  showing  the  boundaries 
and  extent  of  their  claim.  This  was  their  color  of  title.  They 
claimed  it  against  the  world.  Their  joint  possession  was  untO 
Walker's  death,  about  1868,  and  Jarvis  remained  in  possession  until 
his  death.  May  20,  1878.  By  the  law  of  North  Carolina,  seven  years' 
adverse  possession  under  color  of  title  makes  a  good  title.  Battle's 
Revisal,  tit.  'limitation  of  Actions,"  c.  17,  §§  20,  23,  147.  As  against 
a  tenant  in  common,  the  possession  must  be  21  years.  McCulloh  v. 
Daniel,  102  N.  C.  530,  9  S.  E.  413. 

It  is  said  that  the  deeds  under  which  Jarvis  and  Walker  entered 
do  not  show  a  perfect  chain  of  title,  and  are  defective  or  inoperative 
This  does  not  aSect  them  when  produced  to  show  color  of  title.    *T!he 
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courtB,'*  Bays  the  supreme  court  in  Wright  v.  Mattison,  18  How.  56, 
15  L.  Ed.  283,  **have  concurred,  it  is  believed  without  an  exception, 
in  defining  'color  of  title'  to  be  that  which  in  appearance  is  title,  but 
which  in  reality  is  no  title.  They  have  equally  concurred  in  attach- 
ing no  exclusive  or  peculiar  character  or  importance  to  the  ground  of 
the  invalidity  of  an  apparent  colorable  title.  The  inquiry  with  them 
has  been  whether  there  was  an  apparent  or  colorable  title  under  which 
an  entry  or  a  claim  has  been  made  in  good  faith."  In  Pillow  v.  Rob- 
erts, 13  How.  477, 14  L.  Ed.  231,  the  law  is  thus  stated: 

''Statutes  of  limitation  are  founded  on  sound  policy.  They  are  statutes  of 
cepose,  and  should  not  be  evaded  by  a  forced  construction.  The  possesBlon 
which  is  protected  by  them  must  be  adverse  and  hostUe  to  that  of  the  true 
owner.  It  is  not  necessary  that  he  who  claims  their  protection  should  have 
a  good  title,  or  any  title  but  possession.  A  wrongful  possession,  obtained  by  a 
forcible  ouster  of  the  lawful  owner,  will  amount  to  a  disseisin,  and  the  statute 
win  protect  the  disseisor.  One  who  enters  upon  a  vacant  possession,  claiming 
for  himself  upon  any  pretense  or  color  of  title,  is  equally  protected  with  the  for- 
cible disseisor.  Statutes  of  limitation  would  be  of  little  use  if  they  protected 
those  only  who  could  otherwise  show  an  indefeasible  title  to  the  land.  Hence 
color  of  title,  even  under  a  void  and  worthless  deed,  has  always  been  received 
as  evidence  that  the  person  in  possession  claims  for  himself,  and,  of  course, 
adversely  to  all  the  world.  A  person  in  possession  of  land,  clearing,  improv- 
ing, and  building  on  it,  and  receiving  the  profits  to  his  own  use,  under  a  claim 
of  title,  is  not  bound  to  show  a  forcible  ouster  of  the  true  owner,  in  order  to 
evade  the  presumption  that  his  possession  is  not  hostile  or  adverse  to  him. 
Golor  of  title  is  received  in  evidence  for  the  purpose  of  showing  the  possession 
to  be  adverse,  and  it  is  difficult  to  apprehend  why  eyidence  offered,  and  compe- 
tent to  prove  that  fact,  should  be  rejected  tiU  the  fact  is  otherwise  proyen." 

In  Webber  v.  Clarke,  74  Cal.  11,  15  Pac.  431  (quoted  in  1  Am.  & 
Eng.  Enc.  Law  [2d  Ed.]  p.  852),  it  is  put  thus: 

"Tt  makes  no  dilference  that  the  grantor  had  neither  title  nor  possession, 
provided  the  deed  is  not  void  on  its  face,  and  the  parties  relying  upon  it  be- 
lieve in  good  faith  that  he  has  acquired  an  interest  under  it." 

Manufacturing  CJo.  v.  Brooks,  106  N.  C.  107, 11  S.  E.  456. 

It  is  insisted,  however,  that  Jarvis  and  Walker  hold  under  Samuel 
Spruill,  and  that  they  are  bound  by  the  deeds  to  claim  through  him. 
But  the  record  shows  that  they  claimed  title  under  color,  in  convey- 
ances of  the  entire  tract  from  John  Sykes,  Jr.,  and  Joshua  McCoy, 
and  that  on  possession  under  this  they  rely.  They  cannot  connect 
themselves  with  Samuel  Spruill,  and  have  not  done  so.  Indeed,  the 
only  standing  in  court  on  this  issue  on  the  part  of  the  intervener  is 
that  the  complainant  and  defendant  have  no  title  from  Spruill.  If 
they  had  such  title,  the  heirs  of  Spruill  could  convey  nothing.  It  is 
contended,  however,  that  Sykes  was  a  tenant  in  common  with  Spruill, 
and  that  as  Jarvis  and  Walker  hold  under  Sykes  their  possession 
must  be  for  20  years  to  bar  the  co-tenant  of  Sykes.  But  Jarvis  and 
Walker  use  the  Sykes  deed  simply  to  show  the  extent  and  character 
of  their  possession  as  color  of  title.  They  do  not  insist  upon — they 
are  not  called  upon  to  show — ^any  validity  in  that  deed  or  any  right 
of  Sykes  to  make  it.  They  rely  on  their  possession  and  claim  title 
against  the  world.  Beside  this,  they  show  also  as  color  of  title  the 
deed  of  Joshua  McCoy,  which,  under  the  testimony,  has  no  validity 
in  the  chain  of  title.  And  with  this  deed  and  the  Sykes  deed,  show- 
ing the  extent  and  boundaries  of  their  claim,  they  set  up  title  by  pos- 
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eessibn  for  more  than  seven  years.  Beside  this,  if  it  be  held  that  the 
Jarvis  and  Walker  title  must  depend  upon  the  deed  of  John  Sykes, 
Jr.,  from  this  point  of  view  the  intervener  has  no  title.  That  deed 
was  executed  on  April  22, 1851.  It  is  recorded.  It  conveys  the  whole 
tract.  McCoy's  deed  in  the  same  year  conveys  the  whole  tract  also. 
Jarvis  and  Walker  went  into  actual  possession,  and  held  joint  pos- 
session until  Walker's  death,  and  then  Jarvis  continued  the  posses- 
sion until  his  death  in  May,  1878.  These  deeds  of  Sykes  and  McCoj 
constitute  disseisin  of  Spruill,  if  he  had  any  right.  Clapp  v.  Broma- 
gham,  9  Cow.  554.  The  possession  of  Jarvis  and  Walker,  adverse 
and  continuous  thereunder,  jointly  until  1868,  and  of  Jarvis  until 
1878,  his  possession  Inuring  for  the  benefit  of  the  heirs  of  Walker, 
his  co-tenant,  gives  them  an  absolute  title.  Day  v.  Howard,  73  N.  C. 
1;  Neely  v.  Neely,  79  N.  C.  478. 

In  our  opinion,  the  circuit  court  committed  no  error  in  confirming 
the  conclusion  of  the  referee.  We  express  no  opinion  upon  the  con- 
clusion expressed  by  the  referee,  and  confirmed  by  the  court,  that  the 
intervener,  claiming  under  Caroline  Walker,  was  estopped  frwn  as- 
serting the  title  of  the  heirs  of  Spruill,  which  he  had  afterwards  pur- 
chased.   The  conclusion  reached  by  the  circuit  court  is  affirmed. 

On  Kehearing. 

(May  16,  1900.) 

A  petition  for  rehearing  has  been  filed  in  this  case,  and  has  re- 
ceived careful  consideration.  Two  points  have  been  decided  in  this 
case:  First.  That  in  a  bill  for  partition,  in  which  the  title  of  the 
complainant  seeking  partition  is  not  denied,  and  only  the  quantiun  of 
his  estate  is  disputed,  there  is  no  reason  for  ordering  an  issue  at 
law,  or  for  suspending  the  cause  in  equity  until  an  action  at  law  has 
been  had,  for  the  purpose  of  trying  title.  It  being  admitted  that  com- 
plainant has  title,  the  jurisdiction  of  the  court  cannot  be  disputed. 
Second.  When  a  party  is  permitted  to  intervene  in  a  suit  for  partition, 
because  he  claims  to  hold  an  estate  in  common  with  the  other  par- 
ties to  the  suit,  he  cannot  in  that  suit  set  up  a  title  adverse  to  the 
common  title.  To  do  this  he  must  proceed  in  an  independent  action 
at  law.  The  East  Coast  Cedar  Company  filed  its  bill  against  the 
Richmond  Cedar  Works,  seeking  partition  of  certain  lands  in  the 
state  of  North  Carolina,  in  which  the  parties  complainant  and  defend- 
ant were  tenants  in  conmion.  They  claim  these  lands  under  mesne 
conveyances  from  the  heirs  of  Bannister  Jarvis  and  Levy  Walker, 
who  had  held  the  tract  of  land  sought  to  be  partitioned  as  tenants 
in  common.  The  purpose  of  the  suit  was  the  partition  of  the  Jarvis 
and  Walker  title.  After  this  suit  was  instituted,  William  A,  West, 
the  appellant,  sought  to  intervene  therein.  He  could  do  so  only  be- 
cause of  his  claim  to  represent  a  portion  of  the  Walker  interest  as 
alienee  of  Caroline  Walker,  one  of  the  heirs  of  Levy  Walker.  Except 
for  his  claim  as  tenant  in  common  with  the  other  parties  to  the  suit 
in  the  Jarvis- Walker  lands,  he  could  have  had  no  standing  in  a  suit 
in  equity  for  partition  of  this  title.  Proceedings  for  partition  are 
not  appropriate  for  a  contest  in  respect  to  title.    McCall  v.  Carpenter, 
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18  How.  297,  15  L.  Ed.  389.    Had  he  claim  in  this  land  from  an  ad- 
verse source,  his  remedy  was  at  law,  in  an  action  to  try  the  title.    His 
prayer  to   intervene  was  allowed.    He  did  intervene  and  filed  his 
-answer,  claiming  a  large  part  of  the  land.    He  based  his  claim  upon 
the  assertion  ihat  Jarvis  and  Walker  were  not  sole  owners  of  the 
tract  sought  to  be  partitioned,  but  that  there  was  an  outstanding  ad- 
verse title  in  one  Spruill  to  the  one-third  of  this  tract,  which  title, 
he  averred,  was  now  in  him.    The  court  below  held,  in  effect,  that  the 
proceeding  before  it  was  the  partition  of  the  Jarvis- Walker  title; 
that  to  this  suit  only  those  persons  claiming  as  tenants  in  common 
under  that  title  were  necessary  parties;  that  the  intervener  had  been 
admitted  only  because  he  claimed  through  an  heir  of  Walker;   and 
that  in  that  suit  he  could  not  set  up  a  title  adverse  to  the  Jarvis  and 
Walker  title.    In  this  conclusion  this  court  concurred,  and  the  opin- 
ion filed  limits  its  affirmation  of  the  decree  of  the  circuit  court  to  this 
conclusion.    With  some  of  the  conclusions  of  law  of  the  special  mas- 
ter, approved  by  the  court,  this  court  did  not  concur,  and  so  expressed 
itself  in  its  opinion.    In  one  of  these  specially,  to»wit,  that  the  inter- 
vener was  estopped  from  asserting  the  title  of  the  heirs  of  Spruill, 
because  he  had  had  a  conveyance  of  the  interest  of  Caroline  Walker, 
this  court  carefully  refrained  from  expressing  any  conclusion.    In 
the  opinion  filed  by  this  court,  the  writer  of  the  opinion  discusses  the 
validity  of  the  claim  of  the  heirs  of  Spruill,  and  expresses  the  conclu- 
sion that  Jarvis  and  Walker  had  an  absolute  title.    This,  perhaps,  was 
a  discussion  aside  from  the  real  points  decided,  and  may  be  obiter 
dictum.    But  in  the  conclusion  reached  by  the  court,  that  in  this  pro- 
ceeding for  partition  in  equity  an  intervener  who  is  admitted  as  a 
party  because  he  claims  under  a  common  title  with  the  other  parties 
cannot,  after  he  comes  in,  set  up  an  outstanding  title  adverse  to  that 
under  which  the  other  parties  claim,  we  see  no  error.    If  the  inter- 
vener wishes  to  establish  such  a  title,  he  must  proceed  in  a  separate 
action  at  law. 


aOl  Fed.  023.) 

CINCINNATI,  N.  O.  &  T.  P.  RY.  CO.  et  al.  ▼.  GRAT. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  8,  1900.) 

No.  793. 

1.  Li  KIT  ATTON8— Commencement  of  Action— Amendments. 

Amendments  to  a  petition  against  a  railroad  receiver  to  recover  damages 
for  the  death  of  an  employ^  do  not  constitute  new  suits  for  the  purpose 
of  limitations,  where  the  substantive  cause  of  action  In  both  original  and 
amended  petitions  was  the  negligence  of  the  receiver. 
^  Master  and  Servant— Fellow  Servants. 

The  general  yard  master  and  a  yard  foreman  in  the  switch  yards  of  a 
railroad  company  are  fellow  servants.  ^ 
8.  Same— New  Appliances— Failure  to  Instruct  Servant. 

The  receiver  of  a  railroad  substituted  a  new  and  different  switch  for  one 
formerly  used  in  a  switch  yard.    The  new  switch  was  a  reasonably  safe 

1  As  to  who  are  fellow  servants,  see  notes  to  Railroad  Co.  v.  Smith,  8  C.  C. 
A.  668;  Railway  Co.  v.  Johnston,  9  C.  O.  A.  596;  and  Fllppin  v.  Kimball,  31 
<3.  C.  A.  286. 
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appliance,  and  properly  constructed,  but  It  operated  In  a  different  manner 
from  the  former  one,  and,  under  very  probable  conditions,  was  dangerous 
to  those  using  it,  and  not  acquainted  with  its  operation,  but  no  regula- 
tions as  to  its  use  or  other  instructions  were  given  the  employes  in  the 
yard.  Within  two  or  three  days  after  the  switch  was  put  in  a  car  was 
derailed  in  attempting  to  pass  over  it,  and  a  yard  foreman  who  was  riding 
thereon  was  killed,  under  circumstances  clearly  indicating  that.  If  be  had 
known  the  manner  in  which  the  switch  was  operated,  the  accident  wouM 
not  have  occurred.  Held,  that  the  receiver  was  liable  for  bavins  failed 
in  his  duty  to  give  proper  instructions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky. 

Samuel  Thomas,  as  complainant,  instituted  a  suit  in  equity  in  the  court  be- 
low, having  for  its  chief  purpose  the  foreclosure  of  a  mortgage  on  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway.    Pending  the  Utigation,  the  ap- 
pellant S.  M.  Felton  was  appointed  the  receiver  of  the  court  in  the  canse,  and 
was  charged  with  the  duty  of  continuing  the  operations  of  the  railroad.    An 
order  was  entered  requiring  aU  persons  having  dalms  against  the  receiver  to 
file  them  with  the  master,  Richard  P.  Ernst  Esq.,  instead  of  formally  suing 
upon  them,  and  he  was  directed  to  report  thereon.    In  pursuance  of  this  re- 
quirement the  appellee,  whose  intestate  husband  was  killed  while  in  the  serv- 
ice of  the  receiver,  filed  a  petition  before  the  master,  setting  up  her  daiin  to 
damages,  and  no  objection  was  made  to  this  form  of  proceeding.    The  petition 
was  several  times  amended  during  the  progress  of  the  hearings,  and  again 
with  leave  of  the  court  at  the  trial.    The  material  facts  of  the  case,  as  we  find 
them  from  the  record,  are  that  the  petitioner's  intestate,  Fletcher  B.  Gray, 
was  a  yard  foreman  in  the  service  of  the  receiver,  in  the  extensive  yards  of 
the  railway  company  at  Somerset,  Ky.,  on  Sunday,  March  26,  1893;  that  two 
or  three  days  before  that  date  the  receiver  for  the  first  time  had  placed  m 
the  track  of  the  railroad  in  the  yards  at  that  point  what  is  called  an  "automatic 
switch,"  in  substitution  for  one  of  a  different  sort,  but  had  made  no  rules  to 
govern  its  use,  nor  had  the  receiver  given  any  notice  of  its  dangerous  character 
under  certain  probable  conditions,  nor  any  other  instructions  upon  the  sub- 
ject, and  it  is  not  shown  that  Gray  knew  anything  which  was  not  apparmt 
of  the  nature  of  the  new  appliance  further  than  that  one  Fred.  Oook,  the 
general  yard  master,  had  informed  the  employ^  that  the  switch  worked  auto- 
matically; that  in  fact,  however,  the  switch  was  not  intended  by  the  receiver 
to  be  left  to  work  Itself  aotomaticaUy,  but  It  was  intended  that  it  should 
always  be  set  by  hand;   that  it  was  in  some  sense  a  switch  for  emergencies, 
though  our  view  of  the  precise  character  of  the  switch  will  be  stated  further 
along;   that  the  said  Oook  was  general  '<^ard  master  and  in  complete  control 
of  the  yards;   that  upon  the  date  named  he  got  upon  an  engine,  attached  to 
the  front  of  which  were  two  caboose  cars,  and  to  the  rear  another  caboose, 
which  was  many  tons  lighter  than  the  engine;   that  the  train  thus  made  up 
was  moved  backward,  the  engine  being  reversed,  thus  throwing  the  single 
caboose  in  front  of  the  train  as  it  was  moved  rapidly  south  along  the  main  track 
through  the  yards;   that  the  engine,  in  the  temporary  absence  of  the  regular 
engineer,  was  operated  by  Cook,  who,  however,  was  not  an  experienced  en- 
gineer;   that  Gray  was  on  the  front  caboose  of  the  moving  train;    that  the 
switch  was  open;   that  Gray's  attention  was  called  to  this  fact  as  the  train 
approached  it,  but  he  said  it  was  all  right,  a  remark  probably  made  because 
he  relied  upon  what  Cook,  the  general  yard  master,  had  told  the  employ^ 
to  the  effect  that  the  switch  worked  automaticaUy;   that  the  train,  moving  at 
the  rate  of  18  or  20  miles  an  hour,  went  upon  the  switch;    that  it  was  not 
thrown  by  the  caboose  in  front,  but  that  the  latter  mounted  the  rail,  and 
went  off  the  track  upon  the  right  side,  while  the  force  and  weight  of  the 
engine  following  threw  the  switch  as  It  went  through  it,  thereby  keeping 
the  engine  and  the  other  caboose  cars  upon  the  track  until  the  engine  was 
thrown  off  to  the  left  by  the  front  caboose  in  consequence  of  Its  derailment; 
that  there  was  at  the  time  a  box  car  standing  on  another  and  parallel  trade, 
and  the  caboose  upon  which  Gray  was  riding  when  It  was  derailed  came  in 
collision  with  the  box  car,  whereby  he  was  mortally  wounded,  and  soon  afte^ 
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wtrds  died.  It  is  also  claimed  that  the  plates  upon  which  the  switch  was  to 
moTe,  in  being  opened  and  closed,  were  not  oiled,  but  were  impeded  by  the 
presence  of  loose  cinders  or  slag,  which  prevented  the  prompt  closing  of  the 
switch.  It  is  shown  that  this  character  of  switch  had  been  in  use  upon  other 
railroads  for  many  years;  that  the  one  in  use  here  was  well  constructed  and  of 
good  quality,  and  that  it  had  been  carefully  selected,  and  was  up  to  the 
standard  of  such  appliances.  It  also  appears  that  the  railroad  track  was  in 
good  condition  at  the  time.  Upon  these  facts  the  master  reported  that  th^ 
recelTer  should  pay  the  administratrix  of  Gray  the  sum  of  $8,000  as  damages, 
the  circuit  court  approved  this  action  of  the  master,  judgment  was  entered 
accordingly,  and,  a  petition  for  rehearing  having  been  denied,  the  case  comes 
here  upon  appeid  from  that  judgment. 

Edward  Colston,  for  appellants. 
C.  M.  Cisty  for  appellee. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  EVANS,  District 
Judge. 

EVANS,  District  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

Error  is  assigned  by  appellant  upon  the  action  of  the  court  below 
in  permitting  the  filing  of  certain  amended  petitions,  but,  as  these 
were  matters  entirely  within  the  sound  discretion  of  the  trial  court, 
the  authorities  are  uniform  to  tiie  effect  that  such  action  is  not  review- 
able upon  appeal  This  rule  applies  quite  as  forcefully  to  the  amended 
petition  permitted  to  be  filed  at  or  near  the  final  hearing  of  the  case  as 
to  the  others.  Corrections  and  amendments  of  pleadings  are  liberally 
allowed  in  order  to  subserve  the  ends  of  justice,  and  to  secure  a  thor- 
ough presentation  of  the  claim  or  defense,  so  that  its  merits  may  be 
folly  disclosed.  There  was  therefore  no  reviewable  error  in  the  action 
of  the  circuit  court  in  this  respect. 

After  the  judgment  in  the  court  below  the  appellant's  counsel  pre- 
sented a  petition  for  a  rehearing,  which  was  denied,  and  error  is  also 
assigned  upon  that  action  of  the  court  We  need  not  do  more  than  say 
that  the  cases  all  agree  that  the  action  of  the  trial  court,  upon  peti- 
tions of  this  character  and  upon  motions  for  new  trials,  is  not  assign- 
able for  error.  They  are  matters  of  discretion  entirely.  It  is  unnec- 
essary to  cite  authorities  upon  this  point. 

Nor  do  we  think  that  the  Kentucky  statute  of  limitations  bars  the 
claim  of  the  petitioner.  The  claim  arose  when  the  injury  occurred, 
on  March  26,  1893.  The  original  petition  was  filed  September  18, 
1893,  much  less  than  the  required  one  year  after  the  injury.  The  sec- 
ond amended  petition  was  filed  on  December  26,  1895,  a  former  one 
not  appearing  in  the  record,  and  the  third  was,  by  express  leave  of  the 
court,  filed  on  April  25,  1899.  The  last  amendment  was  possibly  de- 
signed rather  to  make  the  pleadings  conform  to  the  proof  than  for  any 
other  purpose.  It  may  be,  and  doubtless  is,  true  that,  when  an  amend- 
ed petition  sets  up  an  entirely  new  and  distinct  cause  of  action,  time, 
iind«  the  statute,  will  not  cease  to  run  until  the  date  of  filing  it. 
Cecil  V.  Sowards,  10  Bush,  96;  Leatherman  v.  Times  Co.,  88  Ky.  292, 
11 8.  W.  12.  But  this  rule  by  no  means  applies  to  a  case  such  as  we 
have  before  us,  in  which  the  original  and  real  cause  of  action,  namely, 
tte  negligence  by  which  Gray  was  injured,  was  never  departed  from 
nor  abandoned.    The  plaintiff  only  restated  the  circumstances  of  the 
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injury  as  the  investigation  appeared  to  develop  them;  but  these  were 
the  particulars,  the  details  merely,  of  the  substantive  claim,  stated  in 
general  terms,  that  the  injury  to  Gray  was  due  to  the  inculpating  neg- 
ligence of  the  receiver. 

The  action  itself,  to  recover  damages  for  that  negligence  and  its 
results,  was  the  principal  thing,  whatever  may  have  been  the  details 
incident  thereto,  and  was  conmienced  within  one  year,  and  was  not 
barred  by  the  statute  of  limitations  by  reason  of  the  supplying,  by 
amendment,  of  any  omission,  or  by  correcting  any  error  in  the  original 
statement  of  the  petitioner's  claim  that  her  intestate  was  injured  by 
the  receiver's  negligence,  whether  the  details  of  its  happening  were 
one  way  or  another.  For  the  injuries  complained  of  the  suit  was, 
without  any  objection  to  its  form,  instituted  before  the  master  in  the 
way  already  mentioned,  and,  although  the  means  and  manner  of  the 
infliction  of  these  injuries  were  variously  stated,  the  appellee,  as  we 
have  seen,  always  relied  upon  the  original  claim  that  her  intestate  was 
injured  by  the  negligence  of  the  receiver.  It  does  not  appear,  there- 
fore, that  this  assignment  of  error  is  well  taken.  The  action  was 
brought  within  the  year  allowed  by  the  Kentucky  statute.  It  has  been 
prosecuted  continuously  from  that  time  until  now,  and  the  generic 
cause  of  action  has  always  been  the  same. 

It  was  insisted  in  the  circuit  court,  as  it  is  here,  that  Cook  was  not 
a  fellow  servant  of  Gray,  but  a  vice  principal,  and  that  his  negligence 
in  running  the  train  through  the  switch  when  it  was  open,  and  his  fail- 
ure to  accurately  instruct  the  employes  of  the  receiver  as  to  the  limita- 
tions upon  its  use,  were  not  the  negligent  acts  merely  of  a  fellow  serv- 
ant in  the  same  employment  with  the  decedent,  but  w&e  those  of  the 
master  himself,  in  whose  employ  as  vice  principal  it  was  claimed  Cook 
in  these  respects  stood.  We  cannot  accept  this  view,  but  agree  with 
the  learned  circuit  judge  in  his  opinion  that  CJook  was  the  fellow  serv- 
ant of  Gray,  and  that  no  liability  arose  out  of  what  he  did  at  the  time 
of  the  accident  nor  previously  in  reference  to  the  switch.  This  con- 
clusion seems  unavoidable  upon  the  authority  of  many  cases.  Among 
them  we  need  only  cite  Kailroad  Co.  v.  Peterson,  162  XJ.  8.  346, 16  Sup. 
€t.  843,  40  L.  Ed.  944;  Railroad  Co.  v.  Baugh,  149  U.  S.  369,  13  Sup. 
Ct.  914,  37  L.  Ed.  772;  fiame  v.  Camp,  31  U.  S.  App.  236,  13  C.  C.  A. 
233,  65  Fed.  952. 

In  accepting  a  voluntary  employment,  a  servant,  as  is  well  unde^ 
stood,  assumes  all  the  ordinary  and  obvious  risks  of  such  employment, 
including  those  arising  from  the  negligence  of  his  fellow  servants; 
but,  in  the  view  we  take  of  the  facts  of  this  case,  our  decision  must  rest 
upon  another  phase  of  it.  As  we  have  seen,  the  form  of  switch,  which 
is  called  automatic,  while  long,  successfully,  and  safely  used  by  other 
roads,  had  been  in  use  in  the  yards  of  this  railroad,  when  Gray  was  in- 
jured, only  two  or  three  days,  and  it  is  not  shown  that  he  pers<mally 
had  any  previous  knowledge  of  the  workings  or  operations  of  such  a 
switch,  particularly  in  so  far  as  they  differ^  from  the  old  cme,  which 
it  had  replaced.  No  instructions  had  been  given  by  the  receiver  ex- 
plaining the  uses  of  this  new  appliance;  nor  had  any  notice  been 
given  of  the  possible  dangers  of  its  use  under  certain  altogether  prob- 
able circumstances;  nor  had  any  regulations  whatever  been  promol- 
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gated  respecting  its  operations,  although  in  some  important  respects 
they  were  very  different  from  those  of  the  old  one.  True,  the  switch 
cannot  be  regarded  as  dangerous  per  se,  but  certainly  there  were  con- 
ditions upon  which  it  might  become  most  dangerous,  and  these  were 
unknown  to  Gray.  They  existed,  but  he  was  not  notified  of  it. 
Though  possibly  unfortunately  called  an  '^automatic  switch,"  it  was 
not  intended  to  do  its  own  work,  but  was  intended  always  to  be  set 
by  hand,  though  its  automatic  feature  was  expected  to  be  a  useful  safe- 
guard in  any  time  of  emergency  due  to  a  negligent  or  accidental  omis- 
sion to  set  it  by  hand.  In  this  sense,  and  in  this  sense  only,  it  was  an 
emergency  switch.  It  is  not  shown  that  Gray  had  notice  of  these 
facts.  On  the  contrary,  the  little  information  he  had  aboui  thr  opera- 
dons  of  the  switch  tended  rather  to  show  him  that  it  wa*=^  u  labor-sav- 
ing device,  which  was  designed  to  avoid  the  work  of  set*.  .!  by  hand, 
and  leave  it  to  be  operated  upon  by  the  force  of  moving  cars  and  en- 
gines as  they  came  upon  it,  thus  doing  its  own  work. 

It  is  true  that  the  general  purpose  and  operations  of  an  ordinary 
railroad  switch  were  perfectly  understood  by  Gray,  and  that  if  there 
had  been  nothing  more  in  this  case  than  the  act  of  a  fellow  servant  in 
running  a  train  through  a  switch,  known  and  seen  to  be  open,  there 
would  not  be  the  slightest  right  to  recover  for  the  injury  inflicted  in 
that  way.  But  here  there  was  a  new  kind  of  switch,  very  recently  put 
in.  The  methods  of  its  operation,  particularly  wherein  they  differed 
from  those  of  the  former  switch,  had  not  been  explained  to  Gray,  and 
were  not  obvious.  The  name  "automatic"  possibly,  and  even  prob- 
ably, carried  an  idea  which  gave  weight  to  tiie  general  yard  master's 
statement  to  the  employes  that  the  new  switch  would  work  itself, 
though,  in  fact,  the  receiver  never  intended  that  it  should  be  operated 
in  that  manner.  No  notice  was  given  that  put  the  employes  gener- 
ally, or  Gray  especially,  in  possession  of  the  fact  that  the  switch,  while 
automatic  in  name,  did  not  operate,  and  was  not  intended  to  operate, 
of  itself,  nor  otherwise  than  in  such  manner  as  required  it  always  to 
he  set  by  hand;  nor  had  there  been  made  or  published  any  general 
regulations  upon  the  subject  for  the  guidance  of  the  servants  who 
were  to  use  the  new  switch.  It  is  by  no  means  certain  that  the  name 
•or  description  of  the  new  switch  as  "automatic"  was  not  so  far  mis- 
leading and  dangerous  as  to  give  stress  to  the  necessity  for  notice  and 
instruction. 

Upon  the  facts  shown,  we  think  it  is  not  difficult  to  deduce  from 
the  authorities  the  rules  which  fix  the  duties  of  the  master  in  cases 
like  this,  and  determine  the  tests  of  his  responsibilities  to  his  servants. 
The  considerations  which  demand  that  the  master  shall  furnish  for  his 
employes  reasonably  safe  appliances  for  doing  the  work  imposed  upon 
them  necessarily  reach  to  and  include  the  requirement  that  when  new, 
^nd,  80  far  as  they  differ  and  as  far  as  the  particular  work  is  con- 
cerned, unknown  and  untried,  appliances  are  substituted  for  old  ones, 
he  shall  give  full  and  plain  instructions  to  employes  as  to  the  parts 
^  such  appliances  which  are  new  in  operation,  in  order  that  a  servant 
Diay  have  a  fair  opportunity,  before  incurring  danger,  to  understand 
the  difference  which  might,  if  unknown,  produce  it.  This  obligation 
on  the  master  is  equally  as  strong  when  appliances  are  put  in  which 
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differ  only  in  some  respects  from  old  ones  for  which  thej  are  substi- 
tuted as  it  is  when  there  is  the  beginning  of  a  work  or  when  appliances 
are  more  radically  or  even  entirely  changed.  And,  indeed,  this  duty 
of  the  employer  is  emphasized  when  ignorance  of  the  points  of  novelty, 
either  of  design  or  of  operation,  in  the  sabstitnted  appliance  may,  as 
here,  involve  the  most  serious  consequences  affecting  the  safety  and 
lives  of  the  servants.  The  obvious  fact  is  that  if  instruction  or  notice 
of  the  exact  situation,  in  respect  to  the  new  switch  and  its  operations, 
had  been  given  in  this  case,  the  accident  would  not  have  occurred,  at 
least  in  the  way  it  did.  This  iUustrates  the  extreme  importance  of  the 
duty  of  the  master  in  regard  to  making  known  the  difference  between 
the  workings  of  the  new  and  the  old  machinery,  especially  where  that 
difference  is  the  one  which,  if  unknown,  might  bring  about  dangerous 
conditions  or  consequences.  The  servant  in  such  cases  is  entitled  to 
notice  and  information  upon  these  points,  and  it  is  the  duty  of  the 
master  to  give  it  His  failure  to  do  so  is  negligence.  In  the  ease 
before  us  ^ere  was  negligence  in  this  respect,  and  we  do  not  doubt 
that  it  was  the  proximate  cause  of  the  injury  to  Gray. 

In  speaking  of  the  general  rule  that  the  master  is  exempt  from  lia- 
bility to  one  servant  for  injuries  caused  by  the  negligence  of  a  fellow 
servant  in  the  same  employment,  and  of  certain  exceptions  thereto, 
the  supreme  court,  in  the  case  of  Hough  v.  Railroad  Co.,  100  U.  S.  217, 
25  L.  Ed.  615,  said: 

"One,  and  perhaps  the  most  important,  of  those  exceptions  arises  from  the 
obligation  of  the  master,  whether  a  natm^  person  or  a  corporate  body,  not 
to  expose  the  servant,  when  conducting  the  master's  business,  to  perils  or 
hazards  against  which  he  may  be  guarded  by  proper  diligence  upon  the  part 
of  the  master.  To  that  end  the  master  is  bound  to  observe  aU  the  care 
which  prudence  and  the  exigencies  of  the  situation  require  in  providing  the 
servant  with  machinery  or  other  instrumentalities  adequately  safe  for  use 
by  the  latter.  It  is  implied  in  the  contract  between  the  parties  that  the 
servant  risks  the  dangers  which  ordinarily  attend  or  are  indd^it  to  the  busi- 
ness in  which  he  voluntarily  engages  for  compensation,  among  which  is  the 
carelessness  of  those,  at  least,  in  the  same  work  or  emplo3rment,  with  whose 
habits,  conduct,  and  capacity  he  has,  in  the  course  of  his  duties,  an  oppor- 
tunity to  become  acquainted,  and  against  whose  neglect  or  incompetency  he 
may  himself  take  such  precautions  as  his  inclination  or  judgment  may  suggest 
But  it  is  equally  implied  in  the  same  contract  that  the  master  shaU  supply  the 
physical  means  and  agencies  for  the  conduct  of  his  business.  It  is  also  implied, 
and  public  policy  requires,  that  in  selecting  such  means  he  shall  not  be  want- 
ing in  proper  care.  His  negligence  in  that  regard  is  not  a  hazard  nsually  or 
necessarily  attendant  upon  the  business.  Nor  is  it  one  which  the  servant,  in 
legal  contemplation,  is  presumed  to  risk;  for  the  obvious  reason  that  the 
servant  who  is  to  use  the  instrumentalities  provided  by  the  mast^  has,  ordi- 
narily, no  connection  with  their  purchase  in  the  first  instance,  or  with  their 
preservation  or  maintenance  in  suitable  condition  after  they  have  been  supplied 
by  the  master." 

In  the  case  of  Mather  v.  Rillston,  156  U.  S.  399, 15  Sup.  Ct  467,  39 
L.  Ed.  470,  where  the  circumstances  were  such  as  to  call  for  stroBg 
and  emphatic  language,  the  court  said: 

"Indeed,  we  think  it  may  be  laid  down  as  a  legal  principle  that  in  all  occu- 
pations which  are  attended  with  great  and  unusual  danger  there  must  he  wed 
aU  appliances,  readily  attainable,  known  to  science  for  the  prevention  of  acci- 
dents, and  that  the  neglect  to  provide  such  readily  attainable  appliances  wHl 
be  regarded  as  proof  of  culpable  negligence.    If  an  occupation  attended  with 
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danger  can  be  prosecuted  by  proper  precautions  without  fatal  results,  such 
precautions  mnst  be  taken  by  the  promoters  of  the  pursuit  or  employers  of 
laborers  thereon.  Liability  for  injuries  following  a  disregard  of  such  precau- 
tions win  otherwise  be  incurred,  and  this  fact  should  not  be  lost  sight  of.  So, 
too,  if  persons  engaged  .in  dangerous  occupations  are  not  informed  of  the 
accompanying  dangers  by  the  promoters  thereof,  or  by  the  employers  of  labor- 
ers thereon,  and  such  laborers  remain  in  ignorance  of  the  dangers  and  suffer 
in  consequence,  the  employers  will  also  be  chargeable  for  the  injuries  sus- 
tained. Both  of  these  positions  should  be  borne  constantly  in  mind  by  those 
who  engage  laborers  or  agents  in  dangerous  occupations,  and  by  the  laborers 
themselyes  as  reminders  of  the  duty  owing  to  them.  These  two  conditionif 
of  liability  of  parties  employing  laborers  in  hazardous  occupations  are  of  the 
highest  importance,  and  should  be  in  all  cases  strictly  enforced.  Further  than 
this,  it  is  plain  from  what  has  already  been  stated  that  the  plaintiff  knew 
nothing  of  the  special  dangers  attending  his  work,  or  that  he  was  at  all  in- 
formed by  the  defendants  on  the  subject.  His  testimony  is  positive  on  this 
point,  and  is  not  contradicted  by  any  one.  With  that  fact  shown,  there  was 
no  ground  for  any  charge  of  contributory  negligence  on  his  part." 

While  the  facts  of  that  case  were  quite  different  from  those  in  the 
case  before  us,  the  general  principles  announced  as  to  the  duty  of  the 
master  may  well  find  application  here  to  the  extent,  at  least,  that  such 
ai^licatlon  is  called  for.  It  may  be  that  the  principles  enforced  there 
would  create  a  rule  of  liability  beyond  that  demanded  in  this  case,  and 
they  might  establish  a  test  of  duty  for  the  master  much  more  exacting 
thaii  is  required  in  the  operations  of  a  railroad  where  the  dangers  to 
experienced  employes  are  much  less  than  those  shown  under  the  facts 
in  that  case.  Still  those  principles  do,  in  their  scope,  embrace  cases 
like  the  present,  where  the  master  so  certainly  failed  in  the  discharge 
of  his  duty  in  the  respect  already  indicated. 

In  the  case  of  Bailroad  Co.  v.  Herbert,  116  U.  S.,  at  page  648,  6  Sup. 
Ct.  593,  29  L.  Ed.  758,  in  speaking  of  the  correlative  duties  and  rights 
of  master  and  servant  in  regard  to  machinery,  appliances,  etc.,  the 
supreme  court  in  one  sentence  epitomizes  a  phase  of  the  subject  in 
this  language:  **His  [the  servant's]  contract  implies  that  in  regard 
'  to  these  matters  his  employer  will  make  adequate  provision  that  no 
danger  shaU  ensue  to  him.'^  Doubtless  the  dangers  alluded  to  were 
unnecessary  or  unknown  dangers,  but  this  statement  from  the  court's 
opinion  gives  a  clear  idea  of  the  master's  duty  in  the  case  before  us. 
Tiie  master  should  have  taken  adequate  measures  to  make  known  the 
dangers  which  persons  ignorant  of  the  workings  of  the  new  switch 
might  incur  by  its  use. 

Many  other  cases  from  the  supreme  court  might  be  referred  to  illus- 
trative of  the  general  principles  we  are  discussing,  but  we  will  only 
name  that  of  Railway  Co.  v.  Archibald,  170  U.  S.  669, 18  Sup.  Ct.  777, 
42  L.  Ed.  1188,  and  that  of  Railway  Co.  v.  Ross,  112  U.  S.  377,  5  Sup. 
Ct  184,  28  L.  Ed.  787,  where,  on  page  382, 112  U.  S.,  page  186,  5  Sup. 
Ct.,  and  page  790,  28  L.  Ed.,  the  court,  after  alluding  to  the  arguments 
by  which  the  doctrine  that  the  servant  assumes  the  known  and  ordi- 
nary risks  of  his  employment  are  supported,  said: 

"But,  however  this  may  be,  It  is  Indispensable  to  the  employer's  exemption 
from  liability  to  his  servant  for  the  consequences  of  risks  thus  incurred  that 
be  should  himself  be  free  from  negligence.  He  must  furnish  the  servant  the 
means  and  appliances  which  the  service  requires  for  its  efficient  and  safe  per- 
formance, unless  otherwise  stipulated;  nnd  if  he  fail  in  that  respect,  and  an 
-  injury  result,  he  is  as  liable  to  the  servant  as  he  would  be  to  a  stranger.    In 
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Other  words,  while  claiming  such  exemption,  he  must  not  himself  be  goUty  of 
contributory  negligence." 

In  1  Shear.  &  R.  Neg.  (5tli  Ed.)  §  202,  the  authors  say: 

"A  master  who  employs  servants  in  a  dangerous  and  complicated  business  te^ 
personally  bound  to  prescribe  rules  sufficient  for  its  orderly  and  safe  manage- 
ment, and  to  keep  his  servants  informed  of  these  rules,  so  far  as  may  be 
needful  for  their  guidance." 

And  they  amplify  the  principles  applicable  to  this  case  in  section 
203  in  the  following  language: 

"It  is  also  the  personal  duty  of  the  master,  so  far  as  he  can,  by  the  use 
of  ordinary  care,  to  avoid  exposing  his  servants  to  extraordinary  rislis  which 
they  could  not  reasonably  anticipate,  although  he  is  not  bound  to  guaranty 
them  against  such  risks,  nor  to  ginrd  against  an  accident  which  is  not  at  all 
likely  to  happen.  The  master  must  therefore  give  warning  to  his  servants  of 
all  perils  to  which  they  will  be  exposed,  of  which  he  is  or  ought  to  be  aware, 
other  than  such  as  they  should,  in  the  exercise  of  ordinary  care,  have  foreseen 
as  necessarily  incidental  to  the  business  in  the  matter  and  ordinary  course  of 
affairs,  though  more  than  this  is  not  required  of  him.  It  makes  no  difference 
what  is  the  nature  of  the  peculiar  peril,  or  whether  it  is  or  is  not  beyond 
the  master's  control.  And  it  is  not  enough  for  the  master  to  use  care  and 
pains  to  give  such  notice.  He  must  see  that  it  is  actually  given.  If,  there- 
fore, he  fails  to  give  such  warning,  in  terms  sufficiently  clear  to  caU  the  att^- 
tion  of  his  servants  to  a  peril  of  which  he  is  or  ought  to  be  aware,  he  is  liable 
to  them  for  any  injury  which  they  suffer  thereby  without  contributory  negiJ- 
gence.  Such  notice  must  be  timely;  that  is,  given  in  sufficient  time  to  enable 
the  servant  to  profit  by  it.  It  is  therefore  the  duty  of  the  master  to  give  ade- 
quate and  timely  warnings  of  changes  in  the  situation  involving  new  dangers.** 

The  last  proposition  announced  in  the  paragraph  just  quoted  is  sup- 
ported by  several  cases,  such  as  Kailroad  Co.  t.  Kerr,  148  lU.  605, 35 
N.  E.  1117;  Donahoe  v.  Railroad  Co.,  153  Mass.  356,  26  N.  E.  868 
Stephenson  t.  Ravenseroft,  25  Neb.  678,  41  N.  W.  652;  Milling  Co.  t. 
Sharp,  5  Colo.  App.  321,  38  Pac.  850.  Elliott,  in  his  work  on  Rail 
roads  (volume  3,  §§  1268, 1272, 1273),  lays  down  the  recognized  gener 
al  propositions  in  regard  to  the  duty  of  the  master  to  furnish  safe  ap- 
pliances and  safe  places  for  the  servant  to  work  in,  but  we  do  not 
deem  it  necessary  to  cite  other  authorities. 

We  conclude  that  while  the  railroad  track  in  the  yard  at  Somerset, 
and  even  the  new  switch  itself,  were  in  good  physical  condition,  and 
while  it  is  shown  that  the  receiver  used  at  least  ordinary  care  to  hare 
them  so,  still  that  the  existence  of  the  latent  dangers  connected  with 
the  operation,  by  ignorant  persons,  of  the  new  form  of  switch  just  pat 
in,  must  have  been  known  to  the  receiver,  and  that  such  information 
must  have  been  acquired  by  him,  when  he  was  purchasing  the  switch 
and  preparing  to  put  it  in  use  in  the  yard.  At  all  events,  that  he 
must  be  charged  with  having  such  information  we  cannot  doubt.  If 
this  is  true,  it  follows  that  it  was  his  duty  to  give  notice  of  those  dan- 
gers to  Gray  by  explanation  in  some  form,  or  by  rules  or  regulations 
brought  to  his  attention.  There  does  not  seem  to  have  been  anything 
of  this  kind  done.  If  notice  in  any  form  of  the  exact  facts  had  come 
to  Gray  before  he  went  upon  the  train,  his  going  would  then  have 
been  at  his  own  risk,  and  his  not  signaling  the  engineer  to  stop  the 
train  when  he  saw  that  the  switch  was  open  would  then  have  been  his 
own  folly.  Not  to  have  endeavored  to  stop  the  train  under  such  ci^ 
cumstances,  and  if  he  had  known  of  the  danger  arising  from  the 
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switch  being  open,  woald  have  been  suicidal;  but  not  to  have  made 
an  effort  to  have  the  engineer  stop,  under  the  actual  facts  as  disclosed 
by  the  evidence,  shows  the  utter  ignorance  of  Gray  of  the  danger  about 
which  the  master  should  have  seen  that  he  was  accurately  informed. 

The  general  and  correct  propositions  of  law  that  an  employer  does 
not  insure  the  safety  of  his  employ^;  that  if  the  latter  knows  of  risks, 
and  voluntarily  subjects  himself  to  them,  the  master  is  not  liable  for 
the  injury  thereby  incurred;  and  that,  generally,  all  that  is  required  of 
the  master  is  to  provide  reasonably  safe  appliances  for  the  use  of  his 
employ^  in  their  work,  and  reasonably  saie  places  for  them  to  work 
in, — are  in  no  wise  questioned.  The  sole  ground  upon  which  we  rest 
our  judgment  upon  this  case  is  that  there  was  a  latent  and  unapparent, 
but  a  very  certain  and  material,  danger  to  uninformed  employes,  ac- 
customed to  operating  the  other  form  of  switch,  in  the  use,  without 
sufficient  knowledge,  of  the  new  so-called  "automatic  switch,"  under 
the  circumstances  of  this  case,  of  which  danger  it  was  the  duty  of  the 
receiver,  who  must  have  known  of  it,  to  give,  in  some  way,  clear  and 
unmistakable  information  to  his  employes,  including  Gray.  The  fail- 
ure of  the  receiver  to  do  this  by  regulation,  rule,  notice,  or  otherwise 
was  such  negligence  upon  his  part  as  renders  him  liable  for  the  in- 
juries to  Gray,  who  was  evidently  subjected  to  a  great  risk  and  hazard, 
the  existence  of  which  he  did  not  suspect,  but  which  could  have  been 
obviated  very  easily  by  notice  to  him  from  the  better-informed  re- 
ceiver. It  results  that  the  judgment  of  the  circuit  court  must  be  af- 
firmed. 

On  Petition  for  Rehearing. 

(June  11,  1900.) 

In  an  elaborate  petition  the  court  has  been  asked  by  the  appellant 
to  rehear  this  case,  mainly  upon  the  ground  that  the  statute  of  limita- 
tions barred  the  remedy  of  the  appellee.  In  support  of  this  contention 
he  relies  chiefly  upon  the  opinion  of  the  supreme  court  in  the  case  of 
Bailway  Co.  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct.  877,  39  L.  Ed.  983. 
This  question  had  already  received  the  careful  consideration  of  the 
court,  and  there  is  nothing  in  the  opinion  referred  to  which  makes  it 
necessary  for  us  to  change  our  judgment.  In  that  action  against  the 
railway  company  for  damages,  the  plaintiff  based  his  claim  upon  the 
general  law  of  master  and  servant  and  his  rights  thereunder.  During 
the  progress  of  the  suit  an  amended  petition  was  filed,  by  which  a 
cause  of  action  was  set  up  growing  out  of  the  same  facts,  but  based  up- 
on the  rights  and  liabilities  creat^  and  existing  under  a  statute  of  the 
state  of  Kansas.  The  statute  which  supported  the  claim  made  in  the 
amended  petition  had  created  a  cause  of  action  entirely  different  from 
the  one  arising  at  common  law,  set  up  on  the  original  petition.  The 
court,  upon  that  ground  alone,  held  that  there  was  a  departure,  and 
that  the  plea  of  the  statute  of  limitations  would  therefore  prevent 
the  relief  sought  by  the  amended  petition.  To  the  case  before  us  that 
ruling  cannot  apply,  because,  if  for  no  other  reason,  there  was  no  de- 
parture. The  principle  upon  which  this  case  must  turn  is  very  differ- 
ent. In  Railroad  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36  L.  Ed. 
S29,  the  original  petition  claimed,  as  appears  from  the  record,  that  the 
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injury  resulted  'nt)ecaaBe  of  the  defective  condition  of  the  cross-ties  and 
of  the  roadbed,  through  the  negligence  of  the  receivers.''  In  the 
amended  petition  it  was  averred  tiiat  '^Gox,  in  coupling  the  cars,  as  it 
was  his  duty  to  do,  was  injured  on  account  of  the  drawhead  and  coup- 
ling pin  not  being  suitable  for  the  purposes  for  which  they  were  to  be 
used,  he  being  ignorant  thereof,  and  of  the  defective  condition  of  the 
track/'  The  statute  of  limitations  being  pleaded  to  the  amendment, 
the  court  adjudged  that  it  did  not  apply.  The  facts  in  the  case  before 
us  do  not  seem  to  differ  in  any  material  respect  from  those  in  the 
Case  of  Cox,  just  referred  to,  so  far  as  our  decision  must  depend  upon 
them.  Here,  as  in  the  Cox  Case,  the  original  petition  specified  cer- 
tain acts  of  negligence.  The  amended  petition  specified  certain  others 
which  contributed  to  or  concurred  in  producing  the  one  injury  com- 
plained of,  namely,  the  death  of  Gray. 

The  Kentucky  practice  is  quite  as  instructive  and  controlling.  In 
Greer  v.  Railroad  Co.,  94  Ky.  169,  21  S.  W.  649,  the  only  negligence 
alleged  in  the  original  petition  related  to  the  act  of  driving  or  operat- 
ing the  train.  An  amended  petition  was  tendered,  setting  up  as  addi- 
tional acts  of  negligence  that  the  guard  rail  and  coupling  pin  were  de- 
fective. The  inferior  court  refused  to  permit  the  filing  of  this  amend- 
ment, which  action  of  the  court,  under  the  Kentucky  practice,  was  re- 
viewable. The  court  of  appeals  held  that  it  was  error  to  refuse  per- 
mission to  file  the  amendment,  upon  the  ground  that  the  proposed 
amendment  was  not  a  departure,  inasmuch  as  the  cause  of  action  was 
not  changed,  and  as  the  alleged  acts  of  negligence  may  all  have  con- 
curred to  cause  the  injury. 

In  Smith  v.  Railway  Co.,  5  C.  C.  A.  557,  56  Fed.  458,  it  was  held  bj 
the  circuit  court  of  appeals  of  the  Eighth  circuit  that: 

"Where,  in  an  action  against  a  railroad  company  for  causing  the  death  of 
an  employ^,  the  original  petition  proceeds  entirely  on  the  ground  of  the  com- 
pany's negligence  in  employing  an  engineer  of  known  incompetence,  an  amend- 
ment which  alleges  that  the  engineer  was  negligent,  and  that  he  and  the 
deceased  were  not  fellow  servants,  does  not  introduce  a  new  cause  of  action, 
but  is  only  an  amplification  of  the  original  one,  and  is  a  proper  amendment" 

The  circuit  court  of  appeals  for  the  Fifth  circuit,  in  Cross  v.  Evans, 
29  C.  C.  A.  523,  86  Fed.  6,  distinctly  held  that  the  assignment  of  addi- 
tional specifications  of  negligence  in  an  amended  petition  does  not  cre- 
ate a  new  cause  of  action,  so  as  to  let  in  the  plea  of  limitations.  Un- 
der section  134  of  the  Kentucky  Civil  Code  of  Practice  amendments 
are  most  liberally  allowed  to  promote  the  ends  of  justice,  and  we  ad- 
here to  the  view,  already  expressed,  that  the  amended  petitions  filed 
in  the  case  were  but  amplifications  of  the  one  cause  of  action. 

It  is  not  necessary  to  notice  specifically  the  other  grounds  upon 
which  the  rehearing  is  asked.    The  petition  is  dismissed. 
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NASH  V.  INGALLS. 

(Circuit  Oonrt  of  Appeals,  Sixth  Circuit    May  8,  1900.) 

No.  690. 

t  Limitations — Application  bt  Court  of  Equity. 

A  court  of  equity,  in  a  suit  to  charge  the  defendant,  as  trustee,  with  a 
sum  which  might  have  been  recovered  in  an  action  at  law,  will  apply  the 
statute  of  limitations  which  would  have  governed  the  action  at  law. 

1  Same— Contracts  by  Rbgeivbr. 

The  statute  of  limitations  applies  to  a  contract  made  by  a  receiver,  the 
same  as  though  it  had  been  made  in  his  individual  capacity. 

t  Samr—Pleading. 

The  defense  of  limitation,  as  well  as  of  laches,  may  be  taken  by  de- 
murrer in  equity,  where  the  lapse  of  time  requisite  to  bar  the  suit  under 
the  statute  appears  from  the  bill,  and  no  circumstances  are  shown  to  ex- 
cuse the  delay. 

4.  Same— Suit  against  Rbcbiver. 

A  bill  against  the  receiver  of  a  railroad  alleged  that  defendant  sublet  to 
complainant  certain  premises  held  by  the  railroad  company  under  a  lease, 
and  that  it  was  agreM  that  the  price  of  certain  railroad  materials  fur- 
nished the  receiver  by  complainant  should  be  applied  in  payment  of  his 
rent,  as  well  as  the  rent  that  should  become  due  to  the  owner  of  the  prop- 
erty, but  that  defendant  failed  to  apply  the  same  to  the  rent  due  to  the 
owner  of  the  property,  by  reason  of  which  the  lease  to  the  company  was 
forfeited  and  complainant  evicted.  It  was  sought  to  charge  the  receiver,  as 
trustee  for  the  complainant,  with  the  amounts  so  received  which  the  de- 
fendant had  failed  to  apply  in  accordance  with  his  duty.  The  suit  was  not 
commenced  until  18  years  after  the  default  had  occurred  and  complainant 
had  been  evicted,  during  which  time,  however,  some  payments  had  been 
made  to  complainant  by  the  defendant  on-  account  of  his  claim,  but  none 
within  the  last  9  jears,  while  the  statute  of  the  state  limited  the  time 
for  bringing  such  actions,  whether  for  legal  or  equitable  relief,  to  6 
years.  Held,  that  the  suit  was  governed  by  the  state  statute,  and  was 
barred  by  limitations  as  well  as  by  the  complainant's  laches. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

This  is  a  suit  originally  brought  In  the  superior  court  of  Cincinnati,  and 
thence  removed,  upon  the  petition  of  the  defendant,  into  the  circuit  court  of 
the  United  States  for  the  Southern  district  of  Ohio,  in  the  Western  division 
thereof.  By  the  plaintiflTs  petition,  filed  under  the  Practice  Code  of  the  state, 
he  sought  to  recover  a  sum  of  money  alleged  to  be  due  to  him  from  the  de- 
fendant on  account  of  certain  transactions  had  between  them  and  other 
persons  connected  with  such  transactions,  during  the  years  from  1806  to  1888. 
It  is  unnecessary  here  to  detail  the  particulars  of  -the  matters  then  alleged, 
in  view  of  the  fact  that,  pursuant  to  leave  granted  by  the  United  States  cir- 
cuit court,  the  pleadings  were  recast,  and  considerable  variations  were  made 
hi  the  statement  of  the  case.  Upon  the  removal  the  case  was  placed  upon  the 
equity  docket  of  the  circuit  court.  The  defendant  demurred  to  the  petition, 
iud  upon  the  hearing  of  the  demurrer  it  was  sustained;  the  court  being 
of  opinion  that  the  case,  as  stated,  was  not  of  an  equitable  nature,  but  was 
cogDizable  only  at  law.  Leave  was  granted  to  transfer  the  case  to  the  law 
«ide  of  the  court,  or  to  amend  by  converting  it  Into  a  bill  in  equity;  stating  any 
facts  which  the  plaintiff  might  be  able  to  show,  bringing  it  within  the  equitable 
Jnrisdiction,  as  the  plaintiff  might  elect.  The  plaintiff  elected  the  latter 
course,  by  filing  a  bin  in  which  he  aUeged  that  in  1867  the  Indianapolis,  Cin- 
dnnati  &  Lafayette  Railroad  Company  was  a  corporation  of  Indiana,  consti- 
tuted by  the  consolidation  of  the  Indianapolis  &  Cincinnati  Railroad  Company 
tnd  the  Lafayette  &  IndlanapoUs  Railroad  Company,  and  on  the  1st  day  of 
41  C.OA.— «J 
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June,  18C9,  Issued  12.000,000  of  its  bonds,  bearing  Interest,  and  executed  it» 
mortgage  of  all  Its  property  to  Hoadly  and  Smith,  as  trustees,  to  secure  the 
payment  of  the  bonds;  that  on  the  Ist  day  of  October,  1868,  one  Butler  leased 
to  the  Cincinnati  &  Indiana  RalUroad  Company  certain  described  land  on  the 
corner  of  Carr  and  Smith  streets,  in  Cincinnati,  for  99  years,  for  a  rental  of 
$3,504,  payable  semiannually  on  the  1st  days  of  April  and  October,  respectively; 
that  on  December  23,  1871,  the  last-named  company  sublet  the  leased  property 
to  the  plaintiff  for  the  term  of  20  years,  at  an  annual  rental  of  $3,700,  payable 
quarterly;  that  the  plaintiff,  for  the  purpose  of  manufacturing  car  wheels  and 
castings,  erected  buildings  thereon  at  a  cost  of  $25,000,  being  more  than  twice 
the  value  of  the  land;  that  at  the  time  of  the  making  of  this  sublease  to  the 
plaintiff  the  defendant,  Ingalls,  was  receiver  of  the  Indianapolis,  Cincinnati 
&  Lafayette  Railroad  Company;  that  he  made  the  lease  as  the  ag^it  of  the 
Cincinnati  &  Indiana  Railroad  Company,  the  lessee  of  Butler,  the  stock  of 
which  last-named  company  was  owned  by  the  former,  and  whose  road  was 
also  operated  in  conjunction  with  the  road  of  the  former  company;  that  as 
an  inducement  of  the  plaintifTs  taking  the  lease,  Ingalls,  receiver  as  aforesaid, 
promised  to  purchase  of  the  plaintiff  the  car  wheels  and  castings  necessary 
for  operating  his  road,  and  to  apply  the  purchase  money  coming  due  therefor, 
"first,  to  the  discharge  of  all  rental  obligations  accruing  upon  said  leases, 
and  the  remainder  to  be  paid  in  money  to  said  Nash,  in  case  the  purchases  ex- 
ceeded in  amount  the  rental  obligations  upon  said  leaseholds,  and,  in  case  the 
purchases  fell  short  of  the  leasehold  obligations,  the  complainant  was  to  pay 
the  difference  in  naoney";  that  from  1872  to  April  1,  1876.  there  were  mutual 
accounts  between  the  plaintiff  and  Ingalls,  as  receiver,  and  that  about  the 
last-mentioned  date  the  receiver,  without  the  plaintiff's  knowledge,  defaolted 
in  the  payment  of  the  rent  due  to  Butler;  that  on  the  1st  day  of  August 
following,  one  John  S.  Kennedy  instituted  in  the  circuit  court  of  the  United 
States  for  the  Southern  district  of  Ohio  a  suit  against  the  Indianapolis,  Cin- 
cinnati &  Lafayette  Railroad  Company,  the  Cincinnati  &  Indiana  Railroad 
Company  and  Hoadly,  trustee,  to  foreclose  the  mortgage  above  mentioned* 
and  that  in  that  suit  Ingalls  was  appointed  receiver  of  both  said  railroad  com- 
panies; that  he  accepted  the  appointment;  that  that  suit  is  still  pending  and 
undetermined;  that  during  the  years  1876  and  1877  the  plaintiff  sold  and  de- 
livered to  Ingalls,  receiver,  a  large  quantity  of  car  wheds  and  castings,  the 
moneys  arising  from  which  sales  were  to  be  applied  in  accordance  with  the 
contract  above  stated,  and  that  there  was  more  than  enough  to  pay  said 
leasehold  indebtedness,  but  that  Ingalls  failed  to  pay  to  Butler  the  amount 
due  to  him  on  the  lease  to  the  Cincinnati  &  Indiana  Railroad  Company,  and 
left  it  unpaid  during  those  years;  that  in  January,  1878,  the  representatives 
of  Butler  filed  a  petition  in  the  foreclosure  suit  above  mentioned,  claiming 
that  the  rent  due  on  the  lease  from  him  was  in  arrears,  and  for  relief,  and 
that  such  proceedings  were  had  upon  said  petition  that  under  the  order  of  the 
court  the  leasehold  interest  and  the  buildings  erected  upon  the  land  by  the 
plaintiff  were  sold  for  about  $10,000,  which  were  applied  in  part  to  pay  the 
rent  due  to  Butler,  but  that  no  part  of  the  $10,000  was  ever  paid  to  the  plain- 
tiff; that,  by  reason  of  the  failure  of  Ingalls  to  pay  the  rent  due  to  Bntler 
out  of  the  proceeds  of  the  car  wheels  and  castings,  the  plaintiff's  leasehold 
and  improvements  were  sacrificed  at  a  grossly  inadequate  price,  and  that  he 
claims  to  be  subrogated  to  Butler's  right  to  have  the  earnings  of  the  railroad 
companies  applied  In  payment  of  the  rent  due  to  him,  as  part  <^  the  running 
expenses  of  the  road,  and,  further,  that  the  sales  by  him  to  the  receiver  in 
1876  and  1877  amounted  to  about  $5,000,  and  that  the  sum  due,  therefore,  was 
a  privileged  debt,  payable  from  current  earnings,  as  part  of  operating  ex- 
penses; that,  by  neglecting  to  pay  over  the  proceeds  of  the  sales  of  car  wheeU 
and  castings  In  1876  and  1877  to  satisfy  the  rent  to  Butler,  Ingalls  committed 
a  breach  of  trust,  "and  In  equity  became  a  trustee  of  the  complainant  for  the 
amount  of  all  moneys  in  his  hands  then  belonging  to  the  complainant";  that 
the  said  defendant  has  never  accounted  for  the  sales  made  in  the  years  1876 
and  1877,  but  made  a  niunber  of  small  payments,  the  last  of  which  was  in 
October,  1887,  amounting  in  the  aggregate  to  about  $2,200.  The  bill  further 
alleges  "that  since  October,  1887,  and  before  the  month  of  November.  1896, 
the  complainant  called  repeatedly  upon  the  said  Ingalls,  seeking  a  settlement 
of  their  accounts,  and  that  the  said  defendant,  by  delays  and  eTasions  from 
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time  to  time,  excusing  himself  by  press  of  business  from  going  into  a  settle- 
ment, yet  promising  to  do  so,  and  to  pay  the  remainder  of  said  account 
wtiich  should  be  found  due  this  complainant,  delayed  and  deceived  this  com- 
plainant until  the  month  of  November,  1895,  when  the  complainant  demanded 
a  settlement  and  the  payment  of  the  sum  which  should  be  found  due  him,  and 
the  said  defendant  then  wholly  refused  to  render  an  account  to  the  complain- 
ant, or  pay  him  the  money  claimed  to  be  due,  or  any  part  thereof.'*  The 
complainant  prays  for  a  discovery  of  the  accounts  as  shown  by  the  books  of 
the  defendant,  **and  that  the  receiver  be  adjudged  a  trustee  of  all  the  moneys 
arising  from  said  sales  of  car  wheels  and  castings,  and  the  proceeds  of  the 
sale  of  said  leasehold  and  improvements,  and  required  to  account  for  the  same,"  ■ 
and  for  general  relief.  To  this  bill  the  defendant,  lugalls,  interposed  a  general 
demurrer,  which,  upon  the  hearing,  was  sustained  (79  Fed.  510),  upon  the 
ground  that  the  plaintiff  had  been  guilty  of  inexcusable  laches,  whereupon  the 
bin  was  dismissed.    The  plaintiff  brings  the  case  here  upon  appeal. 

David  Stuart  Hounshell,  for  appellant. 
Edward  Colston,  for  appellee. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and  RICKS, 
District  Judge. 

SEVERENS,  Circuit  Judge,  haying  stated  the  case  as  above,  de- 
livered the  opinion  of  the  court 

The  gravamen  of  the  amended  bill  consists  of  the  charge  that  the 
defendant  committed  a  breach  of  trust  in  neglecting  to  apply  the  pro- 
ceeds of  the  sales  of  car  wheels  and  castings  made  to  him,  as  receiver, 
by  the  plaintiff,  in  1876  and  1877,  to  the  payment  of  the  rent  accruing 
on  the  leases  mentioned  in  the  preceding  statement,  and  especially 
that  he  failed  to  pay  from  such  proceeds  the  rent  due  to  Butler  on  the 
lease  of  the  latter  to  the  railroad  company,  in  consequence  of  which  it 
is  claimed  the  plaintiff  lost  the  benefit  of  his  own  lease,  and  all  the 
improvements  he  put  upon  the  premises  on  the  faith  thereof.  In 
the  circuit  court  the  bill  was  dismissed  upon  the  ground  of  laches  on 
the  part  of  the  plaintiff  in  seeking  a  remedy  for  the  wrong  complained 
of.  It  18  not  sought  by  the  plaintiff,  in  his  bill,  to  recover  special 
damages  from  the  receiver  for  the  consequences  of  the  loss  of  the  bene- 
fits of  his  lease  or  the  loss  of  his  improvements;  but  the  object  is  to 
obtain  an  accounting  by  the  receiver  for  the  money  remaining  in  his 
hands  by  reason  of  the  alleged  breach  of  trust,  and  a  decree  requiring 
him  to  pay  it  to  the  plaintiff.  The  failure  of  the  receiver  to  apply  tlie 
fonds  in  his  hands  to  the  payment  of  the  rent  due  on  the  Butler  lease 
occurred  as  early  as  1877,  or  early  in  the  following  year,  for  the  pro- 
ceedings taken  by  the  representatives  of  Butler  on  account  of  nonpay- 
ment of  the  rent  were  commenced  on  January  26,  1878;  and  it  is  as- 
serted by  the  bill  "that  by  reason  of  the  said  defendant's  failure,  neg- 
lect, and  omission  to  pay  over  the  proceeds  of  said  sales  made  to  him 
in  the  said  years  of  1876  and  1877  to  the  holders  of  the  leasehold  obli- 
gations, in  discharge  of  their  debt,  the  said  M.  E.  Ingalls  was  guilty  of 
a  breach  of  trust,  and  in  equity  became  a  trustee  of  the  complainant 
for  the  amount  of  all  moneys  in  his  hands  then  belonging  to  the  com- 
plainant" In  the  nature  of  things,  the  complainant  could  not  have 
been  ignorant  of  the  proceedings  on  the  filing  of  the  Butler  petition; 
for  they  affected  his  own  posHession,  and  he  was  ousted  by  them.  In- 
deed, the  bill  alleges  nothing  to  show  that  he  was  not,  at  the  time  of 
its  occurrence,  aware  that  the  breach  he  complains  of  was  being  com- 
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mitted.  The  law  requires  that,  in  order  to  relieve  himself  from  the 
consequence  of  delay  in  seeking  a  r^nedy  for  a  wrong,  the  party 
should  have  given  reasonable  attention  to  his  own  affairs,  and  he  is 
chargeable  with  knowledge  of  such  facts  as  such  reasonable  attention 
would  have  afforded  him.  Foster  v.  Railroad  Co.,  146  U.  S.  88,  13 
Sup.  a.  28,  36  L.  Ed.  899. 

The  statute  of  limitations  in  Ohio  creates  a  bar  to  a  suit  for  a  cause 
of  action  like  this  after  the  lapse  of  6  years.  This  suit  was  com- 
menced June  12,  1896, — 18  years,  at  least,  after  the  original  cause  of 
action  accrued.  But  certain  partial  payments  were  made  from  time  to 
time,  the  last  of  which  was  in  the  month  of  October,  1887,  since  which 
time  there  has  been  neither  payment,  nor  written  admowledgment  nor 
promise  to  pay,  signed  by  the  defendant,  such  as  is  required  by  the 
Ohio'statute  to  keep  the  liability  from  being  barred.  In  that  state  the 
distinction  between  legal  and  equitable  forms  of  action  is  abolished, 
and  the  statute  of  limitations  applies  as  well  to  liabilities  which  were 
formerly  enforced  by  suits  in  equity  as  to  those  which  were  the  sub- 
jects of  actions  at  law.  But  the  plaintiff  seeks  to  excuse  himself  from 
the  operation  of  the  statute  as  follows:  He  says  that  the  trust  set  up 
by  the  bill  was  an  express  trust,  and  the  suit  was  brought  within  the 
proper  time  after  its  repudiation.  As  an  abstract  proposition,  the 
doctrine  is  correctly  stated,  where  no  other  facts  are  stated  which  cre- 
ate a  cause  of  action  at  an  earlier  date.  But  here  a  distinct  violation 
of  the  trust  is  alleged  to  have  occurred  as  early  as  the  beginning  of 
1878,  and  this  is  the  ground  of  the  suit.  The  injury  occurred  at  that 
time,  and  the  cause  of  action  inmiediately  arose.  The  plaintiff  bad 
then  the  right  to  complain  and  seek  redress.  The  object  of  the  trust 
having  been  already  defeated,  it  was  open  to  him  to  sue  for  and  re- 
cover the  funds  remaining  in  the  hands  of  the  trustee.  If  an  account- 
ing was  necessary,  that  could  have  been  demanded  in  his  suit.  His 
right  to  maintain  such  suit  was  no  more  perfect  when  he  commenced 
the  present  suit  than  it  had  been  for  nearly  20  years  before  that  time. 
No  fact  material  to  his  right  of  action  had  occurred  in  the  interval,  and 
it  would  have  been  entirely  competent  for  him  to  have  maintained  an 
action  in  the  similitude  of  an  action  at  law  for  money  had  and  re- 
ceived at  any  time  before  it  had  become  barred  by  the  statute.  There 
are  several  old  cases  in  the  early  English  chancery  reports,  in  which  it 
was  declared  in  general  terms  tiiat  trusts  were  not  within  the  statute. 
But  later  on  the  proper  distinction  was  recognized  and  acted  upon, 
and  the  distinction  is  this:  That  where  the  right  was  one  purely  of 
equitable  nature,  and  remediable  only  in  the  court  of  chancery,  the 
statute  does  not  apply;  but,  where  the  right  is  cme  upon  which  an 
action  at  law  would  lie,  equity  follows  the  law,  and  applies  the  statute 
to  suits  brought  in  that  forum.  In  Kane  v.  Bloodgood,  7  Johns.  Ch. 
90,  Chancellor  Kent  gave  this  subject  prolonged  consideration,  and 
the  authorities  were  fully  examined.  The  deduction  which  he  made 
from  all  of  them  was  in  accordance  with  the  principles  above  stated. 
In  Badger  v.  Badger,  2  Wall.  87,  94, 17  L.  Ed.  836,  Mr.  Justice  Griw, 
in  delivering  the  opinion  of  the  court,  summarizes  tJie  doctrine  thus: 

"Courts  of  equity,  In  cases  of  concurrent  jurisdiction,  consider  themsdves 
bound  by  tbe  statutes  of  limitation  wbicb  govern  courts  of  law  In  like  cases; 
and  this  rather  in  obedience  to  the  statutes  than  by  analogy." 
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And  see  2  Story,  Eq.  Jur.  §  1520;  Godden  v.  Kimmell,  99  U.  S. 
201,  25  L.  Ed.  431;  Wood  v.  Carpenter,  101  U.  S.  135,  25  L.  Ed.  807. 

The  reasons  for  the  application  of  the  statute  to  the  contract  of  a 
receiver  are  the  same  as  those  which  apply  to  the  contract  of  any  other 
party.  In  Seagram  v.  Tuck,  18  Ch.  Div.  296, — a  case  much  relied  up- 
on by  counsel  for  appellant, — ^the  suit  was  brought,  not  on  a  contract 
made  by  the  receiver,  but  upon  his  liability  to  account  to  the  court  for 
a  part  of  the  assets  which  he  had  collected;  and  it  was  held  that  the 
cause  of  action  did  not  arise  until  the  passing  of  his  final  accounts, 
wherein  lie  failed  to  charge  himself  with  the  item  in  question.  It  is 
settled  that  the  defense  afforded  by  the  statute,  as  well  as  the  defense 
arising  from  laches  merely,  may  be  taken  by  demurrer,  where  the 
facts  stated  in  the  bill  show  that  the  time  within  which  suit  should  be 
brought  has  elapsed,  and  no  circumstance  is  shown  to  indicate  any 
valid  excuse  for  not  having  brought  it  within  that  time.  Hovenden 
V.  Lord  Annesley,  2  Schoales  &  L.  607;  Badger  v.  Badger,  2  Wall.  87, 
95,  17  Im  Ed.  836;  Lansdale  v.  Smith,  106  U.  S.  391,  1  Sup.  a.  350, 
27  L.  Ed.  219;  Richards  v.  Mackall,  124  U.  S.  183,  8  Sup.  Ct.  437,  31 
L.  Ed.  396.  The  only  reason  assigned  by  the  plaintifiF  for  his  delay  is 
that  the  defendant,  when  called  upon  for  a  settlement,  put  him  off 
from  time  to  time,  "excusing  himself  by  press  of  business  from  going 
into  settlement,  yet  promising  to  do  so,  and  to  pay  the  remainder  of 
said  account  which  should  be  found  due  this  complainant,"  whereby 
the  plaintiff  was  "delayed  and  deceived."  This  was  insuflScient  to 
affect  the  running  of  the  statute.  In  Hume  v.  Beale's  Ex'x^  17  Wall. 
336,  21  L.  Ed.  602,  the  plaintiff  in  that  case,  by  way  of  excuse  for 
delaying  his  suit,  averred  "that  she  called  on  Beale  repeatedly  to  set- 
tle, and  that  he  promised  to  do  so,  and  that  these  promises  induced  her 
not  to  sue  him."  But  the  supreme  court  held  that  this  was  too  vague 
and  general  to  avoid  the  bar  of  the  statute  of  limitations.  That  was  a 
much  stronger  case  for  relieving  the  plaintiff  than  the  present;  for 
the  defendant  was  a  lawyer,  and  the  cestuis  que  trustent  were  women. 
But  a  short  answer  is  that  the  statute  which  we  are  bound  to  apply 
does  not  prolong  the  time  for  bringing  suit  on  account  of  a  mere  verbal 
promise,  however  positive,  and  the  plain  implication  from  the  Ian- 
;?uage  of  the  bill  is  that  what  passed  was  in  conversation  on  a  personal 
interview.  The  result  is  that  the  decree  dismissing  the  bill  was  right, 
and  it  is  accordingly  affirmed. 


(101  Fed.  40L) 

NEW  ENGLAND  R.  CO.  V.  HYDE. 

(CIrealt  Ck)urt  of  Appeals,  First  Circuit    April  25,  1000.) 

No.  323. 

Raii«boads~Injurtk8  to  Persons  at  Stations— Action  fob  Damages. 

The  duty  of  a  station  agent  to  the  public  about  the  station  grounds  Is 
not  necessarily  limited  by  the  rules  prescribed  by  the  company,  but  is 
measured  by  the  requirements  of  the  law,  and  whether  such  duty  was 
performed  under  the  circumstances  of  a  particular  case  where  a  person 
receired  an  injury  on  such  grounds  is  a  question  of  fact  for  the  Jury.i 


1  See  note  at  end  of  case. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Frank  A.  Famham,  for  plaintiff  in  error. 
Donald  G.  Perkins,  for  defendant  in  error. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  ALDRICH,  District 
Judges. 

PER  CUBIAM.  Bules  promulgated  by  a  railroad  company  do  not 
necessarily  limit  the  duty  of  a  station  agent  towards  the  public  about 
the  station  grounds  to  what  is  prescribed  therein,  nor  do  they 
necessarily  fully  describe  the  duties  which  the  law  imposes  upon 
the  agents  of  the  corporation  at  the  railway  station.  In  the  pres- 
ence of  danger  like  that  in  question,  the  law  requires  reasonable 
conduct  and  reasonable  action  under  the  existing  circumstances 
of  the  particular  case.  Whether  the  conduct  and  action  were  rea- 
sonable and  in  accordance  with  duty,  or  unreasonable  and  culpable, 
under  the  particular  circumstances  of  a  case  like  this,  are  ques- 
tions of  fact.  The  questions  of  fact  relating  to  the  situation,  which 
involved,  of  course,  the  conduct  of  the  child,  the  conduct  of  the  sta- 
tion agent,  and  the  conduct  of  the  servants  of  the  corporation  in 
charge  of  the  train,  were  submitted  to  the  jury  under  proper  in- 
structions.   Judgment  of  circuit  court  affirmed,  with  costs. 

NOTE. 
Ipjurles  to  Persons  at  Bailroad  Stations. 

1,  Duty  of  Railroad  Company, 

[a]  (U.  S.  C.  C.  A.,  Kan.,  1898)  One  traversing  a  railway  platform  merely  to 
deliver  an  article  sold  by  him  to  persons  on  a  train  Is  entitled  to  no  higher 
degree  of  care  on  the  part  of  the  railroad  company  with  respect  to  keeping 
its  platform  in  good  condition  than  is  due  from  a  municipality  to  the  public 
in  respect  to  its  streets,  and  hence  it  is  not  liable  for  injury  resulting  from 
mere  sllpperiness  due  to  sleet  and  snow  recently  fallen.— Clark  v.  Howard,  31 
C.  C.  A.  454.  88  Fed.  199. 

[b]  (U.  S.  C.  C,  N.  Y.,  1888)  Running  a  railroad  train  at  a  high  rate  o( 
speed,  at  an  unusual  hour,  and  without  warning,  past  a  train  standing  at  a 
platform  discharging  its  passengers,  who,  to  reach  their  destination,  must 
cross  the  track  of  the  moving  train,  is  evidence  of  gross  negligence.— Robo- 
stelli  V.  Railroad  Co..  33  Fed.  79a 

[c]  (U.  S.  C.  C,  Ohio,  1892)  Where  a  railroad  company,  by  means  of  ad- 
vertisements and  reduced  rates,  induces  an  unusual  crowd  to  collect  at  its 
stations,  it  is  bound  to  use  such  means  as  are  reasonably  necessary  to  pre- 
vent injury  to  individuals  from  the  conduct  or  pressure  of  the  crowd  in  pass- 
ing to  and  from  its  trains.— Taylor  v.  Pennsylvania  Co.,  50  Fed.  755. 

[d]  (Ga.  Sup.  1888)  Plaintiff  was  a  passenger  on  a  freight  train,  whicli 
arrived  at  his  destination  on  a  dark  night  The  conductor  left  him  on  the 
train,  taking  away  the  only  lantern,  and  one  of  the  train  hands  told  him 
to  leave  the  cab,  but  no  light  was  furnished,  and.  In  attempting  to  follow  an 
employ^  of  defendant  to  the  depot,  plaintiff  fell  a  distance  of  about  20  feet 
to  the  ground  from  the  top  of  a  perpendicular  embankment  on  which  the 
train  was  stopped.  The  edge  of  such  embankment  was  only  about  three 
feet  from  the  side  of  the  train  he  got  out  at,  with  no  fence  to  protect  people 
Irom  falling  over;  and  he  had  no  knowledge  of  the  danger,  or  warning  of  it 
from  any  one.  HeW,  that  plaintiff  was  entitled  to  recover.— Smith  v.  Railroad 
Co.,  5  S.  E.  772. 

[e]  (111.  App.  1894)  A  railway  company  is  liable  for  Injuries  to  a  spectator 
on  its  depot  piatform,  caused  by  the  gross  negligence  of  Its  servants.— Kail- 
road  Co.  V.  Wall,  53  111.  App.  588. 
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[f]  (IlL  App.  1898)  Railway  carriers,  In  respect  to  their  station  arrange- 
ments, are  bound  simply  to  exercise  ordinary  care  in  ylew  of  the  dangers  to 
be  apprehended.— Railway  Co.  v.  Stewart,  77  111.  App.  66. 

[gl  (Ind.  Sup.  1888)  Defendant's  freight  train  stopped  several  hundred  feet 
from  the  station  to  which  plaintiff  had  taken  passage,  and  the  conductor  and 
brakeman  left  the  caboose,  without  giving  her  any  directions.  A  line  of 
freight  cars  was  standing  on  one  side  of  the  caboose,  and  there  was  a  ditch 
on  the  other,  and  plaintiff,  supposing  she  would  be  let  off  at  the  platform, 
remained  on  the  train.  She  was  carried  some  distance  beyond,  but  the  con- 
ductor refused  to  back  to  the  platform.  On  alighting,  the  conductor  led  her 
to  believe  that  she  could  walk  back  on  the  track.  In  crossing  a  cattle  guard, 
she  fell,  and  was  injured.  There  were  two  gates  l^  which  plaintiff  might 
have  passed  through  the  fence,  and  reached  the  platform  by  a  circuitous 
route,  but  she  did  not  see  them.  Meld,  that  defendant  was  liable.— Railway 
Co.  V.  Doane.  17  N.  E.  913.  115  Ind.  435,  1  L.  R.  A.  157. 

[h]  (Ind.  Sup.  1889)  A  passenger  has  the  right,  within  reasonable  limits, 
and  without  neglecting  to  observe  due  care  and  caution,  to  rely  upon  the  pre- 
sumption that  defendant  had  done  its  duty,  and  that  the  depot  platform  is 
safe.— Railway  Co.  v.  Lucas,  21  N.  E.  968,  119  Ind.  583,  6  L.  R.  A.  193. 

[ij  (Ind.  Sup.  1880)  A  railroad  company,  in  constructing  a  platform  for  the 
use  of  passengers  in  getting  on  and  off  trains  at  a  station,  impliedly  repre- 
sents to  the  public  that  the  platform  is  reasonably  safe  for  such  purpose,- 
and  it  is  its  duty  to  make  it  so  that  it  may  be  safely  used  in  approaching 
and  leaving  trains  in  any  way  In  which  passengers  might  reasonably,  and 
with  reasonable  care,  be  expected  to  approach  and  leave  it- Pennsylvania 
Co.  V.  Marlon,  23  N.  B.  973,  123  Ind.  415. 

U]  (Ind.  App.  1894)  A  railroad  company  is  liable  for  injuries  to  one  who 
comes  to  the  depot  to  meet  friends,  caused  by  failure  to  keep  the  station  plat- 
form In  a  reasonably  safe  condition  and  reasonably  well  lighted.— Railroad 
Co.  V.  Mushrush,  37  N.  E.  954.  11  Ind.  App.  192. 

[kl  (Ind.  App.  1894)  A  boy  sent  to  a  station  to  meet  a  relative  is  not  neces- 
sarily a  trespasser  because  he  fails  to  immediately  leave  the  platform  after 
the  arrival  of  the  train,  and  take  the  shortest  route  home.— Railroad  Co.  v. 
Mushrush,  37  N.  E.  954,  11  Ind.  192. 

Dl  (Iowa,  Sup.  1897)  A  depot  platform  had  at  the  north  end  steps  for  the 
use  of  the  public,  and  at  the  south  an  apron  from  the  ground  for  the  same 
purpose.  There  was  a  well-defined  footpath  going  from  the  public  street 
across  the  track  to  the  platform.  It  would  not  have  been  proper  to  have  the 
grounds  fenced,  nor  could  the  path  have  well  been  obstructed.  Held,  that 
the  railroad  company  gave  no  license  or  Invitation  to  any  one  to  approach 
the  track  by  the  path,  and  cross  the  track  to  the  east  side  of  the  platform, 
so  as  to  render  it  liable  to  a  person  Injured  in  so  doing,  without  negligence  on 
Its  part.- Heiss  v.  Railway  (^.,  72  N.  W.  787,  103  Iowa,  590. 

Im]  (Ky.  App.  1886)  While  a  railroad  may  meet  the  necessity  of  the  trav- 
eling public  for  rapid  transit,  by  running  at  a  high  rate  of  speed  along  those 
parts  of  the  track  where  others  have  no  right  to  be,  yet  In  running  past  sta- 
tions, especially  one  where  the  ticket  ofllce  being  placed  on  one  side  of  the 
track,  and  the  platform  on  the  other,  the  passengers  are  compelled  to  cross 
the  track,  the  railroad  must  look  out  for  the  safety  of  those  so  crossing.  An 
engine  approaching  such  a  station  at  a  high  rate  of  speed  about  the  time 
a  passenger  train  was  due,  was  bound  to  slow  up.  and  give  warning  signals; 
and  that,  too,  though  the  station  was  only  a  flag  station.— Nichols  v.  Railroad 
Co..  2  S.  W.  181. 

[n]  (Mass.  Sup.  1888)  Plaintiff  entered  a  railroad  station.  Intending  to  take 
^e  last  train,  but,  finding  it  had  gone,  waited  there  for  a  horse  car.  Held, 
that  he  was  not  a  passenger,  and  the  railroad  company  was  not  liable  for 
injnrles  received  by  him  on  Its  premises.- Helnlein  v.  Railroad  Co.,  16  N.  E. 
«a8,  147  Mass.  136. 

[o]  (Mich.  Sup.  1895)  It  Is  negligence  to  run  a  train  between  a  station 
^d  a  train  opposite  It,  engaged  In  discharging  and  receiving  passengers, 
express,  and  mail,  it  being  necessary  for  passengers  and  persons  whose 
business  It  Is  to  receive  the  express  and  mall  to  cross  the  Intervening  track. 
-Tnbbs  V.  Railroad  Co.,  64  N.  W.  1061.  107  Mich.  108. 
[p]  (Miss.  Sup.  1887)    Where  a  railroad  company,  at  a  station  where  a  pas- 
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seo^l^er  train  and  a  freight  train  pass  each  other,  stops  the  freight  train  on  a 
side  track,  across  which  passengers  alighting  from  the  passenger  train  are 
compelled  to  go  in  order  to  reach  the  depot,  leaving  an  opening  between  the 
cars  of  the  irelght  train  for  them  to  pass  through,  and,  without  warning  or 
signal,  the  engine  of  the  freight  train  is  suddenly  backed  against  the  cars, 
so  that  a  passenger  is  caught  between  them  while  attempting  to  go  through 
the  open  space,  the  railroad  company  will  be  liable  if  the  passenger  used  due 
care.— Railroad  Go.  v.  Thompson,  1  South.  840,  64  Miss.  584. 

[q]  (Mo.  Sup.  1899)  A  carrier  is  bound  only  to  keep  a  depot  platform  in  a 
reasonably  safe  condition  for  paasengers.—Robertson  v.  Railroad  C!o.,  53  Su 
W.  1082,  152  Mo.  382. 

[r]  (Mo.  ^pp.  1894)  A  railway  company  is  bound  to  keep  its  station  in 
proper  repair  and  properly  lighted,  and  to  exercise  proper  care  to  furnish 
safe  ingress  and  egress,  and  to  prevent  injuries  to  passengers  coming  upon 
its  platform,  and  such  duty  continues  for  a  reasonable  time  before  and  af t^ 
the  departure  of  trains.— Waller  v.  Railway  Co.,  69  Mo.  App.  410,  1  Mo.  App. 
Rep'r.  56. 

[s]  (N.  J.  Sup.  1894)  A  railway  company  is  liable  for  injuries  to  a  passen- 
ger alighting  at  a  station,  caused  by  the  un^e  character  of  the  place  at 
which  the  train  stopped,  the  circumstances  being  such  as  to  make  him  believe 
ft  was  safe  to  alight— Falk  v.  Railroad  O)..  29  Atl.  157.  56  N.  J.  Law.  380. 

[t]  (N.  J.  bup.  1899)  One  purchasing  a  ticket  at  the  station  of  a  railroad 
company,  intending  to  become  a  passenger,  is  a  passenger  so  as  to  require 
the  company  to  exercise  reasonable  care  to  protect  him  from  injury  while  in 
the  staUon.— Exton  v.  Railroad  Co.,  42  Atl.  486,  62  N.  J.  Law,  7. 

[u]  (N.  Y.  Sup.  1888)  A  railroad  company  is  required  to  use  the  same  de- 
gree of  care  in  keeping  the  sidewalks  made  for  the  use  of  passengers  in  going 
to  its  stations  as  a  municipal  corporation  with  respect  to  public  sidewalks, 
and  whether  it  was  negligent  in  allowing  a  depression  to  remain  in  a  walk, 
which  caused  a  passenger  to  fall,  whereby  he  broke  his  leg,  is  for  the  jury.— 
Bateman  v.  Railroad  Co.,  47  Hun,  429. 

[v]  (N.  Y.  Sup.  1893)  In  an  action  for  Injuries  received  by  falling  througii 
an  open  space,  from  11^  to  20  inches,  between  the  station  platform  on 
Brooklyn  Bridge  and  defendants'  car,  on  which  plaintiff  was  a  passenger, 
it  appeared  that  the  platform  was  built  on  a  curve,  so  that  the  ends  of  the 
car  were  further  therefrom  than  the  center,  and  that  thousands  of  passengers 
had  gotten  on  and  off  the  cars  at  that  place  during  several  years  preceding 
without  any  such  accident  occurring.  Edd,  that  defendants  were  not  guilty 
of  negligence  on  account  of  the  space  between  the  car  and  platform.— Fox  v. 
City  of  New  York,  24  N.  Y.  Supp.  43.  70  Hun,  181. 

[vv]  (N.  Y.  Sup.  1896)  The  principle  that  a  carrier  of  passengers  is  not 
bound  to  render  accidents  absolutely  impossible,  or  to  take  every  step  that 
human  ingenuity  and  foresight  might  devise,  does  not  apply  where  a  passen- 
ger was  injured  at  night  by  stepping  from  a  car  into  an  open  space  be- 
tween the  car  and  station  platform,  and  it  appeared  that  the  carrier's  atten- 
tion had  been  directed  to  the  danger.- Fox  v.  City  of  New  York,  89  N.  Y.  Supp. 
309,  5  App.  Div.  349. 

[w]  (N.  Y.  Sup.  1897)  The  liability  of  a  carrier  for  a  defective  sidewalk 
m  front  of  its  buildings  is  the  same  as  that  of  a  city.— O'Reilly  y.  Raihoad 
Co.,  44  N.  Y.  Supp.  264.  16  App.  Div.  T9. 

[WW]  (N.  Y.  Sup.  1898)  Plaintiff  went  to  a  railroad  depot  to  take  a  meal 
at  a  restaurant  therein.  He  was  not,  and  did  not  intend  to  become,  a  passen- 
ger. As  he  left,  he  stepped  on  a  banana  on  the  steps,  slipped,  and  was  in- 
jured. In  the  depot,  nearly  opposite  the  door  where  he  departed,  was  a  large 
electric  light,  and  outside  were  two  more.  Plaintiff  and  his  wife,  in  pass- 
ing through  the  door,  intercepted  the  light,  so  that  the  steps  were  in  dark- 
ness. The  railroad  company  was  not  responsible  for  placing  the  banana 
there.  Held  not  to  show  negligence  on  the  part  of  the  railroad  company.— 
Hauk  V.  Railroad  Co.,  54  N.  Y.  Supp.  248,  34  App.  Div.  434. 

[x]  {6.  C.  Sup.  1891)  Negligence  cannot  be  imputed  to  defendant  by  rea- 
son of  its  track  being  within  three  feet  of  the  platform  in  front  of  the  store 
where  the  accident  occurred,  when  it  owned  only  the  roadbed  at  that  point 
and  had  no  interest  in  or  control  over  either  the  platform  or  the  ground  upon 
which  it  rested.— Barber  v.  Railroad  Co.,  13  S.  E.  630,  34  S.  C.  444. 
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[zx]  (Tex.  Sup.  1886)  A  person  who  goes  to  a  railway  station  to  meet  a 
friend  exi>ected  on  the  train,  and  to  get  on  the  train  in  case  his  friend  is 
aboard,  is  not  a  trespasser,  but  is  entitled  to  receive  the  protection  of  ordi- 
nary care  from  the  railway  company.— Railway  Co.  v.  Best,  18  S.  W.  224,  66 
Tex.  116. 

[y]  (Tex.  Sup.  1892)  A  carrier  of  passengers,  though  not  bound  to  have  its 
depot  platform  absolutely  safe.  Is  bound  to  use  more  than  ordinary  c^re  and 
precaution  in  making  It  reasonably  safe.— Railway  Co.  y.  Butcher,  18  S.  W. 
583,  83  Tex.  309. 

[yy]  (Tex.  Sup.  1897)  A  railroad  company  which  constructs  a  platform  for 
the  reception  of  freight  and  passengers,  and  a  path  of  plank  leading  thereto, 
would  not  be  liable  to  any  one  who  fell  from  the  path  into  an  excayation, 
who  was  not  going  to  or  from  the  platform  on  business  connected  with  the 
company.— Dobbins  y.  Railway  Co.,  41  S.  W.  62,  91  Tex.  60,  38  L.  R.  A.  573. 

[z]  (Tex.  Ciy.  App.  1894)  Evidence  showing  that  a  railroad  company  has 
constructed,  without  guard  rails,  over  a  20-foot  excavation,  a  railway  bridge, 
which  it  might  reasonably  expect  that  a  person  shipping  stock  over  the  road 
might  use  in  going  from  one  part  of  the  station  grounds  to  another  in  the 
prosecution  of  his  business,  shows,  with  reference  to  such  person,  a  want  of 
diligence  on  the  part  of  the  company  to  secure  the  safety  of  the  bridge.— 
Railway  Co.  v.  Hudman,  28  S.  W.  388,  8  Tex.  Civ.  App.  309. 

[zz]  (Tex.  Civ.  App.  1898)  A  railroad  company  is  bound  to  exercise  such 
care  as  persons  of  ordinary  prudence  would  have  exercised  under  the  same 
circumstances  to  keep  its  station  safe  for  the  use  of  passengers  or  persons 
lawfully  using  the  same.— Railway  Co.  v.  O'Brien,  46  S.  W.  889,  18  Tex.  Civ. 
App.  690. 

2,  Station  Accommodations  in  General. 

[a]  (U.  S.  C.  C.  A.,  Ark.,  1899)  Where  plaintiff  was  injured  by  reason  of  a 
defective  chair  in  the  waiting  room  of  defendant's  railroad  station,  and  there 
was  evidence  tending  to  show  that  the  chair  had  been  defective  for  some 
time,  and  that  defendant's  agent  had  been  notified  of  the  fact,  the  question 
of  defendant's  negligence  in  not  repairing  or  removing  It  was  one  for  the 
Jury  .-Railway  Co.  v.  Humble,  97  Fed.  837,  38  0.  a  A.  502. 

[b]  (111.  App.  1893)  Where  a  depot  platform  is  wide  enough  to  give  ample 
room  for  safety,  the  fact  that  it  is  so  built  that  the  edge  nearest  the  track 
cannot  be  safely  occupied  as  a  standing  place  while  trains  are  passing  is 
not  negligence  on  the  part  of  the  railroad  company.— Railroad  Co.  v.  Mahara, 
47  DL  App.  208. 

[c]  (Kan.  &up.  1895)  One  who  knowingly  takes  passage  over  an  unfinished 
railroad,  and  knows  that  there  are  no  station  facilities  at  his  destination,  can- 
not recover  for  injuries  resulting  solely  from  the  company's  failure  to  pro- 
vide station  facilities.— Railroad  Co.  v.  Frazer,  40  Pac.  923,  55  Kan.  582. 

[d]  (Mass.  Sup.  1896)  A  railroad  company  was  liable  for  injury  to  one  who 
fell  through  a  hole  In  the  fioor  of  the  toilet  room  of  its  passenger  station, 
opening  off  the  waiting  room,  where  the  person  had  frequently  used  the  toilet 
room  before,  and  did  not  know  of  its  dangerous  condition,  and  was  at  the 
station  to  take  a  train,  for  the  departure  of  which  the  station  had  been 
opened,  though  the  toilet  room  was  without  any  light,  except  that  from  a 
llKht  in  the  ticket  ofilce,  adjoining  the  waiting  room.— Jordan  v.  Railroad  Co., 
«  N.  B.  Ill,  165  Mass.  846,  32  L.  R.  A.  101. 

[el  (Mass.  Sup.  1898)  Where  a  passenger  was  unable  to  get  upon  the  depot 
platform  because  it  was  narrow  and  crowded,  and  was  struck  and  killed 
by  the  train,  there  was  evidence  for  the  jury  as  to  the  negligence  of  the 
company  in  not  providing  suitable  and  safe  accommodation  for  access  to  its 
traln8.-Young  v.  Railroad  CJo.,  50  N.  E.  455,  171  Mass.  33.  41  L.  R.  A.  ia3. 

[f]  (N.  Y.  App.  1900)  Where  plaintiff's  decedent  was  killed  by  the  collapse 
of  defendant's  railroad  station  while  he  was  there  for  the  purpose  of  meeting 
A  passenger,  an  Instruction  that  the  law  imposed  the  duty  on  one  constructing 
t  public  building  to  make  It  reasonably  safe  against  storms  is  not  objection- 
able as  lifiposing  such  duty  with  regard  to  those  who  were  in  the  building 
on  their  own  risk  as  mere  licensees.— Godfrey  v.  Railroad  (3o.,  66  N.  B.  77, 
ICl  N.  Y.  665,  aflirmlng  (Sup.  1898)  64  N.  Y.  Supp.  1102. 
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[g]  (N.  Y.  Sup.  1897)  On  the  burning  of  its  passenger  depot,  a  railroftd 
company  temporarily  occupied  as  a  ticket  office  and  waiting  room  a  portion 
of  a  hotel  occupied  by  the  family  of  its  proprietor  and  by  guests  and  trar- 
elers.  During  uie  company's  occupancy,  the  landlord  placed  in  the  hotel  an 
approved  heating  apparatus.  The  company  paid  no  attention,  by  inspection 
or  otherwise,  to  the  heating  apparatus,  to  ascertain  whether  it  was  a  safe 
apparatus,  or  properly  operated.  The  apparatus  was  not  dangerous  in  its 
character,  was  properly  installed,  and  dangerous  only  when  improperly  oper- 
ated, and  the  landlord  had  oeen  instructed  how  to  operate  it  The  apparatus 
exploded,  and  a  passenger  in  the  waiting  room  was  injured.  HM,  that  the 
company  was  not  negligent— Kirby  v.  Canal  CJo.,  46  N.  Y.  Supp.  777,  20  App. 
Div.  473. 

[h]  (S.  C.  Sup.  1889)  A  train  which  plaintiffs  expected  to  take  on  defend- 
ant's road  did  not  stop  at  the  station,  and  they  were  obliged  to  wait  oyer 
until  the  next  train,  and  they  alleged  injuries  through  being  chilled  with 
cold,  and  exhausted  from  fatigue  and  mental  distress.  EeU  that,  there  being 
no  evidence  of  any  pecuniary  loss  to  plaintiffs,  a  nonsuit  was  properly  grant- 
ed.—Martin  V.  Railroad  Co.,  10  S.  B.  960.  32  S.  C.  592. 

[I]  (Tex.  Civ.  App.  1895)  Act  March  6,  1891,  imposes  a  penalty  on  a  rail- 
road company  failing  to  keep  its  passenger  depots  open,  lighted,  and  warmed 
*'for  a  time  not  less  than  one  hour  before  the  arrival  and  after  the  departure 
of  all  trains  carrying  passengers."  Hdd,  that  the  time  so  fixed  was  not  the 
limit  of  the  company's  legal  duty,  as  regards  a  passenger  injured  by  the 
failure  to  warm  the  waiting  room  of  the  depot  while  she  was  waiting  for  a 
delayed  train.— Railway  Co.  v.  Cornelius.  30  S.  W.  720,  10  Tex.  Civ.  App.  125. 

[j]  (Tex.  Civ.  App.  1895)  In  an  action  against  a  railroad  company  for  in- 
juries caused  by  the  exposure  resulting  from  its  failure  to  open  its  depot 
evidence  that  plaintiff  was  insulted  while  waiting  for  the  depot  to  be  opened 
is  inadmissible.— Railway  O).  v.  Pierce,  30  S.  W.  1122,  10  Tex.  Civ.  App.  429. 

[k]  (Tex.  Oiv.  App.  1899)  A  railway  company.  In  an  action  against  it  for 
damages  for  injuries  sustained  at  a  station,  cannot  defeat  a  recovery  by  the 
claim  that  such  station  was  abandoned,  where,  although  it  kept  no  agent 
and  sold  no  tickets  there,  it  sold  tickets  to,  and  permitted  passengers  to  get 
off  and  on  at  such  place.— Railway  Co.  v.  Williams,  51  S.  W.  653,  21  Tex.  Civ. 
App.  469. 

3.  Defective  Platforms  and  Approaches. 

[a]  (U.  b.  C.  C,  Pa.,  1887)  It  is  negligence  to  leave  unguarded  a  hole  in  a 
passageway  at  a  station  likely  to  be  employed  by  persons  going  to  and  from 
the  company's  cars.— Green  v.  Railroad  CJo.,  36  Fed.  66. 

[b]  (Ala.  bup.  1890)  A  railroad  company  is  liable  for  personal  injuries  sus- 
tained by  a  passenger  by  reason  of  a  defect  in  a  platform  erected  near  the 
tracks,  on  the  company's  station  grounds,  which  it  permits  its  passengers  to 
use  in  going  from  the  train  to  and  from  the  hotel  for  meals,  though  the 
platform  may  have  been  erected  by  the  owner  of  the  hotel,  who  also  agreed 
with  the  company  to  keep  it  in  repair.— Watson  v.  Land  Co.,  8  South.  770^ 
92  Ala.  320;   Same  v.  Railroad  Co.,  Id. 

[c]  (Ala.  Sup.  1890)  A  passenger  who  is  injured  by  falling  into  a  hole  In 
a  platform  erected  near  the  tracks  of  the  railroad  company,  and  used  by 
passengers  going  to  and  from  a  hotel  for  meals,  is  not  precluded  from  recov- 
ering for  the  injury  by  the  fact  that  he  left  the  train,  and  went  to  the  hotel 
to  keep  a  private  business  appointment— Watson  v.  Land  Co.,  8  South.  770, 
92  Ala.  320;   Same  v.  Railroad  CJo.,  Id. 

[d]  (Ala.  Sup.  1891)  A  passenger  sued  to  recover  of  a  railroad  company 
for  personal  injuries  occasioned  by  his  stepping  into  a  hole  in  a  bridge, 
which  was  constructed  on  the  company's  right  of  way,  and  connected  its  de- 
pot platform  with  a  hotel.  The  bridge  had  been  constructed  by  the  hotel 
proprietor,  and  turned  over  to  the  company  for  the  use  of  passengers  in 
going  to  and  from  the  hotel  for  meals.  It  was  several  Inches  lower  than  tte 
aepot  platform,  and  was  not  connected  with  the  ticket  office,  except  through 
another  room.  The  company  had  never  repaired  or  exercised  any  control 
over  it  and  it  had  not  been  used  by  the  company  for  any  purpose  within 
three  years  prior  to  the  accident    ffcW,  that  passengers  could  not  be  pre- 
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sumed  to  knoTV'  In  regard  to  the  ownership  or  control  of  such  a  structure, 
And  that  the  company  was  liable.— Railroad  Co.  v.  Watson,  10  South.  228,  94 
Ala.  6S4. 

[ej  (Ind.  Sup.  1889)  Where  a  railroad  company  maintains  a  platform  con- 
nected with  its  depot,  on  which  passengers  would  naturally  walk  on  leaving 
its  trains,  it  is  bound  to  keep  sych  platform  in  a  safe  condition,  and  is  liable 
to  a  passengrer  who  receives  personal  injuries  from  defects  therein,  while 
waikinsT  over  it  in  a  prudent  and  careful  manner.— Railway  Co.  v.  Lucas,  21 
N.  E.  9t$8,  119  Ind.  583.  6  L.  R.  A.  193. 

[f]  (Ind.  Sup.  1889)  Where  the  defect  consisted  of  broken  planks  in  the 
platform  at  a  point  where  it  was  several  feet  from  the  ground,  the  company 
must  be  held  to  have  contemplated  the  general  nature  of  the  injuries  which 
would  probably  result  to  a  passenger  who  should  fall  through  in  consequence 
of  such  broken  planks.— Railway  Co.  v.  Lucas,  21  N.  E.  968,  119  Ind.  583. 

[g]  (Ind.  bup.  1889)  Where  two  railroad  companies  Jointly  maintain  a  plat- 
form over  which  passengers  would  naturally  pass  in  going  from  the  station 
of  one  company  to  that  of  the  other,  to  take  passage  on  the  train  of  the 
latter,  both  companies  are  liable  for  injuries  to  a  passenger  so  doing,  result- 
ing from  the  negUgent  condition  of  the  platform.— Lucas  v.  Pennsylvania  Ck)., 
21  N.  E.  972,  120  Ind.  205. 

[h]  (Mass.  Sup.  1894)  A  person  who,  being  temporarily  in  town,  goes  to  the 
depot  for  a  time  table,  to  see  if  there  are  any  changes  therein,  is  not  a  tres- 
passer on  the  company's  walk  leading  to  the  platform.— Bradford  v.  Railroad, 
^  N.  E.  1131.  160  Mass.  392. 

[i]  (Mich.  Sup.  1890)  Plaintiff,  in  ascending  the  platform  at  defendant's  de- 
pot, had  her  foot  injured  by  the  falling  of  a  plank  on  which  she  was  walliing. 
The  plank  was  unfastened,  one  end  resting  on  the  platform  and  the  other  on 
the  ground.  It  had  not  been  placed  there  by  defendant,  but  it  had  been 
adopted  by  uie  public  as  well  as  by  the  station  agent,  because  defendant  had 
provided  no  step.  There  was  a  well-beaten  path  leading  to  it.  The  platform 
was  from  20  to  30  Inches  high  except  at  one  corner,  which  was  little  used, 
and  there  it  was  about  16  inches  high.  Eeld,  that  defendant  was  liable  for 
the  injury.— Ck>llins  v.  Raihroad  Co.,  45  N.  W.  178,  80  Mich.  390. 

Uj  (Mo.  Sup.  1894)  When,  by  the  breaking  of  a  plank  in  a  station  plat- 
form, a  hole  six  feet  long  and  eight  inches  wide  is  made,  which,  though  it 
could  be  repaired  In  a  few  minutes,  is  left  four  days  unmended  and  un- 
guarded, the  railroad  company  is  liable  to  a  passenger  injured  thereby.— Ful- 
lerton  v.  Pordyce.  25  S.  W.  587,  121  Mo.  1. 

[k]  (Mo.  Sup.  1897)  When,  by  the  breaking  of  a  plank  in  a  station  platform, 
a.  hole  six  feet  long  and  eight  inches  wide  was  made,  which,  though  it  could 
be  repaired  in  a  few  minutes,  was  left  four  days  unmended  and  unguarded, 
the  railroad  company  was  guilty  of  negligence,  as  a  matter  of  law,  as  against 
a  passenger  injured  thereby.— Fullerton  v.  Fordyce,  44  S.  W.  1053,  144  Mo. 
519. 

ni  (Mo.  App.  1875)  That  a  platform  where  a  railway  passenger  sustaine<l 
personal  injuries  may  not  have  been  originally  intended  for  use  as  a  passen- 
ger platform  will  not  relieve  the  company  from  liability,  if  it  was  neverthe- 
less necessary,  and  was  in  actual  use,  for  the  accommodation  of  passengers 
^  going  to  and  from  trains.— Waller  v.  Railway  Co.,  59  Mo.  App.  410,  1  Mo. 
App.  Rep*r.  56. 

[m]  (Neb.  Sup.  189o  A  railroad  company  is  liable  for  injuries  resulting 
from  its  negligence  in  failing  to  so  construct  the  approaches  to  the  platform 
of  its  passenger  station  as  to  make  them  reasonably  safe  for  the  use  of  per- 
sons having  business  with  the  company.— Railway  Co.  v.  Evans,  71  N.  W. 
1062,  52  Neb.  50. 

[n]  (N.  J.  Sup.  1889)  Plaintiff  was  injured  while  attempting  to  use  a  stair- 
way leading  from  defendant's  depot  grounds  to  a  public  street  The  stair- 
way was  built  and  kept  in  repair  by  private  persons  for  their  own  conven- 
ience, but  it  had  been  in  use  by  passengers  generally  on  defendant's  rail- 
way, and  appeared  to  have  been  provided  as  a  means  of  access  to  and  from 
^e  depot  grounds,  ff^,  that  plaintiff  was  Justified  in  using  the  stairway, 
and  that  defendant  was  not  absolved  from  the  duty  of  keeping  it  reasonably 
*afe  by  the  fact  that  it  had  provided  another  stairway  which  plaintiff  might 
^ave  taken.— Railroad  Ck).  v.  Trautwein,  19  Atl.  178.  52  N.  J.  Law,  169. 
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[o]  (N.  Y.  Sup.  1803)  A  railroad  company  is  guilty  of  negligence  If  a  pas- 
sageway from  its  waiting  room  at  a  station  to  its  railroad  tracks  is  so  nar> 
row  that  persons  intending  to  take  trains  cannot  safely  walk  along  it.— Bed- 
ner  v.  Railway  Co.,  26  N.  Y.  Supp.  1050,  73  Hun,  662. 

[p]  (N.  Y.  Sup.  1895)  An  elevated  railway  company  is  not  liable  for  injuries 
caused  by  the  defectiye  condition  of  the  rubber  covering  its  stairs,  where  the 
defect  did  not  exist  long  enough  before  the  accident  to  charge  the  owner  with 
knowledge  thereof.— Foley  v.  Railway  Co.,  34  N.  Y.  Supp.  1050,  89  Hun.  606. 

[q]  (N.  Y.  City  Ct  1899)  A  finding  by  a  jury  that  a  construction  by  a  raU- 
road  company  of  overlapping  swinging  doors  leading  to  a  platform  that  was 
used  daily  by  several  thousand  persons,  and  was  long  enough  to  enable  the 
company  to  build  the  doors  so  that  they  could  not  overlap,  was  negligence, 
so  as  to  jusufy  a  recovery  by  a  passenger  injured  thereby,  will  be  sustained; 
it  being  the  company's  duty  to  furnish  its  patrons  with  reasonably  safe  means 
of  ingress  and  egress  to  and  from  the  platform.— Kieman  v.  Railroad  Co.,  5S 
N.  Y.  Supp.  394,  27  Misc.  Rep.  841. 

[r]  (Pa.  Sup.  1893)  Where  a  railroad  company,  in  having  repairs  made  in 
a  bridge  leading  from  a  highway  to  its  station,  and  after  the  railing  has  beeo 
removed,  leaves  an  open  space  unprotected  by  a  railing,  and  uses  the  same 
in  such  condition  for  access  to  the  station,  it  is  liable  for  the  death  of  a  per- 
son falling  through  the  opening  while  going  to  the  station  to  buy  a  ticket— 
Gilmore  v.  Railroad  Co.,  25  Atl.  774,  154  Pa.  St  375. 

[s]  (S.  C.  Sup.  1893)  A  railroad  company  is  liable  to  one  who,  while  ap- 
proaching its  depot  for  the  purpose  of  taking  a  train,  is  ii^ured  on  a  trestle 
used  as  an  approach  to  the  depot,  unless  it  exercised  extraordinary  care  to 
keep  such  trestle  In  a  safe  condition.  Mclver,  C.  J.,  dissenting.— Johns  v. 
Railroad  Co.,  17  S.  E.  698,  39  S.  O.  162,  20  L.  R.  A.  520. 

[t]  (Tex.  Civ.  App.  1893)  A  railroad  company  is  under  no  obligation  to  keep 
the  platform  about  its  depot  in  safe  condition  as  against  a  boarding-house 
keeper,  who  goes  to  the  depot  to  meet  an  incoming  train  for  the  purpose  of 
securing  a  boarder.- Post  v.  Railway  Co.,  23  S.  W.  708. 

[u]  (Tex.  Civ.  App.  1894)  Where  a  person  owns  and  keeps  a  lunch  stand  tt 
a  railroad  station,  by  authority  of  the  company,  which  can  be  approached 
only  over  the  company's  platform,  the  company  is  responsible  for  its  condi- 
tion to  persons  passing  over  it  to  make  purchases  at  the  lunch  stand.— Dil- 
lingham V.  Teeling,  24  S.  W.  lo94. 

[v]  (Tex.  Civ.  App.  1895)  In  an  action  against  a  railroad  company  for  in- 
juries caused  by  a  defective  walk  leading  from  a  union  depot  on  defendant's 
land,  the  fact  that  defendant  did  not  authorize  its  construction  or  mainte^ 
nance  will  not  relieve  it  from  liability,  where  it  appears  that  it  maintained  tlie 
walk  Jointly  with  other  companies,  and  knew  that  it  was  used  by  passengers 
after  leaving  its  trains,  and  was  defective.- Railway  Ca  v.  Olenk,  30  S.  W. 
278. 

[w]  (Tex.  Giv.  App.  1895)  It  is  not  a  good  defense  to  an  action  against  t 
railroad  company  for  injuries  sustained  because  of  a  defective  walk  leading 
from  a  union  depot  on  defendant's  lands  that  a  certain  street-railway  com- 
pany had  trespassed  upon  its  premises,  and  built  Its  track  thereon,  where 
such  trespass  was  not  accompanied  by  such  exclusive  possession  as  to  pre- 
vent all  approach  by  defendant,  and  render  it  unlawful  for  it  to  properly 
maintain  the  walk.— Railway  Co.  v.  Glenk.  30  S.  W.  278. 

ix]  (Tex.  Civ.  App.  1890  A  railroad  company  is  guilty  of  negligence  where 
it  allows  a  liole  to  remain  in  a  platform  which  persons  use  la  hauling  and 
loading  cotton  for  transportation  over  the  lines  of  the  railroad  company.— 
Railway  Co.  v.  Nesmlth,  40  S.  W.  1071. 

4.  Lights, 

[a]  (U.  S.  C.  C,  Pa.,  1888)  It  is  the  duty  of  a  railroad  company  to  property 
light  the  platform  connected  with  its  depot  within  a  reasonable  time  before 
the  arrival  and  departure  of  its  trains,  so  as  to  insure  the  safety  of  persons 
coming  to  the  uepot  as  passengers.— Grimes  v.  Pennsylvania  Co.,  36  Fed.  72. 

[b]  (Ala.  Sup.  1887)  Where  the  alleged  cause  of  injury  was  a  failure  to 
light  a  station,  an  instruction  to  find  for  defendant  is  properly  refused  wh«e 
the  evidence  fails  to  show  that,  in  the  construction  and  maintenance  of  its 
ticket  office,  platform,  approaches,  and  lights,  it  conformed  to  what  was  ens- 
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tomarj  at  similar  stations  of  well-regulated  roads.— Railroad  Co.  t.  Arnold,  4 
South.  359,  84  Ala.  159. 

[c]  (Ala.  Sup.  1887)  Where  a  railroad  company  has  erected  an  office  and 
platform,  at  a  station,  for  the  transaction  of  business  with  the  public,  they 
should  be  saie,  and  adapted  for  that  purpose,  and  should,  for  the  safety  of 
passengers,  be  lighted  a  proper  time  before  the  arrival  and  departure  of 
trains.— Railroad  Co.  v.  Arnold,  4  South.  359,  84  Ala.  159. 
[dl  (Ark.  Sup.  1887)  It  is  the  duty  of  railroad  companies  to  have  their  sta- 
tions lighted  for  the  accommodation  and  safety  of  passengers  arriving  or  de- 
parting upon  their  trains,  and  they  are  liable  for  injuries  resulting  from  the 
want  of  such  lights,  unless  it  is  shown  that  the  passenger's  negligence  con- 
tributed to  the  injury.— Fordyce  v.  Merrill,  5  S.  W.  329.  49  Ark.  277. 

[e]  (DeL  Sup.  1889)  Railroad  companies  are  bound  to  provide  safe  and  con- 
venient means  of  approach  to  their  stations  for  all  who  take  their  trains  as 
passengers,  and  of  departure  for  those  leaving  them;  and,  as  a  part  of  this 
obligation,  the  stations  must  be  sufficiently  lighted,  and  kept  lighted  until  all 
passengers  have  had  a  reasonable  time  afforded  them  to  reach  a  safe  public 
thoroughfare  by  the  aid  of  such  lighting,  If  needed,  or  unless  a  guide  be  fur- 
nished for  the  purpose  by  the  company  .—Wallace  v.  Railroad  Co.,  18  Atl.  818, 
8  Houst.  529. 

[t]  (DeL  bup.  1889)  Where  a  passenger  alighting  at  a  railroad  station  is  a 
stranger  to  the  station  and  surroundings,  and  finds  himself,  almost  imme- 
diately after  alighting  from  a  train,  left  in  utter  darkness  by  the  extinguish- 
ment of  the  station  light  by  the  agent  of  the  railroad,  the  railroad  cannot 
claim  that  the  passenger  is  a  wrongdoer  if  he,  in  his  effort  to  get  to  a  place 
of  safety  or  for  information,  cross  other  ground  of  the  defendant  than  that 
open  which  the  station  is  actually  erected.— Wallace  v.  Railroad  Co.,  18  Atl. 
818,  8  Houst.  529. 

[g]  (Ind.  Sup.  1896)  In  an  action  against  a  railroad  company  for  personal 
injuries  it  appeared  that  a  part  of  the  end  of  the  depot  platform,  facing  the 
highway,  was  about  four  feet  from  the  ground,  without  guard  rails,  and 
used  to  unload  freight  from  wagons.  There  was  an  extension  to  the  plat- 
form, nearer  the  track,  leading  to  the  highway.  Plaintiff,  who  was  unac- 
quainted with  the  platform,  came  to  the  depot,  at  night,  for  the  purpose  of 
taking  a  train,  entering  the  depot  along  such  extension.  Afterwards,  while 
waiting  for  the  train,  in  attempting  to  reach  the  highway  plaintiff  stepped 
from  the  unguarded  end  of  the  platform,  which  was  unlighted.  Held,  that 
defendant's  failure  to  light  the  platform  extending  to  the  highway  rendered 
it  liable  for  the  injuries  received.— Railway  Co.  v.  Treadway,  40  N.  B.  807,  142 
Ind.  475. 

[hi  (Iowa,  Sup.  1895)  A  railroad  company  is  only  required  to  use  ordinary 
and  reasonable  care  in  lighting  its  depot  platform,  so  that  persons  may  use 
the  same  in  going  to  or  from  the  trains  with  reasonable  safety .—Hiatt  v.  Rail- 
way Co.,  64  N.  W.  766,  96  Iowa,  169. 

[i]  (Ky.  App.  1896)  A  railway  company  need  not  so  light  its  platform  as 
**to  admonish*'  passengers  alighting  from  trains  that  the  platform  is  '*exclu- 
sively  used  for  passengers,"  if  it  so  lights  the  platform  that,  with  ordinary 
cftre,  passengers  can  ascertain  that  it  is  the  platform  used  for  passengers.— 
Ralhx)ad  Co.  v.  Ricketts,  87  S.  W.  952. 

[jl  (Ky.  App.  1899)  Where  a  passenger  leaving  a  train  at  night  got  off  on 
the  side  opposite  the  platform,  where  there  was  no  light,  by  reason  of  which 
he  stumbled  and  fell  under  the  train  as  it  moved  out  it  was  error  to  give  In- 
structions presenting  the  issue  as  to  whether  the  platform  was  sufficiently 
lighted  to  be  entirely  safe;  the  material  question  as  to  the  lighting  of  the 
platform  being  whether  there  was  sufficient  light  to  enable  a  person  exercis- 
ing ordinary  prudence  to  know  that  the  platform  was  on  that  side.— Railroad 
Co.  V.  Ricketts,  52  S.  W.  939. 

[k]  (La  Sup.  1887)  A  railroad  company  is  responsible  for  injuries  received 
by  a  passenger  seeking  to  board  one  of  its  trains  at  night,  who  finds  no  one 
to  inform  him  how  to  reach  the  sleeping  car,  which  is  left  standing  outside 
of  the  yard,  and  to  which  a  sidewalk,  erected  by  the  company  under  a  con- 
tract with  the  city,  leads  in  a  direct  route,  which  the  passenger  follows,  and 
trom  which  he  falls  by  reason  of  insufficient  lights  at  that  part  of  the  station 
Abroach.— Moses  v.  Raihroad  Co.,  2  South.  567,  39  La.  Ann.  649. 
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[1]  (N.  Y.  Sup.  1889)  A  verdict  of  damages  to  one  Injured  by  tripping  on  a 
railroad  station  platform,  while  approaching  it  in  the  dark  as  a  passenger, 
will  not  be  disturbed;  It  appearing  that  the  only  dispute  was  whether  the 
platform  and  its  approaches  were  properly  lighted,  and  that  the  question 
was  properly  submitted  to  the  Jury.—GroU  v.  Railroad  Co^  4  N.  Y.  Supp.  80, 
51  Hun,  643. 

[m]  (N.  Y.  Sup.  1883)  Where,  In  an  action  for  injuries  received  by  falling 
from  a  depot  platform,  plaintiff  claims  that  the  platform  was  not  properly 
lighted,  it  is  error  to  refuse  to  charge  that,  if  it  was  lighted  with  electric 
lights,  as  testified  by  defendants*  witnesses,  the  verdict  must  be  for  de- 
fendants.—Fox  V.  City  of  New  York,  24  N.  Y.  Supp.  43,  70  Hun,  181. 

[n]  (N.  Y.  Sup.  1896)  Plaintiff,  who  was  injured  by  falling  at  night  into  a 
space  between  defendants'  car  (from  which  she  was  alighting)  and  the  sta- 
tion platform,  testified  that  she  looked  when  she  stepped  out,  but  that  it  was 
so  dark  at  her  feet  that  she  could  not  distinguish  the  platform.  Her  sister 
testified  that  it  was  "pitch  dark*'  at  her  feet  Defendants  gave  evidence  that 
the  platform  was,  in  general,  well  lighted,  but  did  not  show  whether  in  the 
crowd  the  space  in  question  could  be  seen.  It  appeared  that  the  place  could 
easily  have  been  lighted.  Held,  that  a  finding  that  defendants  were  negligent 
in  not  lighting  such  place  would  not  be  disturbed.— Fox  v.  City  of  New  York, 
89  N.  Y.  Supp.  309.  5  App.  Div.  349. 

[o]  (R.  I.  Sup.  1899)  In  an  action  for  injuries  incurred  In  alighting  from  a 
train  at  a  station  at  night,  under  an  allegation  that  the  station  was  not  prop- 
erly lighted  at  the  time,  testimony  that  it  was  not  lighted  at  times  before 
and  after  the  injury  is  not  competent— Agulino  v.  Railroad  Co.,  43  AtL  63. 

[p]  (Tex.  Sup.  1890)  Plaintiff,  not  being  familiar  with  the  surroundings, 
was  put  off  the  train  on  a  low  platform,  and  attempted  to  leave  at  the  end 
In  the  direction  he  desired  to  go,  and,  on  account  of  the  absence  of  light 
was  unable  to  see  that  there  were  no  steps  there.  The  way  prepared  by  the 
company  was  zigzag  in  direction,  and  up  several  steps,  and  across,  a  higher 
platform.  Held,  that  the  court  properly  charged  that  it  was  the  duty  of  the 
company  to  provide  good  and  safe  places  of  egress  from  its  platform  at  sudi 
places  as  persons  would  naturally  or  ordinarily  go.— Railway  Co.  v.  Brown, 
14  S.  W.  1034,  78  Tex.  397. 

[q]  (Tex.  Civ.  App.  1895)  A  railroad  company  cannot  escape  liability  for 
failure  to  light  its  depot  as  required  by  Sayles'  Supp.  Rev.  St  art  4238  (Laws 
1889,  p.  19),  by  contracting  with  another  company  to  light  it— Railway  C!o.  t. 
Reich,  82  S.  W.  817. 

[r]  (Tex.  Civ.  App.  1895)  Sayles*  Supp.  Rev.  St.  art  4238  (Laws  188a  p. 
19).  requiring  railroad  companies  to  keep  their  depots  lighted,  requires  the 
lighting  only  of  such  platforms  or  approaches  as  are  necessary  for  ingress 
and  egress  of  passengers;  and  where  a  passenger  is  injured  at  night  by  faU- 
ing  over  an  obstruction  on  an  unlighted  south  platform  of  a  union  depot  and 
it  appears  that  the  trains  of  several  of  the  defendant  companies  stop  on  that 
side  of  the  depot,  the  question  of  the  negligence  of  a  company  whose  trains 
stop  at  a  platform  on  the  north  side  is  for  the  jury.— Railway  Co.  v.  Reich,  32 

5.  W.  817. 

6.  Snow  and  Ice, 

[al  (Iowa  Sup.  1897)  Where  a  defendant  railroad  company  allowed  ice  to 
form  several  days  on  its  platform  from  the  drippings  from  the  roof  of  its 
depot,  which  by  the  exercise  of  ordinary  care  could  have  been  known  of  and 
either  removed  or  rendered  harmless,  it  is  negligent  and  responsible  to  one 
who,  without  negligence,  is  injured  thereby.- Waterbury  v.  Railroad  (3o.,  73 
N.  W.  341,  104  Iowa,  32. 

[b]  (ky.  App.  1895)  Though  it  Is  at  times  unwarrantable  to  require  rail- 
road companies  to  keep  the  depot  platforms  clear  of  ice  and  sleet  where.  In 
an  action  for  injuries  received  while  alighting  from  a  passenger  train,  cansed 
by  ice  on  the  platform,  there  is  proof  as  to  the  condition  of  the  platform  and 
of  the  weather,  and  the  question  is  fairly  submitted  to  the  jury,  the  supreme 
court  will  not  disturb  the  finding.— Railroad  CJo.  v.  (Cockerel,  33  S.  W.  407. 

[c]  (l^Iinn.  Sup.  1898)  Defendant  had  set  apart  a  place  connecting  with  a 
public  thoroughfare  for  the  use  of  persons  who  had  business  at  its  depot 
building.    Its  platform  extended  some  distance  beyond  the  depot  building. 
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terminatinfir  within  a  few  feet  of  a  water  tank,  between  its  **hou8e"  and 
main  tracks,  and  in  a  part  of  its  grounds  obTiously  designed  and  used  for 
its  own  business.  At  the  end  of  the  platform  were  steps,  designed  for  the 
use  of  its  trainmen  and  other  employes.  For  their  own  convenience,  and  to 
shorten  the  way,  some  of  the  patrons  of  the  defendant  went  over  this  part 
of  the  yard  and  upon  these  steps  when  going  to  or  returning  from  the  depot 
building.  FlaintilT,  in  going  upon  this  part  of  the  yard  at  night,  after  having 
been  at  the  depot  building  on  business,  fell  upon  ice  which  had  accumulated 
on  the  ground  near  the  steps,  and  was  injured.  Held^  that  he  had  no  cause  of 
action.— De  Blois  v.  Railway  Co.,  73  N.  W.  637,  71  Minn.  45. 

[d]  (N.  Y.  App.  1889)  Deceased  took  a  train  on  defendant's  elevated  rail- 
way about  6-.30  in  the  morning.  The  morning  was  cold,  and  during  the  night 
it  had  been  sleeting,  making  it  dangerous  to  walk  on  the  sidewalks.  On  go- 
ing down  the  stairway  leading  from  the  station  to  the  street,  deceased  fell 
and  fractured  his  leg.  He  was  taken  to  the  hospital,  where  he  died  a  few 
days  after,  there  being  evidence  that  he  had  been  drinking  freely  before 
the  accident,  and  that  the  delirium  from  which  he  died  was  delirium  tremens. 
The  stairway  was  inclosed  the  height  of  a  hand  rail,  and  was  covered  by  a 
roof  projecting  about  a  foot  on  each  side.  The  steps  were  very  slippery  at 
the  time  of  the  accident,  and  there  was  no  evidence  that  any  ashes  or  saw- 
dust, or  anything  of  that  nature,  had  been  spread  on  them,  or  that  any 
attempt  had  been  made  to  remove  the  snow  and  sleet.  Held,  that  there  was 
no  evidence  of  negligence  on  the  part  of  defendant  that  would  permit  a  re- 
covery for  injuries  to  deceased,  and  a  nonsuit  should  have  been  granted.— 
Kelley  v.  Railway  Co.,  20  N.  E.  383,  112  N.  Y.  443,  3  L.  R.  A.  74. 

[e]  (N.  Y.  Sup.  1888)  Plaintiff  sued  a  railway  company  for  Injuries  sus- 
tained by  his  wife.  It  appeared  that  the  snow  on  defendant's  shed  roofs 
thawed  during  the  day,  and,  dripping,  fell  on  the  stairs,  and  formed  ice,  on 
which  no  ashes  or  sand  was  put,  and  that  plaintiff's  wife  fell  in  boarding 
the  cars.  Held,  that  there  was  evidence  justifying  the  jury  in  finding  de- 
fendant guilty  of  negligence.— Ainley  v.  Railway  Co.,  47  Hun,  206. 

[f]  (N.  Y.  Sup.  1889)  Evidence  showing  that  plaintiff's  injuries  were  caused 
by  his  slipping  on  defendant's  platform  on  alighting  from  a  train;  that  when 
the  accident  occurred  snow  and  sleet  were  falling,  and  the  platform  where 
he  was  compelled  to  alight  was  slippery  from  ice  or  snow;  that  on  the  pre- 
ceding day  considerable  snow  had  fallen,  and  that,  though  an  attempt  had 
been  made  to  remove  the  snow  from  the  platform,  no  sand  or  ashes  had  been 
sprinkled  over  it,— establishes  a  prima  facie  case  of  negligence  against  the 
company,  and  justifies  a  verdict  for  plaintiff.— Timpson  v.  Railway  Co.,  5  N. 
Y.  Supp.  684,  52  Hun,  489. 

tf.  Throwing  Articles  from  Train. 

[a]  (TJ.  S.  C.  C.  A.,  Tenn..  1898)  Where  it  is  the  practice  of  the  post-office 
employ^  to  throw  mail  pouches  from  moving  trains  onto  passenger  station 
platforms,  so  as  to  endanger  passengers,  it  is  the  duty  of  the  railroad  com- 
pany to  notify  passengers  of  the  danger,  and  take  such  further  steps  as 
may  be  necessary  to  prevent* me  continuance  of  the  practice;  but  this  duty 
does  not  arise  until  the  railroad  company  has  had  notice  of  such  practice, 
either  express,  or  implied  from  its  long  continuance.— Railway  Co.  v.  Rhodes, 
88  Fed.  422,  30  C.  0.  A.  157. 

[b]  (111.  App.  1892)  A  railroad  company  is  liable  for  an  injury  to  a  person 
lawfully  upon  its  platform,  caused  by  the  negligence  of  a  postal  clerk  in 
throwing  a  mail  bag  from  a  swiftly-moving  train,  when  the  company  has  no- 
tice that  the  clerk  is  in  the  habit  of  so  throwing  out  the  mail  bags.— Railway 
Co.  V.  Slmms.  43  111.  App.  260. 

[c]  (Ky.  App.  1895)  RaHway  companies  are  liable  for  Injuries  to  persons 
rightfully  on  its  depot  platform,  who  are  struck  by  a  mail  pouch  thrown  from 
a  rapidly  moving  train.— Williams  v.  Railroad  Co.,  32  S.  W.  934.  98  Ky.  247. 

[d]  (Ky.  App.  1895)  In  an  action  against  a  railway  company  for  personal 
injuries,  it  appeared  that  plaintiff,  who  was  employed  by  a  shipper  of  cattle 
over  defendant's  road,  went  between  the  side  track  on  which  the  cattle  car 
was  standing  and  the  main  track,  in  the  performance  of  his  duty;  that,  on 
the  approach  of  a  mail  train,  plaintiff,  being  in  a  place  of  danger,  passed 
across  the  main  track  to  the  depot  platform,  where  he  was  struck  by  a  mai> 
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pouch  thrown  from  the  train  while  it  was  moYing  at  the  rate  of  40  miles  an 
hour.  Held,  that  it  was  error  to  grant  a  nonsuit  on  the  ground  that.  If  plain- 
tiff had  gone  to  the  other  side  of  the  side  track,  he  would  have  escaped  in- 
jury.—WilUams  V.  Railroad  CJo.,  32  S.  W.  034,  »8  Ky.  247. 

[e]  (Minn.  Sup.  1894)  A  railroad  company  is  liable  for  Injuries  to  a  licensee 
on  its  depot  platform  injured  by  a  mail  bag  thrown  by  a  United  States  mail 
agent  from  the  car.  If  the  railroad  company  had  knowledge  of  this  dangerous 
practice.— Galloway  v.  Railway  Co.,  57  N.  W.  1058,  56  Minn.  346,  23  L.  B.  A. 
442L 

[f]  (Mo.  Sup.  1891)  In  an  action  against  a  railroad  company  for  a  personal 
injury  received  by  plaintiff  from  a  blow  on  the  knee  by  a  mail  pouch  thrown 
from  defendant's  passing  train,  plaintiff's  theory  was  that  the  injury  was 
caused  by  his  heel  being  driven  by  the  blow  into  a  large  hole  in  defendanf  s 
station  platform,  and  there  held  so  that  his  knee  received  the  whole  momen- 
tum of  the  pouch.  Held,  that  an  instruction  which  assumed  that  defendant 
was  negligent  in  permitting  the  hole  to  remain  in  the  platform  was  error, 
as  the  question  was  for  the  jury.— James  v.  Railway  Ck>.,  18  S.  W.  31,  107  Mo. 
480. 

[g]  (Mo.  Sup.  1895)  The  fact  that  a  railway  company  has  been  accustomed 
to  throw  mail  sacks  from  its  trains  while  in  motion  in  a  certain  manner,  and 
that  during  such  time  no  one  had  been  injured  thereby,  does  not  as  a  matter 
of  law  prevent  the  throwing  of  a  sack  in  the  same  manner,  whereby  a  pas- 
senger on  its  platform  is  injured,  from  being  negligent— Hughes  v.  Railroad 
Co.,  30  S.  W.  127,  127  Mo.  447. 

7.  Ob8trtuition8  on  Platforms. 

[a]  (Cal.  Sup.  1893)  In  an  action  to  recover  for  injuries  received  on  the 
platform  at  one  of  defendant's  r;:ilroad  company's  stations,  plaintiff  testified 
that  there  were  about  100  people  at  the  station,  returning  from  a  picnic; 
that,  as  the  train  approached,  plaintiff  passed  along  the  platform  to  reach  the 
rear  end  of  a  car  she  intended  to  board,  and  tripped  against  some  milk  cans 
which  were  lying  on  the  platform,  and  fell.  Plaintiff  testified  that  when  she 
fell  she  was  looking  to  see  where  she  could  get  on  the  train,  that  it  was 
perfectly  light  at  the  time,  and  that  the  cans  were  about  30  feet  from  where 
she  had  been  sitting,  but  she  did  not  see  them  until  she  stumbled  over  them. 
It  appeared  that  the  station  was  only  a  flag  station;  that  defendant  kept  no 
agent  there;  that  there  were  daily  shipments  of  milk  from  the  station,  the 
empty  cans  being  returned  the  following  day;  that  there  was  no  other 
place  than  on  the  platform  where  the  cans  could  conveniently  be  left;  and 
that  they  were  near  the  middle  of  the  platform,  with  room  enough  to  pass  on 
either  side.  Held,  that  the  accident  could  not  have  been  reasonably  anticipat- 
ed by  defendant,  and  therefore  tiie  failure  to  remove  the  obstructions  did  not 
constitute  actionable  negligence.— Falls  v.  Railroad  Ox,  31  Pac.  901,  97  (>aL 
114. 

[b]  (Mo.  Sup.  1893)  Where  mail  bags  are  customarily  thrown  from  the  can 
upon  a  certain  platform  over  which  passengers  are  expected  to  pass,  it  is 
the  duty  of  the  railroad  company  to  guard  against  accidents  caused  by  pas- 
sengers stumbling  over  such  bags  in  the  dark,  even  though  the  bags  are 
thrown  out  by  postal  clerks  in  the  service  of  the  post-ofllce  department- 
Sargent  V.  Railway  Co.,  21  S.  W.  823.  114  Mo.  34a  19  L.  R,  A.  46a 

[c]  (N.  Y.  Jbup.  1894)  When  a  passenger  is  injured  by  falling  over  a  mail 
bag  thrown  by  a  postal  clerk  on  the  platform  in  the  way  of  passengers  enter- 
ing the  car,  the  railroad  company  is  not  liable,  unless  the  mail  bag  had 
been  so  thrown  on  other  occasions  before  the  accident,  and  the  fact  was 
known  to  the  conductor  of  the  train.— Ayres  v.  Railroad  Co.,  28  N.  Y.  Sn^ 
789,  77  Hun,  414. 

[d]  (Pa.  Sup.  1893)  In  an  action  by  a  passenger  for  damages  caused  by 
stepping  on  an  obstacle  on  the  platform,  in  the  absence  of  any  evidence  as  to 
how  the  obstacle  came  there,  and  how  long  it  had  been  there,  the  court 
properly  granted  a  nonsuit— Bernhardt  v.  Railroad  Co.,  28  AtL  140,  159  Pa. 
St  360. 

[e]  (Pa.  Sup.  1893)  Where  a  passenger  alighting  from  a  train  steps  upon  a 
bung  from  a  keg  lying  on  the  platform,  and  sprains  her  ankle,  no  presomp- 
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tioo  of  negligence  on  the  part  of  tbe  company  arises.— Bernhardt  y.  Railroad 
Co.,  28  Aa  140,  159  Pa.  St.  860. 

[f]  (Tex.  ClT.  App.  189i5)  Plaintlfr,  a  passenger  alighting  from  defendant's 
train  on  its  regular  depot  platform,  stepped  from  the  last  step  of  the  car  onto 
a  railroad  spike.  The  head  of  the  spike  had  a  thin,  sharp  edge,  which  injured 
the  ball  of  plaintiff's  foot.  Hdd,  that  defendant  was  liable  for  the  injury.— 
Railway  uo.  v.  Davis.  23  S.  W.  737,  4  Tex.  Civ.  App.  351. 

[g]  (Va.  Sup.  1893)  The  plaintiff  received  notice  from  the  defendant  com- 
pany that  certain  goods  for  him  were  at  its  depot  While  walking  along  the 
passage  to  the  freight  room,  several  boxes  of  iron,  which  had  been  carelessly 
piled,  fell  on  him.  Heltl,  that  the  plaintiff  was  a  licensee,  and  defendant  com- 
pany was  liable  for  failure  to  exercise  ordinary  care.— Railroad  Co.  v.  Brown, 
18  S.  E.  278,  90  Va.  340. 

8,  Acta  of  Servants. 

[a]  (Mass.  Sup.  1897)  That  one  entering  the  central  entrance  of  a  railroad 
station  was  injured  oy  the  act  of  a  servant  of  the  company  in  forcing  a 
drunken  man  against  him  while  ejecting  such  man  from  the  station  war- 
rants a  finding  of  negligent  management  of  the  entrance.— Gray  v.  Railroad, 
46  N.  E.  397,  168  Mass.  20. 

P.  Contributory  Negligence, 

[a]  (U.  S.  C.  C.  A.,  Ind.  T.,  1898)  An  intending  passenger  came  to  a  railroad 
way  station  on  a  dark  night  to  take  a  train.  There  were  no  lights  and  no 
railing  to  the  platform,  which  on  the  east  side  was  several  feet  high.  She 
went  upon  the  platform  on  the  west  side,  and,  supposing  It  to  be  of  the  same 
height  on  the  east  side,  she  walked  across,  intending  to  sit  down  on  the 
edge,  but  fell  off  and  was  injured.  Bdd,  that  she  was  guilty  of  contributory 
negligence.— Railway  Co.  v.  Turley,  85  Fed.  369,  29  C.  C.  A.  196. 

IbJ  (Ala.  Sup.  1S90)  In  an  action  by  a  passenger  against  the  railroad  com- 
pany for  injuries  caused  by  a  hole  in  a  platform  erected  near  the  tracks,  and 
used  by  passengers  going  to  and  from  a  hotel  for  meals,  plaintiff  testified 
that  there  were  no  lights  except  from  the  hotel  and  car  windows,  and  that  he 
did  not  see  the  hole  until  he  stepped  into  it,  though  he  might  have  done  so 
had  he  looked  for  it.  The  testimony  of  defendant's  witnesses  was  vague. 
They  testified  that  plaintiff  might  have  seen  the  hole  had  he  "looked  care- 
fnlly."  Held,  that  plaintiff  was  not  negligent.— Watson  v.  Land  Co.,  8  South. 
770,  92  Ala.  320;  Same  v.  Railroad  Co.,  Id. 

[c]  (Ala.  bup.  1892)  Where  a  passenger  in  passing  from  the  station  to  a 
train  fell  over  lumber  obstructing  the  platform  in  part,  which  he  knew  was 
on  the  platform,  but  had  forgotten  at  the  time  he  fell,  he  was  guilty  of  con- 
tributory negligence.— Wood  v.  Railroad  Co.,  13  South.  552,  100  Ala.  660. 

[d]  (Ark.  Sup.  1895)  In  an  action  against  a  railroad  company  for  personal 
Injuries,  it  appeared  that  plaintiff  alighted  from  defendant's  train  at  one  of 
its  regular  stations,  the  train  having  stopped  in  front  of  the  depot  on  the 
middle  one  of  three  tracks,  and  that  the  passage  to  and  through  the  depot 
was  obstructeu  for  the  time  being  by  a  freight  standing  on  the  inside  track, 
which  also  prevented  any  light  from  the  depot  reaching  the  space  between 
the  two  trains.  Plaintiff,  who  was  anxious  to  reach  the  town,  hastened  to 
go  around  the  freight  train,  and  through  a  cattle  gap  in  the  fence  along  de- 
fendant's tracks,  the  situation  of  which  he  knew,  and,  catching  his  foot  in 
a  stock  guard  there  located,  fell,  and  sprained  his  ankle.  Meld,  that  plaintiff's 
recovery  was  precluded  by  contributory  negligence.— Railway  Co.  v.  Cox,  29 
8.  W.  38,  60  Ark.  106. 

[e]  (C3olo.  Sup.  1893)  Where  a  train  stops  at  an  eating  station,  and  there 
is  a  track  between  the  train  and  the  station,  a  passenger  alighting  from  the 
train  has  the  right  to  assume  that  the  railroad  company  will  so  regulate  its 
trains  that  its  tracks  between  the  car  and  the  eating  station  platform  will 
be  safe  for  him  to  pass  over  in  going  to  and  returning  from  the  eating  house, 
and  his  failure  to  look  and  listen  for  an  approaching  train  is  not  negligence.— 
Railroad  Co.  v.  Shean,  33  Pac.  108,  18  Ck)\o,  368,  20  L.  R.  A.  729. 

ff]  (111.  App.  1889)    A  passenger  waiting  at  a  depot  for  his  train  need  not 
remain  in  tne  waiting  room,  but  may,  without  being  charged  with  negligence, 
41  C.C.A.— 36 
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go  upon  the  platform  before  it  is  necessary  to  board  his  train.— Railroad  Co. 
V.  Woolridge,  32  111.  App.  237. 

•[g]  (111.  App.  1893)  If  a  passenger,  about  to  board  a  train,  becomes  ab- 
sorbed in  thought,  and  stands  so  near  the  track  that  he  is  struck  by  a  passr 
ing  train,  he  is  negligent— Kailroad  C5o.  v.-  Mahara,  47  111.  App.  208. 

[hi  (Ind.  Sup.  1890)  If,  at  the  time  a  passenger  stepped  upon  a  railroad 
platform,  he  knew  of  its  unsafe  condition,  he  would  not  be  required  to  aban- 
don its  use,  and  if  he  used  due  care  proportionate  to  the  known  danger,  and 
was  injured  by  reason  of  the  defect,  he  would  not  be  barred  from  recovery 
by  such  knowledge.— Pennsylvania  Co.  v.  Marion,  23  N.  E.  973,  123  Ind.  415,  7 
I^  a.  A.  687. 

[il  (Ind.  App.  1894)  It  is  not  necessarily  negligent  for  a  boy  to  walk  on 
a  station  platform  within  a  foot  and  a  half  of  a  train  moving  two  miles  an 
hour.— Railroad  Co.  v.  Mushrush,  37  N.  E.  954,  11  Ind.  App.  192. 

[j]  (Ind.  T.  Sup.  1899)  Where  a  prospective  passenger  left  a  waiting  room 
and  sat  down  on  the  edge  of  the  platform,  with  his  feet  on  the  ground,  witliln 
a  foot  or  a  foot  and  a  half  of  the  track,  and  went  to  sleep  in  front  of  an 
approaching  train,  the  railroad  company  owed  him  no  duty,  except  not  to 
wantonly  injure  him  after  its  employes  discovered  him.— Railway  (Jo.  v.  Bol- 
ton. 51  S.  W.  1085. 

[k]  (Mass.  Sup.  18^)  One  who  does  not  know  that  passing  express  trains 
throw  off  mail  bags  on  a  walk  leading  to  the  depot  is  not.  as  a  matter  of 
law.  negligent  in  walking  along  the  middle  of  said  walk  without  looking  or 
listening  for  trains,  the  walk  being  9  feet  wide  and  its  edge  2%  feet  from  the 
nearest  track.— Bradford  v.  Railroad,  35  N.  E.  1131,  160  Mass.  392. 

[11  (Mich.  Sup.  1888)  A  railroad  company  which  provides  proper  and  safe 
means  of  egress  from  its  depot  platforms  to  the  public  highway  is  not  liable 
to  one  who  seeks  to  attain  the  highway  by  way  of  the  railroad  track,  and  is 
injured  by  falling  into  a  cattle  guard.— Sturgis  y.  Railway  Co.,  40  N.  W.  914, 
72  Mich.  619. 

[m]  (Mich.  Sup.  1895)  In  an  action  against  a  railroad  company  for  personal 
injuries,  it  appeared  that  at  a  certain  station  the  only  light  at  the  pUitform. 
which  was  189  feet  long  and  12^^  feet  wide,  was  one  lamp;  and  that  plain- 
tiff went  to  such  station  at  night  to  take  a  train.  He  testified  that  he  saw 
the  train  coming,  and  started  to  go  forward  to  where  he  thought  the  baggage 
oar  would  stop,  so  as  to  put  a  package  on  it;  that,  as  he  went  away  from 
the  lamp,  it  was  pretty  dark;  that  he  stepped  off  the  platform  on  the  track, 
and  was  struck  by  the  engine;  and  that  he  knew  it  was  dark,  but  thought 
he  would  be  safe  in  going  up  there.  Held,  that  a  direction  of  a  verdict  for 
defendant  was  proper.— Bradley  v.  Railway  Co.,  65  N.  W.  102,  107  Mich.  243. 

[n]  (Minn.  Sup.  1899)  A  railroad  company  is  not  liable  to  one  who  came  to 
its  station,  and,  on  leaving,  walked  to  the  end  of  the  station  platform,  and 
fell  off,  where  such  person  was  familiar  with  the  platform  and  the  location 
of  the  steps,  and  took  no  reasonable  precaution  to  avoid  stepping  off  the 
platform,  whether  or  not  the  company  was  guilty  of  negligence  in  not  keep- 
ing the  platform  properly  lighted.— Emery  v.  Railway  Co.,  80  N.  W.  627. 

[o]  (Mo.  App.  1894)  Plaintiff  was  injured  while  walking,  without  right,  on 
th(»  freight  platform  at  defendants  depot.  The  freight  and  passenger  plat- 
forms were  distinctly  separated  by  a  difference  In  elevation,  and  the  freight 
platform  was  in  a  reasonably  safe  condition.  Heldj  that  plaintiff  was  guilty 
of  contributory  negligence,  and  could  not  recover.— Gunderman  v.  Railway 
Co.,  58  Mo.  App.  370. 

[p]  (Mo.  App.  1894)  A  railroad  company  which  has  arranged  its  depot  8o 
as  to  provide  a  platform  for  its  freight  business  separate  and  apart  from  the 
one  used  for  passengers  was  not  liable  for  injuries  resulting  to  a  passenger 
who  had,  without  right,  gone  on  the  freight  platform.— Gunderman  v.  Rail- 
way Co.,  58  Mo.  App.  370. 

[i\]  (N.  H.  fciup.  181)3)  Where  a  baggage  master  was  removing  baggage 
from  a  car  in  the  ordinary  manner,  plaintiff,  who  tripped  over  his  feet  when 
there  were  10  feet  of  the  platform  unobstructed,  cannot  recover  damages.— 
Connor  v.  Railroad.  30  Atl.  1121,  67  N.  H.  311. 

[r]  (N.  J.  Sup.  1899)  A  person  purchasing  a  ticket  at  a  railway  station,  and 
using  the  usual  passage  in  going  to  obtain  a  check  for  baggage,  where  injured 
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by  dangers  existing  in  such  passage  which  were  known  or  ought  to  have 
been  known  to  the  carrier,  can  recover  therefor.— Bxton  v.  Railroad  Co., 
42  Atl.  486,  62  N.  J.  Law,  7. 

[s]  (X.  Y.  App.  1887)  The  plaintiff  sustained  personal  injuries  in  alighting 
from  one  of  defendant's  cars  onto  a  platform.  The  distance  from  the  outer 
line  of  the  car  to  the  platform  was  11  inches.  There  were  three  steps  at  the 
end  of  the  car,— the  lower  one  8  inches  below  the  top  of  the  platform,  and  1 
foot  7  inches  from  the  side  thereof;  the  second  step  about  4  inches  lower 
than  the  top  of  the  platform,  and  2  feet  2  inches  from  the  side  thereof.  On 
the  evening  of  the  accident  it  was  dark,  and  the  platform  was  not  plainly 
visible.  It  was  somewhat  lighted  by  light  from  the  car  windows,  the  depot 
windows,  anu  a  lantern  in  the  hands  of  the  conductor,  the  usual  way  of  light- 
ing. The  plaintiff  passed  out  of  the  car  onto  the  platform,  and  then  to  the 
second  step,  and,  without  having  hold  of  the  iron  railing  on  either  side,  and 
without  looking  to  see  the  station  platform,  she  stepped  out,  and,  failing  to 
reach  it,  felL  The  platform  had  been  used  for  many  years,  and  no  one  but 
the  plaintiff  had  ever  been  injured,  or  had  suffered  any  inconvenience,  on 
account  of  the  distance  of  the  platform  from  the  cars.  Hdd,  that  the  defend- 
ant was  not  liable  for  the  injury.— Lafflin  v.  Railroad  Co.,  12  N.  E.  599,  lOG 
N.  Y.  rS6. 

[t]  (Ta,  Sup.  1890)  Plaintiff  is  not  negligent  as  a  matter  of  law  who  on 
hearing  his  train  approaching  the  flag  station,  where  he  is,  and  seeiug  no 
train  coming  in  the  opposite  direction,  goes  diagonally  across  the  first  track, 
which  was  planked,  towards  his  train,  which  has  nearly  stopped,  and  Is  still 
when  he  reaches  his  car,  though  a  witness  called  by  him  says  that,  before 
the  passenger  train  stopped,  the  freight,  which  struck  plaintiff,  was  passing. 
—Kohler  v.  RaUroad  Co.,  19  Atl.  1049, 135  Pa,  St.  346,  26  Wkly.  Notes  Gas.  176. 
[uj  (Pa.  Sup.  1890)  If  plaintiff  knew,  or  might  by  the  use  of  his  senses 
have  known,  that  the  freight  train  was  coming,  and  crossed  in  front  of  It 
to  a  dangerous  position,  through  fear  that  his  train  coming  on  the  next  track 
might  not  wait,  he  cannot  recover.— Kohler  v.  Railroad  Co.,  19  Atl.  1049,  135 
Fa.  St  846,  26  Wkly.  Notes  Cas.  176. 

[v]  (Pa.  Sup.  1892)  Where  a  passenger  waiting  for  a  train  at  a  station,  the 
platform  of  which  is  properly  constructed,  stands  so  near  the  track  as  to  be 
struck  and  killed  by  the  bumper  of  a  passing  locomotive,  the  railroad  com- 
pany is  not  liable.— Matthews  v.  Railroad  Ck).,  24  Atl.  67,  148  Pa.  St.  491. 

[w]  (Tex.  Sup.  1889)  Where  it  appears  that  a  woman  in  pregnancy  was 
seriously  injured  in  l)oarding  a  train  at  a  regular  station;  that  she  was 
obliged  to  step  from  the  ground  to  a  height  of  30  or  36  Inches,  no  intervening 
step  being  provided,  as  was  the  custom;  and  that  she  used  due  care,  with 
the  means  provided,— judgment  for  damages  will  not  be  disturbed  on  the 
ground  of  contributory  negligence,  though  it  also  appears  that  she  had  some 
assistance  from  the  company's  employes,  and  that  other  women,  and  possibly 
at  times  she  herself,  had  boarded  the  train  in  a  similar  manner,  without  In- 
jury.—Railway  Co.  V.  Watson,  10  S.  W.  731,  72  Tex.  631. 

[x]  (Tex.  Civ.  App.  1893)  Plaintiff  alighted  from  a  train,  and  started  along 
the  platform,  where  it  was  dark,  and  walked  off  at  a  place  where  it  was  l)e- 
tween  four  and  five  feet  high.  He  testified  that  he  did  not  remember  chan- 
ging his  gait  from  the  time  he  left  the  train  until  he  fell;  that  he  did  not  re- 
member looking  for  the  top  of  the  platform;  that  he  noticed  people  leaving 
the  train,  and  going  down  the  lighted  platform;  that  he  did  not  walk  along 
cautiously,  but  paid  no  attention  to  where  he  was  going  until  he  fell.  Held, 
that  plaintiff  was  guilty  of  contributory  negligence.— Railway  Co.  v.  Hodges, 
24  S.  W.  563. 

fy]  (Va,  oup.  1887)  A  passenger,  while  staying  over  at  a  station  on  the 
defendant's  road  at  night,  went  out  on  the  platform,  and  walked  to  the  end 
of  it,  where  she  fell  off.  The  night  was  dark,  and  the  platform  lamp  had 
been  temporarily  removed  to  be  trimmed.  Ueld,  that  she  was  guilty  of  reck- 
lessness.—Reed  V.  Railroad  Co.,  4  S.  B.  587,  84  Va.  231. 

10.  Actions—Evidence, 

[a]  (U.  S.  C.  C,  Ohio,  1892)  In  an  action  against  a  railroad  company  for 
injuries  to  a  passenger  due  to  the  pressure  of  a  crowd  passing  through  its 
gates  to  a  train,  plaintiff  and  another  witness  testified  that  but  one  of  the 
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five  gates  was  open.  Several  witnesses  for  defendant  testified  that  all  the 
gates  were  open,  bnt  they  had  other  duties  to  perform  at  the  train  which 
would  intertere  with  their  observation  on  this  point  and  tlie  gate  keepers 
and  policemen  stationed  at  the  other  four  gates  were  not  examined.  MM,  that 
a  finding  by  the  jury  that  but  one  gate  was  open  would  not  be  disturbed  on 
motion  for  new  trial— Taylor  v.  Pennsylvania  Ck).,  50  Fed.  755. 

[b]  (Kan.  Sup.  1869)  Evidence  that  other  persons  had  also  fallen  from  the 
same  portion  of  the  platform  where  the  plaintiff  fell,  and  under  circum- 
stances of  a  similar  character,  was  admissible.— Railway  Co.  v.  Neiawanger, 
21  Pac.  682,  41  Kan.  62l. 

[c]  (Ky.  App.  1886)  Deceased  was  waiting  for  a  train  at  a  station  wh«?e 
the  ticket  ofSce  was  on  one  side  of  the  track  and  the  platform  for  moonting  the 
train  on  the  other,  anu  in  crossing  the  track  to  the  platform,  after  buying  his 
ticket,  he  was  struck  by  an  engine  running  past  the  station  at  a  high  rate 
of  speed.  Hdd  sufficient  evidence  of  willful  negligence  on  the  part  of  the 
railroad  to  submit  to  the  Jury.— Nichols  v.  Railroad  CJo.,  2  S.  W.  181. 

[d]  (Mich.  Sup.  1888)  It  appeared  that  plaintilT,  on  a  dark  night,  after  leav- 
ing defendant's  depot,  but  while  still  on  its  grounds,  fell  into  a  hole  and  per- 
manently injured  his  ankle;  that  the  hole  was  close  to  the  culvert  of  a  diag- 
onal path,  on  which  plaintiff  was  walking;  that  there  were  no  lights,  fence, 
or  guard;  and  that  defendant  had  constructed  another  and  safer  way  of 
exit  from  the  depot,  but  most  of  the  travel  went  over  the  way  taken  t^ 
plaintiff,  and  defendant's  agents  and  employ^  used  it,  and  never  objected  to 
its  use  by  passengers.  Hdd,  that  plaintiff  was  entitled  to  recover.— Cross  v. 
Railway  Co..  37  N.  W.  361,  60  Mich.  363. 

[c]  (Mich.  Sup.  1890)  Plaintiff,  in  ascending  the  platform  at  defendant's 
depot,  had  her  foot  injured  by  the  falling  of  a  plank  on  which  she  was  vnilk- 
ing.  The  plank  was  unfastened,  one  end  resting  on  the  platform  and  the 
other  on  the  ground.  It  had  not  been  placed  there  by  defendant,  but  it  had 
been  adopted  by  the  public,  as  well  as  by  the  station  agent,  because  defend- 
ant had  provided  no  step.  There  was  a  well-'beaten  path  leading  to  it.  The 
platform  was  from  20  to  30  inches  high,  except  at  one  comer,  which  was  lit- 
tle used,  and  there  it  was  about  16  inches  high.  Hdd,  that  evidence  as  to 
how  long  and  how  much  the  plank  had  been  used  by  the  public  was  com- 
petent-CoUins  v.  Railroad  Co.,  46  N.  W.  178,  80  Mich.  390. 

[f]  (Minn.  Sup.  1895)  In  an  action  against  a  railroad  company  for  dam- 
ages caused  by  a  defective  platform  provided  for  the  use  of  patrons,  evidence 
that  the  planking  on  such  platform  was  separated  from  the  tracks  by  several 
inches,  and  that  plaintiff's  wagon  wheel  was  caught  between  the  planks  and 
the  tracks,  and  that  plaintiff  was  thrown  out  and  injured,  coupled  with  evi- 
dence that  defendant  knew  of  the  dangerous  condition  of  the  platform,  win 
support  a  verdict  for  plaintiff.— Christie  v.  Railway  Co.,  63  N.  W.  482,  61 
Minn.  161. 

[g]  (Mo.  Sup.  1896)  Plaintiff  was  not  bound  to  show  what  space  ordinarily 
is  left  between  the  cars  and  railing  by  other  companies  like  defendant- 
Earth  v.  Railway  Co.,  44  S.  W.  778,  142  Mo.  535. 

[h]  (N.  Y.  Super.  1887)  In  a  suit  for  injuries  received  by  falling  into  an  un- 
guarded hole  in  leaving  a  railroad  station,  evidence,  by  defendant,  that  the 
sharp  curve  In  the  road  necessitated  the  hole  is  immaterial,  the  only  ques- 
tion being  as  to  the  neglect  in  leaving  it  unguarded.— Boyce  v.  Railway  Ca. 
54  N.  Y.  Super.  Ct  286. 

[i]  (N.  Y.  Com.  PI.  1889)  In  an  action  against  an  elevated  railway  company 
for  injury  to  a  passenger,  the  evidence  showed  that  plaintiff,  on  alighting 
from  the  car,  ana  while  closely  pressed  in  front  and  behind  by  other  passen- 
gers, stepped  into  an  open  space  between  the  car  and  the  station  platform, 
and  that  similar  accidents  had  occurred  at  other  similar  stations  on  defend- 
ant's road.  Hdd  sufficient  to  show  negligence  on  the  part  of  defendant.— Bra- 
dy V.  Railway  Co.,  6  N.  Y.  Supp.  633. 

[J]  (N.  Y.  Com.  PI.  1889)  In  an  action  for  injuries  resulting  from  stepping 
into  an  open  space  between  the  car  and  the  platform,  evidence  as  to  similar 
accidents  Is  admissible  to  show  that  defendant  had  notice  of  the  dangeroos 
condition  of  its  platform.- Brady  v.  Railway  Co.,  6  N.  Y.  Supp.  533. 

[kl  (N.  Y.  City  Ct.  Brook.  1891)  In  an  action  for  injuries  received  in  a  fall 
from  the  unguarded  end  of  defendant's  elevated  railroad  station  platform, 
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there  was  evidence  that  plalntUT,  desiring  to  travel  on  the  road,  ascended  to 
the  station  platform,  which  was  between  the  two  trades,  and,  while  in  search 
of  a  door  of  the  urinal,  fell  from  the  unguarded  end  of  the  platform  to  the 
street  below;  that  the  platform  was  not  lighted,  save  at  the  head  of  the 
steps;  that  a  guard  rail  was  in  common  use  to  protect  the  ends  of  elevated 
railroad  station  platforms;  and  that  the  plan  for  the  station  in  question 
called  for  a  guara.  flcW,  that  a  verdict  for  plaintiff  would  not  be  disturbed. 
-Jarvis  v.  Brooklyn  EL  R.  CJo.,  16  N.  Y.  Supp.  96,  affirmed  (1892)  30  N.  E. 
1150,  133  N.  Y.  623. 

[1]  (Pa.  8np.  1888)  Plaintiff,  in  passing  from  defendant's  waiting  room  to 
its  ferryboat,  was  struck  by  a  swinging  door.  Hdd  that,  as  the  door  was  an 
ordinary  one,  in  plain  view,  and  not  part  of  defendant's  machinery  for  trans- 
portation, plaintiff  must  prove  his  allegations  of  negllgence.—Hayman  v.  Rail- 
road Co..  11  Atl.  815,  118  Pa.  St  508. 

[m]  (Tex.  Civ.  App.  1898)  Evidence  that  a  new  stopping  place  which  a 
carrier  provided  in  place  of  an  old  one  was  imperfectly  constructed  is  inad- 
missible to  show  negligence  in  the  construction  of  the  first  one.— Railway  Co. 
V.  Walker,  48  S.  W.  767. 

[n]  (Tex.  Civ.  App.  1898)  The  fact  that,  after  the  occurrence  of  an  acci- 
dent at  a  station,  the  carrier  prepared  a  new  stopping  place,  a  short  distance 
from  the  old,  which  it  abandoned,  is  no  admission  by  the  carrier  that  the 
place  originally  provided  was  unsuitable.— Railway  Co.  v.  Walker,  48  S.  W. 
767. 

It Question  for  Jury. 

[a]  (Ind.  Sup.  1888)  In  an  action  for  personal  injuries  sustained  by  a  pas- 
senger from  a  fall  through  a  defect  in  a  station  platform,  where  the  evidence 
shows  that  the  platform  was  in  an  unsafe  condition,  that  when  plaintiff 
aUghted  the  train  was  moving  at  the  rate  of  two  miles  an  hour,  and  that 
plaintiff  was  at  the  time  an  able-bodied  man,  and  was  unacquainted  with 
the  condition  of  the  platform,  the  question  of  contributory  negligence  is  for 
the  jury.— Pennsylvania  Co.  v.  Marion,  23  N.  B.  973,  123  Ind.  415,  7  L.  R.  A. 
687. 

[b]  (Ind.  T.  App.  1896)  In  an  action  by  a  woman  against  a  railroad  com- 
pany for  personal  injuries,  it  appeared  that  at  a  Junction  of  two  railroads  de- 
fendant had  a  platform,  but  no  buildings,  at  which  passenger  trains  stopped ; 
that  plaintiff,  her  sister,  and  the  latter*s  small  children  went  to  the  platform  on 
a  dark  night,  where  her  sister  intended  to  take  defendant's  train;  but  her 
sister  sat  on  the  edge  of  the  platform,  holding  one  of  the  children;  that  the 
other  asked  plaintiff  to  hold  her;  that  plaintiff  thought  she  could  step  off 
the  platform  and  sit  down  on  the  side  of  it;  that  she  attempted  to  step 
down  about  three  feet  from  her  sister;  that  the  distance  to  the  ground  was 
about  four  feet,  ana  she  fell;  and  that  where  they  went  on  the  platform 
it  was  nearly  on  a  level  with  the  ground.  Held,  that  whether  plaintiff  was 
guilty  of  contributory  negligence  was  a  question  for  the  Jury.— Railway  Co. 
V.  Turley,  37  8.  W.  52. 

[c]  (Kan.  Sup.  1889)  The  plaintiff,  a  woman  about  52  years  of  age,  arrived 
at  the  railway  company's  station  house  before  dark,  intending  to  become  a 
passenger  on  the  defendant's  train,  and  purchased  a  ticket  for  that  purpose. 
The  station  platform  was  about  three  feet  high  from  the  ground,  and  there 
were  steps  at  the  west  end,  which  she  passed  over  in  going  from  the  ground 
to  the  platform.  She  remained  at  the  station  waiting  for  her  train  to  arrive 
until  after  dark.  The  train  was  delayed,  and  it  was  not  known  when  it 
would  arrive.  There  were  no  water-closets  or  other  like  conveniences  in  or 
about  the  station  house,  and  it  became  necessary  for  her  to  retire  from  the 
station  house  and  from  the  platform.  There  was  a  public  street  at  the  west 
end  of  the  platform,  and  she  passed  towards  the  east  end.  It  was  dark, 
and  there  were  no  artificial  lights  upon  the  platform  or  outside  of  the  sta- 
tion house,  but  there  was  sufficient  natural  light  to  enable  her  to  see  the 
platform,  and  to  see  the  ground.  When  she  arrived  at  the  east  end  of  the 
platform  she  saw  the  edge  of  the  platform  and  saw  the  ground,  and,  believing 
that  they  were  upon  tne  same  level,  she  attempted  to  step  from  the  platform 
to  the  ground,  but,  the  ground  being  about  three  feet  below,  she  lost  her 
balance,  and  fell  to  the  ground,  causing  the  injuries  complained  of.    fleU, 
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that  the  questions  of  negligence  and  contributory  negligence  were  for  the 
jury,  and  that  their  verdict  upon  these  questions  was  conclusive.— Bailway 
Co.  V.  Neiswanger.  21  Pac.  582,  41  Kan.  621. 

[d]  (Mass.  Sup.  1894)  Plaintiff  passenger  alighted  from  a  train  at  the  sta- 
tion of  defendant  railroad  company,  and,  being  ignorant  that  only  one  path 
had  been  provided  for  exit  therefrom,  made  use  of  another  path,  which  ap- 
peared to  have  been  designed  for  foot  passengers,  and  was  injured  while 
walking  tnereon  by  tripping  on  a  stake  set  therein  by  defendant  fleU,  that 
it  was  for  tne  jury  to  say  whether,  in  attempting  to  walk  over  the  path  in 
the  condition  in  which  it  appeared  to  be,  plaintiff  was  in  the  exercise  of 
ordinary  care,  and  whether  the  path  was  reasonably  safe.— Cazneau  v.  Btail- 
road  Co.,  37  N.  E.  311.  161  Mass.  355. 

[e]  (Mo.  Sup.  1887)  The  plaintiff  was  Injured  by  falling  over  an  embank- 
ment, while  alighting  from  a  train  at  a  station  where  he  lived,  and  witli 
the  approaches  to  which  he  was  familiar.  The  train  on  which  he  was  riding 
had  not,  however,  stopped  at  the  usual  point,  and  the  night  was  so  dark  that 
he  could  not  see  just  where  he  was.  Before  he  got  off  the  station  had  been 
<'alled,  the  train  stopped,  and  the  conductor  had  gone  off  with  his  lantern. 
Held,  that  these  were  facts  tending  to  show  negligence  on  the  part  of  the 
t'ompany,  and  that  the  case  should  go  to  the  Jury.— MciSee  v.  Railway  (^^ 
4  S.  W.  739,  92  Mo.  208. 

[f]  (Mo.  Sup.  1898)  In  an  action  for  death  by  wrongful  act.  It  appeared 
that  (1)  defendant  suddenly  started  its  car,  which  deceased  was  about  to 
enter,  at  an  elevated  station,  causing  deceased  to  fall  off,  or  requiring  him 
to  step  off  on  the  station  platform;  (2)  that  the  railing  at  the  end  of  the 
platform  did  not  reach  the  edge,  and  that  there  was  left  a  space  of  26  inches, 
through  which  deceased  was  carried  by  the  momentum,  and  that  he  fell  to 
the  street  below.  No  passengers  were  allowed  to  ride  on  the  car  steps,  and 
no  necessity  was  shown  for  leaving  so  wide  a  space.  The  petition  declared 
on  the  two  acts  of  alleged  negligence.  Hetd,  that  the  question  of  defendant's 
negligence.  In  not  extending  the  railing  nearer  to  the  edge  of  the  platform, 
was  for  the  jury.— Barth  v.  Railway  Co.,  44  S.  W.  778,  142  Mo.  535. 

[g]  (Neb.  Sup.  1889)  A  platform  for  passengers  was  built  between  a  side 
track  and  the  main-line  track,  the  distance  between  the  two  tracks  being 
about  six  feet  A  passenger  sought  to  enter  his  train  on  the  side  track  from 
the  platform  of  the  rear  car,  but  found  that  that  portion  of  the  car  into  which 
the  door  opened  was  set  apart  for  baggage.  He  then  sought  to  leave  the 
oar,  and  enter  a  passenger  car,  by  the  platform  between  the  two  tracks,  bnt 
finding  it  crowded  with  other  passengers,  sought  to  pass  through  and  around 
them,  and  In  doing  so  was  struck  by  a  passing  train,  moving  rapidly.  HHd, 
that  the  question  of  his  want  of  care  was  properly  submitted  to  the  jury.— 
rnlon  Pac.  Ry.  Co.  v.  Sue,  4l  N.  W.  801,  25  Neb.  772. 

[h]  (N.  Y.  App.  1890)  In  an  action  for  injuries  sustained  by  falling  throngfa 
the  open  space  between  the  station  platform  and  defendant's  car,  it  appeared 
that  the  platform  was  built  on  a  curve,  so  that  a  car  touched  it  at  a  tangent 
Plaintiff  testified  that  the  space  between  the  platform  and  car  was  about  15 
inches;  that  it  admitted  her  shoe,  about  9  inches  long,  without  touching  either 
heel  or  toe;  and  that  she  was  looking  at  the  car,  and  did  not  notice  the 
opening  until  she  stepped  into  it.  One  of  her  witnesses  testified  that  the 
opening  was  about  15  inches,  more  or  less,  but  he  could  not  say  it  was  not 
8  inches  less;  and  another,  who  had  been  conductor  on  the  road,  said  that 
the  space  was  between  7  and  8  inches,  and  did  not  exceed  the  step  of  a  child. 
Three  civil  engineers  testified  for  defendant  that  the  space  was  from  3H 
to  4  inches  at  the  center  of  the  car,  and  from  6%  to  7  at  the  end.  Held,  that 
It  was  error  to  leave  the  question  of  negligence  to  the  jury,  as  the  facts 
showed  that  the  space  was  not  wider  than  the  necessities  of  the  road  re- 
quired, and  not  so  much  so  as  to  produce  danger  to  passengers.— Ryan  v. 
Railway  Co.,  23  N.  E.  1131,  121  N.  Y.  126. 

[i]  (N.  Y.  Sup.  1889)  It  is  gross  negligence  for  an  engineer  of  an  Incombig 
train  to  run  his  engine  between  a  passenger  train  and  the  waiting  room  of 
a  depot  at  a  time  when  passengers  might  wish  to  take  the  train,  and  it  Is  for 
the  jury  to  determine  whether  a  passenger  who  crosses  the  track,  without 
looking,  to  take  the  train,  is  guilty  of  negligence.— Hirsch  v.  Railroad  COn  ^ 
N.  Y.  Supp.  162,  53  Hun,  633. 
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[jj  (N.  Y.  Sup.  1896)  A  woman  over  17  years  old,  neither  ill  nor  Infirm,  was 
Injured  in  alighting  at  night  from  a  railroad  car,  at  a  well-lighted  platform 
s,  foot  distant  from  the  car,  ^  crowd  being  ahead  of  and  behind  her.  tield, 
that  whether  the  carrier  was  bound  to  warn  the  passengers  of  danger  in 
passing  from  the  car  to  the  platform  on  account  of  the  space  between  them 
was  a  question  for  the  jury.— Langin  v.  Trustees,  42  N.  Y.  Supp.  353,  10  App. 
Dlv.  529. 

[It]  (N.  Y.  Sup.  1806)  Whether  a  person  who,  while  going  through  a  nar- 
row passage  to  the  ticliLet  office  of  a  railroad  company,  at  the  same  time 
looking  in  her  purse  for  the  money,  was  injured  by  stumbling  over  an  ob- 
struction, was  negligent,  is  a  question  for  the  jury.— Lycett  v.  Railway  Co., 
42  N.  Y.  Supp.  431,  12  App.  Div.  326. 

Ul  (N.  Y.  Sup.  1896)  Evidence  that  defendant  permitted  a  person  to  work 
in  the  narrow  passage  leading  to  its  ticket  office,  by  reason  of  which  one 
going  to  purchase  a  ticket  was  injured,  raises  a  question  of  defendant's  neg- 
ligence for  the  jury.— Lycett  v.  Railway  Co.,  42  N.  Y.  Supp.  431,  12  App.  Div. 
326. 

[m]  (N.  Y.  Sup.  1897)  Negligence  is  a  question  for  the  jury,  where  defend- 
ant permitted  its  station  platform  to  become  overcrowded  with  persons 
waiting  for  trains,  so  that  one  of  them  was  pushed  off  the  platform,  aud 
Injured.— McGearty  v.  Railway  Co.,  43  N.  Y.  Supp.  1086,  15  App.  Dlv.  2. 

[n]  (Pa.  Sup.  1897)  Whether  a  passenger  was  negligent  In  going  to  a  train 
over  a  sloping  part  of  a  station  platform,  on  which  there  was  Ice  and  snow. 
Instead  of  down  the  steps,  Is  for  the  jury.— Rathgebe  v.  Railroad  Co.,  36  Atl. 
160,  179  Pa,  St  31,  39  Wkly.  Notes  Cas.  528. 

[o]  (Tex.  Sup.  1888)  In  an  action  for  personal  Injuries  caused  by  falling 
through  a  trestle  while  alighting  from  a  train  in  the  dark,  it  is  error  to  take 
the  question  of  negligence  from  the  jury  by  charging  that,  if  plaintiff  alight- 
ed without  directions  to  do  so  by  the  company's  servants,  and  with  knowledge 
of  the  locality  of  the  station,  such  act  constituted  negligence  on  his  part— 
Railroad  Co.  v.  Eckford,  8  S.  W.  679,  71  Tex.  274. 

[p]  (Tex.  Civ.  App.  1898)  Where  a  plaintiff  Is  bitten  by  a  vicious  dog,  fast- 
ened in  defendant's  railroad  station.  It  Is  a  question  for  the  jury,  under  all 
the  circumstances,  whether  defendant  was  guilty  of  negligence  In  placing 
him  where  he  was  tied;  and  they  are  to  determine  the  ^ect  to  be  given  evi- 
dence of  notice  or  absence  of  notice  of  his  viclousness.— Railway  Co.  v. 
O'Brien.  46  S.  W.  389,  18  Tex.  Civ.  App.  690. 

12. Instructions, 

[a]  (Ga.  Sup.  1888)  Where  the  negligence  alleged  was  that  defendant  stop- 
ped Its  car  near  a  dangerous  precipice,  without  a  light,  and  without  giving 
plaintiff  notice  of  the  danger,  it  was  proper  to  refuse  to  give  unmodified  an 
Instruction  for  defendant,  taken  from  the  syllabus  of  this  case  in  the  report 
of  the  former  appeal,  to  the  effect  that  the  road  is  not  expected  to  make 
landings  for  passengers  where  none  are  expected  to  be.— Smith  v.  Railroad 
Co.,  5  S.  B.  772. 

[b]  <N.  Y.  App.  1899)  Where  a  passenger  has  procured  a  ticket,  she  has  a 
right  to  presume,  in  using  the  platform  to  go  to  the  train,  that  it  is  a  safe 
place;  and  an  instruction  based  upon  the  theory  that  the  platform  of  a  rail- 
road station  is  a  place  of  known  danger  is  properly  refused.— Ayres  v.  Rail- 
road Co.,  53  N.  E.  22,  158  N.  Y.  254,  affirming  (1896)  40  N.  Y.  Supp.  11,  4  App. 
Dlv.  511. 

[c]  (N.  Y.  App.  1900)  Where  there  was  no  conflict  In  the  evidence  as  to  the 
purpose  for  which  plaintiff's  decedent  was  In  defendant's  railroad  station 
when  he  was  killed  by  the  collapse  of  the  building,  and  the  court  submitted 
the  question  of  his  negligence  to  the  jury,  and  defendant  made  no  request  to 
have  any  special  question  submitted,  there  was  no  error  In  the  court's  failure 
to  specially  submit  the  question  of  decedent's  purpose  In  being  In  the  bulld- 
ing.-Godfrey  v.  Railroad  Co.,  56  N.  E.  77.  161  N.  Y.  565,  affirming  (Sup.  1898) 
54  N.  Y.  Supp.  1102. 

Wl  (N.  Y.  Sup.  1889)  In  an  action  by  a  passenger  on  an  elevated  train 
against  the  company  for  negligence  in  starting  the  train  in  such  manner  as 
to  throw  into  confusion  the  passengers  who  had  alighted  on  a  narrow  plat- 
form, thus  causing  plaintiff  and  others  to  be  thrown  down  and  Injured,  the 
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conductor  testified  that  a  gate  by  which  plahitlff  left  the  car  was  opened  bj 
a  passenger.  A  brakeman  stated  that  he  did  not  open  it,  bnt  that  some  of 
the  passengers  did.  The  court  charged  the  jury  that  there  was  no  eTidence 
as  to  who  opened  the  gate.  EM,  that  the  court  meant  only  that  there  was 
no  proof  of  the  identity  of  the  particular  person  who  opened  the  gate,  and 
tnat  the  jury  could  not  have  misunderstood  the  charge  to  be  an  instruction 
as  to  whether  the  gate  was  opened  by  a  passenger  or  by  a  brakeman.— Lyle 
V.  Railway  Co..  6  N.  Y.  Supp.  325,  53  Hun,  637. 

[e]  (N.  i:.  bup.  1889)  It  is  not  error  in  such  case  to  refuse  to  charge  that 
if  plaintiff's  fall  was  proximately  caused  by  others  pressing  on  him  from  be- 
hind, resulting  from  a  passenger  being  carried  against  them  In  his  attempt  ta 
get  on  the  tram  again,  defendant  was  not  liable,  when  the  jury  are  chiiged 
that  if  the  sole  cause  of  plaintifTs  fall  was  the  pressure  from  behind, 
and  the  jury  are  unable  to  determine  the  proximate  cause  of  the  pressure, 
they  should  find  for  defendant— Lyle  v.  Railway  Ck>.,  6  N.  Y.  Supp.  325,  53 
Hun,  637. 

[f]  (N.  C.  Sup.  1890)  In  an  action  against  a  railroad  company  for  personsl 
injuries  occasioned  by  defendant's  failure  to  keep  the  approaches  to  its  trains 
in  a  safe  condition,  there  was  evidence  tending  to  prove  that  near  and  parallel 
to  defendant's  railroad,  at  the  point  where  its  train  stopped  for  passengers, 
was  a  ditch  4  to  6  feet  wide,  and  about  8  inches  deep;  that  a  solid  bridge 
about  15  feet  wide  crossed  the  ditch;  that  one  plank  was  about  6  or  8  inches 
shorter  than  the  others;  that  the  shortness  might  easily  be  seen;  and  that 
plaintiff  fell  through  the  bridge  at  the  end  of  the  short  plank.  Hdd,  that  the 
court  should  have  charged  that  if  the  jury  found  the  facts  as  to  the  bridge 
and  ditch  as  above,  the  only  defect  being  that  one  plank  was  slightly  shorter 
at  one  end  than  the  other  planks,  that  would  not  of  itself  be  negligence  on 
defendant's  part— Stokes  v.  Railroad  C5o.,  11  S.  B.  991,  107  N.  C.  178. 

[g]  (Tex.  Sup.  1886)  Where  a  person  who  goes  to  a  railroad  station  to  meet 
a  friend  expected  on  the  train  is  injured  by  a  defect  in  the  platform,  while 
walking  thereon  in  answer  to  a  supposed  call  from  some  one,  it  is  error  to 
charge  that  plaintiff  can  recover  if  it  was  ''necessary"  for  him  to  use  the  de- 
fective part  even  though  he  knew  of  such  a  defect.— Railway  Ck>.  v.  Best  IS 
S.  W.  224,  66  Tex.  116. 

[h]  (Tex.  Sup.  1890)  In  an  action  against  a  railroad  company  for  Injuries 
received  by  a  passenger  in  falling  off  a  platform  at  a  depot  on  which  he  had 
alighted  from  a  train  at  night  the  court  properly  instructed  that  1^  plaintifr 
was  careful,  and  was  injured  in  the  attempt  to  get  off  the  platform,  and  if 
it  was  negligently  constructed  and  badly  lighted,  and  if  a  person  would  nat- 
urally get  off  the  platform  at  that  place,  the  company  would  be  liable.— Bail- 
way  Co.  V.  Brown.  14  S.  W.  1034,  78  Tex.  397. 

[i]  (Tex.  feup.  1890)  The  court  having  charged  that  if  the  company  fur- 
fUshed  suitable  means  of  egress  at  proper  points,  and  properly  lighted,  and 
plaintiff  did  not  exercise  proper  care,  he  could  not  recover,  and  defendant 
having  failed  to  ask  for  such  charge  in  a  disjunctive  form,  it  cannot  complain 
thereof.— Railway  Co.  v.  Brown,  14  S.  W.  1034,  78  Tex.  397. 

[j]  (Tex.  Sup.  1890)  In  an  action  against  a  railroad  company  for  injuries 
received  by  a  passenger  in  falling  off  a  platform  at  a  depot  on  which  he  had 
alighted  from  a  train  In  the  nighttime,  the  court  properly  refused  to  instruct 
that  if  the  depot  had  places  prepared  for  the  public  where  they  could  go  in 
safety,  then  plaintiff  could  not  recover  if  he  received  his  injuries  in  going 
from  the  depot  in  a  direction  where  the  public  did  not  usually  go,  and  in  a 
direction  which  had  not  been  prepared  for  the  public,  as  the  negligence  com- 
plained of  was  not  that  the  company  had  not  constructed  a  safe  passage* 
way,  but  that  passengers  were  left  to  grope  their  way  without  sufficient 
light,  and  encounter  dangers  that  could  not  be  seen.— Railway  Co.  v.  Brown. 
14  S.  W.  1034.  78  Tex.  397. 

[k]  (Tex.  Civ.  App.  1893)  Where  the  place  at  which  plaintiff  was  injured 
was  a  passenger  depot  though  a  fiag  station  and  watering  place,  an  instruc- 
tion requested  by  defendant  "that  a  higher  degree  of  care  is  required  of 
trainmen  at  a  passenger  depot  than  at  stopping  places  for  water  only,"  is 
properly  refused.— Railway  Co.  v.  Cooper,  20  S.  W.  990,  2  Tex.  Civ.  App.  42. 

[l]  (Tex.  Civ.  App.  1893)  In  an  action  for  injuries  sustained  while  leaving 
defendant's  depot,  the  court  properly  refused  an  instruction  that  if  defendant 
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had  proTiaed  one  safe  egress  from  Its  platform,  it  could  leave  the  repiainder 
of  its  premises  as  it  mignt  deem  proper,  without  being  chargeable  with  negli- 
gence.—Railway  Co.  Y.  Hodges,  24  S.  W.  e>63. 


(101  Fed.  650.) 

HILL  et  al.  v.  PHELPS  et  al. 

(Qrcult  Court  of  Appeals,  Eighth  Circuit.    April  9,  1900.) 

No.  1,292. 

1.  Equtty— Bill  of  Review— Grounds. 

There  are  but  three  grounds  upon  which  a  bill  of  review  can  be  sus- 
tained: First,  error  of  law  apparent  on  the  face  of  the  decree  and  the 
pleadings  and  proceedings  upon  which  it  is  based,  exclusive  of  the  evi- 
dence (and  such  error  must  consist  of  the  violation  of  some  statute  or  rule 
of  law  or  equity,  and  not  merely  in  matter  of  form  or  in  the  propriety 
of  the  decree);  second,  new  matter  which  has  arisen  since  the  decree; 
and,  third,  newly-discovered  evidence,  which  could  not  have  been  found 
and  produced,  by  the  use  of  reasonable  diligence,  before  the  decree  was 
rendered. 

2.  Same. 

A  court  of  equity  is  not  required  to  go  beyond  what  is  necessary  to  secure 
to  the  complainant  the  relief  to  which  he  shows  himself  entitled  in  the 
suit,  and  a  complainant  cannot,  by  a  bill  of  review,  assail  a  decree  which 
enforces  payment  of  the  only  claim  he  presented  to  the  court  because  it 
did  not  make  further  adjudications  or  grant  further  relief. 

8.  Samb. 

Complainants  filed  a  bill  In  equity,  the  purpose  of  which  was  to  obtain 
payment  of  a  judgment  against  one  of  the  defendants,  upon  which  execu- 
tion had  been  returned  nulla  bona.  They  prayed  that  another  defendant 
be  decreed  jointly  liable  for  the  debt,  and  also  that  a  conveyance  of  prop- 
erty by  the  Judgment  debtor  to  others  of  the  defendants  be  set  aside  as 
fraudulent  The  court  held  the  second  defendant  liable  for  the  debt,  and 
decreed  its  payment  by  him,  and,  on  the  ground  that  such  relief  was  ade- 
quate, refused  to  go  further  and  set  aside  the  conveyance.  Heldy  the 
decree  having  been  satisfied,  that  the  fact  that  complainants  held  another 
Judgment  against  the  same  defendant,  as  against  which  they  also  claimed 
the  conveyance  to  be  fraudulent,  but  which,  although  in  existence,  was  not 
set  up  in  their  bill,  did  not  entitle  them  to  maintain  a  bill  of  review  to 
secure  a  modification  of  the  decree  on  the  ground  that  it  constituted  an 
adjudication  which  barred  a  second  suit  to  set  aside  such  conveyance;  and 
this  whether  or  not  such  ground  was  well  taken, 
i.  Dbcreb— Estoppel  to  Review— Acceptance  of  Benefits. 

A  party  who  has  accepted  the  benefits  of  a  decree  is  thereby  estopped 
from  reviewing  it,  or  from  escaping  from  its  burdens. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

This  is  an  appeal  from  an  order  which  dismissed  a  bill  of  review  upon  de- 
murrer. The  bill  was  filed  on  April  20,  1898,  and  sought  a  modification  of  a 
.decree  of  the  court  below  rendered  on  December  22,  1897.  The  material  facts 
it  set  forth  were  these:  On  July  8,  1894,  J.  M.  Phelps  and  A.  C.  Phelps  made 
their  promissory  note  for  $5,927.70  on  account  of  a  debt  which  they  owed  to 
the  appellants.  Afterwards  A.  C.  Phelps  made  his  individual  note  for  this 
indebtedness,  and  induced  the  appellants,  by  false  representations,  to  accept 
that  note  in  lieu  of  the  Joint  note.  On  June  3,  1896,  the  appellants  obtained 
a  Judgment  against  A.  C.  Phelps  upon  this  note  for  $6,881.25,  and  caused 
an  execution  to  be  issued  thereon,  which  was  returned  nulla  bona.  Meanwhile 
A  C.  Phelps,  for  the  purpose  of  defrauding  the  appellants  out  of  their  debt. 
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made  to  the  appellee  Adolpb  Sloan,  as  trustee,  a  deed  of  trust  of  his  lands  to 
secure  an  alleged  indebtedness  of  $10,279.38  to  the  appellee  the  Lawrence 
County  Bank,  and  alleged  debts  of  $1,000  to  each  of  the  appellees  F.  6.  Wil- 
liams, Mary  A.  Lester,  and  J.  M.  Cook;  and  the  bank,  for  the  purpose  of  de- 
frauding the  appellants,  of  preventing  them  from  collecting  their  debt  and  of 
covering  up  the  land,  extended  the  time  of  payment  of  Its  claim  of  $10,279^ 
for  Ave  years.  Thereupon  the  appellants  brought  suit  In  the  court  below  to 
reinstate  the  joint  note  of  A.  C.  Phelps  and  J.  M.  Phelps  in  phice  of  the  sep- 
arate note  of  A.  C.  Phelps,  and  to  set  aside  the  trost  deed;  and  on  December 
22,  1897,  a  decree  was  rendered  in  that  suit  to  the  effect  that  the  joint  note 
should  be  substituted  for  the  separate  note,  and  that  J.  M.  Phelps  should  pay 
it.  The  evidence  in  that  suit  Indicated  that  the  deed  of  trust  to  secure  the 
I^wrence  County  Bank  was  made  to  hinder  and  delay  the  collection  of  the 
appellants*  debt,  but  the  court  declared  that  as  J.  M.  Phelps  was  amply  solvent, 
and  the  decree  against  hhn  would  be  sufficient  to  enable  the  appellants  to 
recover  the  debt.  It  would  not  carry  the  adjudication  further  than  was  neces- 
sary to  attain  the  ends  of  justice,  and  for  this  reason  it  denied  any  further  re- 
lief. The  appellants  prayed  an  appeal  irom  this  decree,  but  the  appellees  paid 
off  the  decree,  so  that  they  could  not  prosecute  their  appeal  to  a  hearing.  At 
the  time  of  the  execution  of  the  trust  deed,  A.  C.  Phelps  owed  another  debt  to 
the  appellants,  upon  which  they  recovered  judgment  on  December  26,  1896. 
for  $58,041.41.  On  June  18,  1897,  $40,708.60  was  paid  on  this  judgment,  and 
the  balance  has  not  been  paid.  The  appellants  allege  that  they  could  not  in- 
clude this  latter  judgment  in  their  suit  without  making  their  bill  multifarious, 
and  that  the  decree  refusing  to  set  aside  the  deed  of  trust  in  that  suit  is  a 
conclusive  adjudication  against  them,  and  bars  a  new  suit  for  that  purpose 
upon  their  second  judgment;  and  for  this  reason  they  pray  that  the  decree 
of  December  22,  1897,  be  so  modified  as  to  adjudge  the  trust  deed  to  Adolph 
Sloan  to  have  been  fraudulent  in  so  far  as  it  undertook  to  secure  the  payment 
of  the  debt  to  the  Lawrence  County  Bank;  that  the  land  described  in  that 
deed  be  sold,  and  the  proceeds  thereof,  so  far  as  the  interest  of  the  bank  is 
concerned,  be  applied  to  the  payment  of  the  second  debt  to  the  appellants,  or, 
if  this  relief  cannot  be  granted,  that  the  decree  be  so  modified  as  to  dismiss 
the  suit  in  which  it  was  rendered,  without  prejudice  to  the  rights  of  the  appel- 
lants  to  proceed  against  the  bank  and  Sloan. 

G.  B.  Rose  (TJ.  M.  Rose  and  W.  E.  Hemingway,  on  the  brief),  for  ap- 
pellants. 

H.  S.  Ponder,  J.  W.  Phillips,  Charles  Coffin,  John  W.  Blackwood, 
and  J.  E.  Williams,  for  appellees. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and  ROGERS, 
District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  purpose  of  a  bill  of  review  is  to  obtain  a  reversal  or  modifica- 
tion of  a  final  decree.  There  are  but  three  grounds  upon  which  such 
a  bill  can  be  sustained.  They  are  (1)  error  of  law  apparent  on  tbe 
face  of  the  decree  and  the  pleadings  and  proceedings  upon  which  it 
is  based,  exclusive  of  the  evidence;  (2)  new  matter  which  has  arisen 
since  the  decree;  and  (3)  newly-discovered  evidence,  which  could  not 
have  been  found  and  produced,  by  the  use  of  reasonable  diligence,  be- 
fore the  decree  was  rendered.  No  departure  has  ever  b^  made 
from  the  rules  applicable  to  such  a  bill,  which  were  declared  by  Lord 
Chancellor  Bacon,  in  the  first  of  his  ordinances  in  chancery,  in  these 
words: 

"No  decree  shall  be  reversed,  altered,  or  explained,  being  once  nnder  the 
great  seal,  but  upon  bill  of  review.    And  no  biU  of  review  shaU  be  admitted. 


Digitized  by 


Google 


HILL   V.  PHELPS.  571 

•except  it  contain  either  error  in  law,  appearing  in  the  body  of  the  decree,  with- 
out further  examination  of  matters  In  fact,  or  some  new  matter,  which  hath 
arisen  in  time  after  the  decree,  and  not  any  new  proof,  which  might  have  been 
Qsed,  when  the  decree  was  made.  Nevertheless,  upon  new  proof,  that  is  come 
to  life  after  the  decree  was  made,  \^hich  could  not  possibly  have  been  used 
At  the  time  -when  the  decree  passed,  a  bill  of  review  may  be  grounded  by  the 
special  license  of  the  court,  and  not  otherwise." 

Beames,  Orders  Ch.  1;  Story,  Eq.  PL  §  404;  2  Daniel,  PI.  &  Prac. 
p.  ♦1575;   Kennedy  v.  Bank,  49  U.  S.  586,  609,  12  L.  Ed.  1209. 

The  error  in  law  which  will  maintain  a  bill  of  review  must  consist 
of  the  violation  of  some  statutory  enactment,  or  of  some  recognized 
or  established  principle  or  rule  of  law  or  equity,  or  of  the  settled 
practice  of  the  court.  Error  in  matter  of  form  or  in  the  propriety  of 
a  decree,  which  is  not  contrary  to  any  statute,  rule  of  law,  or  to  the 
settled  practice  of  the  court,  is  not  sufficient  to  maintain  a  suit  to  re- 
view a  final  decree.  Freeman  v.  Clay,  2  U.  S.  App.  254,  267,  2  C.  C. 
A.  587,  593,  52  Fed.  1,  7;  Hoffman  v.  Pearson,  8  U.  S.  App.  19,  38, 

I  C.  C.  A.  535,  541,  50  Fed.  484,  490.  Resort  cannot  be  had  to  the  evi- 
dence to  discover  this  error  of  law.  It  must  be  apparent  from  the 
pleadings,  proceedings,  and  lecree,  without  a  reference  to  the  evidence, 
or  it  will  not  avail  to  sustain  a  bill  of  review.  Whiting  v.  Bank,  13 
Pet.  5,  14,  10  L.  Ed.  33;  Kennedy  v.  Bank,  49  U.  S.  586,  609,  12  L. 
Ed.  1209;  Putnam  v.  Day,  22  Wall.  60,  66,  22  L.  Ed.  764;  Buffington 
V.  Harvey,  95  U.  S.  99,  24  L.  Ed.  381.  The  new  matter  which  will  au- 
thorize a  review  of  a  final  decree  must  have  arisen  after  its  rendition. 
The  newly-discovered  evidence  which  may  form  the  basis  of  such  a 
review  must  be,  not  only  evidence  which  was  not  known,  but  also  such 
-as  could  not,  with  reasonable  diligence,  have  been  found  before  the 
decree  was  made.    City  of  Omaha  v.  Redick,  27  U.  S.  App.  204,  211, 

II  C.  C  A.  1,  6,  63  Fed.  1,  6;  Dias  v.  Merle,  4  Paige,  259,  261;  Henry 
v.  Insurance  Co.  (C.  C.)  45  Fed.  299,  303;  Story,  Eq.  PI.  §§  338a,  423; 
1  Barb.  Ch.  Prac.  363,  364;  1  Hofif.  Ch.  Prac.  398;  Fost.  Fed.  Prac. 
i  188,  note  19. 

The  sole  purpose  of  the  original  suit  in  equity  in  this  case  was  to 
enforce  the  collection  of  the  claim  of  the  appellants  for  the  $6,881.25 
evidenced  by  their  judgment  of  June  3,  1896.    In  order  to  accom- 
plish this  purpose,  they  asked  that  the  court  would  reinstate  the 
joint  indebtedness  of  J.  M.  Phelps  and  A.  C.  Phelps  in  the  place  of 
the  separate  debt  of  A.  C.  Phelps,  xx^n  which  that  judgment  was 
rendered,  and  that  it  would  set  aside  the  trust  deed  of  the  lands  of 
Phelps  to  Sloan,  which  was  made  to  secure  the  indebtedness  of  the 
lAwrence  County  Bank.    The  court  granted  all  the  relief  necessary 
to  effect  the  object  of  the  suit.    It  substituted  the  joint  debt  for  the 
separate  debt,  and  adjudged  that  J.  M.  Phelps  should  pay  it.    He  did 
»o,  and  the  entire  purpose  of  that  litigation  had  been  served.    The 
<?ourt  refused  to  avoid  the  trust  deed,  because  J.  M.  Phelps  was  sol- 
'vent,  and  because  the  relief  which  it  granted  was  ample,  without 
more,  to  enforce  the  collection  of  the  only  claim  which  appeared  in 
that  suit.    The  bill  of  review  seeks  a  modification  of  this  decree  on 
the  sole  ground  that  the  failure  of  the  court  to  grant  this  unneces- 
sary relief  may  estop  the  appellants  from  avoiding  this  trust  deed, 
•and  thereby  enforcing  the  collection  of  their  second  claim,  evidenced 
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by  their  judgment  of  December  26, 1896,  which  was  in  existence  dur- 
ing the  entire  pendency  of  their  suit  in  equity  upon  their  first  claim^ 
but  which  was  neither  pleaded,  proved,  nor  presented  to  the  court 
in  any  way  in  that  suit    There  may  be  some  doubt  whether  or  not 
the  decree,  as  it  stands,  has  the  effect  to  estop  the  appellants  from 
avoiding  the  trust  deed,  for  fraud,  in  a  suit  brought  upon  their  sec- 
ond claim.    While  such  a  suit  will  be  between  the  same  parties  and 
those  in  privity  with  the  same  parties  named  in  the  first  suit,  it  will 
be  upon  a  different  cause  of  action,  and  the  decree  in  the  first  suit 
will  operate  as  an  estoppel  only  upon  the  points  and  questions  which 
were  actually  litigated  and  determined  in  it.    Whether  or  not  the 
fraudulent  character  of  the  trust  deed,  as  against  the  second  claim 
of  the  appellants,  was  actually  raised,  litigated,  and  determined  in 
their  suit  in  equity  upon  their  first  claim,  may  be  the  subject  of 
pleading  and  proof.    Board  v.  Sutliff,  38  C.  C.  A.  167,  97  Fed.  270, 
274;  Cromwell  v.  Sac  Co.,  94  U.  S.  351,  352,  24  L.  Ed.  195;  Nesbit  v. 
District,  144  U.  S.  610,  618,  12  Sup.  Ct.  746,  36  L.  Ed.  562;  Board 
V.  Piatt,  49  U.  S.  App.  216,  223,  25  C.  C.  A.  87,  91,  79  Fed,  567,  57L 
Conceding,  however,  but  not  deciding,  that  the  decree  in  the  suit 
upon  the  first  claim  renders  the  question  whether  or  not  the  trust 
deed  should  be  avoided  for  fraud  res  adjudicata  in  a  subsequent  suit 
for  that  purpose  on  the  second  claim,  no  ground  for  review  or  modi- 
fication of  the  decree  is  presented  by  the  allegations  of  the  bill  be- 
fore us.    There  was  no  error  in  law  in  that  decree.    It  followed  the 
pleadings,  and  determined  all  the  issues  which  they  presented. 
Whether  or  not  it  was  warranted  by  the  evidence,  and  whether  or 
not  the  evidence  authorized  other  or  further  relief,  are  questions 
that  are  not  open  for  consideration  here,  because  the  error  that  will 
sustain  a  bill  of  review  must  be  apparent  upon  the  pleadings,  the 
proceedings,  and  the  decree,  without  reference  to  the  evidence. 
There  was  no  error  in  the  failure  of  the  court  to  grant  more  relief 
than  the  substitution  of  the  joint  debt  for  the  separate  debt,  becanse 
it  granted  ample  relief  to  accomplish  the  purpose  of  the  suit,  and 
because,  in  the  absence  of  the  evidence,  which  we  cannot  consider, 
it  does  not  appear  that  the  proofs  would  have  sustained  any  other  re- 
lief.   One  cannot  successfully  assail  the  decree  of  a  court  of  chan- 
cery, which  haa  procured  him  all  the  resulting  benefit  he  sought,  be- 
cause the  court  did  not  make  further  adjudications  and  grant  other 
relief,  which  were  not  necessary  to  the  accomplishment  of  the  pur- 
pose which  he  disclosed  to  the  court    It  is  not  error  for  a  court  of 
chancery,  which  grants  suflicient  relief  to  enable  a  complainant  to 
reap  all  the  fruits  which  he  seeks  by  his  litigation,  to  refuse  to  ex- 
ercise all  its  powers  and  make  other  and  unnecessary  adjudications. 
The  court  granted  relief  which  enforced  the  collection  of  the'  only 
claim  which  the  complainants  presented  to  it    They  have  received 
payment  of  that  claim.    They  suffered  nothing  in  that  suit  from  the 
failure  of  the  court  to  avoid  the  trust  deed,  because  they  could  have 
obtained  nothing  more  if  it  had  done  so.    Courts  of  equity  do  not 
attempt  to  right  wrongs  at  the  suit  of  those  who  have  suffered  noth- 
ing from  them,  or  to  grant  decrees  that  can  give  their  suitors  no  re- 
lief.   Darragh  v.  Manufacturing  Co.,  49  U.  S.  App.  1,  16,  23  C.  C. 
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A.  609,  618,  78  Fed.  7,  16.  No  error  appears  in  the  pleadings,  pro- 
ceedings, or  decree  on  account  of  the  fact  that  the  latter  may  have 
the  effect  to  estop  the  appellants  from  collecting  their  second  claim, 
by  avoiding  the  trust  deed  for  fraud,  because  that  claim  was  not 
pleaded,  proved,  or  presented  in  the  suit  upon  which  the  decree  is 
based,  and  its  existence  was  unknown  to  the  court  when  it  rendered 
its  decree.  As  the  question  of  the  effect  of  its  decree  upon  this  sec- 
ond claim  was  not  presented  to,  considered  or  decided  by,  the  court 
below  when  it  entered  its  decree,  it  could  not  have  erred  upon  that 
question.  The  bill  of  review  discloses  no  error  in  law  in  the  decree 
which  it  assails.  Nor  does  the  bill  disclose  any  new  matter  or  any 
newly-discovered  evidence  which  will  warrant  the  relief  it  seeks. 
The  sole  ground  for  that  relief  is  that  the  decree  of  December  22, 
1897,  estops  the  appellants  from  enforcing  the  collection  of  their  judg 
ment  of  December  26, 1896,  by  an  avoidance  of  the  trust  deed  for  fraud. 
But  the  debt  upon  which  that  judgment  is  founded  existed  during 
the  entire  pendency  of  the  suit  in  equity  upon  the  first  claim  of  the 
appellants,  and  all  the  facts  which  condition  the  effect  of  the  decree 
in  that  suit  upon  their  second  claim  were  as  well  known  to  the  ap- 
pellants at  the  time  that  decree  was  rendered  as 'they  ever  have  been 
since.  Mr.  Justice  Story,  at  section  423  of  his  Equity  Pleadings, 
says: 

"If,  therefore,  the  party  proceeds  to  a  decree  after  the  discovery  of  the  facts 
upon  which  the  new  claim  Is  founded,  he  wlU  not  be  permitted  afterwards  to 
file  a  supplemental  bill  In  the  nature  of  a  bill  of  review,  founded  on  those 
facts;  for  It  was  bis  own  laches  not  to  have  brought  them  forward  at  an 
earlier  stage  of  the  cause." 

The  decree  cannot  be  modified  on  account  of  new  matter  or  newly- 
discovered  evidence,  because  the  matter  set  forth  in  the  bill  existed, 
and  the  evidence  it  pleads  was  known,  before  the  decree  was  ren- 
dered. 

There  is  another  reason  why  the  decree  in  this  case  cannot  be  re- 
viewed. It  is  that  the  appellees  have  paid,  and  the  appellants  have 
accepted,  the  entire  debt  which  the  decree  was  rendered  to  enforce. 
One  who  accepts  the  benefits  of  a  verdict,  decree,  or  judgment  is 
thereby  estopped  from  reviewing  it,  or  from  escaping  from  its  bur- 
dens. Albright  v.  Oyster,  19  U.  S.  App.  651,  9  C.  C.  A.  173,  60  Fed. 
644;  Chase  v.  Driver,  92  Fed.  780,  786,  34  C.  C.  A.  668,  674;  Brigham 
City  V.  Toltec  Ranch  Co.,  41 C.  C.  A.  222, 101  Fed.  85.  The  decree  be- 
low is  affirmed. 


aOl  Fed.  654.) 

LOGAN  V.  GOODWIN  el  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    March  18,  1900.) 

No.  1,387. 

1.   APPKAL— 8UPBR8BDBA8. 

By  virtue  of  section  11  of  the  act  creating  the  circuit  courts  of  appeals 
(Sopp.  Rev.  St.  p.  905),  Rev.  St  |  1007,  is  made  applicable  to  appeals  to 
and  writs  of  error  issued  by  such  courts,  and.  unless  an  appeal  Is  per- 
fected, or  a  writ  of  error  sued  out,  and  served  within  «0  days,  Sundays  ex- 
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eluded,  after  the  rendition  of  the  decree  or  judgment  complained  ot  It 
is  not  within  the  power  of  a  Judge  of  the  circuit  court  of  appeals  to  alloir 
a  supersedeas. 

8.  Garnishment  in  Attachment  Suit— Eppbct  of  Juooment  for  Ohb  De- 
fendant. 

The  rendition  of  Judgment  in  favor  of  one  of  several  defendants  in  an 
attachment  suit  does  not  operate  to  terminate  proceedings  against  a  gar- 
nishee, who,  by  his  answer,  denied  indebtedness  to  any  except  such  defend- 
ant, where  the  plaintifit  claims  his  Indebtedness  to  other  defendants, 
against  whom  Judgment  was  rendered,  and  has  taken  the  proper  steps  to 
join  issue  upon  the  garnishee's  answer. 

8.  Appeal— Review  of  Judgment  Dischargiko   Garnishee— Kahsas    Stat- 
ute. 

Gen.  St.  Kan.  1889,  p.  1521,  §  567,  which  provides  that  a  writ  of  error 
to  review  an  order'  discharging  or  modifying  an  attachment  or  a  temporary 
injunction  shall  be  filed  within  a  time  to  be  fixed  by  the  court,  not  ex- 
ceeding 30  days  from  the  time  such  order  was  made,  otherwise  the  order 
shall  become  operative,  and  be  carried  into  effect,  has  reference  only  to 
interlocutory  orders,  and  does  not  affect  the  time  within  which  a  writ 
of  error  may  he  filed  to  review  a  tlnal  judgment  which  has  the  effect  of 
releasing  a  garnishee,  which  is  governed  by  the  general  provisions  for  the 
review  of  Judgments. 

4.  Same— Rules  Governing  in  Federal  Courts- State  Statutes. 

Section  11  of  the  act  creating  the  circuit  courts  of  appeals,  which  per- 
mits a  writ  of  error  to  be  sued  out  for  the  review  of  a  Judgment  at  law 
at  any  time  within  six  months,  and  Rev.  St  §  1007,  authorizing  the  allow- 
ance of  a  supersedeas  within  60  days,  govern  as  to  the  time  within  which 
a  writ  of  error  must  be  Issued  or  a  supersedeas  obtained  in  that  court, 
regardless  of  the  provisions  of  state  statutes. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

W.  C.  Perry,  for  plaintiff  in  error. 
Edwin  A.  Austin,  for  defendants  in  error. 

Before  THAYEE,  Circuit  Judge,  and  ADAMS,  District  Judge. 

PER  CURIAM.  In  this  case  two  motions  have  been  filed;  one 
to  dismiss  the  writ  of  error,  and  the  other  to  vacate  the  supersedeas 
heretofore  obtained  by  the  giving  of  a  supersedeas  bond.  By  the 
transcript  of  the  record  heretofore  lodged  in  this  court  the  follow- 
ing facts  are  disclosed:  On  April  23,  1897,  F.  G.  Logan,  the  plain- 
tiff in  error,  brought  a  suit  by  attachment  against  A.  G.  Goodwin 
and  W.  L.  Chamberlain,  and  against  I.  Goodwin,  the  wife  of  A  G. 
Goodwin,  and  against  Grace  Chamberlain,  the  wife  of  W.  L.  Cham- 
berlain. Process  of  garnishment  was  issued  in  said  suit  against  D. 
W.  Mulvane,  requiring  him  to  appear  and  answer  whether  he  was 
indebted  to  or  had  in  his  possession  or  under  his  control  any  prop- 
erty, real  or  personal,  belonging  to  the  defendants  in  said  suit 
Thereafter  the  garnishee  appeared,  and  answered,  in  substance,  that 
lie  was  in  no  manner  indebted  to  any  of  the  defendants,  imless  it 
was  by  reason  of  his  having  f  2,000  in  his  possession  at  the  time 
process  of  garnishment  was  served,  which  sum  was  obtained  by 
him  from  the  Bank  of  Topeka  in  payment  of  a  certificate  of  de- 
imKit  that  was  issued  by  said  bank  to  the  defendant  I.  Goodwin. 
On  June  9,  1899,  a  final  judgment  was  rendered  in  the  attachment 
suit  against  the  male  dt'fendants,  to  wit,  A.  G.  Goodwin  and  W. 
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Lu  Chamberlain,  for  the  sum  of  |3,991.21,  and  in  favor  of  the  female 
defendants,  that  is  to  say,  in  favor  of  I.  Goodwin  and  Grace  Cham- 
berlain, who  were  adjudged  to  go  hence  without  day,  and  recover  their 
costs  from  the  plaintiff.    Thereafter  a  controversy  appears  to  have 
arisen  concerning  the  question  whether  the  plaintiff  in  the  attach- 
ment suit  had  served  a  notice  on  Mulvane,  the  garnishee,  that  he 
had  elected  to  take  issue  with  him  on  his  answer  as  respects  his 
indebtedness  to  A.  G.  Goodwin,  one  of  the  defendants  in  the  attach- 
ment suit.    The  trial  court  seems  to  have  decided  that  no  such  no- 
tice had  been  served  on  the  garnishee,  and  that  by  reason  of  that 
fact  the  garnishee's  answer  must  be  taken  as  true.    It  therefore  or- 
dered tbat  the  answer  of  the  garnishee  stand  as  conclusive  of  tlie 
facts  therein  stated,  that  the  garnishee  pay  over  the  money  in  his 
hands  as  disclosed  by  his  answer  to  the  said  I.  Goodwin,  and  that 
the  plaintiff  pay  the  costs  of  the  garnishment  proceedings.    This 
order  or  judgment  was  entered  of  record  on  August  30,  1899.    To 
reverse  the  last-mentioned  order  a  writ  of  error  was  sued  out  on 
January  9,  1900,  and  in  connection  therewith  a  bond  was  executed 
by  the  plaintiff  in  error  in  the  penal  sum  of  |3,000,  which  was  ap- 
proved by  one  of  the  judges  of  this  court,  and  ordered  to  operate 
as  a  supersedeas.    The  motion  to  vacate  the  supersedeas  is  doubtless 
well  taken.    In  Kitchen  v.  Randolph,  93  U.  S.,86,  23  L.  Ed.  810,  it 
was  held  by  the  supreme  court  (construing  section  1007  of  the  Re- 
vised Statutes)  that,  unless  an  appeal  is  perfected,  or  a  writ  of  error 
sued  out  and  served,  within  60  days,-  Sundays  exclusive,  after  the 
rendition  of  the  decree  or  judgment  complained  of,  it  is  not  within 
the  power  of  a  justice  of  the  supreme  court  to  allow  a  supersedeas. 
The  same  rule  applies,  we  think,  to  appeals  taken  to  and  writs  of 
error  issued  by  the  circuit  courts  of  appeals  by  virtue  of  section  11 
of  the  act  creating  those  courts.    Supp.  Rev.  St.  p.  905.    That  sec- 
tion contains  the  following  provision: 

"AU  provisions  of  law  now  in  force  regulating  the  methods  and  s^-stem  of 
review,  through  appeals  or  writs  of  error,  shall  regulate  the  methods  and  sys- 
tem of  appeals  and  writs  of  error  provided  for  in  this  act  in  respect  of  the 
clrcQit  courts  of  appeals,  including  all  provisions  for  bonds  or  other  securities 
to  be  required  and  taken  on  such  appeals  and  writs  of  error,  and  any  Judge 
of  the  circuit  courts  of  appeals  in  respect  of  cases  brought  or  to  be  brought  to 
that  court,  shall  have  the  same  powers  and  duties  as  to  the  allowance  of 
appeals  or  writs  of  error,  and  the  condition  of  such  aUowance,  as  now  by  law 
belong  to  the  Justices  or  Judges  in  respect  of  the  existing  courts  of  the  United 
States  respectively." 

This  provision  of  the  act  creating  the  circuit  courts  of  appeals 
without  doubt  makes  the  provisions  of  section  1007  applicable  to 
them  as  well  as  the  supreme  court.  It  follows,  therefore,  that  the 
order  directing  that  the  bond  taken  on  January  9,  1900,  should  oper- 
ate as  a  supersedeas  is  ineffectual  for  that  purpose. 

The  motion  to  dismiss  the  writ  of  error  is  based  on  two  grounds: 
First.  It  is  claimed  that  the  rendition  of  a  judgment  in  favor  of  I. 
Goodwin  on  June  9, 1899,  operated  to  terminate  5ie  garnishment  pro- 
ceedings against  the  garnishee,  Mulvane,  as  of  that  date;  and  that, 
because  it  had  such  effect,  the  writ  of  error  should  have  been  sued 
out  within  six  months  thereafter,  to  wit,  on  or  before  December  9, 
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1899.  This  position  we  regard  as  untenable.  Hie  garnishee  was  in- 
terrogated by  the  plaintiff  in  the  attachment  suit  as  to  his  indebt- 
edness not  only  to  I.  Goodwin,  bat  as  respects  his  indebtedness  to 
all  of  the  defendants;  and  he  denied  that  he  was  indebted  to  any  of 
them  except  the  wife  of  A.  Q.  Goodwin.  A  judgment  was  recov- 
ered as  against  two  of  the  defendants,  and  if  it  be  true,  as  the  plain- 
tifif  contends,  that  he  served  a  notice  on  the  garnishee  of  his  inten- 
tion to  controvert  the  facts  stated  in  his  answer,  then  an  issue  re- 
mained to  be  tried  as  between  the  plaintiff  and  the  garnishee  after 
the  issues  in  the  attachment  suit  had  been  disposed  of  by  the  judg- 
ment rendered  on  June  9,  1899.  If  I.  Goodwin  had  been  the  scde 
defendant  in  the  attachment  suit,  or  if  the  garnishee  had  been  inter- 
rogated only  as  to  his  indebtedness  to  her,  it  may  well  be  that  the 
final  judgment  in  her  favor  in  the  main  case  would  have  had  the 
effect  claimed  for  it.  But  it  cannot  be  said  to  have  had  that  opera- 
tion when  it  appears  that  a  judgment  was  recovered  against  two 
of  the  defendants,  and  the  plaintiff  insists  that  he  has  given  the 
requisite  notice,  which,  under  the  statutes  of  the  state  of  Kansas, 
entitles  him  to  challenge  all  of  the  facts  alleged  in  the  garnishee's 
answer.  While  the  garnishment  proceeding  is  incidental  to  the  at- 
tachment suit,  yet  it  is  a  separate  proceeding,  in  which  an  independ- 
ent judgment  may  be  rendered  either  for  or  against  the  garnishee, 
which  judgment  may  be  reviewed  by  a  writ  of  error  sued  out  by 
either  party  thereto. 

It  is  further  claimed  that,  although  a  writ  of  error  could  be  brought 
to  review  the  order  of  August  30,  1899,  yet  that  the  present  writ  was 
brought  too  late,  although  it  was  sued  out  within  the  six  months 
limited  for  prosecuting  writs  to  this  court.  This  contention  is 
founded  on  section  567  (Gen.  St.  Kan.  1889,  p.  1521),  which,  as  it 
is  claimed,  has  been  adopted  and  made  obligatory  upon  the  federal 
courts  in  garnishment  proceedings  by  section  933  of  the  Revised 
Statutes  of  the  United  States.    The  Kansas  statute  provides  that: 

*'When  an  order  dlscharjging  or  modifying  an  attachment  or  a  temporary  in- 
junction shaU  be  made  In  any  case  and  tlie  party  who  obtained  sach  attach- 
ment or  injmiction  shall  except  to  such  order  for  the  purpose  of  having  the 
same  reviewed  in  the  supreme  court  npon  petition  In  error,  the  court  or  jndge 
granting  such  order  shall  upon  application  of  the  proper  party  fix  the  time, 
not  exceeding  thirty  days  from  the  discharge  or  modification  of  said  attachment 
or  injunction,  within  which  such  petition  in  error  shall  be  filed.  •  ♦  •  If 
such  petition  In  error  shaU  not  be  filed  within  the  time  Umlted  the  order  of  dis- 
charge shaU  become  operative  and  be  carried  into  effect    •    •    •" 

The  statute  in  question  has  reference,  we  think,  to  interlocutoiy 
orders  made  during  the  progress  of  a  case,  which  either  discharge 
or  modify  an  attachment  or  a  temporary  injunction.  It  has  no  rrf- 
erence,  we  think,  to  a  final  judgment  entered  in  an  attachment  suit 
or  in  a  garnishment  proceeding,  such  as  the  order  or  judgment  in- 
volved in  the  case  at  bar,  which  has  the  effect  of  releasing  attached 
property  or  discharging  a  garnishee.  In  such  cases  an  ajqpeal  may 
be  taken,  or  a  writ  of  error  prosecuted,  within  the  time  ordinarily 
allowed  to  prosecute  an  appeal  from  a  final  judgment  or  decree. 
But,  if  this  were  not  so,  section  11  of  the  act  creating  the  circuit 
courts  of  appeals  (Supp.  Rev.  St.  p.  905)  permits  a  writ  of  error 
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to  be  sued  out  to  review  a  judgment  at  law  at  any  time  within  6 
months  after  the  entry  of  the  judgment,  and  section  1007  of  the 
Revised  Statutes  permits  a  party  desiring  to  have  a  judgment  re- 
viewed to  obtain  a  supersedeas  by  giving  the  requisite  bond  within 
60.  days,  and  these  provisions  of  the  federal  statute  cannot  be  re- 
garded as  overborne  by  the  local  law  of  the  state  prescribing  a  dif- 
ferent period  within  which  a  writ  of  error  must  be  brought  to  re- 
view a  final  judgment.  If  there  is  any  conflict  between  the  local 
statute  and  the  federal  statute,  the  latter  must  prevail.  In  this  case, 
however,  there  is  no  such  conflict,  inasmuch  as  the  local  statute 
has  reference,  as  we  think,  to  interlocutory  orders  made  during  the 
progress  of  a  case  whereby  an  attachment  is  discharged,  and  not  to 
a  final  judgment  which  has  that  effect.  The  motion  to  dismiss  the 
writ  of  error  is  accordingly  denied.  But  the  motion  to  vacate  the 
supersedeas  is  allowed,  and  an  order  will  be  entered  to  the  effect 
that  the  bond  heretofore  given  on  January  9,  1900,  shall  from  this 
time  stand  as  an  obligation  for  costs,  and  shall  have  no  other  force 
or  effect. 


aOl  Fed.  658.) 

EVANS-SNroBR-BUEL  C50.  v.  McCASKILL. 

(Oircoit  Court  of  Appeals,  Eighth  Circuit.    April  2,  1900.) 

No.  1,283. 

1.  CfBcurr  Court— Jurisdiction— Review. 

The  act  creating  the  circuit  courts  of  appeals  does  not  give  such  couris 
Jurisdiction  to  review  a  judgment  of  a  circuit  court  which  sustains  an 
objection  to  its  jurisdiction  and  dismisses  the  suit  on  that  ground,  but  the 
plaintiff  should  have  the  question  of  jurisdiction  certified,  and  take  his 
appeal  or  writ  of  error  directly  to  the  supreme  courts 

^  Same— Appeal— Certified  Quebtion. 

If  the  question  of  Jurisdiction  is  in  issue,  and  the  jurisdiction  sustainea. 
and  then  Judgment  or  decree  is  rendered  in  favor  of  the  defendant  on  the 
merits,  the  plaintiff,  who  has  maintained  the  Jurisdiction,  must  appeal  to 
the  circuit  court  of  appeals,  where,  if  the  question  of  jurisdiction  arises, 
the  circuit  court  of  appeals  may  certify  it. 

8.  Same— Rights  of  Defendant. 

If  the  question  of  Jurisdiction  Is  in  issue,  and  the  jurisdiction  sustained, 
and  the  Judgment  on  the  merits  is  rendered  in  favor  of  the  plaintiff,  theu 
the  defendant  can  elect  either  to  have  the  question  certified  and  go  directly 
to  the  supreme  court,  or  to  bring  the  whole  case  to  the  circuit  court  of 
appeals,  and  the  question  of  Jurisdiction  may  then  be  certified  by  that 
court. 

4.  Same— Cross  Appeal. 

If,  In  the  case  last  supposed,  the  plaintiff  has  ground  of  complaint  in 
respect  of  the  judgment  he  has  recovered,  he  may  also  carry  the  case  to 
the  circuit  court  of  appeals  on  the  merits  by  cross  appeal  or  writ  of  error 
If  the  defendant  has  taken  the  case  there,  or  independently  if  the  defend- 
ant has  carried  the  case  to  the  supreme  court  on  the  question  of  Jurisdic- 
tion alone;  and  In  this  instance  the  circuit  court  of  appeals  will  suspend 

1  Jurisdiction  of  circuit  courts  of  appeals,  see  notes  to  Lau  Ow  Bew  v."  U.  &, 
1  C.  C.  A.  5,  and  United  States  Freehold  Land  &  Emigration  Co.  v.  Gallegos, 
32  C.  C.  A.  475. 
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a  decision  upon  the  merits  nntll  the  question  of  Jurisdiction  has  been  de- 
termined. 

6.  Same. 

The  same  observations  are  applicable  where  a  plaintiff  objects  to  the 
jurisdiction,  and  is,  or  both  parties  ^e,  dissatisfied  with  the  judgment  upon 
the  merits. 

6.  Same— Certificate  to  Supreme  Court. 

The  power  of  the  circuit  court  of  appeals  to  certify  the  question  of  juris- 
diction to  the  supreme  court  necessarily  includes  the  power  in  that  court 
to  decide  the  question,  and  in  every  case  in  which  the  complaining  party 
has  the  right,  or  has  and  exercises  the  option,  to  carry  his  case  to  the  cir- 
cuit court  of  appeals  for  review,  that  court  may  decide  the  question  of 
jurisdiction. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

H.  M.  Pollard  and  C.  L.  Mott,  for  plaintiff  in  error. 

William  S.  Anthony  and  James  Orchard,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  Evans-Snider-Buel  Company,  the 
plaintiff  in  error,  brought  an  action  in  the  Eastern  district  of  Missouri 
against  the  defendant  in  error,  J.  C.  McCaskill.  The  plaintiff  in  error 
alleged  that  it  was  a  corporation  of  the  state  of  Illinois,  and  that  Mc- 
Caskill was  a  resident  and  citizen  of  the  Eastern  district  of  the  state 
of  Missouri.  McCaskill  filed  a  plea  to  the  jurisdiction  of  the  circuit 
court,  in  which  he  alleged  that  he  was  not  at  the  time  of  filing  the  com- 
plaint, and  had  not  been  at  any  time  since,  a  resident  of  that  district* 
but  that  he  was  a  resident  of  the  Western  judicial  district  of  the 
state  of  Missouri,  and  prayed  the  court  to  dismiss  the  case  against 
him  for  the  reason  that  it  was  without  jurisdiction  thereof.  The  cir- 
cuit court  found  the  plea  to  be  true,  and  dismissed  the  case  against  the 
defendant  in  error  on  the  ground  that  it  had  no  jurisdiction  otct  him, 
because  he  was  a  resident  and  citizen  of  the  Western  district  of  Mis- 
Houri.  This  writ  of  error  was  sued  out  to  reverse  this  judgment  of 
dismissal.  The  defendant  in  error  moved  to  dismiss  the  writ  on  the 
ground  that  this  court  has  no  jurisdiction  to  determine  the  question  it 
presents. 

The  act  of  March  3,  1891  (26  Stat  c.  517,  p.  826),  which  established 
the  circuit  courts  of  appeals,  provides  in  its  fourth  section  that  **the 
review,  by  appeal,  by  writ  of  error,  or  otherwise,  from  the  existing  cir- 
cuit courts  shall  be  had  only  in  the  supreme  court  of  the  United  States 
or  in  the  circuit  courts  of  appeals  hereby  established  according  to  the 
provisions  of  this  act  regulating  the  same";  in  section  5,  that  "appeals 
or  writs  of  error  may  be  taken  from  ♦  ♦  ♦  the  existing  circuit 
courts  direct  to  the  supreme  court  *  *  *  in  any  case  in  which  the 
jurisdiction  of  the  court  is  in  issue;  in  such  cases  the  question  of  juris- 
diction alone  shall  be  certified  to  the  supreme  court  from  the  court 
below  for  decision";  in  section  6,  that  the  circuit  courts  of  appeals 
"shall  exercise  appellate  jurisdiction  to  review  by  appeal  or  by  writ 
of  error  final  decision  in  the  ♦  ♦  ♦  existing  circuit  courts  in  all 
cases  other  than  those  provided  for  in  the  preceding  section  of  this 
act,  unless  otherwise  provided  by  law,  and  the  judgments  or  decrees  of 
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the  circuit  courts  of  appeals  shall  be  final  *  ••  in  all  cases  in 
which  the  jurisdiction  is  dependent  entirely  upon  the  opposite  parties 
to  the  suit  or  controversy,  being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  states,  ♦  ♦  •  excepting  that  in 
every  such  subject  within  its  appellate  jurisdiction  the  circuit  court  of 
appeals  at  any  time  may  certify  to  the  supreme  court  of  the  United 
States  any  questions  or  propositions  of  law  concerning  which  it  desires 
the  instruction  of  that  court  for  its  proper  decision.  And  thereupon 
the  supreme  court  may  either  give  its  instruction  on  the  questions 
and  propositions  certified  to  it,  which  shall  be  binding  upon  the  circuit 
courts  of  appeals  in  such  case,  or  it  may  require  that  the  whole  record 
and  cause  may  be  sent  up  to  it  for  its  consideration,  and  thereupon 
shall  decide  the  whole  matter  in  controversy  in  the  same  manner  as  if 
it  had  been  brought  there  for  review  by  writ  of  error  or  appeal,"  and 
excepting  also  that  the  supreme  court  might  require,  by  certiorari 
or  otherwise,  that  any  case  in  which  the  decision  of  the  circuit  court 
of  appeals  was  made  final  should  be  certified  to  it  for  its  review  and 
determination,  with  the  same  power  and  authority  in  the  case  as  if  it 
had  been  carried  by  appeal  or  writ  of  error  to  that  court.  In  the  case 
of  U.  S.  V.  Jahn,  155  U.  S.  109,  114,  15  Sup.  Ct.  41,  39  L.  Ed.  90,  the 
supreme  court  laid  down  the  rules  which  determine  the  respective 
jurisdictions  of  the  supreme  court  and  the  circuit  courts  of  appeals 
under  the  foregoing  provisions  of  the  act  of  congress  in  these  words: 

"(1)  If  the  jurisdiction  of  the  circuit  court  is  in  issue,  and  decided  in  favor 
of  the  defendant,  as  that  disposes  of  the  case,  the  plaintiff  should  iiave  the 
question  certified,  and  take  his  appeal  or  writ  of  error  directly  *o  this  <!ourt. 
(2)  If  the  question  of  Jurisdiction  is  in  issue,  and  the  Jurisdiction  sustained,  and 
then  judgment  or  decree  is  rendered  in  favor  of  the  defendant  on  the  merits, 
the  plaintiff,  who  has  maintained  the  jurisdiction,  must  appeal  to  the  circuit 
court  of  appeals,  where,  if  the  question  of  jurisdiction  arises,  the  circuit  court 
of  appeals  may  certify  It  (3)  If  the  question  of  Jurisdiction  is  in  issue,  and 
the  Jurisdiction  sustained,  and  the  judgment  on  the  merits  Is  rendered  In  fa- 
vor of  the  plaintiff,  then  the  defendant  can  elect  either  to  have  the  question 
certified,  and  come  directly  to  this  court,  or  to  carry  the  whole  case  to  the 
circuit  court  of  appeals,  and  the  question  of  jurisdiction  can  be  certified  by 
that  court.  (4)  If  in  the  case  last  supi>osed  the  plaintiff  has  ground  of  com- 
plaint In  respect  of  the  Judgment  he  has  recovered,  he  may  also  carry  the  case 
to  the  circuit  court  of  appeals  on  the  merits,  and  this  he  may  do  by  way  of 
cross  appeal  or  writ  of  error  If  the  defendant  has  taken  the  case  there,  or  Inde- 
pendently if  the  defendant  has  carried  the  case  to  this  court  on  the  question 
of  jurisdiction  alone,  and  in  this  Instance  the  circuit  court  of  appeals  wUl 
suspend  a  decision  upon  the  merits  until  the  question  of  jurisdiction  has  been 
determined.  (5)  The  same  observations  are  applicable  where  a  plaintiff  objects 
to  the  jurisdiction,  and  Is,  or  both  parties  are,  dissatisfied  with  the  Judgment 
on  the  merits.  (6)  In  every  case  in  which  the  complaining  barty  has  the  right 
or  has  and  exercises  the  option  to  carry  his  case  to  the  circuit  court  of  appeals 
for  review,  that  court  may  decide  the  question  of  jurisdiction  as  well  as  the 
question  on  the  merits,  for  the  power  of  that  court  to  certify  the  questloa 
of  jurisdiction  to  the  supreme  court  assumes  the  power  to  decide  It."  U.  S^ 
V.  Jahn.  155  U.  S.  109,  113,  15  Sup.  Ct.  39.  39  L.  Ed.  87. 

The  case  at  bar  falls  under  the  first  rule  announced  by  the  supreme 
court.  The  jurisdiction  of  the  circuit  court  was  in  issue.  It  waa  de- 
cided in  favor  of  the  defendant.  That  decision  disposed  of  the  case. 
%€  supreme  court  had  jurisdiction  to  review  that  decision  under  sec- 
tion 5  of  the  act  of  March  3,  1891,  and  the  plaintiff  in  error  had  the 


Digitized  by 


Google 


O80  41  C.  C.  A.  REPORTS. 

right  to  have  the  question  certified,  and  to  take  hia  appeal  or  writ  of  e^ 
ror  directly  to  that  court.  Under  section  6  of  the  act  this  court  has 
jurisdiction  to  review  a  final  decision  of  the  circuit  court  only  in  a  case 
other  than  those  provided  for  in  section  5  of  the  act.  As  this  was  pro- 
vided for  in  section  5,  and  jurisdiction  to  review  the  judgment  here 
was  there  given  to  the  supreme  court,  this  court  has  no  jmlsdiction  to 
review  it,  and  the  motion  to  dismiss  the  writ  must  be  granted.  It  is 
so  ordered. 


(101  Fed.  661.) 


PIVD  TRACTB  OP  LAND  IN  CUMBERLAND  TP.,  ADAMS  CO.,  PA,,  r. 
UNITED  STATES. 

(Oircidt  Court  of  Appeals,  Third  Circuit    April  25,  1900.) 

No.  32. 

1.  £&crNBNT  Domain— Mbasurb   op   Compensatiok   for  Propebtt  Taekf— 

Market  Value. 

In  estimating  the  compensation  to  which  a  landowner  is  ^titled  on 
the  taking  of  his  property  for  a  public  use,  the  adaptability  of  the  prop- 
erty in  its  present  state  and  surroundings  for  other  and  more  Taluable 
purposes  than  those  to  which  it  has  been  put  Is  a  proper  element  to  be 
considered  in  determining  its  market  value;  but  Its  possible  value  under 
circumstances  and  conditions  which  do  not  exist;  but  which  the  owner 
may  intend  to  create,  cannot  be  considered. 

2.  Same. 

In  proceedings  by  the  United  States  for  the  condemnation,  for  the  pur- 
pose of  a  national  park,  of  land  which  formed  a  part  of  a  battlefidd,  the 
measure  of  compensation  to  which  the  owner  is  entitled  is  the  market 
value  of  the  land,  and,  If  such  value  Is  enhanced  by  its  historical  asso- 
ciations, such  fact  Is  a  proper  element  to  be  considered;  but  the  fact 
that  the  land  is  desired  by  the  United  States  for  a  particular  purpose  is 
not  an  element  of  market  value,  and  evidence  of  prices  paid  for  land  on 
other  battlefields,  purchased  for  similar  purposes,  is  inadmissible  to  fur- 
nish a  basis  of  comparison  by  which  to  establish  the  market  value  of 
that  in  question. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania. 

William  McClean  and  Wm.  Arck  McClean,  for  plaintiff  in  error. 
James  M.  Beck,  for  the  United  States. 

Before  ACHESON  and  GRAY,  Circuit  Judges,  and  KIRKPAT 
RICK,  District  Judge. 

GRAY,  Circuit  Judge.  The  United  States  presented  its  petition 
to  the  judges  of  the  circuit  couri:  of  the  United  States  for  the  East- 
em  district  of  Pennsylvania,  setting  out  the  act  of  congress  of  Au- 
gust 1, 1888,  entitled  "An  act  to  authorize  condemnation  of  land  for 
sites  of  public  buildings  and  other  purposes,"  the  act  of  general  as- 
sembly of  the  state  of  Pennsylvania  approved  June  8,  1874,  entitled 
"An  act  providing  a  mode  by  which  the  title  to  all  estates  and  in- 
terests in  land  in  the  state  of  Pennsylvania  may  be  vested  in  the 
United  States  when  no  agreement  can  be  made  with  the  owners  of 
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the  same  for  the  purchase  thereof,"  and  the  act  of  congress  ap- 
proved Febrnary  11,  1895,  entitled  "An  act  to  establish  a  national 
military  park  at  Gettysburg,  Pennsylvania,'*  and  describing  five 
certain  tracts  of  land  in  Cumberland  township,  Adams  county.  Pa., 
the  title  to  which  it  was  necessary  that  the  United  States  acquire, 
in  order  to  carry  out  the  purpose  of  said  last-mentioned  act  of  con- 
gress; that  the  five  tracts  of  land  are  contained  in  map  prepared  by 
Maj.  Gen.  Daniel  E.  Sickles,  United  States  army,  of  the  battlefield 
of  Gettysburg,  and  were  occupied  by  the  infantry,  cavalry,  and  ar- 
tillery on  the  Ist,  2d,  and  3d  days  of  July,  A.  D.  1863,  and  praying 
for  the  appointment  of  a  jury  to  view,  estimate,  and  determine  the 
value  of  the  said  lands. 

The  act  of  congress  of  August  1,  1888  (section  2),  above  referred 
to,  provides  that: 

"The  practice,  pleadings,  forms  and  modes  of  proceedings  in  causes  arising 
under  the  provisions  of  this  act  shall  conform,  as  near  as  may  be,  to  the 
practice,  pleadings,  forms  and  proceedings  existing  at  the  time  in  like  causes 
in  the  courts  of  record  In  the  state  within  which  such  circuit  or  district 
courts  are  held,  any  rule  of  the  court  to  the  contrary  notwithstanding." 

The  act  of  the  general  assembly  of  the  state  of  Pennsylvania  of 
June  8,  1874,  above  referred  to,  provides  that,  when  it  shall  hap- 
pen that  the  United  States  cannot  agree  with  the  owner  or  owners 
thereof  for  the  purchase  of  lands  proposed  to  be  taken  as  part  of 
the  premises  which  the  United  States  are  or  may  be  authorized  to 
acquire  in  said  commonwealth  for  any  public  use  or  purpose,  a 
petition  may  be  filed  in  the  court  of  common  pleas  of  the  county, 
in  behalf  of  the  United  States,  and  after  notice  to  owners,  etc.,  the 
said  court  is  authorized  to  appoint  seven  freeholders,  who,  upon 
due  qualification  and  giving  due  notice,  shall  estimate  and  deter- 
mine the  fair  value  of  the  estates  or  interest  in  lands  so  proposed 
to  be  taken  for  the  use  of  the  United  States,  shall  designate  the  sev- 
eral owners  thereof,  and  shall  report  the  same  to  the  said  court; 
and  their  award  is  made  subject  to  appeal.  After  the  passage  of 
the  act  of  congress  of  February  11,  1895,  entitled  "An  act  to  estab- 
lish a  national  military  park,  at  Gettysburg,  Pennsylvania,"  James 
M.  Beck,  Esq.,  district  attorney  of  the  United  States,  in  behalf  of  the 
United  States,  and  pursuant  to  the  act  of  congress  of  August  1, 
1888,  above  referred  to,  made  application  to  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Pennsylvania,  conforming 
in  said  application,  and  in  the  proceedings  pursuant  thereto,  as  near 
as  possible,  to  the  requirements  of  the  act  of  the  general  assembly 
of  the  state  of  Pennsylvania  of  June  8,  1874.  The  jury  of  viewers 
appointed  by  the  said  court  met  for  the  discharge  of  their  duties, 
and  filed  their  report  in  the  said  court.  The  landowners  appealed 
from  the  report  of  the  said  jury  of  viewers,  and  their  appeal  came 
on  for  trial  in  the  circuit  court  of  the  United  States,  before  his 
honor,  George  M.  Dallas,  at  the  October  term  of  said  court,  1898. 
In  the  course  of  the  trial  in  the  circuit  court  the  landowners  called 
as  a  witness  Gen.  H.  V.  Boynton.  Counsel  for  the  government  re- 
quested that  it  should  be  stated  what  was  proposed  to  be  proved 
by  Gen.  Boynton.    Ck)unsel  for  the  landowners  stated  that  he  would 
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make  the  offer,  if  it  was  understood  that  it  would  be  with  the  same 
force  and  effect  as  if  the  witness  had  been  sworn. 

**The  Court:    Tbere  being  no  objection,  the  offer  wiU  be  made  as  if  the 
witness  had  been  called  and  sworn,  and  will  be  so  treated." 

Counsel  for  the  landowners  then  made  the  offer  as  follows: 

"The  owners  of  these  tracts  of  land  propose  to   show  that  the  witness 
who  has  been  called  was  a  distinguished  officer  in  the  service  during  the 
Oivil  War;    that  he  at  present  is  in  the  volunteer  service,  with  the  rank  of 
brigadier  general,  located  at  Chickamauga;    that  for  a  number  of  years  he 
served  as  clerk  to  the  Chickamauga  commission  and  the  Chattanooga  com- 
mission, and  was  interested  in  the  acquisition  of  the  lands  which  have  been 
acquired  by  the  government  on  the  field  of  Chickamauga  and  at  Chatta- 
nooga  Park;    that  after  serving  as  clerk  to  this  commission  for  a  period  of 
five    ytars.    during   which    time    the    Chickamauga    and    Chattanooga    enter- 
prise began,  and  through  which  it  was  continued,  he  was  appointed  chair- 
man  of  the   Clilckamauga  commission,   and   now    holds   that  position;    that 
he  is  thoroughly  familiar  with  the  battlefield  of  Gettysburg,  having  visited 
it  on  a  number  of  occasions  purely  for  the  purpose  of  Inspecting  the  field; 
tliat  he  has  taken  an  interest  in  the  improvement  of  the  field  of  Gettysboiig 
in  connection  with  his  official  duties  at  Chickamauga;    that  he  is  acquainted, 
from  actual  observation  of  the  contracts,  with  the  prices  paid  by  the  United 
States  for  ground  of  a  similar  character  at  Chickamauga  and  at  Oiatta- 
nooga.     We  propose  to  offer  his  testimony,  relying  on  his  intimate  acquaint- 
ance with  the  purchases  there  and  with  the  field  at  Gettysburg,  In  the  nature 
of  expert  testimony  as  to  the  market  value  of  lands  of  a  similar  character 
to  these,   which  we  claim  have  a  peculiar  value.    The  Court:    That  is  to 
say,   to  prove  by  a  gentleman  who  derives  his  knowledge  from  familiarity 
with  Chattanooga  and  Chickamauga,  to  which  is  superadded  an  occasional 
visit  to  the  field  of  Gettysburg,  what  prices  were  paid  for  what  he  would 
say  was  similar  property  in  this  other  place.     Counsel  for  Landowners:    Yes, 
sir;    in  this  other  place.     (Objected  to.)    The  Court:    The  offer  which  has 
been  made,  and  which  It  has  been  agreed  by  counsel  shall  be  treated  by 
the  court  as  if  the  witness  had  been  called  to  the  stand  and  duly  sworn,  is 
an  offer  to  prove  by  an  expert  the  value  of  land.    The  first  objection  to 
the  offer  that  impresses  the  court  is  that  it  does  not  appear  sufficiently  that 
the  gentleman  called  would  be  an  expert  with  respect  to  the  value  of  the 
land  in  question.     But  there  is  a  more  far-reaching  question,   that  perhaps 
might  as  well  be  dealt  with  now  as  later.    The  court  has  no  doubt  as  at 
irresent  advised, — that  the  present  issue  is  to  determine  the  market  value 
of  the  land  which  the  government  proposes  to  take, — that  into  the  market 
value  there  does  not  enter  every  element  which  contributes  to  constitute  the 
market  value.    If  the  market  value  of  the  land  has  been  enhanced  by  rea- 
son of  its  patriotic  or  historic  associations,  that  is  as  much,  in  the  judgment 
of  the  court,  an  element  to  be  considered,  as  If  there  were  an  open  mine 
upon  it,  or  any  other  matter  of  a  similar  nature  had  contributed  to  increase 
its  value.    But  this  discrimination,  as  it  occurs  to  the  court  must  be  borne 
in  mind:    that  the  question  still  is  as  to  market  value,  and  not  its  peculiar 
value  to  the  single,  peculiar  purchaser, — the  government  of  the  United  States. 
It3  market  value  cannot  be  increased  because  the  United  States  proposes  to 
purchase  it  for  any  one  purpose  or  another.     •    •    •    In  other  words,  I  re- 
peat, the  market  value  is  to  be  ascertained,  and,  no  matter  what  may  be 
the  thing  which  enhances  or  diminishes  market  value,  the  jury  are  entitled 
to  have  it  and  consider  it,  but  they  are  not  entitled  to  consider  this  property 
as  being  of  increased  value  because  the  United  States  is  purchaser  for  a 
purpose.    The  offer  is  therefore  overruled.    (Exception  noted  in  each  case 
for  the  landowners.)" 

It  does  not  appear  that  G^en.  Boynton  was  a  resident  of  the  county 
where  the  lands  lie,  or  even  a  citizen  of  the  state  of  Pennsylvania, 
and  he  did  not  profess  to  have  knowledge  of  the  market  value  of 
the  lands  in  question,  except  as  above  stated,  all  of  which  is  true 
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in  regard  to  the  next  witness  offered  by  counsel  for  plaintiff  in  error, 
as  follows: 

*We  offer  General  Ezra  A.  Carman,  a  member  of  the  Antletam  battlefield 
commission,  who  is  at  present  in  charge  of  the  wotk  of  that  commission, 
and  who  fought  at  the  battle  of  Gettysburg,  who  is  thoroughly  familiar  with 
the  field,  who  has  visited  the  field  a  number  of  times  since  the  war,  and 
«rho  conducted  the  business  of  purchasing  land  on  the  battlefield  of  Antietam 
for  the  government,  for  the  purpose  of  showing  prices  paid  by  the  United 
States  for  lands  of  a  character  similar  to  these  about  to  be  taken,  although 
on  a  different  field,  for  the  same  purpose  as  stated  in  my  preceding  offer  of 
General  Boynton.  (Objected  to.)  The  Court:  It  is  diflJcult  to  distinguish 
this  offer,  in  principle,  from  the  one  ruled  upon.  Therefore,  for  the  same 
reasons,  this  offer  is  rejected.  (Exceptions  noted  in  each  case  for  the  land- 
owners.)" 

The  landowners  then  called  as  a  witness  J.  Emory  Bair,  and  an 
offer  was  made  to  prove  by  the  witness  the  organization  of  the  Get- 
tj'sburg  Springs  &  Hotel  Company,  the  owner  of  tracts  1  and  2 ;  acts 
already  done  by  the  said  company  in  the  development  of  their  prop- 
erty; the  intended  uses  of  the  land  bought  by  the  said  company, 
including  uses  to  be  made  of  the  land  sought  to  be  condemned, 
which  would  show  the  relation  of  said  five  tracts  to  the  other  land 
of  the  company;  and  the  interference  with  the  work  of  the  company 
by  the  United  States  and  its  representatives, — that  all  these  facts 
were  admissible,  not  only  as  parts  of  the  res  gestae,  and  to  show 
the  actual  state  of  the  matter,  for  the  consideration  of  the  jury,  but 
also  as  an  element  in  determining  the  damages  to  the  landowners. 
The  court  rejected  the  testimony,  and  noted  an  exception  for  the 
landowners.  The  landowners  filed  bill  of  exceptions  to  the  action 
of  the  court  in  the  rejection  of  the  testimony  of  the  three  witnesses 
as  offered,  and  afterwards  assigned  for  error  such  rulings  of  the 
learned  court  below.  The  grounds  of  their  exceptions  are,  in  sub- 
stance, as  follows:  (1)  The  rejection  of  the  offer  to  prove  by  Gen. 
H.  V.  Boynton  the  value  of  the  lands  in  question;  (2)  the  rejection 
of  the  offer  to  prove  by  Ezra  A.  Carman  the  value  of  the  lands  in 
question;  (3)  the  rejection  of  the  offer  to  prove  by  J.  Emory  Bair 
acts  already  done  by  the  Gettysburg  Springs  &  Hotel  Company,  and 
the  intended  uses  of  the  lands  (Nos.  1  and  2)  bought  by  said  com- 
pany.   The  first  two  grounds  of  exception  are  precisely  similar. 

The  court,  in  its  charge  to  the  jury,  which  we  think  was  exceed- 
ingly fair  to  both  sides  of  the  controversy,  stated  with  accuracy 
and  fully  the  rules  by  which  they  were  to  ascertain  the  value  of  the 
lands  in  question.    Among  other  things,  the  court  said: 

"Market  value  is  not  to  be  determined  by ,  what  a  property  would  bring 
at  an  enforced  sale,  where  the  owner  was  compelled  to  part  with  it,  without 
consideration  as  to  whether  anybody  desired  to  purchase  it  or  not  That 
would  not  make  a  market,  and  therefore  the  resulting  price  would  not  be 
a  market  price.  What  the  owner  is  entitled  to  receive  at  your  hands  in  each 
of  these  cases  is  the  price  that  would  In  aU  probability — the  probability 
being  based  upon  the  evidence  in  the  case — result  from  fair  negotiation, 
where  the  seUer  is  willing  to  sell,  and  the  buyer  desires  to  buy.  •  •  •  As 
to  availability  for  building  lots,  permit  me  to  say  this  for  your  guidance: 
That  present  existing  adaptability  to  purposes  more  advantageous  than,  those 
to  which  the  land  is  now  put  may  be  considered.  By  that  the  court  means 
that  you  are  not  oorapeUed,  because  land  Is  now,  for  instance,  used  only 
for  agricultural  purposes,  to  exclude  entirely  from  your  consideration  any 
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present,  existing  adaptability  which  it  may  have  for  a  more  profitable  pur- 
pose. But  in  all  cases  this  value  must  be  actual,  not  speculative  mer^. 
The  land  is  not  to  be  valued  as  if  the  possible  were  in  existence,  but  at  its 
present  worth  in  view  of  the  possibility." 

After  considering  the  case  where  it  is  not  proposed  to  buy  all  of 
the  land  in  the  tract,  a  part  of  which  is  proposed  to  be  condemned, 
and  laying  down  the  correct  rnle  for  ascertaining,  not  only  the  valne 
of  the  part  taken,  but  any  damage  that  may  result  from  the  taking 
to  the  part  left,  the  court  proceeds  to  the  discussion  of  another 
phase  of  the  question  to  be  considered  by  the  jury,  and  says: 

**Upon  these  subjects,  however,  while  they  wiU  not,  perhaps,  be  free  from 
difficulty,  you  wiU,  I  assume,  have  less  difficulty  than  upon  the  remaining 
element  of  value  which  is  insisted  upon,  namely,  that  which  has  been  spoken 
of  as  'historic  value.'  There  is  no  doubt  that  historic  association  may  enter 
into  the  market  value  of  the  land,  but  you  are  not  to  give,  as  separate  items — 
First  market  value;  and,  second,  historic  value.  If  you  did  that,  you  would 
depart  from  what  I  have  said  to  you  the  law  has  established  as  the  meas- 
ure of  just  compensation,  which  is  market  value.  But,  as  I  said  to  counsel 
during  the  course  of  the  cause,  if  a  piece  of  land  has  in  the  market  a  value 
because  there  are  trees  upon  It,  a  value  because  there  are  stones  upon  it 
a  value  because  it  may  be  used  to  raise  cereals,  a  value  for  any  other  physical 
peculiarity  of  the  property,  if  it  also  has  In  the  market  a  value  based  upon 
its  historical  associations,  that  as  much  enters  into  market  value  as  would 
a  mine  opened  upon  the  property,  or  a  well  dug  upon  it.  It  is  a  part  of 
the  different  matters  that  go  to  contribute  to  the  sum  total  of  market  value. 
Just  in  that  way  you  are  entitled  to  consider  historic  value,  if  you  believe 
from  the  evidence  that  market  value  is  at  all  enhanced  by  historical  value. 
•  •  •  Nor,  keeping  your  minds  always  to  market  value,  are  you  to  con- 
sider the  valuation  with  reference  to  the  necessities  of  ttte  government  of 
the  Ignited  States  to  take  the  property,  or  the  particular  purposes  to  whldi 
the  United  States  government  proposes  to  put  it.  •  •  •  You  are  getting 
at  the  market  value.  Therefore  observe,  not  what  the  United  States  might 
be  willing  to  pay  in  order  to  carry  out  the  purpose  which  it  has  in  view, — 
that  is  not  the  question, — ^but  what  in  the  market  would  any  purchaser  de- 
siring to  buy  this  property  be  willing  to  give  for  it,  considering  all  the  ele- 
ments that  have  been  stated,  in  order  to  acquire  it  from  a  seller  willing  to 
sell." 

In  the  passages  quoted,  we  think  the  learned  judge  m  the  court 
below  has  clearly  and  correctly  stated  the  rules  of  law  which  should 
govern  a  jury  in  the  ascertainment  of  the  value  of  the  land  pro- 
posed to  be  taken  by  the  United  States,  and  the  damages  resulting 
therefrom.  We  are  also  of  opinion  that  the  proffers  of  testimony, 
above  stated,  and  which  were  rejected  by  the  court  and  made  the 
causes  of  exception,  were  properly  rejected,  for  the  reasons  given. 
We  therefore  feel  that  it  is  only  necessary  to  refer  to  these  rulings, 
and  the  reasons  given  therefor,  as  well  as  to  the  charge  of  the  coort 
to  the  jur}',  as  in  accord  with  our  own  judgment,  and  as  a  sufficient 
statement  of  the  reasons  controlling  this  court  in  affirming  the  judg- 
ment of  the  court  below.  The  judgment  in  this  case  is  hereby 
affirmed. 
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(101  Fed.  665.) 

RANSOM    V.    CITY    OF    PIERRE. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  16,  1900.) 

No.  1,305. 

1.  Rbs  Judicata— Pleading  Former  Judgment  as  Bab— Identity  of  Parties. 
An  action  by  a  bondholder  of  a  city  against  the  city  treasurer  in  his 
official  capacity  for  a  mandamus  to  compel  payment  of  interest  coupons 
out  of  money  in  his  hands  already  collected  for  that  purpose  is  virtually 
an  action  against 'the  city,  and  a  judgment  therein  adjudging  the  coupons 
void  may  be  pleaded  in  bar  of  a  subsequent  action  brought  by  the  plain- 
tiff a^^Ednst  the  city  by  name  to  recover  Judgment  on  the  same  coupons. 

8.  Same— Effect  of  Pendency  of  Appeal. 

When  a  case  removed  to  an  appellate  court  by  a  writ  of  error  or  an 
appeal  is  not  there  tried  de  novo,  but  the  record  made  below  is  simply 
re-examined,  and  the  Judgment  either  reversed  or  affirmed,  such  an  appeal 
or  writ  of  error  docs  not  vacate  the  Judgment  below,  or  prevent  it  from 
being  pleaded,  and  given  in  evidence,  as  an  estoppel  upon  issues  which 
were  tried  and  determined,  in  the  absence  of  a  statute  providing  that  it 
shall  not  be  so  used  pending  appeal.  A  supersedeas  bond  merely  stays 
process  for  enforcement  of  the  Judgment,  and  does  not  vacate  the  Judg- 
ment, or  change  its  effect  as  an  estoppel. 

8l  Same— Statutobt  Provisions. 

Ck)mp.  Laws  Dak.  1887,  §  5343,  providing  that  "an  action  is  deemed  to 
be  pending  from  the  time  of  its  commencement  until  its  final  determina- 
tion upon  appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  Judg- 
ment be  sooner  satisfied,'*  was  Intended  to  apply  only  to  the  question  of 
lis  pendens,  and  It  does  not  prevent  a  final  Judgment  of  one  of  the  courts 
of  the  state  of  superior  Jurisdiction  from  being  pleaded  in  bar  of  another 
suit  between  the  same  parties,  and  upon  the  same  cause  of  action,  during 
the  pendency  of  an  appeal  therefrom.    Sanborn,  Circuit  Judge,  dissenting. 

4.  Afpeal— Disposition  of  Cause— Effect  of  Change  in  State  of  Facts. 
Where  a  Judgment  of  a  state  court,  which  has  been  successfully  pleaded 
In  bar  of  another  suit  between  the  same  parties  in  a  circuit  court  of  the 
United  States,  is  reversed  on  appeal  by  the  supreme  court  of  the  state 
during  the  pendency  of  proceedings  to  review  the  Judgment  of  the  circuit 
court  on  a  writ  of  error  from  the  circuit  court  of  appeals,  the  latter  court 
may  properly  depart  from  the  ordinary  rule  which  requires  It  to  determine 
the  cause  upon  the  facts  as  shown  by  the  record,  and,  upon  being  advised 
In  an  authentic  manner  of  the  action  of  the  state  court,  may,  in  the  ex- 
ercise of  its  discretionary  power,  vacate  the  Judgment  below,  although 
the  record  discloses  no  error,  where  such  action  will  shorten  litigation, 
and  best  subserve  the  ends  of  Justice. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  District 
of  Sonth  Dakota. 

This  case  Is  before  this  court  for  decision  upon  the  following  facts  and  cir- 
cumstances: The  action  is  founded  upon  500  coupons  clipped  from  100  bonds 
which  were  Issued  by  the  city  of  Pierre,  S.  D.,  on  October  1,  1891,  to  refund 
its  then  outstanding  indebtedness.  One  hundred  of  the  coupons  in  suit  ma- 
tured October  1,  1805,  and  an  equal  number  of  the  remainder  on  April  1,  1896, 
October  1,  1890,  April  1,  1897,  and  October  1,  1897,  respectively.  On  Septem- 
ber 28.  1896,  James  J.  Ransom,  the  plaintiff  in  error,  who  was  also  the  plaln- 
tlfT  below,  began  an  action  by  mandamus  In  the  circuit  court  for  the  Sixth 
judicial  circuit  of  the  state  of  South  Dakota  against  Corwln  D.  Mead,  as  city 
treasurer  of  the  city  of  Pierre,  to  compel  him  to  apply  the  sum  of  $8,431.10, 
then  In  his  hands  as  city  treasurer,  to  the  payment  of  those  of  the  aforesaid 
coupons  which  matured  October  1,  1895,  and  April  1,  1896,  being  those  that 
were  then  overdue.  This  money  in  the  treasurer's  hands  had  been  collected, 
as  It  seems,  by  taxation  to  pay  said  coupons.    The  treasurer,  in  his  official 
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<^pacity,  pleaded  to  the  information  for  the  writ  that  the  conpons  which  he 
was  asked  to  pay  were  void  for  the  reason  that  the  bonds  from  which  they 
had  been  detached  had  been  issued  by  the  city  of  Pierre  without  authority  of 
law,  at  a  time  when  its  indebtedness  exceeded  the  amount  of  indebtedness 
that  it  was  authorized  to  contract  under  the  constitution  of  the  state,  and 
that  said  coupons  and  the  bonds  from  which  they  were  detached  were  for  that 
reason  utterly  void.  There  was  a  trial  upon  the  issues  so  tendered  in  the  man- 
da  mus  proceeding,  and  a  finding  by  the  court  that  the  coupons  were  illegal  and 
void,  as  alleged,  and  a  Judgment  that  the  mandamus  proceedings  be  dismissed 
At  the  plaintiff's  cost.  From  this  judgment,  rendered  on  June  29, 1897.  Bansom, 
the  plaintiff  in  error,  perfected  an  appeal  to  the  supreme  court  of  South  Da- 
kota on  September  24,  1897,  giving  a  supersedeas  bond.  The  suit  at  bar  was 
commenced  in  the  circuit  court  of  the  United  States  for  the  Southern  division 
of  the  district  of  South  Dakota  on  February  23,  1898,  while  the  appeal  in  the 
before-mentioned  suit  was  pending  and  undetermined.  In  its  answer  to  the 
suit  at  bar  the  city  of  Pierre  pleaded,  among  other  defenses,  the  judgment 
theretofore  rendered  in  favor  of  its  city  treasurer  on  June  27,  1887,  by  the 
circuit  court  for  the  Sixth  judicial  circuit  of  the  state  of  South  Dakota,  as  a 
bar  to  a  recovery.  This  defense  was  sustained  by  the  trial  court,  and  a  Judg- 
ment was  accordingly  rendered  dismissing  the  complaint  The  plaintiff  below 
thereupon  removed  the  record  to  this  court  by  a  writ  of  error.  When  the 
trial  in  the  case  at  bar  took  place,  the  mandamus  proceeding  above  mentioned 
was  still  pending  and  undetermined  in  the  supreme  court  of  South  Dakota, 
and  it  was  so  pending  and  imdetermined  when  the  case  was  argued  in  this 
court. 

Robert  W.  Stewart  (Henry  R.  Horner,  on  the  brief),  for  plaintiff 
in  error. 
Ivan  W.  Goodner,  for  defendant  in  error. 

I5efore  CALDWELL,  SANBORN,  and  THAYER,  Oircnit  Judges, 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

This  cause  having  been  decided  below  in  favor  of  the  defendant 
city  on  the  ground  that  the  judgment  of  the  circuit  court  for  the 
Hixth  judicial  circuit  of  the  state  of  South  Dakota  in  the  mandamus 
suit  brought  by  James  J.  Ransom,  the  present  plaintiff  in  error, 
against  Corwin  D.  Mead,  the  city  treasurer  of  the  city  of  Pierre, 
conclusively  established  that  the  coupons  in  suit  were  issued  without 
authority  of  law,  and  were,  therefore,  void,  the  principal  questicm 
that  was  discussed  on  the  argument  was  whether  the  judgment  of  the 
Btate  court  in  the  mandamus  suit  could  be  pleaded  and  received  in  evi- 
dence in  the  present  action  as  a  former  adjudication.  It  is  true  that 
counsel  for  the  city  endeavored  to  support  the  judgment  below  on 
the  additional  ground  that  the  coupons  in  suit  must  be  regarded  as 
void  irrespective  of  the  former  adjudication,  because  at  the  time  the 
bonds  were  issued  the  city  had  already  exceeded  the  limit  of  valid 
indebtedness;  but  the  trial  court  overruled  the  latter  contention,  and 
its  action  in  that  respect  was  strictly  in  accordance  with  two  dedsions 
of  this  court  where  the  various  points  urged  by  the  city  in  support  of 
the  latter  defense  were  fully  considered  and  decided  adversely  to  its 
contention.  Board  of  Education  of  City  of  Huron  v.  National  Life  Ins, 
Co.,  36  C.  C.  A.  278,  94  Fed.  324;  City  of  Huron  v.  Second  Ward  Sar. 
Bank,  57  U.  S.  App.  593,  30  C.  C.  A.  38,  86  Fed.  272.  We  discover 
no  reasons  for  altering  in  any  respect  the  views  heretofore  expressed 
by  this  court  in  the  cases  last  cited,  and  accordingly  agree  with  the 
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learned  trial  judge  that  but  for  the  rendition  of  the  judgment  in  the 
mandamas  proceeding  the  plaintiff  would  have  been  entitled  to  a  ver- 
dict for  the  full  amount  of  the  coupons  in  suit.    Since  this  case  was 
argued,  and  while  it  has  been  under  advisement,  the  supreme  court 
of  tSouth  Dakota  has  decided  the  mandamus  case  against  the  city  treas- 
urer of  the  city  of  Pierre,  and  we  have  been  furnished  with  a  certified 
copy  of  its  decision,  which  was  promulgated  on  March  2,  1900,  but  is 
not  as  yet  officially  reported.    Insurance  Co.  v.  Mead,  82  N.  W.  78.  An 
examination  of  that  decision,  which  contains  a  careful  review  of  all 
the  questions  involved  in  the  controversy  between  the  city  and  the 
bondholder,  shows  that  the  supreme  court  of  the  state  has  decided  the 
following  propositions:  First,  that  the  city  of  Pierre,  under  its  charter, 
did  have  the  power  to  issue  bonds  for  the  purpose  of  funding  its  out- 
standing indebtedness,  which  appears  to  have  been  one  of  the  mooted 
points  in  the  mandamus  suit;   second,  that,  although  the  territorial 
limits  of  the  city  of  Pierre  and  the  school  district  embracing  the  city 
were  coextensive,  yet  the  debts  of  the  latter  cannot  be  added  to  those 
of  the  former  for  the  purpose  of  ascertaining  if  the  city  indebted- 
ness exceeded  the  legal  limit, — the  two  corporations,  the  city  and 
the  school  district,  being  separate  legal  entities;    tiiird,  that  the 
bonds  issued  being  for  the  sum  of  |150,000,  and  5  per  cent,  of  the  as- 
sessed value  of  city  property  being  $161,144.40,  the  bonds  did  not 
show  on  their  face  that  the  debt  occasioned  thereby  would  exceed 
the  legal  limit  of  city  indebtedness;  fourth,  that  the  issuance  of  bonds 
for  the  purpose  of  taking  up  and  retiring  an  outstanding  indebtedness 
does  not  in  the  state  of  South  Dakota  create  a  new  or  additional  debt, 
within  the  meaning  of  the  statutory  or  constitutional  inhibitions  of 
that  state  against  creating  an  indebtedness  in  excess  of  5  per  cent,  of 
the  assessed  valuation  of  municipal  property,  and  that  this  is  true 
whether  such  bonds  be  exchanged  directly  for  outstanding  obligations, 
or  whether  the  bonds  be  sold,  and  the  proceeds  used  to  retire  such 
obligations;  and,  lastly,  that  upon  the  facts  disclosed  by  the  record 
before  the  supreme  court  of  the  state  the  bonds  in  controversy  were 
valid  obligations  of  the  city.    The  judgment  of  the  circuit  court  of 
the  state  in  the  mandamus  suit  was  accordingly  reversed,  and  a  new 
trial  ordered. 

On  the  argument  of  this  cause  it  was  urged  on  behalf  of  the  plain- 
tiff in  error  that  the  trial  court  erred  in  holding  that  the  judgment  in 
the  mandamus  proceeding  was  conclusive  as  respects  the  validity  of 
the  bonds  in  controversy — ^First,  because  section  5343  of  the  Compiled 
laws  of  Dakota  of  1887  declares  that  "an  action  is  deemed  to  be 
pending  from  the  time  of  its  commencement  until  its  final  determina- 
tion upon  appeal,  or  until  the  time  for  appeal  has  passed,  unless  the 
judgment  be  sooner  satisfied";  and,  second,  because  the  parties  to 
the  mandamus  suit  and  the  subject-matter  of  that  suit  were  not  the 
«ame  as  in  the  case  at  bar.  The  majority  of  the  members  of  this 
court  entertain  the  view,  however,  that  neither  of  these  propositions 
is  tenable.  Concerning  the  second  of  these  contentions,  it  may  be  said 
that,  while  the  mandamus  suit  was  brought  against  the  city  treas- 
urer, and  not  against  the  city  by  name,  yet  that  officer  was  sued  in 
his  official  capacity,  and  not  as  an  individual.    He  did  not  defend  the 
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action  for  his  personal  benefit,  but  in  right  of  the  city,  and,  as  cos- 
todian  of  its  funds,  to  protect  them  against  an  illegal  demand.  The 
city  permitted  him  to  so  defend,  and  the  defense  was  doubtless  made 
at  the  city's  expense.  In  that  proceeding  the  city  of  Pierre  was  in 
reality  challenging  the  yalidity  of  the  b^ds  now  in  ccmtroven^  in 
the  name  of  its  treasurer,  and  for  its  own  benefit  and  advantage.  If 
that  suit  had  resulted  differently,  the  city  would  not  have  been  heard 
to  say  that  it  was  not  bound  by  the  judgment,  because  it  was  not 
sued  in  its  corporate  name,  but  in  the  name  of  one  of  its  officers. 
The  record  also  shows  that  the  defenses  interposed,  litigated,  and  de- 
cided in  that  proceeding  were  identically  the  same  as  thoise  which 
were  interposed  and  litigated  in  the  case  at  bar,  except  the  issue  ten- 
dered by  the  plea  of  a  former  adjudication.  Under  these  circum- 
stances the  last-mentioned  plea  was  well  made,  and  was  sustained  by 
the  record  made  in  the  mandamus  suit,  which  was  introduced  in  evi- 
dence. Holt  Co.  V.  National  Life  Ins.  Co.,  25  C.  C.  A.  469,  80  Fed. 
086;  Scotland  Co.  v.  Hill,  112  U.  S.  183,  5  Sup.  Ct.  93,  28  L.  Ed.  692; 
In  re  Ayers,  123  U.  S.  443,  8  Sup.  Ct.  164,  31  L.  Ed.  216;  Harmon  v. 
Auditor,  123  111.  122,  13  N.  E.  161;  1  Herm.  Estop,  p.  166. 

The  first  contention  of  the  plaintiff  in  error,  stat^  above,  presents 
a  question  of  greater  diflQculty.    In  many  cases  the  question  has  been 
mooted  whether,  when  a  writ  of  error  has  been  sued  out,  or  when  an 
appeal  has  been  taken  which  operates  essentially  as  a  writ  of  error, 
to  review  a  judgment  at  nisi  prius,  and  a  supersedeas  bond  has  been 
given  to  stay  proceedings,  such  a  judgment  may  be  received  in  evi- 
dence in  another  suit  between  the  same  parties  in  support  of  the  plea 
of  res  judicata;  and,  while  the  decisions  upon  this  question  have  not 
been  uniform,  yet,  in  our  judgment,  the  weight  of  judicial  opinion,  as 
well  as  sound  reason,  is  that,  when  a  case  which  is  removed  to  an  ap- 
pellate court  by  a  writ  of  error  or  an  appeal  is  not  there  tried  de  novo, 
but  the  record  made  below  is  simply  re-examined,  and  the  judgment 
either  reversed  or  affirmed,  such  an  appeal  or  writ  of  error  does  not 
vacate  the  judgment  below,  or  prevent  it  from  being  pleaded  and 
given  in  evidence  as  an  estoppel  upon  issues  which  were  tried  and 
determined,  unless  some  local  statute  provides  that  it  shall  not  be 
so  used  pending  the  appeal.    A  supersedeas  bond  merely  operates  to 
stay  an  execution  or  other  final  process  on  the  judgment.    It  does  not 
vacate  the  judgment,  nor  prevent  either  party  thereto  from  invoking 
it  as  an  estoppel.    Railway  Co.  v.  Twombly,  100  U.  S.  78,  81,  25  L 
Ed.  550;  Willard  v.  Ostrander,  51  Kan.  481,  32  Pac.  1092;  Parkhurst 
V.  Berdell,  110  N.  Y.  386,  392,  18  N.  E.  123;   Scheible  v.  Slagle,  89 
Ind.  328;  Faber  v.  Hovey,  117  Mass.  107;   Thompson  v.  Griffin,  69 
Tex.  139,  6  S.  W.  410;  Moore  v.  Williams,  132  El.  589,  24  N.  E.  619; 
Bank  v.  Wheeler,  28  Conn.  433;  Oregonian  Rv.  Co.  v.  Oregon  Railway 
&  Navigation  Co.  (C.  C.)  27  Fed.  277,  284;   Cloud  v.  WDey,  29  Ark. 
80;   Cain  v.  Williams,  16  Nev.  429;   Freem.  Judgm.  §  328;  Elhott, 
App.  Proc.  §  544,  and  citations. 

It  is  insisted,  however,  as  before  stated,  that  the  statute  of  South 
Dakota  quoted  above  was  intended  to  prevent  a  judgment  from  being 
pleaded  as  an  estoppel  during  the  pendency  of  an  appeal,  and  that 
view  of  the  effect  of  the  statute  is  supported  by  certain  California 


Digitized  by 


Google 


RANSOM  V.  aXY   OF  PIERRE.  689 

deciBionSy  in  which  state  a  similar  statute  has  been  enacted.  Naf  tzger 
V.  Gregg,  99  Cal.  83,  33  Pac.  758;  In  re  Blythe's  Estate,  99  Cal.  472,  34 
Pac.  108;  Story  V.  Commercial  Co.,  100  Cal.  41, 34  Pac.  675.  On  the  oth- 
er hand,  in  the  state  of  Oregon,  where  substantially  the  same  statute 
is  in  force,  it  is  held  that  the  statute  was  not  designed  to  prevent  a 
judgment  from  being  pleaded  in  bar  of  another  suit  on  the  same  cause 
of  action  during  the  pendency  of  an  appeal  from  the  judgment.  Day 
T.  Holland,  15  Or.  464,  468,  469,  15  P&c.  855.  The  statute  now  under 
consideration  was  enacted  in  the  Dakotas  before  it  was  enacted  in 
California,  so  that  it  cannot  be  said  that  the  California  doctrine  be- 
came the  law  of  the  territory  of  Dakota  by  adoption.  The  decisions 
in  California  and  Oregon  are  merely  persuasive  authority.  While 
the  supreme  court  of  the  state  of  South  Dakota  has  never  as  yet 
placed  an  authoritative  construction  upon  the  statute  in  a  case  where 
a  judgment  that  had  been  obtained  in  a  civil  action  was  pleaded  in 
bar  to  another  suit  between  the  same  parties  during  the  pendency  of 
an  appeal  from  the  judgment,  yet  it  has  held,  notwithstanding  the 
statute  in  question,  that  a  judgment  in  a  criminal  case  may  be  given 
in  evidence,  in  another  case  as  jconclusive  evidence  of  a  conviction  for 
a  crime,  during  the  pendency  of  an  appeal  from  the  judgment.  In  re 
Kirby,  10  a  D.  322,  330,  331,  73  N.  W.  92. 

In  this  state  of  the  authorities  and  upon  an  independent  consid- 
eration of  the  question  we  have  reached  the  conclusion  that  the 
Dakota  statute  to  which  the  discussion  relates  was  not  intended  to 
prevent  a  final  judgment  of  one  of  its  courts  of  superior  jurisdic- 
tion from  being  pleaded  in  bar  to  another  suit  between  the  same 
parties  and  upon  the  same  cause  of  action  during  the  pendency  of 
an  appeal  therefrom,  but  that  its  purpose  was  to  affect  purchasers 
of  property  which  is  in  litigation  with  notice  of  the  litigation  until 
the  litigation  is  ended.  It  is  well  known  that  courts  have  at  times 
disagreed  as  to  whether  one  who  purchases  property  which  is  in 
litigation  intermediate  a  judgment  at  nisi  prius  and  the  expiration 
of  the  time  limited  for  suing  out  a  writ  of  error  or  taking  an  appeal 
should  be  regarded  as  a  bona  fide  purchaser,  or  as  affected  with 
notice  by  lis  pendens  if  an  appeal  is  subsequently  taken.  Some 
courts  have  answered  this  question  in  the  affirmative,  others  in 
the  negative.  Rector  v.  Fitzgerald,  19  U.  S.  App.  423,  427,  428,  8  C. 
C.  A.  257,  59  Fed.  808,  810,  811;  Taylor's  Lessee  v.  Boyd,  3  Ohio, 
337,  352;  Eldridge  v.  Walker,  80  111.  270;  Macklin  v.  AUenberg, 
100  Mo.  337,  13  8.  W.  350;  Pierce  v.  Stinde,  11  Mo.  App.  364;  Me 
Cormick  v.  McClure,  6  Blackf.  466;  Debell  v.  Foxworthy's  Heirs,  9 
B.  Mon.  228;  Harle  v.  Langdon's  Heirs,  60  Tex.  555,  562;  Marks 
V.  Cowles,  61  Ala.  299.  We  accordingly  incline  to  the  view  that  the 
statute  was  intended  to  settle  this  debatable  point  in  South  Dakota 
by  saying,  in  effect,  that  one  who  purchases  property  after  a  judg- 
ment,  but  prior  to  the  expiration  of  the  time  limited  for  an  appeal, 
shall  be 'deemed  a  purchaser  pendente  lite.  In  the  absence  of  the 
statute  aforesaid,  the  suing  out  of  a  writ  of  error  or  the  taking  of 
an  appeal  might  be  regarded  as  the  institution  of  a  new  suit,  and 
as  having  no  effect  on  a  title  acquired  before  an  appeal  was  taken. 
In  our  judgment,  the  statute  was  not  designed  to  have  any  other 
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force  and  effect  than  that  last  stated.  It  can  hardly  be  supposed 
that  it  was  intended  to  encourage  litigants  to  bring  repeated  suits 
to  settle  the  same  controversy,  and  it  ought  not  to  be  given  an  er- 
roneous interpretation  because  by  so  doing  the  ends  of  justice  would 
perhaps  be  subserved  in  the  present  instance. 

In  view,  however,  of  the  recent  decision  by  the  supreme  court  of 
South  Dakota,  the  substance  of  which  has  been  heretofore  stated,  the 
question  to  be  decided  at  this  time  is  not  in  all  respects  the  same  as  the 
^one  which  was  discussed  on  the  trial  below  and  at  the  hearing  in  this 
court.    Assuming,  in  view  of  what  has  already  been  said,  that  the  judg- 
ment in  the  mandamus  suit  was  pleadable  in  bar,  and  determinative  of 
the  plaintiff's  rights  in  the  case  now  in  hand  so  long  as  that  judg- 
ment was  unreversed,  we  are  nevertheless  confronted  with  the  in- 
quiry whether  it  should  be  given  that  effect  when  it  is  shown  by  a 
duly-certified  copy  of  the  opinion  of  the  supreme  court  of  South 
Dakota  that  the  judgment  in  question  has  been  vacated  and  an- 
nulled for  error.    As  a  general  proposition,  it  is  doubtless  true  that 
an  appellate  court  is  required  to  determine  whether  a  judgment 
which  is  challenged  by  a  writ  of  error  is  erroneous  upon  the  fact» 
disclosed  by  the  record,  and  upon  the  facts  as  they  existed  when  the 
judgment  was  rendered.    But,  inasmuch  as  all  rules  of  procedure 
are  intended  to  secure  the  administration  of  justice  in  an  orderly 
manner,  it  does  not  seem  reasonable  that  a  rule  of  procedure  should 
be  observed  when  it  is  apparent  that  a  strict  adherence  thereto  will 
work  injustice.    When  an  appellate  court  has  the  power  to  vacate 
a  judgment  rendered  by  a  nisi  prius  court,  over  whose  proceedings 
it  exercises  supervision  and  control,  and  its  attention  is  called  in  an 
authentic  manner  to  something  that  has  transpired  since  the  trial, 
which  renders  it  inequitable  to  permit  the  judgment  to  be  carried 
into  effect,  we  think  that  it  may  lawfully  exercise  its  power  to  an 
nul  the  judgment  and  remit  the  record  to  the  lower  court  for  such 
further  proceedings  as  may  be  necessary.    It  is  essential,  of  course, 
that  there  should  be  a  general  observance  of  rules  of  procedure,  but 
compliance  with  a  particular  rule  ought  not  to  be  required  when  a 
literal   compliance   therewith   would   defeat,   rather   than   promote^ 
the  ends  of  justice.    As  a  general  proposition,  the  rights  of  the  par- 
ties to  a  suit  are  to  be  determined  upon  the  facts  as  they  exist  when 
the  action  is  commenced,  or  at  least  when  the  issues  have  been 
formulated  by  pleadings.    Nevertheless,  the  common  law  has  al- 
ways permitted  a  defendant  to  take  advantage  of  a  defense  grow- 
ing out  of  what  subsequently  transpires  by  a  plea  puis  darrein  con- 
tinuance.   Andrews,  Steph.  PI.  §  77;   Chit.  PL  (16th  Am.  Ed.)  pp. 
689,  690.    In  the  state  of  New  York,  where  the  doctrine  prevails 
that  the  taking  of  an  appeal  from  a  judgment  does  not  prevent  the 
judgment  from  being  pleaded  in  bar  to  another  action  between  the 
same  parties,  it  is  held  that  if,  after  a  judgment  has  been  success 
fully  pleaded  in  the  second  suit,  it  is  reversed  on  appeal,  the  judg- 
ment in  the  second  action  may  be  set  aside  by  the  trial  court  for  that 
reason,  although  no  error  was  committed  on  the  triaL    Parkhuret 
V.  Berdell,  110  N.  Y.  386,  392,  18  N.  E.  123.     In  the  case  of  Humph 
reys  v.  Leggett,  9  How.  296,  311,  13  L.  Ed.  145  (see,  also,  Leggett 
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V.  Hnmphreys,  21  How.  66,  71, 16  L.  Ed.  50),  the  facts  appear  to  have 
been  that,  while  a  writ  of  error  was  pending  in  the  supreme  court  of 
the  United  States  to  reverse  a  judgment  in  favor  of  a  surety  on  a 
sheriflPs  bond,  the  whole  penalty  of  the  bond  was  collected  of  the 
surety  under  a  judgment  regularly  obtained  in  a  state  court.    The 
supreme  court  of  the  United  States  reversed  the  judgment  in  favor  of 
the  surety,  and  sent  down  its  mandate  directing  the  entry  of  a  judg- 
ment against  the  surety  for  a  specified  sum.    The  surety  thereupon 
pleaded  puis  darrein  continuance  the  payment  of  the  full  penalty  of 
the  bond  in  obedience  to  the  judgment  of  the  state  court,  but  the  trial 
court  disallowed  the  plea,  and  entered  judgment  according  to  the 
mandate.    The  surety  then  filed  a  bill  to  restrain  the  enforcement 
of  the  latter  judgment,  and  it  was  held  that  he  was  entitled  to  the 
relief  prayed  for,  inasmuch  as  the  surety  had  been  guilty  of  no 
laches,  and  it  would  be  inequitable  to  permit  an  amount  in  excess 
of  the  penalty  of  the  bond  to  be  collected  from  him.    Under  the 
doctrine  enunciated  in  that  case  it  would  seem  that,  if  this  court 
should  affirm  the  judgment  below  on  the  ground  that  it  cannot  take 
cognizance  of  the  recent  decision  of  the  supreme  court  of  the  state 
of  South  Dakota,  equitable  relief  might  be  afforded  against  the  judg- 
ment.    But,  even  if  such  relief  might  be  obtained,  why  should  this 
court  affirm  the  judgment,  and  compel  the  institution  of  a  new  suit, 
when  it  is  advised  in  an  authentic  manner  that  the  judgment  which 
served  to  prevent  the  plaintiff  from  recovering  below  was  an  erro- 
neous judgment,  and  that  the  same  has  been  finally  vacated  and 
annulled?    The  trial  court  could  have  granted  a  new  trial  because 
of  the  reversal  of  the  judgment,  although  its  record  disclosed  no  er- 
ror, and  it  seems  reasonable  that  this  court  should  exercise  a  similar 
discretionary  power  so  long  as  it  retains  control  over  the  judgment, 
and  a  fact  has  been  brought  to  its  attention  concerning  which  there 
can  be  no  dispute.    We  cannot  say  that  the  existing  complications 
are  due  to  any  fault  or  laches  of  the  plaintiff  in  error.    When  he 
brought  the  present  action  he  was  doubtless  advised  by  counsel  that 
the  judgment  in  the  mandamus  case  could  not  be  pleaded  in  bar. 
in  view  of  the  appeal  therefrom  and  the  provisions  of  the  Dakota 
statute.    The  construction  that  had  been  placed  on  that  statute 
by  the  courts  of  California  gave  great  weight  to  this  view,  and, 
while  we  are  constrained  to  hold  that  the  view  was  erroneous,  yet 
we  are  not  prepared  to  decide  that  the  plaintiff  should  be  compelled 
to  sustain  a  great  loss  because  he  has  been  guilty  of  no  other  fault 
than  the  bringing  of  an  action  based  upon  a  mistaken  view  of  the 
law.    The  trial  court  might  have  continued  the  case  in  hand  of  its 
own  motion  until  the  mandamus  case  was  decided,  and  we  think 
that  such  action  ought  to  have  been  taken.    That  course,  however, 
was  not  pursued,  and  it  is  the  duty  of  this  court,  which  still  retains 
control  of  the  judgment,  to  take  such  action  as  will  shorten  litiga- 
tion, preserve  the  rights  of  both  parties,  and  best  subserve  the  ends 
of  justice.    In  view  of  what  has  been  said,  we  conclude  that  we 
have  the  power  and  that  it  is  our  duty  to  reverse  the  judgment 
below,  and  remand  the  cause  for  a  new  trial.    The  judgment  in  the 
mandamus  case  has  been  reversed,  and  the  cause  remanded  for  a 


Digitized  by 


Google 


592  41  C.  C.  A.  REPORTS. 

new  trial,  and,  if  this  court  makes  a  similar  order,  it  will  be  op- 
tional with  the  plaintiff  to  prosecute  either  one  of  the  suits  and  dis- 
miss the  other,  and  by  so  doing  avoid  further  complications  growing 
out  of  the  pendency  of  suits  upon  the  same  cause  of  action  in  two 
courts  of  co-ordinate  jurisdiction.  The  judgment  below  is  therefore 
reversed,  and  the  cause  remanded  for  a  new  trial. 

SANBOKN,  Circuit  Judge.  I  concur  in  the  result  in  this  case  on 
the  ground  that  under  section  5343  of  the  Compiled  Laws  of  Dakota 
of  1887,  which  declares  that  "an  action  is  deemed  to  be  pending  from 
the  time  of  its  commencement  until  its  final  determination  upon 
appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  judgment 
be  sooner  satisfied,"  the  judgment  in  the  mandamus  suit  which 
was  pending  upon  appeal  in  the  supreme  court  of  the  state  of  Dako- 
ta when  this  suit  was  tried  was  not  then  res  ad  judicata,  and  upon 
the  merits  the  judgment  below  ought  to  be  reversed.  Sharon  v. 
Terry  (C.  C.)  36  Fed.  346;  In  re  Blythe's  Estate,  99  Cal.  472,  475, 
34  Pac.  108;  Harris  v.  Bamhart,  97  Cal.  546,  34  Pac  589;  Naftzger 
V.  Gregg,  99  Cal.  83,  33  Pac.  758;  Story  v.  Commercial  Co.,  100  Cal. 
41,  34  Pac.  675;  Fresno  Milling  Co.  v.  Fresno  Canal  &  Irrigation  Co. 
(Cal.)  36  Pac.  412. 


aOl  Fed.  673.) 

UNION  CENT.  LIFE  INS.  CO.  v.  BERLIN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  S,  1900.) 

No.  755. 

LiPB  Insurance— Action  on  Policy— Waiver  op  Forfeiture. 

The  holder  of  a  lif^  insurance  policy  had  given  notes  for  the  first  year's 
premium,  the  first  maturing  May  15th  and  the  second  July  15th.  Both 
notes  and  policy  provided  that  on  failure  to  pay  any  note  at  maturity  tbe 
policy  should  lapse.  On  the  maturity  of  the  first  note  the  solicitor  throngb 
whom  the  policy  was  procured  agreed  with  the  insured  to  pay  It  person- 
ally as  an  accommodation.  A  few  days  before  the  maturity  of  the  second 
the  solicitor  called  on  the  insured,  and  stated  the  necessity  of  meeting  it 
at  maturity,  but  offered,  if  payment  of  one-half  the  first  note  was  made,  to 
renew  the  second  on  behalf  of  the  company,  on  being  furnished  a  health 
certificate  from  one  of  the  company's  physicians.  It  was  understood  that 
this  would  be  done,  but  the  insured  was  then  ill,  and  continued  so  imtU 
his  death  July  29th;  nothing  further  having  been  done  in  regard  to  tbe 
premiums.  Held^  that  there  was  nothing  in  the  transactions  between  the 
solicitor  and  the  insured  which  could  have  misled  the  latter  by  inducing 
the  belief  that  his  policy  would  remain  in  force  after  the  second  note  be- 
came past  due,  or  to  warrant  the  submission  to  the  jury,  in  an  action  on 
the  policy  in  which  such  facts  appeared  without  contradiction,  of  the 
question  of  the  estoppel  of  the  company  to  insist  upon  the  forfeiture. 

In  Error  to  the  Circuit  Court  of  the  United  Statee  for  the  Westeni 
District  of  Tennessee. 

This  case  was  before  this  court  on  writ  of  error  at  a  former  term. 
Insurance  Co.  v.  Berlm,  33  C.  C.  A.  274,  90  Fed.  779.  The  state- 
ment of  the.  case  as  there  made  maj  for  convenience  be  repeated  here, 
correcting  a  single  error  as  to  the  date  when  the  first  premium  note 
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became  due,  which  was  May  15,  1895,  instead  of  February  16.    The 
statement  of  the  case  was  as  follows: 

"This  suit  was  upon  a  policy  of  life  insurance  issued  by  appellant  on  the 
life  of  Charles  L.  Berlin,  of  Memphis,  Tenn.,  payable  to  his  wife,  the  appellee. 
The  trial  resulted  in  a  Judgment  against  appellant,  and  to  review  that  judgment 
this  writ  of  error  is  prosecuted.  The  policy  was  dated  February  11,  1895,  and 
the  annual  premium  was  $129.76.  As  a  substitute  for  cash  payment  of  the 
first  year's  premium,  four  notes  were  executed  by  the  assured,  Berlin,  payable 
to  appellant.  The  lirst  note  was  due  May  15,  1895,  and  the  second  July  15, 
1895.  One  of  the  conditions  of  the  policy  was  as  follows:  *The  failure  to  pay, 
if  living,  any  of  the  first  three  annual  premiums,  or  the  failure  to  pay  any 
notes,  or  interest  upon  notes,  given  to  the  company  for  any  premium,  on  or 
before  the  days  upon  which  they  become  due,  shall  avoid  and  nullify  this  pol- 
icy without  action  on  the  part  of  the  company  or  notice  to  the  insured  or  bene- 
ficiary; and  all  payments  made  upon  this  policy  shall  be  deemed  earned  as 
premiums  during  Its  currency.  Any  and  all  not^,  with  their  conditions, 
which  may  be  given  for  premiums  or  loans  upon  the  security  of  this  policy, 
are  hereby  made  a  part  of  this  contract  of  Insurance.'  The  notes  contained 
the  foUowlng  provision:  *Said  policy,  including  all  conditions  therein  for  sur- 
render or  continuance  as  a  paid-up  term  policy,  shaU,  without  notice  to  any 
party  or  parties  interested  therein,  be  null  and  void  on  the  failure  to  pay  this 
note  at  maturity,  with  Interest  at  6  per  cent,  per  annum,  payable  annually. 
In  case  this  note  Is  not  paid  at  maturity,  the  full  amount  of  premium  shall  be 
considered  earned  as  premium  during  Its  currency,  and  the  note  payable,  with- 
out reviving  the  policy  or  any  of  Its  provisions/  Recovery  In  the  court  below 
was  resisted  upon  the  ground  that  the  policy  became  forfeited  by  the  non- 
payment of  the  second  note,  falling  due  July  15,  1895.  Berlin  died  on  the  29th 
of  July,  1895.  C.  E.  Tucker  was  the  general  agent  of  appellant  at  Memiihls, 
and  J.  B.  Marmon  was  a  solicitor  and  collector  employed  by  Tucker.  :Marmon 
was  a  personal  friend  of  Berlin,  and  Induced  him  to  apply  for  and  take  the 
policy  of  insurance  sued  on.  When  the  note  representing  the  first  install- 
ment of  the  annual  premium  became  due.  May  15,  1895,  Berlin  was  unable  to 
noeet  It,  and  Marmon  agreed  with  him  to  take  care  of  or  pay  the  note  for  him, 
and  the  amount  of  the  note  was  charged  to  Marmon  against  the  sum  then 
due  blm  for  work,  and  was  paid  as  between  Berlin  and  the  company,  and  this 
became  a  debt  due  from  Berlin  to  Marmon  personally.  On  the  6th  of  July, 
before  maturity  of  the  second  note,  and  on  the  15th,  Marmon  called  on  Berlin, 
and  agreed  with  him  to  renew  the  second  note,  provided  Berlin  would  pay  him 
one-half  of  the  first  note,  which  had  been  assumed  and  paid  by  Marmon;  It 
being  understood,  as  Marmon  says,  that  Berlin  would  have  to  be  In  good 
health,  or  furnish  a  health  certificate.  Indorsed  by  one  of  the  conu)any's  med- 
ical examiners.  Berlin  was,  at  the  time  of  this  interview,  sick,  though  the 
iUness  was  not  thought  to  be  serious.  Berlin  was  to  be  at  his  office  the  day 
following  the  6th,  at  which  time  he  expected  to  pay  Marmon  the  amount  re- 
quired In  order  to  secure  a  renewal  of  the  second  notQ,  and  It  appears  that 
he  had  procured  the  money  necessary  to  make  that  payment,  and  came  to 
the  office  the  next  day,  but  remained  only  a  short  time,  returning  home  before 
Marmon  saw  him.  Marmon  says  he  impressed  Berlin  with  the  Importance  of 
paying  the  amount  required  In  order  to  renew  the  second  note.  After  falling 
to  see  Berlin  on  the  7th  of  July,  according  to  appointment,  Marmon  says  he 
inquired  about  Berlin  from  time  to  time,  and,  being  Informed  that  he  was 
getting  along  very  weU,  he  did  not  care  to  be  too  exacting,  and  let  the  matter 
stand,  expecting  to  see  BerUn  every  day  until  the  day  of  Berlin's  death,  on 
the  29th.  On  the  29th  day  of  July,  Heckle,  Berlin's  brother-in-law,  having 
ascertained  that  the  second  note  had  not  been  paid,  called  to  see  Mr.  Tucker, 
the  general  agent,  and,  finding  him  absent  from  the  city,  tendered  the  amount 
of  the  second  note  to  Marmon,  which  Marmon  declined  to  receive.  This  was 
about  11  o'clock,  and  about  seven  hours  before  the  death  of  Berlin  thereafter, 
on  the  same  day." 

The  judgment  was  reversed  and  the  cause  remanded,  with  a  direc- 
tion to  grant  a  new  trial.    A  second  trial  of  the  ease  resulted  in  a 
41  C.C.A.~38 
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verdict  against  the  defendant  for  f5,528.55,  on  which  judgment  was 
duly  entered,  and  to  review  that  judgment  this  writ  of  error  wa^ 
sued  out.  On  the  second  trial  the  evidence  contained  in  the  record 
of  the  first  trial  was  again  introduced,  with  only  the  addition  of  a 
single  letter  from  Marmon  to  Tucker,  which  in  no  wise  materially 
affects  or  changes  the  case.  At  the  close  of  the  whole  evidence 
the  court  refused,  on  defendant's  motion,  to  direct  a  verdict  in  its 
favor,  and  submitted  the  case  to  the  jury  on  issues  defined  by  the 
court  as  follows: 

••There  are  now  just  two  issues  for  you  to  determine  in  the  case,  gentlemen 
of  the  jury:  (1)  Did  Marmon,  by  such  conduct  in  the  premises  as  would  mis- 
lead a  reasonably  prudent  man  under  the  given  circumstances,  induce  Berlin 
to  believe  that  he  had  extended  or  would  extend  payment  of  the  note  falling 
due  July  15,  1895,  so  that  he  did  not  pay  it?  Was  that  the  real  cause  of  the 
nonpayment?  (2)  Had  the  defendant  company,  by  its  course  of  dealings  with 
Berlin  and  other  policy  holders,  through  Tucker  and  Marmon,  its  Memphis 
agents,  induced  Berlin  to  believe  that  Marmon  had  the  authority  to  extend  pay- 
ment of  the  note  falling  due  July  15,  1895?  If  you  answer  both  these  ques- 
tions in  the  aflarmative,  your  verdict  should  be  for  the  plaintiff  for  the  amount 
of  the  policy  and  interest." 

The  entire  evidence  in  relation  to  these  issues,  and  on  which  the 
verdict  and  judgment  rest,  is  contained  in  certain  letters  of  the  in- 
surance solicitor,  Marmon,  which  we  set  out  just  as  found  in  the 
record: 

•♦Exhibit  J. 

"No.  270  Front  St.,  Memphis,  Teun.  July  26,  1885. 
"Mr.  John  M.  Pattison,  Pres.  Union  Central  Life  Ins.  Co.,  Cincinnati,  Ohio- 
Dear  Sir:  Your  telegram  of  yesterday  to  Mr.  Tucker  for  several  reasons  did 
not  reach  me  until  this  afternoon.  I  am  glad  to  state,  however,  that  the  de- 
lay has  done  no  damage.  In  regard  to  the  past-due  notes  on  parties  not  in 
good  health,  and  of  which  Mr.  Yowell,  of  Arlsansas,  so  promptly  advised  you. 
will  say  that  the  person  in  question  is  Charles  L.  Berlin,  who  has  been  sick  for 
some  time  with  bilious  fever.  I  called  at  Mr.  Berlin's  office  some  time  since 
to  collect  his  note,  and  found  that  he  was  sick.  I  went  then  to  his  house,  and 
found  that  he  had  a  bilious  attack;  nothing  more.  I  insisted  then  that  he 
pay  his  insurance  promptly,  telling  him  that  if  he  should  become  dangerously 
sick  that  we  .could  not  keep  his  insurance  in  force  with  a  past-due  note,  etc. 
He  was  confident  that  he  would  be  able  to  go  to  his  office  the  next  morning, 
and  w^ould  then  pay  it,  and  did  come  to  the  office,  and  was  there  a  short  while: 
but  the  exertion  was  too  great  for  him,  and  he  had  to  return  home,  a  sicker 
man  than  he  was  at  first.  I  had  no  idea,  as  I  stated  to  Mr.  Yowell,  of  taking 
a  sottlement  on  the  policy,  even  in  his  presoiit  condition,  without  a  certificate 
from  either  Dr.  Saunders  or  Dr.  Peete.  stating  that  he  was  out  of  danger.  I 
am  glad  to  say,  however,  that  he  (Berlin)  Is  convalescing,  and  will  soon  be  all 
right,  and  will  settle  the  note  in  the  regular  way.  Assuring  you  that  I  shall 
always  endeavor  to  guard  the  interest  of  the  U.  C,  as  well  as  do  justice  to 
policy  holders  who  favor  me  with  their  business,  I  am,  very  resp., 

••J.  B.  Marmon.** 

"July  31.  1895. 
*'E.  P.  Marshall.  Secretary  Union  Central  Life  Ins.  Oo.,  Cincinnati,  Ohio- 
Dear  Sir:  Inclosed  you  will  please  find  particulars  as  nearly  as  I  can  get 
them  of  the  death  of  Mr.  Berlin.  I  hold  two  notes  of  Mr.  Berlin's.  When  the 
drst  note  fell  due,  I  told  Mr.  Berlin  that  I  would  see  it  paid  the  company 
in  order  to  keep  his  insurance  in  force,  and  he  understood  that  the  company 
was  satisfied  as  to  the  first  note.  I  also  assured  Mr.  Tucker  that  the  note 
would  be  paid.  Before  the  second  note  fell  due  I  called  on  Mr.  Berlin,  as  I 
have  before  stated,  and  sought  to  impress  him  with  the  importance  of  paying 
the  amount,  and  agreeing  that  if  he  would  pay  a  part  of  the  note  that  I  would 
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renew  the  other  for  him,  which  he  said  that  he  would  be  able  to  do  the  next 
day.  I  do  not  remember  the  date,  but  he  did  come  to  his  office  the  next  day,, 
but  remained  only  a  short  time,  returning  home  before  I  got  to  see  him.  I 
inquired  about  him  from  time  to  time  at  his  office,  and  was  Informed  that  he- 
was  getting  along  nicely  and  would  be  up  in  a  short  time.  and.  not  wishing  to 
be  too  exacting  with  him,  I  let  the  matter  stand  as  it  was,  thlnl^ing  each  day 
that  I  would  see  him.  I  had  a  talk  with  his  brother-in-law  this  morning, 
and,  of  course,  he  wants  the  insurance  paid.  I  told  him  that  I  would  Inform 
him  as  fast  as  I  was  advised  by  you,  and  to  do  nothing  until  I  received  some 
instructions  in  the  matter,  which  he  agrees  to  do.  Awaiting  your  reply  and 
instructions,  I  am,  very  truly  yours,  J.  B.  Marmon. 

"(Dictated.)" 

"Exhibit  B. 

•^Memphis.  Tenn.,  August  2,  1895. 
"Mr.  B.  P.  Marshal],  Secretary  Union  Central  Life  Ins.  Co.,  Cincinnati,  Ohio — 
Dear  Sir:  Yours  of  the  Ist  inst.  just  received.  I  am  sorry  that  you  miscon- 
strued the  meaning  of  my  letter  when  I  stated  that  *I  told  Mr.  Berlin  that  I 
would  pay  the  company  his  first  note.*  I  meant  that  I  owed  the  company 
thirty-two  and  45-100  dollars,  and,  when  the  report  was  made  to  the  company 
that  the  check  for  that  note  would  be  remitted.  I  did  nothing  in  the  name  of  the- 
company,  and  if  Mr.  Berlin  had  asked  me  for  the  company's  note,  and  had 
given  me  his  individual  note,  I  would  have  surrendered  It  to  him  without  a 
word,  for  I  understood  that  I  was  responsible  for  the  amount  of  the  note.  A?? 
to  the  second  note,  I  cannot  see  how  you  could  possibly  understand  that  I  ha(f 
made  or  offered  to  make  an  extension  on  it.  I  had  been  instructed  by  Mr.. 
Tucker  to  renew  the  second  note  If  he  (Berlin)  would  pay  the  first  note.  Mr, 
Pattison  says  in  his  letter  to  me  that  it  is  proper  for  an  agent  to  say  to  a* 
policy  holder  that  he  can  get  his  paper  renewed  if  he  can  pay  all  of  the  note. 
1  said  this  to  Mr.  Berlin,  and  even  went  further,  and  tried  to  impress  him 
with  the  fact  that  if  he  did  not  fix  the  note  !n  some  way  when  due  that  I 
could  not  keep  his  insurance  In  force  any  longer.  I  told  Mr.  Yowell,  the  Ar- 
kansas watchdog  of  the  treasury,  the  same  when  he  was  here." 

"Exhibit  J. 

"Memphis,  Tenn.,  Aug.  3,  1895. 
"Mr.  B.  P.  Marshall,  Secretary  Union  Central  Life  Ins.  Co.,  Cincinnati,  Ohio — 
Dear  Sir:  Yours  of  the  Ist  inst.  received  late  yesterday  evening.  I  am  sorry 
that  you  misconstrued  the  meaning  of  my  letter  in  regard  to  the  first  note  of 
Mr.  Charles  L.  Berlin.  I  can  but  reiterate  what  I  stated  in  my  letter  of  the- 
31st  ult,  namely,  *that  I  told  Mr.  Berlin,  when  his  first  note  was  due,  that  I 
had  settled  with  the  company  and  his  Insurance  was  in  force.  I  also  assured 
Mr.  Tucker  that  the  note  would  be  paid,' — and  had  Mr.  Tucker  made  his  report 
the  note  would  have  been  reported  paid.  I  called  on  Mr.  Berlin  some  day* 
before  his  second  note  was  due,  and  agreed  to  renew  It,  provided  he  would  pay 
me  a  part  of  the  first  note,  which  he  assured  me  he  would  do  as  soon  as  he 
came  to  his  office.  It  was  not  my  purpose  to  disobey  Instnictions  In  not  send- 
ing the  notes  as  Instructed.  I  fully  intended  to  come  to  Cincinnati  at  once, 
and  bring  the  notes  with  me,  but  found  it  Impossible  to  leave,  so  sent  the  notes 
as  instructed  as  soon  as  I  found  that  I  could  not  leave.  Hoping  that  this  wilt 
be  sufficiently  explicit  for  you  to  understand  my  exact  position  in  the  matter,, 
and  again  assuring  you  that  I  shall  endeavor  to  protect  the  interest  of  the- 
company,  and  at  the  same  time  be  loyal  to  those  who  have  kindly  favored  me 
with  their  business,  I  am,  very  truly  yours,  J.  B.  Marmon. 

"Mr.  Tucker  wlU  return  about  the  8th.    J.  B.  M." 
"Keceived  August  5,  1895.    The  Union  Central  Life  Ins.  Co." 

"Exhibit  J. 

•^0.  370  Front  St.,  Memphis,  Tenn.,  Aug.  14,  1805. 

"Mr.  Jno.  M.  Pattison,  Pres.  Union  Central  Life  Ins.  Co.,  Cincinnati,  Ohio 

— ^Dcar  Sir:    Mr.  Tucker  has  just  returned,  and  wishes  me  to  write  you  now 

while  the  matter  is  fresh  in  my  mind  all  the  facts  about  the  Berlin  notes.     I 

think  my  former  letters  aver  the  matter  fully,  but  I  will  go  over  the  whole 
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transaction  again  as  fully  as  possible.  When  the  Berlin  note,  dated  February 
15,  1895,  and  due  May  15,  1895,  was  due,  Mr.  Berlin  stated  to  me  that  one 
Mr.  Gilchrist,  a  real-estate  agent,  had  sold  some  property  that  be  was  inter- 
ested  in  and  had  not  turned  over  to  him  (Berlin)  his  (Berlin's)  part  of  the 
commissions,  and  though  he  had  made  repeated  efforts  to  collect  from  Gilchrist, 
had  failed,  and  had  no  other  money  he  could  pay  the  note  with.  He  requested, 
as  a  personal  favor  of  me,  to  protect  his  insurance,  which  I  consented  to  do. 
and  told  Mr.  Tucker  at  once  that  I  would  assume  this  note.  I  did  not  pay  the 
money  to  Mr.  Tucker,  because  I  had  money  to  my  credit  with  him.  Mr. 
Tucker  considered  the  note  paid  as  far  as  Berlin  was  concerned,  and  would 
have  reported  It  paid  to  the  company,  as  I  have  said  before,  if  he  could  have 
gotten  off  his  report  before  he  left  on  his  summer  trip.  I  called  to  see  Mr. 
Berlin  on  July  6th,  and  told  him  that  I  would  renew  the  second  note,  provided 
that  he  would  pay  me  one-half  of  the  first  note,  understanding,  of  course, 
that  he  would  have  to  be  in  good  health,  or  furnish  a  health  certificate,  in- 
dorsed by  one  of  our  medical  examiners.  When  I  assumed  the  first  note,  I 
did  not  give  it  to  Mr.  Berlin,  but  held  it  instead  of  a  personal  obligation,  as  I 
have  frequently  done  before,  but  would  have  exchanged  it  for  his  personal  obli- 
gation if  he  had  so  desired.  He,  Mr.  Tucker,  and  myself  understood  that  the 
note  was  settled,  so  far  as  he  (Berlin)  and  the  company  were  concerned. 
When  I  received  your  telegram  requesting  me  to  send  both  notes,  while  I  did 
not  consider  that  the  first  note  belonged  to  the  company,  I  wished  to  comply 
strictly  with  instructions,  so  sent  them  both  as  instructed.  Berlin  had  drawn 
the  money  frona  his  employer  to  pay  the  one-half  of  the  first  note,  and,  had  I 
gone  to  his  house,  I  would  have  gotten  the  money;  but,  as  I  have  said  before, 
I  did  not  care  to  be  too  exacting  of  nim,  hence  carelessly  let  the  matter  stand, 
expecting  to  see  him  every  day.  When  I  called  to  see  Mr.  Berlin  on  July  6th, 
he  was  not  confined  all  the  time  to  his  bed,  and,  when  I  was  shown  in,  he  sat 
out  in  the  hall  and  talked  with  me  for  some  time.  He  was  confident  that  he 
would  be  at  his  office  the  next  day,  and  then  we  could  arrange  the  insurance. 
I  regret  exceedingly  that  this  should  have  occurred,  but  feel  that  I  have  done 
nothing  to  compromise  the  company.  It  is  especially  unfortunate,  for  the  pub- 
lic are  so  suspicious  about  insurance  companies,  and  competing  agents  are  so 
prone  to  use  anything  of  the  kind  against  us, — in  fact,  it  has  already  been 
intimated  by  some  tbat  the  U.  G.  has  a  contested  claim  against  them, — that 
should  the  Berlin  policy  not  be  paid,  I  fear  that  it  will  yery  materially  injure 
our  business  here.  Hoping  that  this  will  be  sufficiently  explicit,  I  am,  very 
respt.,  J.  B.  Marmon." 

Exception  was  duly  taken  to  the  court's  refusal  to  give  a  peremp- 
tory instruction  in  favor  of  the  defendant;  also  to  the  denial  of  a 
special  instruction  requested,  and  to  certain  parts  of  the  charge;  and 
error  is  assigned  accordingly. 

Robert  Ramsey  and  F.  M.  Thompson,  for  plaintiff  in  error. 
Wm.  M.  Randolph,  for  defendant  in  error. 

Before  LURTON  and  DAY,  Circuit  Judges,  and  CLARK,  District 
Judge. 

CLARK,  District  Judge,  after  stating  the  case,  delivered  the  (pin- 
ion of  the  court 

The  question  presented  by  the  motion  to  direct  a  verdict  for  de- 
fendant, and  by  the  assignment  of  error  to  the  ruling  of  the  court  on 
the  motion,  is  whether,  upon  the  evidence  disclosed  in  the  letters  of 
Marmon,  the  assured,  Berlin,  as  a  man  of  ordinary  intelligence  and 
prudence,  was  or  could  have  been  misled  or  induced  to  believe  that 
the  premium  note  falling  due  July  15,  1895,  had  been  or  would  be 
extended,  by  reason  of  what  had  occurred  between  him  and  Marmon, 
without  anything  further  on  Berlin's  part.    Having  stated  the  evi- 
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daice  at  length,  it  would  seem  to  require  no  particular  discussion  to 
show  that  no  reasonable  or  just  view  which  could  be  taken  of  this 
evidence  would  justify  the  conclusion  that  the  insured  was  misled, 
or  misunderstood  the  effect  of  a  failure  to  pay  the  July  installment 
of  premium  according  to  the  very  plain  terms  of  the  contract.  The 
parties  having  made  certain  terms  conditions  on  which  the  contract 
was  to  continue  or  to  terminate,  the  contract  as  thus  made  must  be 
enforced,  unless  performance  was  waived  by  the  insurer.  Imperial 
Fire  Ins.  Co.  v.  Ckws  Co.,  151  U.  6.  452, 14  Sup.  Ct.  379,  38  L.  Ed.  231; 
Insurance  Co.  v.  Rosenfield,  37  C.  C.  A.  99,  95  Fed.  358.  All  dealings 
in  relation  to  the  policy  after  its  delivery  to  Berlin  are  found  in  what 
occurred  in  regard  to  the  premium  notes  maturing  May  15th  and  July 
loth.  The  assumption  of  the  first  note  was  not  on  behalf  of  the  com- 
pany, but  the  individual  undertaking  of  Harmon,  affecting  the  rela- 
tion between  him  and  Berlin  only.  Such  negotiations  as  took  place 
In  respect  of  the  second  (or  July)  note  could  only  impress  upon  a  rea- 
sonably intelligent,  jHnident  person  the  importance  of  prompt  pay- 
ment of  this  installment  of  premium,  and  the  danger  of  nonpayment. 
The  understood  necessity  for  a  medical  certificate 'of  good  health  or 
freedom  from  dangerous  illness  in  order  to  renew  the  second  note, 
with  continued  sickness  from  July  7th,  furnishes  a  probable  explana- 
tion of  the  failure  by  Berlin  to  take  any  further  action  after  that  date. 
But,  be  this  as  it  may,  the  suggestion  that  he  was  misled  as  to  the 
effect  of  what  had  taken  place  is  wholly  without  support  in  the  evi- 
dence. We  conclude,  therefore,  that  the  facts  furnish  no  foundation 
for  the  claim  that  forfeiture  of  the  policy  for  breach  of  the  condition 
requiring  prompt  payment  of  the  premium  was  waived,  and  that  it 
could  not  be  reasonably  inferred  from  the  facts  that  Berlin  was  mis- 
led in  this  respect.  Under  such  circumstances  there  was  error  in  the 
court's  refusal,  on  motion,  to  withdraw  the  case  from  the  jury. 

This  view,  being  conclusive  of  the  case  as  presented  by  the  record, 
renders  it  unnecessary  to  consider  other  assignments  of  error.  Re- 
versed and  remanded,  with  a  direction  to  set  aside  the  verdict  and 
grant  a  new  trial. 


(101  Fed.  678.) 

GULF,  C.  &  S.  F.  RY.  CO.  v.  CLARK. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  0,  1900.) 

No.  1,294. 

Public  Lawds— Rights  of  Occupant  under  Hombstkad  Law— Action  for 

Trimpaab. 
A  receiver's  receipt,  issued  to  one  In  poesession  of  public  land  claiming  It 

as  a  homestead,  under  the  proyisions  of  Rev.  St  S  2290,  constitutes  title 

which  will  support  an  action  to  recover  damages  to  the  land  inflicted  by  a 

wrongdoer  who  does  not  connect  himself  with  any  claim  or  interest  in  the 

land. 
Water  Courses— Rights  of  Riparian   Owners— Restoring   Stream   to 

Original  Channel. 
A  riparian  owner  upon  a  stream  may  construct  necessary  embankments, 

dikes,  or  other  structures  to  maintain  his  bank  of  the  stream  in  its  orlg- 
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Inal  place  and  condition,  or  to  restore  it  to  that  condition,  and  to  bring 
the  stream  back  to  its  natural  course,  when  it  has  encroached  upon  his 
land;  and,  if  he  does  no  more,  other  riparian  owners  cannot  recover  dam- 
ages for  the  injury  his  action  causes  them. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory. 

W.  A.  Ledbetter,  S.  T.  Bledsoe,  and  J.  W.  Terry,  f(»  plaintiff  in 
error. 

A.  Eddleman  and  J.  F.  Sharp,  for  defendant  in  error. 

Before  CALDWELL  and  SANBORN,  Circuit  Judges,  and  ROG- 
ERS, District  Judge. 

SANBORN,  Circuit  Judge.  This  was  an  action  by  H.  H.  Clark, 
the  defendant  in  error,  against  the  Gulf,  Colorado  &  Santa  F^  Rail- 
way Company,  the  plaintiff  in  error,  to  recover  damages  for  diverting 
the  current  of  the  Canadian  river  in  the  Indian  Territory,  so  that  it 
washed  away  90  acres  of  the  land  of  the  defendant  in  error  which  was 
located  on  the  east  bank  of  that  river.  The  railway  company  denied 
that  it  had  diverted  the  channel  of  the  river  to  the  injury  of  the  de- 
fendant in  error,  and  upon  a  trial  of  the  issues  a  verdict  was  rendered 
against  it,  which  has  been  affirmed  by  the  court  of  appeals  in  the 
Indian  Territory.  The  evidence  tends  to  show  that  the  defendant  in 
€rror  was,  in  1894  and  1895,  in  possession  of  the  90  acres  of  land 
which  was  washed  away,  as  a  homesteader,  under  section  2290  of 
the  Revised  Statutes  of  the  United  States;  that  he  held  a  receivers 
receipt  for  it;  that  in  1870  the  current  of  the  Canadian  river  at  this 
point  ran  some  distance  east  of  the  channel  which  it  occupied  in 
1890;  that  during  this  period  between  1870  and  1890  the  railroad 
<'ompany  had  constructed  an  embankment,  and  placed  its  railroad 
upon  the  solid  land,  some  distance  west  of  the  westerly  bank  of  the 
Canadian  river;  that  the  river  gradually  washed  away  the  westerly 
twmk  until  it  encroached  upon  and  swept  away  some  portion  of  the 
railroad  embankment;  that  in  1890  or  1891  the  railway  company 
constructed  dikes,  on  what  was  originally  solid  land  some  distance 
back  from  the  westerly  bank  of  the  river,  for  the  purpose  of  restoring 
the  current  of  the  river  to  its  original  channel;  and  that  these  dikes 
'encroached  upon  the  channel  of  the  river  as  it  actually  was  at  the 
time  they  were  constructed,  but  did  not  encroach  upon  or  extend  into 
the  channel  of  the  river  as  it  was  originally  located  in  1870,  before  the 
river  encroached  upon  its  westerly  bank.  In  1894  and  1895  this  river, 
during  a  period  of  high  water,  washed  out  about  90  acres  of  the  land 
of  the  defendant  in  error.  The  testimony  was  contradictory  upon  the 
<luestion  whether  or  not  the  removal  of  this  land  was  due  to  the 
construction  of  the  dikes. 

The  right  of  the  defendant  in  error  to  recover  at  all,  and  his  right 
to  recover  all  the  damages  which  resulted  to  the  land,  are  challenged 
by  the  plaintiff  in  error  on  the  ground  that  he  had  no  title  to  the  land, 
icxcept  his  possession  and  his  receiver's  receipt  as  a  homesteader. 
But  the  receiver's  receipt  of  one  in  possession  claiming  land  under  it 
in  accordance  with  the  provisions  of  section  2290  of  the  Revised 
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iitatutes  of  the  United  States  constitutes  ample  title,  as  against  fi 
wrongdoer  who  does  not  connect  himself  with  any  claim  or  interest 
in  the  land,  to  warrant  a  recovery  from  him  of  all  the  damages  which 
he  causes  to  the  property.  Wisconsin  Cent.  R.  Co.  v.  Price  Co.,  133 
U.  6.  496,  10  Sup.  Ct  341,  33  L.  Ed.  687;  Carroll  v.  Safford,  3  How. 
441,  11  L.  Ed.  671;  Witherspoon  v.  Duncan,  4  Wall.  210,  18  L.  Ed. 
839;  Railroad  Co.  v.  Lewis,  7  U.  S.  App.  254,  2  C.  C.  A.  446,  51  Fed. 
€58;  Railway  Co.  v.  Johnson,  10  U.  S.  App.  629,  637,  4  C.  C.  A.  447, 
452,  54  Fed.  474,  479;  Wilson  v.  Owens  (Ind.  T.)  38  S.  W.  976;  Mansf. 
Dig.  Ark.  §  2628;  Brummett  v.  Pearle,  36  Ark.  471;  Hill  v.  Plunkett, 
41  Ark.  465. 

It  is  assigned  as  error  that  the  trial  court  erred  in  refusing  to  in- 
struct the  jury,  at  the  request  of  the  railway  company,  that  the  com- 
pany had  no  right  to  change  the  original  current  of  the  river  from 
where  it  was  located  before  the  river  encroached  upon  and  washed 
away  its  roadbed,  but  that  it  had  the  right,  after  the  river  had  en- 
croached and  washed  away  the  roadbed  in  the  manner  described  in 
the  testimony,  to  restrain  the  current  of  the  river  to  the  position  it 
was  in  before  the  defendant's  roadbed  was  washed  away,  and  that  if 
the  jury  found,  from  the  evidence,  that  the  company  did  nothing  more 
ihan  to  restrain  the  current  of  the  river  to  its  original  position,  then 
they  should  find  for  the  company;  and  that,  on  the  other  hand,  it  in- 
structed the  jury — 

*That  the  defendant  had  no  right,  by  the  construction  of  a  dike  or  dikes, 
to  turn  the  current  of  the  river  from  its  natural  and  accustomed  channel,  so  as 
to  throw  it  over  onto  the  plalntiff*s  land,  and  that  in  an  ordinary  water  course, 
for  its  own  protection,  the  defendant  had  no  right  to  build  anything  which  in 
times  of  ordinary  flood  will  throw  the  water  on  the  lands  of  the  plaintiff,  so 
as  to  wash  them  away  and  injure  them,  and,  though  the  river  threatens  to 
change  Its  channel  and  to  encroach  upon  the  land  of  the  defendant,  yet  the  de- 
fendant cannot  protect  itself  to  the  prejudice  of  the  opposite  proprietor. 
Hence,  gentlemen  of  the  jury,  if  you  believe,  from  the  testimony,  that  the 
construction  and  maintenance  of  the  dike  or  dikes  by  the  defendant  was  the 
direct  and  proximate  cause  of  the  injury  and  damages  done  to  the  plaintiff,  if 
any,  you  wlU  find  a  verdict  for  the  plaintiff." 

In  view  of  the  evidence  before  the  jury  in  this  case,  this  action  of 
the  court  below  cannot  be  sustained.  When  the  dikes  were  con- 
structed, the  channel  of  the  river  had  been  gradually  changing  to- 
wards the  west,  until  it  had  encroached  upon  the*  west  bank  a  long 
distance,  and  the  construction  of  the  dikes  necessarily  changed  the 
channel  from  its  later  location  back  to  the  position  in  which  it  was 
originally  found.  That  was  the  purpose  of  their  construction.  While 
it  is  well  settled  that  a  riparian  owner  has  no  right  to  obstruct  the 
natural  channel  of  the  river,  so  as  to  divert  the  current  of  the  stream 
from  its  natural  course,  the  true  rule  is  that,  when  the  river  en- 
croaches upon  his  land,  he  may  take  the  necessary  steps  and  use  the 
necessary  means  to  restore  it  to  its  original  channel,  to  maintain 
his  bank  in  its  original  condition,  and  to  that  extent,  at  least,  to  pro- 
tect his  property  from  the  incursions  of  the  water.  The  charge  of 
the  court  impinged  upon  this  rule  of  law,  because  it  instructed  the 
jury  that  the  railway  company  could  not  under  any  circumstances 
j)rotect  itself  or  its  own  bank  to  the  prejudice  of  the  opiwsite  pro- 
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prietor.  The  restoration  of  a  river  to  its  original  channel,  and  the 
maintenance  of  one  of  its  banks  in  its  original  and  natural  condition, 
may  often  be  to  the  prejudice  of  the  riparian  owners  upon  the  other 
side  of  the  stream,  both  in  times  of  high  and  low  water.  But  a  ri- 
parian owner  on  the  westerly  bank  of  a  stream  is  not  required  to 
sit  in  silence  until  his  property  is  swept  away  by  an  encroaching 
river,  because  his  preservation  of  it  may  increase  the  depth  of  the 
water  in  the  channel,  and  cause  an  injury  to  the  owner  of  the  oppo- 
site bank  which  he  would  not  have  suffered  if  the  water  had  been 
permitted  to  catry  away  the  westerly  bank.  He  has  the  right  to  pro- 
tect his  property  against  such  encroachments,  and  when  they  have 
occurred,  and  the  current  of  the  stream  has  turned  over  upon  his  land, 
he  has  the  right  to  restore  it  to  its  original  channel.  Any  injury  sus- 
tained by  the  owner  of  the  opposite  bank  through  such  action  is  dam- 
num absque  injuria,  and  can  only  be  avoided  by  his  exercise  of  the 
same  right  to  protect  his  own  bank.  A  riparian  owner  may  con- 
struct the  necessary  embankments,  dikes,  or  other  structures  to  main- 
tain his  bank  of  the  stream  in  its  original  condition,  or  to  restore  it 
to  that  condition,  and  to  bring  the  stream  back  to  its  natural  courae; 
and,  if  he  does  no  more,  riparian  owners  upon  the  opposite  or  upon 
the  same  side  of  the  stream  can  recover  no  damages  for  the  injury 
his  action  causes  them.  Farquharson  v.  Parquharson,  3  Bligh,  Pr,  (N. 
8.)  421,  422;  Rex  v.  Sewer  Com'rs,  8  Bam.  &  C.  355;  Lamb  v.  Dis^ 
trict  (Cal.)  14  Pac.  625;  Hoard  v.  City  of  Des  Moines  (Iowa)  17  N.  W. 
527;  Aug.  Water  Courses,  §  333;  Barnes  v.  Marshall  (Cal.)  10  Pac. 
115;  Taylor  v.  Fickas,  64  Ind.  167;  Turnpike  Co.  v.  Green,  99  Ind. 
205;   York  Co.  v.  Ralls,  C^n.  Law  T.  Feb.  1900. 

For  the  failure  of  the  court  below  to  try  this  case  in  accordance  with 
this  rule,  the  judgments  of  the  court  of  appeals  in  the  Lidian  Territory 
and  of  the  United  States  court  for  the  Southern  district  of  the  In- 
dian Territory  must  be  reversed,  and  the  case  must  be  remanded  to 
the  latter  court  for  a  new  trial;  and  it  is  so  ordered. 


aOl  Fed.  681.) 

6RADLBT  SALT  00.  v.  NORFOLK  IMPORTING  &  EXPORTING  CO.  OF 

VIRGINIA. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  1,  1900.) 

No.  346. 

1,  LnirrATioNs— Extension  op  Time  for  Brtngtno  Suit— Virginia  Statute. 
Code  Va.  S  2934,  as  amended  by  Acts  1893-94.  provides,  among  other 
things,  that  if  in  any  action  commenced  within  due  time  the  plaintiff 
shall  bring  the  wrong  form  of  action,  and  judgment  shall  be  rendered 
against  him  solely  on  that  ground,  ''in  every  such  case,  notwithstandioir 
the  expiration  of  the  time  within  which  a  new  action  must  otherwise  bare 
been  brought,  the  same  may  be  brought  within  one  year  after  such  ♦  •  • 
Judgment  against  the  plaintiff,  but  not  after:  provided,  however,  that  the 
time  that  any  such  action  or  suit  first  brought  shall  be  pending  in  any 
appellate  court  shall  not  be  included  in  the  computation  of  said  year." 
Held,  that  such  year  does  not  run  from  the  Judgment  of  the  appellate  coarU 


Digitized  by 


Google 


BRADLEY    SALT   CO.  V.  NORFOLK    IMPORTING   &   EXPORTING    CO.       601 

but  from  that  of  the  lower  court,  excluding  from  the  computation  the  time 
during  which  the  action  was  pending  In  the  appellate  court. 
2.  Same — Action  against  Corporation— Effect  of  Dissolution. 

Code  Va.  S  1103,  providing  for  the  application  and  distribution  of  the 
property  of  corporations  on  dissolution,  and  for  the  continuance  of  the 
corporation  for  the  purposes  of  suits,  etc.,  contains  nothing  by  reason  of 
which  the  running  of  the  statute  of  limitations  in  favor  of  a  corporation 
Is  suspended  on  its  dissolution  and  the  distribution  of  Its  property  as 
against  an  ordinary  action  at  law  brought  to  recover  a  judgment  against 
IL 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

This  Is  an  action  in  assumpsit  instituted  December  5,  1898,  for  the  breach 
of  a  contract  dated  February  3,  1891,  by  which  the  defendant  company  agreed 
with  the  plaintiff  company  to  receive  from  It  during  the  year  1891,  and  pay  for, 
a  large  quantity  of  salt,  the  plaintiff's  cause  of  action  having  accrued  on 
January  1,  1892.    The  defendant  pleaded  limitations.    The  Virginia  statute  of 
limitations  requires  such  suits  to  be  brought  within  five  years  after  the  cause 
of  action  accrues.    This  action  was,  therefore,  clearly  barred  unless  the  plain- 
tiff could  bring  Itself  within  some  exception  to  the  running  of  the  statute.    The 
plaintiff  sought  to  do  this  by  its  third  replication/  in  which  It  averred  that 
on  April  24,  1895, — within  five  years  next  after  the  cause  of  action  accrued, — 
it  commenced  in  the  court  of  law  and  chancery  of  the  city  of  Norfolk,  Va.,  an 
action  of  covenant  against  the  defendant  on  said  agreement  to  recover  the 
same  damages  for  the  breach  thereof  for  which  this  action  was  brought,  and 
that  on  December  7,  1897,  judgment  was  given  against  it  In  said  action  in  the 
supreme  court  of  appeals  of  Virginia,  solely  upon  the  ground  that  it  had  pro- 
ceeded In  the  wrong  form  of  action,  and  that  this  present  action  was  brought 
within  one  year  after  such  judgment.    To  this,  plaintiff's  third  replication,  de- 
fendant demurred.    For  a  further  replication  to  the  defendant's  plea  of  the 
statute  of  limitations  the  plaintiff  filed  Its  fourth  replication,  averring  that 
within  five  years  next  after  the  cause  of  action  accrued,  to  wit.  during  the 
year  1806,  the  defendant  corporation  was  dissolved,  and  Its  corporate  rights 
and  privileges  ceased,  and  thereupon,  pursuant  to  section  1103  of  the  Ck>de  of 
Virginia,  all  the  property  of  the  defendant  and  all  debts  due  to  It  became 
subject  to  the  payment  of  the  said  damages  In  the  declaration  mentioned.    And 
the  said  plaintiff  says  that  It  thereupon  became  and  was  the  duty  of  said 
defendant  to  apply  its  said  property  and  debts  due  to  it  to  the  payment  of  the 
debts  due  by  It,  but  the  defendant  did  not  so  apply  Its"  property  and  assets, 
bat  distributed  the  same  among  the  members  prior  to  Its  dissolution.    To  this 
replication  also  the  defendant  demurred.    To  enable  the  court  to  dispose  of  the 
case  upon  the  pleadings,  the  parties  filed  the  following  agreement  of  facts: 
"First.  That  It  is  true,  as  alleged  in  the  declaration,  that  the  contract  declared 
on  was  to  be  performed  during  the  year  1891.    Second.  That  It  is  also  true,  as 
Alleged  in  the  declaration,  that  an  action  of  covenant  was  brought  on  the 
24th  day  of  April,  1896,  In  the  court  of  law  and  chancery  for  the  city  of 
Norfolk,  on  said   contract,   for  the  same  damages   as   those  claimed   here: 
and  that  there  was,  on  the  27th  day  of  November,  1895,  a  judgment  entered 
iu  said  court  against  the  plaintiff  on  the  demurrer  of  the  defendant  upon 
the  ground   that  he  had   brought   the    wrong   form   of   action,   to    wit,   an 
action  of  covenant  Instead  of  an  action  of  assumpsit.    Third.  That  on  the 
5th  day  of  March,  1896,  a  writ  of  error  to  said  judgment  of  the  said  court 
was  allowed  the  plaintiff  by  one  of  the  Judges  of  the  supreme  court  of  ap- 
peals of  Virginia.    Fourth.  That  it  Is   true,   as  alleged   in   the   declaration. 
Ihat  on  the  9th  day  of  December,  1897,  the  said  supreme  court  of  appeals 
afhrmed  the  said  judgment  of  the  said  court  of  law  and  chancery  for  the 
city  of  Norfolk,  rendered  as  aforesaid  against  the  plaintiff  on  the  said  27th 
^y  of  November,  1895.    And,  fifth,  that  this  action  Is  for  the  same  damages 
as  aforesaid,  and  was  brought  on  the  8th  day  of  December,  1898."    The  trial 
court  held  that  section  1103  of  the  Code  of  Virginia,  relied   upon   In  the 
plaintiff's  fourth  lepllcatlon,  and  section  2934  of  said  Code  as  amended,  relied 
upon  In  the  third  replication,  did  not  take  the  case  out  of  the  operation  of  the 
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genernl  statute  of  limitations,  and  that  the  plea  of  the  statute  of  limitations 
was  good,  and  sustained  the  defendant's  demurrer  to  the  plaintiflTs  replica- 
tions, and  dismissed  the  suit.  The  plaintiff  has  brought  the  case  here  by  writ 
of  error. 

James  E.  Heath,  Jr.  (Gilmor  S.  Kendall  and  James  Heath,  on  the 
brief),  for  plaintiff  in  error. 
William  H.  White,  for  defendant  in  error. 

Before  GOFF  and  SDiONTON,  Circuit  Judges,  and  MORRIS,  Dis- 
trict Judge. 

MORRIS,  District  Judge  (after  stating  the  facts  as  above).  This 
case  involves  the  construction  of  section  2934  of  the  Code  of  Vii- 
ginia,  as  amended  by  Acts  1893-94,  and  as  further  amended  in  mat- 
ters not  affecting  this  case  at  the  session  of  1897-98,  and  which  now 
reads  as  follows: 

"Sec.  2934.  Further  Time  Given;  When  Suit  Abates,  or  Is  Defeated  on 
Ground  not  Affecting  the  Right  to  Recover. — If  an  action,  commenced  within 
due  time  in  the  name  of  or  against  one  or  more  plaintiffs  or  defendants,  abate 
as  to  one  of  them  by  the  return  of  no  inhabitant,  or  by  his  or  her  death  or 
marriage;  or  if,  in  an  action  commenced  within  due  time,  judgm^it  for  the 
plaintiff  shall  be  arrested  or  reversed  upon  a  ground  which  does  not  preclude 
a  new  action  for  the  same  cause;  or  if  there  be  occasion  to  bilng  a  new  suit 
by  reason  of  the  loss  or  destruction  of  any  of  the  papers  or  records  in  a 
former  suit  which  was  in  due  time,  or  if  in  any  pending  cause,  or  in  any  action 
or  suit  hereafter  commenced  within  due  time  in  any  of  the  courts  of  tliis 
commonwealth,  the  plaintiffs  proceed  or  have  proceeded  in  the  wrong  forum, 
or  bring  the  wrong  form  of  action,  or  against  the  wrong  defendant  and  judg- 
ment is  rendered  against  the  plaintiff  solely  upon  such  ground,  in  every 
such  case,  notwithstanding  the  expiration  of  the  time  within  which  a  new 
action  or  suit  must  otherwise  have  been  brought,  the  same  may  be  broagbt 
within  one  year  after  such  abatement,  or  arrest,  or  reversal  of  judgment  or 
loss  or  destruction,  or  Judgment  against  the  plaintiff,  but  not  after:  provided, 
however,  that  the  time  that  any  such  action  or  suit  first  brought  shall  be 
pending  in  any  appellate  court  shall  not  be  included  in  the  computation  of 
said  year." 

We  are  not  aware  that  the  points  involved  in  the  present  case  have 
been  determined  by  any  court  of  Virginia.  The  case  in  hand  is  one 
in  which  the  judgment  of  the  court  of  law  and  chancery  of  Norfolk 
city  was  rendered  against  the  plaintiff  solely  upon  the  ground  that  it 
had  brought  the  wrong  form  of  action,  to  wit,  an  action  of  covenant, 
instead  of  an  action  of  assumpsit,  and  section  2934  is  applicable.  By 
omitting  the  parts  not  pertinent  to  this  case,  the  section  may  be  con- 
densed to  read  as  follows: 

•'Or  if  in  any  pending  cause  or  in  any  action  or  suit  hereafter  commenced 
within  due  time  ♦  ♦  ♦  the  plaintiff  ♦  ♦  ♦  bring  the  wrong  form  of 
action,  ♦  ♦  ♦  and  judgment  is  rendered  against  the  plaintiff  solely  upon 
such  ground,  in  every  such  case,  notwithstanding  the  expiration  of  the  time 
within  which  a  new  action  or  suit  must  otherwise  have  been  brou^t  the 
same  may  be  brought  within  one  year  after  such  ♦  ♦  ♦  Judgment  against 
the  plaintiff,  but  not  after:  provided,  however,  that  the  time  that  any  such 
action  or  suit  first  brought  shall  be  pending  In  any  appellate  court  shall  not 
be  included  in  the  computation  of  said  year." 

The  plaintiff^s  cause  of  action  accrued  January  1,  1892,  and  the 
five  years  limitation  expired  January  1,  1897.  The  plaintiff  began 
its  action  of  covenant  in  the  court  of  law  and  chancery  of  Norfolk 
April  24,  1895,  and  the  judgment  against  the  plaintiff  was  entered 
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November  27,  1895.    The  plaintiff  waited  until  March  6,  1896,  before 
it,  by  writ  of  error,  took  the  case  to  the  supreme  court  of  appeals  of 
Virginia.     That  court,  on  December  9,  1897,  affirmed  the  judgment 
of  the  lower  court,  and  the  plaintiff  then  waited  until  December  8, 
1898,  when  it  brought  this  suit.    The  plaintiff  contends  that  the  year 
allowed  him  by  section  2934  in  which  to  bring  a  new  suit  is  one  year 
from  the  date  of  the  judgment  against  it  in  the  appellate  court,  and 
that  it  brought  this  suit  within  one  day  of  the  expiration  of  the  year. 
The  defendant  contends  that  the  meaning  of  the  section  is  that  the 
plaintiff  had  one  year  after  the  judgment  rendered  against  him  in 
the  lower  court,  not  including  in  the  computation  of  said  year  the 
time  during  which  the  action  was  pending  in  the  court  of  appeals. 
The  whale  time  from  the  date  of  the  judgment  against  the  plaintiff, 
November  27,  1895,  to  the  date  of  entering  the  present  suit,  Decem- 
ber 5,  1898,  was  three  years  and  nine  days,  and  the  time  the  case  first 
brought  was  pending  in  the  appellate  court  was  one  year,  nine  months, 
and  three  days,  so  that,  deducting  that  time,  there  remains  one  year, 
three  months,  and  six  days  as  the  time  which  elapsed  between  the 
judgment  against  the  plaintiff  and  the  bringing  of  this  suit.    It  seems 
to  us  that  this  method  of  computation  precisely  gratifies  the  words 
and  meaning  of  the  statutes.    The  statute  provides  as  plainly  as  lan- 
guage can  express  it  that  the  plaintiff  who  loses  his  suit  upon  certain 
grounds  not  going  to  its  merits  can  bring  a  new  suit  within  one  year, 
notwithstanding  it  would  otherwise  be  barred  by  limitations;  and  it 
further  provides  that,  if  he  chooses  to  test  the  judgment  given  against 
him  by  an  appeal,  the  time  during  which  the  appeal  may  be  pending 
in  any  appellate  court  shall  not  be  included  in  the  computation  of 
the  year.    The  language  and  intention  of  the  statute  is  so  plain  that 
we  can  find  no  occasion  for  construction,  and  neither  argument  nor 
illustration  can  make  it  plainer. 

The  plaintiff's  fourth  replication  averred  that  in  1896,  which  was 
within  five  years  after  the  action  accrued,  the  defendant  corporation 
was  dissolved,  and  that  thereupon,  under  section  1103  of  the  Code 
of  Virginia,  it  became  the  duty  of  the  said  corporation  to  apply  its 
assets  to  the  payment  of  its  debts;  but,  instead  of  so  doing,  it  dis- 
tributed its  assets  among  its  shareholders.  It  is  difficult  to  com- 
prehend how,  in  an  action  at  law  against  a  corporation  upon  a  con- 
tract, it  can  be  a  good  reply  to  the  statute  of  limitations  to  simply 
aver  that  the  corporation  had,  during  the  running  of  the  statute,  been 
dissolved,  and  the  assets  distributed.  The  theory  advanced  by  coun- 
sel for  the  plaintiff  is  that,  upon  the  dissolution  of  the  corporation, 
its  assets  became  a  trust  fund  for  the  payment  of  its  liabilities,  and 
the  corporation  a  trustee  for  the  purpose  of  distributing  its  assets  and 
winding  up  its  affairs.  But  this  is  not  a  suit  based  upon  the  plain- 
tifTs  right  to  participate  in  a  trust  fund.  The  plaintiff  is  not  suing 
for  the  benefit  of  all  the  creditors.  This  is  an  ordinary  connnon- 
law  action  against  a  corporation  by  which  the  plaintiff  seeks  to  re- 
<!over  a  judgment  upon  its  own  claim  which  accrued  nearly  seven 
years  before  the  suit  was  brought.  Section  1103  of  the  Virginia  Code, 
as  printed  in  plaintiff's  brief,  gives  no  new  right  of  action  or  remedy. 
It  simply  provides  that,  when  any  corporation  shall  expire  or  be  dis- 
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solved,  all  its  works  and  property,  and  debts  due  to  it,  shall  be  sub- 
ject to  the  payment  of  debts  dae  by  it,  and  then  to  distribution  among 
its  members,  and  such  corporation  may  sue  and  be  sued  as  before,  for 
the  purpose  of  collecting  debts  due  to  it,  prosecuting  rights  under 
previous  contracts  with  it,  enforcing  its  liabilities,  and  distributing 
the  proceeds  of  its  works,  proi)erty,  and  debts  among  those  entitled. 
It  makes  provision  for  serving  process  upon  such  a  cwporation  by  pab- 
lication.  No  provision  is  made  with  regard  to  the  statute  of  limita- 
tions. There  is,  therefore,  nothing  in  section  1103  which  creates  an 
exception  to  the  statute  of  limitations  when  pleaded  in  a  common- 
law  suit  such  as  this.  We  find  no  ground  upon  which  plaintiff's  con- 
tentions can  be  sustained.    Judgment  affirmed. 


aoi  Fed.  685.) 

WHEELER  V.  McNEIL  et  al. 

(Circuit  Ck>urt  of  Appeals.  Eighth  Circuit    April  2»  1900.) 

No.  1,208. 

1.  EsTOPFBL— SHOwmo  Consideration  op  Contract— Effect  of  Recitals. 

Where  by  a  contract  one  party  agreed  to  execute  his  notes  to  the  other 
for  a  lump  sum. — the  consideration  being  the  satisfaction  of  a  jodgmeat 
against  the  maker  for  a  much  larger  amount,  and  the  rendition  by  the 
payee  of  services  as  a  lawyer  in  certain  pending  litigation,— a  subsequent 
agreement  apportioning  such  notes  between  the  two  considerations  does 
not  estop  the  payee,  In  a  suit  by  the  maker  for  cancelation  of  the  notes 
apportioned  as  a  retainer  on  the  i$round,  among  others,  that  the  amount 
was  excessive  and  exorbitant,  from  showing  that  such  notes  were  in 
fact  based  on  both  considerations. 

2.  Contracts— Rescission  for  Fraud— IjAches. 

A  party  having  the  right  to  rescind  a  contract  for  fraud  is  required  to 
disaffirm  the  same  at  once  on  discovering  the  fraud,  to  restore  any  consid- 
eration received,  and  place  the  other  party  as  near  as  may  be  In  statu 
quo;  and  a  suit  In  equity  to  rescind  cannot  be  maintained  five  years  after 
the  contract  was  made,  during  all  or  the  most  of  which  time  the  com- 
plainant had  fuU  knowledge  of  the  facts  constituting  the  alleged  fraud,  and 
with  such  knowledge  held  the  defendant  to  full  performance. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

This  suit  arose  in  this  way:  On  June  8,  1893,  the  appellee  Atterson  W. 
Rucker  had  a  Judgment  against  the  appellant,  Jerome  B.  Wheeler,  for  |8D1,- 
670.87,  and  an  appeal  from  that  judgment  was  pending  in  the  supreme  court 
of  the  state  of  Colorado.  Thereupon  they  made  an  agreement  that  in  consider- 
ation of  the  settlement  of  that  judgment,  and  the  retainer  of  Rucker  in  certain 
suits  against  Wheeler  maintained  by  parties  claiming  under  one  Wood,  Wheeler 
should  pay  to  Rucker  $20,000  in  money  and  $280,000  in  promissory  notes, 
making  in  all  $300,000.  Wheeler  paid  the  money,  made  the  notes,  and  made 
a  written  agreement  with  Rucker  and  the  appeUee  John  L.  McNeil,  dated  oo 
that  day,  which  recites  that  Wheeler  has  retained  Rucker  in  the  actions  pend- 
ing against  him  by  those  claiming  under  Wood;  that,  as  a  retainer,  he  has 
executed  and  delivered  to  him  his  three  promissory  notes  of  $^,000  each,  due 
in  42,  48.  and  54  months,  respectively,  from  their  date;  and  that  he  has  depos 
I  ted  with  McNeil,  as  security  for  the  payment  of  these  notes,  246.750  shares  of 
stock  in  certain  corporations.  By  the  terms  of  this  agreement,  Wheeler  lo- 
thorized  McNeil  to  sell  the  stock  on  default  in  the  payment  of  any  of  the  notes. 
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and  to  apply  the  proceeds  of  the  sale  to  the  payment  thereof.  Default  was 
made  in  the  payment  of  the  notes,  and  McNeil  advertised  a  sale  of  the  stock 
under  the  collateral  agreement,  to  take  place  oh  March  19,  1S98.  Meanwhile 
one  of  the  notes  had  passed  to  the  appellees  Thomas  A.  Rucker  and  the  First 
National  Bank  of  Aspen,  and  another  to  the  appellee  F.  It  Dorr,  while 
Atterson  W.  Rucker  retained  the  third  one.  Thereupon,  on  March  15,  1898, 
Wbeeler  filed  a  bill  in  the  court  below  to  avoid  the  notes  and  the  collateral 
agreement  on  the  ground  that  they  were  obtained  by  extortion,  fraud,  and  mis- 
representation, and  to  enjoin  the  sale.  The  answers  denied  all  the  averments 
of  fraud,  misrepresentation,  and  oppression;  alleged  that  the  real  considera- 
tion of  the  notes  and  the  agreement  was  not  only  the  retainer,  but  also  the 
compromise  and  settlement  of  the  Judgment  which  Rucker  had  against  Wheeler, 
and  that  the  appellees  Thomas  A.  Rucker,  the  bank,  and  F.  R.  Dorr  were 
innocent  purchasers,  for  value,  of  the  notes  which  they  held.  Testimony  was 
taken,  and  after  final  hearing  the  court  dismissed  the  bill,  and  Wheeler  ap- 
pealed from  that  decree  of  dismissal. 

James  C.  Starkweather  and  W.  E.  Hemingway,  for  appellant. 
Tyson  8.  Dines  and  A.  W.  Rucker  (Kyle  Rucker,  on  the  brief), 
for  appellees. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  gravamen  of  the  charge  in  this  bill  is  that  in  June,  1893,  while 
the  appellant,  Wheeler,  was  in  financial  diflSculty,  and  while  grave 
litigation  was  pending  between  him  and  claimants  under  Wood,  the 
appellee  Atterson  W.  Rucker,  who  was  an  attorney  at  law,  falsely 
represented  to  him  that  he  was  familiar  with  the  facts,  and  could  and 
would  render  valuable  services  in  the  Wood  litigation,  if  retained, 
and  wickedly  threatened  that,  if  he  was  not  so  retained,  he  would 
disclose  his  knowledge  and  render  his  services  to  the  claimants  un- 
der Wood;  that  by  means  of  these  false  representations  and  threats 
he  induced  and  forced  the  appellant  to  give  him  as  a  retainer  in  the 
Wood  litigation  his  promissory  notes  for  |75,000,  and  to  secure  them 
by  the  246,750  shares  of  stock  described  in  the  collateral  agreement. 
All  the  charges  of  fraud,  deceit,  threats,  and  extortion  are  denied  by 
the  answers.  The  record  is  voluminous.  Upon  some  questions  it  is 
inconsistent,  and  upon  others  it  is  contradictory.  It  would  serve  no 
good  purpose  to  review  it  in  detail,  and  we  content  ourselves  with  a 
statement  of  the  facts  which  in  our  opinion  it  establishes.  Atterson 
W.  Rucker  was  an  attorney  at  law  in  June,  1893.  He  made  no  false 
representations  of  his  familiarity  with  the  facts  in  the  Wood  litiga- 
tion, or  of  the  services  he  would  render  if  retained,  which  induced 
Wheeler  to  agree  to  pay  him  a  retainer  of  |75,000,  or  to  make  the 
three  notes  of  |25,000  each  and  the  collateral  agreement  in  suit. 
He  made  no  threats  to  disclose  his  knowledge  or  render  his  services 
to  the  claimants  under  Wood  which  either  forced  or  induced  Wheel- 
er to  agree  to  pay  him  a  retainer  of  |75,000,  or  to  make  the  notes 
and  coUateral  agreement  in  suit.  Rucker  was  not  Wheeler's  attor- 
ney or  adviser  prior  to  June  8, 1893.  On  the  other  hand,  he  had  been 
and  was  prosecuting  an  action  against  Wheeler  in  his  own  behalf, 
in  which  he  had  obtained  a  judgment  for  f801,670.87.  Wlieeler's 
appeal  from  this  judgment  was  pending  in  the  supreme  court  of 
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Colorado.    Wheeler  waa  represented  by,  and  in  all  he  did  in  the  ne- 
gotiations and  agreements. of  June  8, 1893,  he  acted  under  the  advice 
of,  his  trusted  attorneys  at  law,  who  had  been  acting  for  him  in  op- 
position to  Rucker  for  years,    tjnder  these  circumstances,  Wheeler^ 
his  two  attorneys,  and  Rucker  met  and  negotiated  for  days  to  secure 
a  compromise  of  the  pending  litigation  over  this  judgment  of  Rucker 
against  Wheeler.    The  result  of  that  negotiation  was  that  Rucker 
agreed  to  stand  retained  for  Wheeler  in  his  litigation  with  the  claim- 
ants under  Wood,  and  to  render  such  services  for  him  as  he  should 
request,  «nd  to  satisfy  his  judgment  for  1801,670.87,  for  f20,000  in 
cash  and  |280,000  in  promissory  notes.    The  three  notes  for  |25,000 
each,  here  in  suit,  were  part  of  the  notes  for  $280,000;  and  the  real 
consideration  for  them  and  for  the  collateral  agreement  securing 
them  was  not  the  retainer  of  Rucker  alone,  but  it  was  the  compro- 
mise of  the  pending  suit  between  Rucker  and  Wheeler  and  the  re- 
tainer, and  the  chief  consideration  was  the  comprcnnise.    After  this 
compromise  and  retainer  for  |300,000  were  agreed  upon,  Wheeler 
and  Rucker  agreed  to  assign  |225,000  of  the  consideration  to  the  com- 
promise, and  175,000  to  the  retainer,  and  the  notes  for  the  deferred 
payments  and  two  collateral  agreements  which  recited  this  appro- 
priation were  executed.    Rucker  never  advised  or  acted  as  attorney 
for  the  claimants  under  Wood,  but  he  remained  faithful  to  his  retain- 
er, and  rendered  all  the  services  for  Wheeler  that  he  was  requested 
to  render,  but  he  was  not  called  upon  to  render  services  of  any  sub- 
stantial value.    These  facts  furnish  no  ground  for  the  granting  of 
any  relief  to  the  appellant.    He  was  not  forced  to  execute  the  notes 
and  agreement  by  any  threats  of  Rucker.    He  was  not  induced  to 
execute  them  by  any  false  representations  of  Rucker.     He  was  not 
deceived  or  persuaded  into  their  execution  by  Rucker  while  he  stood 
in  a  relation  of  trust  or  confidence  with  him.    They  dealt  with  each 
other  at  arm's  length,  and  W^heeler  made  his  notes  and  his  collateral 
agreement,  after  full  consideration,  under  the  advice  of  his  own 
attorneys  who  had  been  conducting  his  litigation  against  Rucker  for 
years.     There  was  no  extortion  of  an  unreasonable  and  exorbitant 
fee,  because  the  chief  consideration  for  the  notes  and  agreement  was 
the  compromise  of  the  judgment  against  Wheeler.    The  retainer  of 
Rucker  had  little,  if  any,  efifect  in  increasing  the  amount  agreed  up- 
on for  the  compromise  and  the  retainer  together,  above  the  amount 
which  would  have  been  required  to  effect  the  compromise  alone. 
The  unavoidable  conclusion  is  that  the  appellant  failed  to  establish 
the  essential  facts  which  he  pleaded  in  his  bill,  and  for  this  reason 
his  suit  was  rightly  dismissed. 

The  contention  of  counsel  for  appellant  that  Atterson  W^  Rucker 
is  estopped  from  taking  advantage  of  the  fact  that  the  real  considera- 
tion for  the  notes  and  the  collateral  agreement  was  the  compromise 
of  the  judgment  and  the  retainer,  and  not  the  retainer  alone,  has  been 
considered.  It  is  true  that  he  signed  the  collateral  agreement,  which 
recites  that  the  consideration  for  the  three  notes  was  the  retainer;  that 
at  the  same  time  he  signed  another  agreement,  that  the  remaining 
$225,000  of  the  $300,000  was  to  be  paid  for  the  compromise  of  the  judg- 
ment; and  that  in  his  answer  he  admitted  that  it  was  agreed  between 
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him  and  Wheeler  that  |75,000  of  the  |300,000  should  be  designated 
and  appropriated  as  his  retainer.    But  it  is  axiomatic  that  the  true 
consideration  of  an  obligation  or  agreement  may  be  proved,  although 
it  contains  the  recital  of  a  false  one;  so  that  the  agreements  do  not 
estop  Bucker  from  proving  and  availing  himself  of  the  truth.    Nor 
can  liis  answer  be  permitted  to  have  that  effect;  for  while  he  admits  in 
it  that  the  agreement  was  made  between  himself  and  Wheeler  to  as- 
sign f225,000  of  the  |300,000  as  the  consideration  for  the  compromise 
of  the  judgment,  and  |75,000  as  the  consideration  for  the  retainer,  he 
also  pleads  that  before  this  contract  was  made  they  had  agreed  that 
Wheeler  should  pay  f300,000  in  solido  for  the  compromise  of  the 
judgment   and  the  retainer.    Moreover,   the   evidence   conclusively 
shows  that  the  agreement  to  appropriate  a  part  of  the  |300,000  to  the 
compromise  of  the  judgment,  and  a  part  to  the  retainer,  was  a  per- 
functory contract,  made  without  any  actual  consideration,  after  the 
negotiations  for  the  compromise  and  the  retainer  had  been  practically 
concluded,  and  after  the  actual  consideration  for  both  had  been  fixed 
at  the  lump  sum  of  |300,000.    This  is  a  suit  in  equity.    The  appellant 
has  received  the  benefit  of  the  compromise  of  the  judgment  and  of  the 
retainer.    He  agreed  to  pay  |300,000  for  them.    There  is  no  equity 
in  his  claim  to  escape  from  a  payment  of  any  of  the  sums  which  he 
agreed  to  pay  for  two  desiderata  which  he  has  received,  because  he 
and  Rucker  assigned  too  large  a  share  of  that  consideration  to  one, 
and  too  small  a  share  of  it  to  the  other,  of  them. 

There  is  another  reason  why  this  bill  could  not  be  maintained,  even 
if  the  execution  of  the  notes  and  the  pledge  of  the  stock  were  made  to 
retain  Rucker,  and  were  induced  by  his  alleged  threats  and  misrepre- 
sentations. This  is  a  bill  to  rescind  a  contract  and  to  avoid  a  pledge, 
for  fraud.  Conceding  the  averments  of  the  bill  to  be  true,  the  contract 
and  pledge  were  voidable,  not  void.  They  were  valid  until  disaf- 
firmed, not  void  until  affirmed.  Stuart  v.  Hayden,  30  U.  S.  App. 
462,  475,  18  C.  C.  A.  618,  625,  72  Fed.  402,  409;  Oakes  v.  Turnquand, 
L.  R.  2  H.  L.  325,  344;  Mining  Co.  v.  Smith,  L.  R.  4  H.  L.  64;  Upton 
V.  Englehart,  Fed.  Cas.  No.  16,800.  Until  they  were  disaffirmed, 
Rucker  was  bound  by  his  retainer,  and  precluded  from  serving  the 
claimants  under  Wood ;  and  Wheeler  was  bound  to  pay  the  notes,  or 
to  apply  the  pledged  stock  to  their  payment.  The  contract  and  pledge 
were  made  on  June  8,  1893.  Wheeler's  litigation  with  the  claimants 
under  Wood  continued  until  December,  1895.  He  knew  the  character 
of  the  retaining  fee  he  promised  to  pay,  the  threats  and  representa- 
tions which  he  alleges  induced  the  execution  of  the  contract  and  the 
pledge,  and  whether  or  not  these  representations  were  true,  immedi- 
ately after  June  8,  1893,  for  they  related  to  the  knowledge  of  Rucker, 
and  the  services  he  could  render  in  the  Wood  litigation ;  and  under  the 
retainer  he  had  a  right  to,  and  doubtless  obtained  from  Rucker,  a  com- 
plete disclosure  of  Rucker's  information,  and  the  nature  of  the  assist- 
ance he  could  render.  In  any  event,  he  knew  all  the  facts  relative  to 
the  alleged  fraud  of  which  he  complained  as  early  as  December,  1895, 
for  then  the  Wood  litigation  practically  ceased;  and  he  knew  what  in- 
formation Rucker  had  given,  and  what  services  he  had  rendered. 
Nevertheless  he  held  Rucker  fast  under  his  retainer,  repeatedly  asked 
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forbearance  in  the  collection  of  the  notes,  and  promised  to  pay  them, 
and  never  attempted  to  rescind  or  avoid  his  contract  and  pledge  until 
he  commenced  this  suit,  on  March  15,  1898,  about  five  years  after  the 
contract  and  pledge  were  made, — ^many  years  after  he  knew  all  the 
facts  constituting  the  alleged  fraud  of  which  he  complains,  and  more 
than  two  years  after  he  had  realized  all  the  benefits  of  the  agreement. 
These  facts  conclusively  estop  the  appellant  from  rescinding  or  avoid- 
ing his  contract  and  pledge. 

For  just  and  wise  reasons,  the  law  gives  to  one  who  is  induced  by 
fraud  to  make  a  contract  the  option,  upon  discovery  of  the  facts  consti- 
tuting th^  fraud,  to  rescind  the  contract  and  restore  the  consideratioD, 
or  to  affirm  it  and  recover  the  damages  he  has  sustained.    But  it  im- 
poses upon  him  the  imperative  duty  to  exercise  his  option,  to  release 
the  party  with  whom  he  has  contracted,  to  restore  any  consideration 
he  has  received  which  may  be  restored,  and  to  place  the  parties  as 
near  as  may  be  in  statu  quo  immediately  upon  tiie  discovery  of  the 
fraud,  if  he  would  rescind  or  avoid  his  contract.    Nor  does  it  permit 
him  to  speculate  upon  his  option,  to  lie  in  ambush  for  years,  until 
changes  in  the  conditions  or  markets  make  his  interest  plain,  before  he 
makes  his  choice.    Silence,  delay,  acquiescence,  or  the  use  or  retention 
of  any  of  the  fruits  of  the  contract  for  any  considerable  length  of  time 
after  a  discovery  of  the  fraud  is  in  itself  an  exercise  of  the  option,  and 
constitutes  a  complete  and  irrevocable  ratification  of  the  transaction. 
Rugan  V.  Sabin,  10  U.  S.  App.  519,  531,  3  C.  C.  A.  578,  580,  53  Fed. 
415,  418;  Kinne  v.  Webb,  12  U.  S.  App.  137,  144,  4  C.  C.  A.  170, 174, 
54  Fed.  34,  38;  Stuart  v.  Hayden,  36  U.  S.  App.  462,  478,  18  C.  C.  A. 
618,  627,  72  Fed.  402,  411;  McLean  v.  Clapp,  141  U.  S.  429,  12  Snp. 
Ct.  29,  35  L.  Ed.  804;  Grymes  v.  Sanders,  93  U.  S.  55,  62,  23  L.  Ed.  798. 
This  rule  is  peculiarly  applicable  to  cases  of  the  character  here  in  ques- 
tion, where  the  property  in  controversy  is  stocks  of  mining  and  other 
like  corporations,  which  are  speculative  in  character.    Grymes  v. 
Sanders,  93  U.  S.  55,  62,  23  L.  Ed.  798;  Kinne  v.  Webb,  12  U.  S,  App. 
137,  144,  4  0.  C.  A.  170,  174,  54  Fed.  34,  38.    The  appellant  retained 
all  the  fruits  of  the  contract  and  pledge  he  seeks  to  avoid.    He  held 
Rucker  bound  by  his  retainer  for  more  than  two  years,  until  the  Wood 
litigation  had  ended  and  he  had  derived  all  the  benefits  of  the  contract. 
He  repeatedly  promised  to  pay  the  notes,  and  obtained  forbearance  in 
the  enforcement  of  the  notes  and  the  pledge,  after  he  knew  all  the 
facts  which  ccmstituted  the  alleged  fraud,  and  he  was  thereby  ir- 
revocably estopped  from  rescinding  or  avoiding  them  long  before  he 
presented  his  bill.    Equity  will  not  relieve  from  the  burdens  of  a  con- 
tract induced  by  fraud,  at  the  suit  of  a  complainant  who  has  acqui- 
esced in  it  and  accepted  its  benefits  for  years  after  he  had  full  knowl- 
edge of  the  facts  which  constituted  the  fraud.    The  decree  below  is 
affirmed. 
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aOl  Fed.  977.) 

CUNNINGHAM  et  al.  v.  GERMAN  INS.  BANK. 

(Circuit  Court  of  Appeals,  Sixtb  Circuit    May  14,  1900.) 

No.  796. 

L  Bankruptcy— Provable  Debts— Corporations— Limit  of  Indebtedness. 

The  articles  of  association  of  a  manufacturing  corporation  limited  the 
amount  of  indebtedness  which  it  might  contract  to  one-half  the  amount  of 
its  paid-up  capital  stock.  The  assets  of  the  company  having  greatly  .depre- 
ciated, the  bookkeeper  made  an  entry  on  the  books  charging  the  loss  to  the 
capital  stock,  but  this  was  not  recognized  by  the  officers  or  stockholders 
as  a  reduction  of  the  capital,  no  amendment  of  the  articles  of  associa- 
tion was  filed  or  recorded,  and  no  stock  was  called  in  or  surrendered. 
Thereafter  a  debt  was  contracted  by  the  company,  which  amounted  to 
more  than  half  the  sum  of  its  available  assets,  but  did  not  exceed  half 
the  amount  of  stock  paid  up  and  actually  issued  to  stockholders  and  held 
by  them.  Held,  that  such  debt  was  valid  and  provable  against  the  estate 
of  the  corporation  in  bankruptcy. 
8.  Same— Increase  of  Capital— Stock  Dividends. 

Where  a  corporation  which  is  earning  large  profits  divides  them  among 
the  stockholders  in  the  shape  of  stock  dividends,  the  increase  of  its  capital 
in  this  manner  being  authorized  by  the  stockholders,  the  whole  amount 
of  the  stock,  comprising  botli  the  amount  originally  subscribed  and  the 
amount  added  by  such  dividends,  is  to  be  regarded  as  '*paid-up  capital 
stock,"  for  the  purpose  of  determining  the  validity  of  a  debt  contracted 
by  the  corporation  under  a  provision  in  its  charter  limiting  its  indebted- 
ness to  one-half  the  amount  of  such  stock. 
8.  Same— MoRTQAOB  by  Officers  of  Corporation. 

Where  the  stockholders  of  a  corporation,  by  their  direction  or  ac- 
quiescence, invest  the  executive  oltic^ts  of  the  company  with  the  pow- 
ers and  functions  of  the  board  of  directors  as  a  continuous  and  perma- 
nent arrangement,  the  board  being  entirely  inactive,  and  the  officers  dis- 
charging all  its  duties,  a  mortgage  on  the  property  of  the  corporation, 
made  and  executed  in  its  behalf  by  such  officers,  Is  valid,  although  not 
authorized  by  any  vote  of  the  stockholders  or  directors. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky,  in  Bankruptcy. 

This  Is  an  appeal  from  a  Judgment  of  the  district  court  of  the  United  States 
for  the  district  of  Kentucky,  sitting  in  bankruptcy,  upon  a  petition  for  review 
of  certain  orders  of  the  referee  respecting  the  allowance  of  claims.  Scanlan 
&  Co.,  a  Kentucky  corporation  engaged  in  the  manufacture  of  glass  at  Louis- 
ville, was  adjudicated  a  bankrupt  upon  the  petition  of  its  creditors,  and  there- 
upon the  matter  was  referred  to  John  B.  Baskln,  one  of  the  referees  in  the 
said  court.  On  the  15th  day  of  November,  A.  D.  1899,  a  hearing  was  had  be- 
fore the  referee  upon  certain  claims  in  favor  of  the  German  Insurance  Bank, 
also  of  Louisville,  against  the  bankrupt's  estate,  consisting  of  three  items, — 
one  for  the  sum  of  $4,443.57.  another  for  $412.74,  and  another  for  $36,948.33. 
which  latter  sum  was  claimed  to  have  been  secured  by  a  mortgage  bearing 
date  June  9,  1898,  upon  the  real  estate  and  plant  of  the  said  bankrupt.  The 
allowance  of  these  claims  for  debts  and  for  a  lien  under  the  mortgage  was  con- 
tested before  the  referee  by  certain  other  creditors  of  the  bankrupt,  being  the 
same  persons  named  herein  as  appellants  on  this  appeal.  The  grounds  upon 
which  the  contest  was  made  were  these:  That,  with  respect  to  the  debts 
sought  to  be  established,  the  aggregate  amounted  to  a  much  larger  sum  than 
the  limit  of  indebtedness  fixed  by  the  charter  of  the  bankrupt,  which  was  one- 
half  of  the  paid-up  capital  stock  of  the  company;  and  the  creditors  claim 
that  so  much  of  the  indebtedness  was  void  as  to  creditors  as  was  In  excess 
of  the  limit.  That  with  respect  to  the  mortgage  lien,  the  mortgage  was  exe- 
cuted by  the  president  and  secretary  of  the  corporation,  without  authority  of 
41  C.C.A.— 39 
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the  board  of  directors  or  the  stockholaers,  and  therefore  void;  and,  farther, 
that  tlie  debt  purporting  to  be  secured  thereby  being  void,  for  the  reason  above 
stated,  the  mortgage  should  share  its  fate.  The  referee  allowed  all  three  of 
the  claims  as  simple  contract  debts,  but  denied  the  bank*s  claim  for  a  lien 
under  the  mortgage.  The  creditors  filed  a  petition  for  review  by  the  Judge  of 
the  allowance  of  the  claims  as  debts,  in  30  far  as  they  were  In  excess  of  the 
limitation  of  the  bankrupt's  charter,  and  the  bank  filed  a  petition  for  review 
of  the  adjudication,  denying  the  validity  of  its  mortgage  lien.  Thereupon  the 
referee  made  a  certified  statement  of  the  facts  found  by  him,  a  summary  state- 
ment of  the  evidence,  and  his  conclusions  thereon,  and  transmitted  the  sam.> 
to  the  district  court  Subsequently,  on  the  request  of  counsel  for  the  bank, 
the  referee  amended  the  certificate  in  certain  particulars,  giving  further  detail 
of  the  facts  and  evidence.  The  matter  came  on  for  hearing  upon  the  questiooft 
raised  before  the  referee,  and  the  record  shows  that  on  the  Ist  day  of  De- 
cember, 1899,  the  court  made  an  order  wherein  It  sustained  the  finding  of  the 
referee  in  respect  of  the  indebtedness,  but  reversed  his  ruling  in  reference 
to  the  validity  of  the  mortgage,  which  was  adjudged  to  be  a  valid  lien  upon 
the  estate  covered  thereby.  The  creditors  have  appealed  from  both  parts  of 
this  order,  as  well  that  part  adjudging  the  indebtedness  to  be  valid  as  that 
which  affirms  the  mortgage  Hen.  The  grounds  of  appeal  are  stated  in  the 
following  assignment  of  errors:  First,  the  court  erred  in  allowing  the  Ger- 
man Insurance  Bank,  claimant  therein,  a  mortgage  lien  for  its  whole  debt,  or 
any  part  thereof;  second,  that  the  court  erred  in  failing  to  hold  that  the  said 
(lerman  Insurance  Bank  was  bound  by  the  notice  which  It  had  of  reduction  of 
the  capital  stock  of  Scanlan  &  Co..  and  In  allowing  the  claim  of  the  bank  for  a 
greater  sum  than  was  owing  at  the  time  of  said  notice.  In  response  to  the 
appeal  the  clerk  of  the  district  court  sent  up  a  transcript  which  was  duly  filed. 
After  the  filing  of  the  transcript  counsel  for  the  appellee  has  entered  a  motion 
to  dismiss  the  appeal  on  the  ground  that  the  clerk's  certificate  to  the  transcript 
did  not  show  that  he  certified  the  whole  of  the  record  from  the  district  court, 
in  consequence  of  which,  as  he  insisted,  the  appeal  failed;  and,  second,  if  that 
motion  should  be  denied,  that  so  much  of  the  appeal  as  related  to  the  adjudi- 
cation of  the  validity  of  the  mortgage  lien  should  be  dismissed  upon  the  ground 
that  that  matter  could  not  be  considered  upon  appeal,  but  only  under  the  super- 
visory power  of  this  court.  This  motion  was  denied  in  whole  and  in  part, 
on  the  19th  of  February  last  Judge  Lurton  delivering  the  opinion  of  the  court 
103  Fed.  932.  The  particular  facts  upon  which  the  controversy  was  carried 
on  in  the  court  below  are  stated  In  the  opinion. 

W.  W.  Watts,  for  appellants. 
Otto  A.  Wehle,  for  appellee. 

Before  LURTON,  DAY,  and  SEVERENS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  having  made  the  foregoing  statement 
of  the  ease,  delivered  the  opinion  of  the  court. 

Preliminary  matters  having  been  already  disposed  of,  we  have 
now  to  dispose  of  the  case  upon  the  merits.  The  first  error  assigned 
challenges  the  ruling  of  both  the  referee  and  the  judge  allowing 
the  claims  of  the  bank  in  full  as  debts  of  the  bankrupt,  it  being 
insisted  by  the  creditors  that  the  aggregate  of  these  claims  far  Ex- 
ceeds the  limit  of  indebtedness  which  bounds  the  power  of  the  bank- 
rupt corporation  in  that  regard.  This  contention  of  the  creditors 
rests  upon  the  following  grounds:  The  statute  of  Kentucky,  under 
which  Scanlan  &  Co.  were  incorporated,  is  a  general  act,  providing 
for  the  organization  of  such  bodies  by  the  voluntary  act  of  a  stated 
number  of  associates,  and  defining  their  powers.  These  are  of  the 
usual  character  conferred  upon  corporations  so  organized.  It  is  also 
l)rovided  that  the  articles  of  association  shall  be  filed  for  record  in 
the  office  of  the  county  court  clerk  before  the  corporation  shall  corn- 
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mence  business.    But  section  5  of  the  act  prescribes  that  "a  notice 
shall  be  published  for  at  least  four  weeks  in  some  newspaper  as- 
convenient  as  practicable  to  the  principal  place  of  business,  which 
notice  shall  specify:     ♦     ♦     ♦     (6)  The  highest  amount  of  indebt- 
edness or  liability  to  which  the  corporation  is  at  any  time  to  sub- 
ject itself";   and  in  section  6  it  is  declared  "that  their  acts  shall 
be  valid  if  the  publication  in  a  newspaper  is  made,"  and  filed  in 
the  clerk's  oflBce,  and  a  copy  filed  in  the  oflice  of  the  secretary  of 
state,  when  that  is  necessary  under  the  provisions  of  law.     Chapter 
50,  Gen.  St.  Ky.  1883;  Acts  1869-70.    By  the  same  act  it  is  declared 
that  "no  change  in  any  of  the  foregoing  particulars  shall  be  valid 
unless  recorded  and  published  as  the  original  articles  are  required 
to  be."     Scanlan  &  Co.  was  organized  July  16,  1881,  under  this  law,. 
with  a  capital  stock  of  |40,000,  of  which  only  f  15,000  was  thea 
paid  up,  and  with  respect  to  the  residue  it  was  provided  in  the  ar- 
ticles that  it  was  to  be  disposed  of  as  the  board  of  directors  (of 
which  there  were  three)  might  direct.    The  notice  published  under 
the  reqairements  of  section  5  limited  the  liability  which  might  be 
incurred  to  one-half  of  the  capital  stock  paid  up.    The  manage- 
ment of  its  affiiCirs  was  left  to  the  executive  officers  of  the  company,, 
and  no  question  appears  to  have  been  made  of  their  acts  by  any 
other  officer  or  stockholder.    Annual  meetings  of  the  stockholders 
were  generally  held,  but  from  the  time  of  its  incorporation  to  189(> 
only  one  meeting  of  the  directors  of  the  company  appears  to  have 
taken  place.    Its  business  for  several  years  was  prosperous,  and  a 
surplus  was  accumulated,  subject  to  dividend:  but  by  common  con- 
sent, and  as  shown  by  entries  on  the  stock  journal  from  time  to  time^ 
the  remaining  |25,000  of  the  original  stock  was  distributed  among 
the  stockholders  in  lieu  of  dividends  for  a  like  amount,  and  certif- 
icates were  delivered  to  the  stockholders  therefor.    In  November, 
1884,  an  amendment  to  the  charter  was  filed  and  recorded  in  the 
office  of  the  clerk  of  the  county  court.    This  amendment  provided 
for  an  increase  of  the  capital  stock  to  |150,000,  and  recited  the  con- 
sent thereto  and  the  authority  from  the  stockholders  for  the  execu- 
tion thereof,  and  was  signed  by  the  president  and  secretary.    But 
there  was  no  record  of  any  resolution  of  the  stockholders  authoriz- 
ing the  increase.     The  corporation  continued  to  make  profits,  and 
for  these  profits  new  stock  was  issued,  and  divided  among  the  stock- 
holders as  paid  up,  and  the  profits  were  consumed  in  that  way. 
The  stock  journal  showed,  as  the  referee  states,  "that  from  time  to 
time  stock  dividends  were  declared,  and  each  stockholder  was  cred- 
ited on  the  books  of  the  corporation  with  the  increased  stock,  and 
received  certificates  for  it."    The  aggregate  of  all  the  stock,  old  and 
new,  issued  and  divided  among  the  stockholders  as  paid  for,  was^ 
1138,000.     From  this  and  other  evidence  recited  by  him,  the  referee 
found  that  the  increase  of  the  capital  stock  to  f  138,000  was  sane 
tioned  by  the  stockholders,  and  was  valid.    In  July,  1897,  the  books; 
of  the  corporation  showed  an  impairment  of  the  assets  to  such  an. 
extent  as  that  only  |50,000  was  left,  and  an  entry  was  made  by  the- 
bookkeeper  on  the  trial  balance  and  representative  ledger  charging: 
the  capital  stock  with  the  loss,  but  there  was  no  actual  reduction 
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of  the  certificates  of  stock,  which,  on  the  contrary,  continued  to  be 
held  as  before.  There  was  no  evidence  that  the  stockholders  or 
board  of  directors  assented  to  any  reduction  of  the  stock.  The  ref- 
eree held  that  no  change  in  the  amount  of  the  capital  stock  was  ef- 
fected by  the  entries  made  upon  the  books  above  mentioned.  A 
bookkeeper  of  the  bank,  sent  to  examine  the  books  of  the  company, 
reported  on  May  1,  1898,  that  the  capital  stock  was  then  |50,000. 
On  the  9th  day  of  June  following,  the  bank  took  the  mortgage  for 
135,000,  the  most  of  which  consisted  of  a  former  debt  of  the  com- 
pany secured  by  mortgage. 

No  question  being  made  of  the  amount  of  the  actual  indebtedness, 
aside  from  the  effect  of  the  supposed  limitation  by  the  charter  of  the 
power  to  create  it,  we  are  of  opinion  that  the  referee  and  the  dis- 
trict judge  were  clearly  right  in  adjudging  it  to  be  valid.  The  proof 
was  ample  to  show  that  the  corporation  of  Scanlan  &  Co.  practically 
devolved  the  powers  of  the  board  of  directors  upon  its  executive  of- 
ficers, and  that  this  method  of  doing  business  was  not  casual  and 
temporary  merely,  but  continuous  from  the  date  of  its  commencing 
to  do  business  to  the  end.  The  board  of  directors  was  dormant 
The  rule  is  that  where,  by  the  direction  or  acquiescence  of  the  stock- 
holders, the  executive  officers  of  a  corporation  assume  and  exercise 
the  functions  of  the  board  of  directors,  the  corporation  and  those 
deriving  rights  from  it  while  it  is  so  managing  its  affsdrs  are  bound 
by  the  acts  of  its  officers  to  the  same  extent  as  if  they  had  been 
directed  by  the  board.  In  so  far  as  the  duties  of  the  directors  are 
not  expressly  prescribed  by  the  charter,  they  derive  their  powers 
from  the  stockholders,  who  may,  if  they  see  fit,  select  other  agencies 
for  the  transaction  of  the  corporate  business.  1  Mor.  Priv.  CJorp.  § 
.  515.  Not  only  is  this  so,  but  a  similar  rule  applies  to  those  things 
which  the  stockholders  themselves  might,  and,  in  the  ordinary  course 
of  conducting  corporate  affairs  would,  do  or  authorize  to  be  done. 
Thomp.  Corp.  §§  5318,  6165,  6179,  and  the  cases  there  cited.  And  the 
court  of  appeals  of  Kentucky,  whose  decisions  in  reference  to  the 
construction  of  the  statutes  of  the  state  in  relation  to  incorporations, 
and  the  scope  of  the  powers  derived  therefrom,  we  are  required  to 
follow,  has  recognized  and  adopted  these  propositions  as  applicable 
to  the  corporations  of  that  state.  Bell  &  Coggeshall  Co.  v.  Kentucky 
Glass-Works  Co.  (Ky.)  50  S.  W.  2.  These  rules  are,  of  course,  as 
is  implied  from  the  statement  of  them,  subject  to  the  paramount 
doctrine  that  neither  the  stockholders  nor  any  agency  of  the  corpora- 
tion can  transcend  the  limits  of  the  powers  granted  by  the  charter. 
Other  principles  must  sometimes  be  applied  in  order  to  accomplish 
the  ends  of  justice,  but  they  do  not  proceed  from  a  recognition  of 
the  lawfulness  of  the  offending  act.  The  power  to  create  debts  is 
an  ordinary  incident  to  a  manufacturing  corporation,  and,  when 
such  debts  are  created  by  agents  authorized  to  execute  its  powers, 
they  must  bind  the  corporation.  The  only  distinction  between  the 
rulings  of  the  court  of  appeals  of  Kentucky  and  those  prevailing 
in  other  tribunals  that  we  notice  is  that  the  Kentucky  court,  adopt- 
ing the  theory  generally  accepted  that  the  articles  of  association 
of  a  corporation  under  a  general  law  are  of  the  like  force  and  effect 
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as  a  charter  directly  granted,  construes  the  provision  in  the  articles 
that  the  highest  amount  of  indebtedness  to  which  the  corporation 
is  to  subject  itself  shall  be  stated  therein,  to  be,  so  far  as  creditors 
are  concerned,  an  absolute  limitation  of  its  powers  in  that  direction, 
and  a  negation  of  the  validity  of  any  excess  of  indebtedness  beyond 
the  sum  so  fixed,  although  the  corporation  itself  would  be  estopped 
from  setting  up  that  defense.  This  doctrine  is  established  by  re- 
peated decisions  in  that  state;  among  them  the  case  of  Bell  & 
^ogg^shall  Co.  V.  Kentucky  Glass- Works  Co.,  above  cited,  the  most 
recent  to  which  our  attention  has  been  called.  This  ruling  seems 
to  rest  upon  the  public  policy  of  protecting  creditors,  in  whose  in- 
terest this  special  provision  of  the  statute  was  made.  Upon  this 
construction  of  the  statute  the  invalidity  of  the  excess  of  indebt- 
edness seems  a  logical  sequence. 

Accepting  this  construction  of  the  power  of  the  corporation,  not- 
withstanding it  was  held  differently  in  a  case  arising  in  another 
state  of  this  circuit,  where  a  different  interpretation  was  admissible, 
and  that  interpretation  had  been  given  by  the  subordinate  courts 
of  the  state  (Central  Trust  Co.  v.  Columbus,  H.  V.  &  T.  R  Co.  [C.  C] 
87  Fed.  815),  we  are  of  opinion  that  there  was  no  violation  of  the 
law  in  the  creation  of  the  indebtedness  here  in  question.  At  the 
time  when  it  was  incurred  the  articles  had  been  so  amended  as  to 
authorize  the  increase  of  capital  stock  to  |150,000,  and  there  had  been 
taken  (138,000,  which  had  been  paid  for.  The  amount  of  indebted- 
ness is  much  less  than  one-half  of  the  latter  sum.  We  attach  no 
importance  to  the  act  of  the  bookkeeper  in  charging  the  depreciation 
of  the  assets  to  the  capital  stock.  It  was  not  recognized  by  any 
act  of  the  stockholders  or  of  its  oflScers  as  a  reduction  of  the  capital 
stock.  No  amendment  of  the  articles  was  filed  or  recorded,  nor 
was  any  stock,  or  fraction  thereof,  called  in  or  surrendered.  It  was 
a  mere  matter  of  bookkeeping,  and  ended  with  that.  The  issuing 
of  stock  in  lieu  of  dividends  was  not  unlawful.  It  was  the  same 
thing  as  if  the  dividends  had  been  actually  paid  over,  and  then, 
by  the  stockholders,  repaid  to  the  company  for  tbe  stock. 

What  we  have  said  in  assigning  the  reasons  upon  which  we  hold 
the  indebtedness  to  be  valid  disposes  also  of  the  second  assignment 
of  error  wherein  the  validity  of  the  mortgage  is  challenged.  If  it 
was  within  the  power  of  the  corporation,  as  we  hold  it  was,  to 
create  the  debt  through  the  agency  of  the  managing  officers  vested 
with  the  ordinary  functions  of  the  board  of  directors,  a  mortgage 
of  its  property,  executed  in  its  behalf  by  such  officers  while  exercis- 
ing such  authority,  must  be  held  valid  also,  notwithstanding  there 
was  no  authority  from  the  board  of  directors;  for  it  is  an  ordinary 
incident  to  the  creation  of  a  debt  (Thomp.  Corp.  §  6133),  and  the 
power  to  give  it  came  from  the  ultimate  constituency. 

There  are  some  other  incidental  questions  of  minor  importance  re- 
ferred to  in  the  argument  and  briefs  of  counsel.  But  none  of  them 
are  controlling  of  the  main  subjects  of  the  controversy,  which  we 
have  already  considered,  and  we  do  not  think  it  necessary  to  par- 
ticularly discuss  them.  Finding  no  error  in  the  order  of  the  district 
judge,  we  direct  it  to  be  affirmed. 
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(101  Fed.  099.) 

COURIER-JOURXAL  JOB-PRIXTING   CO.  v.   SCHAEFER-MEYEB 

BREWING  CO. 

In  re  FIRST  NAT.  BANK  OF  LOUISVILLE. 

(Circuit  Court  of  Appeals.  Sixth  Circuit.    Jiay  8,  1900.) 

No.  791. 

1.  Bavkruptcy— Jurisdiction  of  Circuit  Court  of  Appeals— PBTmoir  for 
Uevikw. 

Banlcr.  Act  1898,  §  24b,  which  authorizes  the  circuit  courts  of  appeals  to 
''superintend  and  revise  in  matter  of  law  the  proceedinjre  of  the  several 
inferior  courts  of  bankruptcy  within  their  Jurisdiction,"  is  Intended  to 
provide  a  summary  mode  of  reviewing  the  orders  and  decisions  of  the 
bankruptcy  courts  upon  questions  of  law,  and  does  not  contemplate  any 
review  of  the  facts.  The  Jurisdiction  is  to  be  exercised  upon  an  original 
petition  filed  In  the  appellate  court  by  any  person  aggrieved. 
12.  Same— Appeal. 

Section  25a,  providing  that  "appeals,  as  in  equity  cases,  may  be  taken  in 
bankruptcy   proceedings   from    the   courts  of   bankruptcy   to  the  circuit 
courts  of  appeals,"  in  certain  specified  cases,  intends  that  the  appellate 
court,  on  such  an  appeal,  may  review  both  questions  of  fact  and  of  law. 
^  Same— Review  of  Order  Allowing  or  Rejecting  Lien. 

Under  the  provision  of  the  bankruptcy  act  that  an  appeal  may  he  taken 
from  a  Judgment  of  the  court  of  bankruptcy  "allowing  or  rejecting  a  debt 
or  claim  of  ^500  or  over,"  when  a  creditor  proving  his  debt  In  bankruptcy 
claims  a  lien  on  property  of  the  bankrupt  the  question  of  the  lien  asserted 
is  an  incident  to  the  allowance  or  rejection  of  the  debt,  and  may  therefore 
be  reviewed  on  an  appeal  from  an  order  allowing  or  rejecting  the  debt; 
and  such  an  appeal  brings  up  both  questions  of  law  and  fact.  An  order 
allowing  or  rejecting  the  lien  claimed  may  also  be  reviewed  on  a  petition 
for  review,  but  only  as  to  matter  of  law. 

4.  Same— Rkqdisites  of  Petition  for  Review. 

A  petition  to  the  circuit  court  of  appeals  for  a  review  of  a  decision  of 
the  district  court  sitting  in  bankruptcy  should  state  specifically  the  ques- 
tion of  law  which  was  involved  and  ruled  upon  by  the  district  court,  and 
:should  be  accompanied  by  a  certified  copy  of  so  much  of  the  record  as 
will  exhibit  the  manner  in  which  the  question  arose  and  Its  determination; 
and  the  question  of  law  so  presented  Is  the  only  question  which  wiD  be 
decided  by  the  appellate  court. 

5.  Indemnity  Mortgage— Continuing  Security. 

Where  a  debtor,  whose  notes  were  indorsed  or  otherwise  secured  by  sev- 
eral persons  as  sureties,  gave  them  a  mortgage  on  his  property,  conditioned 
to  indemnify  such  sureties  against  all  loss  or  damage  on  the  debts  on 
which  they  "may  be  bound  as  sureties  as  aforesaid,  or  may  become  here- 
after  bound  as  sureties,  to  the  amount  of  $25,000,  within  four  years  from 
the  date  hereof,"  held,  that  the  mortgage  was  not  to  be  construed  as  con- 
fining the  indemnity  to  the  liability  of  the  mortgagees,  as  sureties,  then 
•existing,  or  to  mere  renewals  of  paper  on  which  lEhey  were  already  bound. 
t)ut  that,  the  original  debt  being  paid  off  and  new  debts  contracted  within 
the  four  years,  on  which  the  mortgagees  became  sureties,  they  were  pro- 
tected by  the  mortgage,  to  the  extent  of  $25,000,  against  such  new  indebt- 
edness. 
<.  Same. 

A  mortgage  to  secure  future  advances,  or  future  liability  of  the  mort- 
gagee as  surety  for  the  mortgagor,  constitutes  a  continuing  security  for  the 
time  and  to  the  amount  fixed.  When  a  particular  advance  or  liability  is 
Incurred  and  paid  off,  wholly  or  in  part,  the  mortgage,  if  so  intended  by  the 
parties,  will  continue  as  a  security  for  new  advances  or  new  liabilities  made 
within  the  limit  fixed. 
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7.  bAME— Amount  Secured— Bankrupt  Mortgagor. 

Where  sureties  receive  an  indemnity  mortgage  from  their  principal,  to 
secure  them  against  liabilities  incurred  in  his  behalf  during  a  flxed  period 
and  to  a  limited  amount,  and  thereafter,  during  tlie  time  stipulated,  become 
responsible  for  the  mortgagor  in  a  sum  greater  than  that  limited,  tliey 
cannot  enforce  the  mortgage  for  a  larger  amount  than  the  indemnity  con- 
tracted for,  as  against  the  trustee  in  bankruptcy  of  the  mortgagor,  what- 
ever might  be  their  equities  as  against  the  mortgagor  himself,  for  the 
estate  of  a  bankrupt  passes  to  his  trustee  subject  only  to  actually  existing 
liens  and  charges,  and  creditors  of  the  bankrupt,  seeking  to  be  subrogated 
to  the  rights  of  the  sureties,  have  no  other  or  higher  rights  than  the 
latter  have. 

6.  Same— Subrogation  of  Creditors. 

A  debtor,  whose  commercial  paper  was  indorsed  and  otherwise  secured 
by  several  sureties,  executed  a  mortgage  on  his  property  to  indemnify  such 
sureties  against  liability  on  the  debts  for  which  tliey  were  already  bound, 
or  debts  for  which  they  might  become  responsible  during  the  ensuing  four 
years,  to  the  amount  of  ^25,000  in  all.  After  the  debtor  had  given  notes 
to  a  bank,  on  which  the  mortgagees  were  sureties,  for  amounts  exceeding 
the  sum  named  in  the  mortgage,  he  contracted  a  debt  to  another  creditor, 
likewise  secured,  and  became  bankrupt,  all  within  the  four  years.  The 
latter  creditor  claimed  to  be  subrogated  to  the  rights  of  the  mortgagees 
to  the  extent  of  his  debt,  but  was  opposed  by  the  former  creditor,  which 
claimed  the  entire  benefit  of  the  mortgage  for  itself.  Held^  that  both  cred- 
itors were  entitled  to  share  ratably  in  the  benefit  of  the  mortgage. 

On  Petition  for  Review  of  a  Decision  of  the  District  €ourt  of  the 
United  States  for  the  District  of  Kentucky,  in  Bankruptcy. 

The  petitioner  Is  a  creditor  of  the  Schaefer  Brewing  Company,  a  corporation 
of  the  state  of  Kentucky,  which  was  declared  a  bankrupt  upon  the  petition  of 
creditors  in  the  district  court  of  the  United  States  for  the  district  of  Ken- 
tucky. Its  debt  has  been  allowed  as  a  general  and  unsecured  claim,  but  it  has 
been  denied  the  benefit  of  a  mortgage  made  by  the  bankrupt,  and  the  object 
of  the  petition  is  to  revise  the  order  excluding  it  from  participating  in  the 
benefit  thereof.  The  petitioner's  claim  against  the  bankrupt's  estate  is  evi- 
denced by  a  note  made  April  10,  1895,  with  one  Charles  A.  Schaefer  as  surety 
thereon.  This  not^  was  originally  for  $3,000,  but  by  payments  had  been  re- 
duced to  $1,700.  Petitioner  sought  to  be  subrogated  to  the  rights  and  lien  of 
the  said  surety,  Charles  A.  Schaefer,  under  a  mortgage  made  by  the  principal 
debtior  for  the  purpose  of  indemnifying  and  protecting  said  Schaefer  and  others 
as  sureties.  This  mortgage,  so  far  as  material,  is  as  follows:  *'That  whereas, 
the  said  parties  of  the  second  part,  with  one  Adolph  Meyer,  have  already  be- 
come liable  as  sureties  in  various  attitudes  on  commercial  paper  for  the  said 
party  of  the  first  part  In  the  sum  of  twenty-four  thousand  seven  hundred  dol- 
lars upqn  an  agreement,  made  at  the  time  of  the  undertaking  of  such  surety- 
ship between  the  said  party  of  the  first  part  and  the  said  parties  of  the  sec- 
ond part,  that  said  parties  of  the  second  part,  with  the  said  Meyer,  should  bo 
secured  from  all  loss  or  damage  in  their  said  suretyship  by  a  proper  mortgage 
upon  the  property  of  said  party  of  the  first  part,  hereinafter  set  forth  and  de- 
scribed,  and  are  secured,  and  the  signature  of  the  said  Meyer  cannot  be  had 
to  the  renewals  of  said  commercial  paper,  and  the  said  parties  of  the  second 
part  have  undertaken  and  agreed  to  continue  to  be  so  bound  as  sureties  as  afore- 
said In  various  attitudes  upon  commercial  paper  for  the  said  party  of  the 
first  part  up  to  the  amount  of  twenty-five  thousand  dollars,  inclusive  of  the 
amount  for  which  said  parties  of  the  second  part  are  already  bound  as  afore- 
said during  the  period  of  four  years  from  the  date  hereof:  provided,  they,  tlie 
said  parties  of  the  second  part,  should  be  lawfully  indemnified  and  secured 
from  loss  in  their  said  suretyship  by  mortgage  of  indemnity  upon  the  said 
property:  Now,  this  instrument  witnesseth  that  In  consideration  of  the  under- 
taking and  agreement  of  the  said  parties  of  the  se<'ond  part,  and  in  pursuance 
of  the  said  agreement  and  undertaking  between  the  said  parties  of  the  first  and 
iK>cond  parts,  and  in  consideration  of  the  premises  and  one  dollar,  said  party  of 
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the  first  part,  In  order  to  protect,  indemnify,  and  save  and  keep  harmless  from 
all  loss  and  damage  the  said  parties  of  the  second  part  in  the  amomit  for  which 
they  have  already  become  liable  as  sureties  as  aforesaid,  and  in  the  amoaot 
for  which  they  are  to  become  liable^  or  any  one  or  more  of  them  may  become 
liable,  as  sureties  as  afoL*esaid,  has,  and  by  these  presents  does,  grant,  bargain, 
sell,  and  convey  to  the  said  ^torties  of  the  second  part  tlie  following  described 
and  enumerated  realty  and  personalty,  all  in  the  city  of  LoniSTille,  state  of 
Kentucky:  [Here  follows  description  of  land,  etc.]  The  condition  of  this  con- 
veyance and  transfer  is  such  that  should  said  party  of  the  first  part  well  and 
truly  pay  off  and  discharge  all  claims,  debts,  and  liabilities  on  which  said 
parties  of  the  second  part,  or  any  or  more  of  them,  may  be  bound  as  sureties 
as  aforesaid,  or  may  become  hereafter  bound  as  sureties  as  aforc^id,  to  the 
amount  of  tweuty-flve  thousand  dollars,  within  four  years  from  the  date  hereof, 
and  save  and  keep  harmless  and  from  any  and  all  loss  by  reason  of  their 
suretyship,  then  this  conveyance  is  to  t>e  null  and  void;  otherwise,  remain  of 
full  force  and  effect."  The  Third  National  Bank  likewise  made  proof  of  a 
claim  against  the  bankrupt's  estate,  and  set  up  a  like  claim  to  be  subrogated 
to  the  lien  of  this  and  of  two  subsequ^'Jit  mortgages.  This  claim  was  evidenced 
by  two  notes,  upon  which  all  of  the  mortgagees  of  the  mortgage  of  April  15. 
1892,  were  sureties.  These  notes  aggregated  $32,000.  The  district  court  held 
that  the  said  Third  National  Bank  was  entitled  to  be  subrogated  to  the  lien 
of  the  said  mortgage  of  April  16,  1892,  to  the  extent  of  |25,000,  but  was  an 
unsecured  creditor  for  the  remainder  of  its  debt  The  First  National  Bank 
was  excluded  from  any  participation  In  the  benefit  of  the  said  mortgage,  be- 
cause its  debt  was  not  made  until  after  the  limit  of  the  mortgage  had  been 
reached,  by  the  creation  of  more  than  $25,000  of  debt  to  the  Third  National 
Bank,  upon  which  the  said  mortgagees  were  bound  as  sureties. 

John  J.  McHenry,  for  petitioner. 
Lewis  N.  Dembitz,  fop  appellee. 

Before  TAFT,  LUBaX)N,  and  DAY,  Circuit  Jodgefiu 

LURTON,  Circuit  Judge,  haying  made  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

Two  modes  of  reviewing  the  decisions  and  orders  of  the  district 
court  in  bankrupt  proceedings  are  provided  by  the  bankrupt  act  The 
first  is  that  found  in  section  24b  of  the  act,  which  provides  that: 

•The  several  circuit  courts  of  appeal  shall  have  jurisdiction  In  equity,  either 
interlocutory  or  final,  to  superintend  and  revise,  in  matter  of  law,  the  pro- 
ceedings of  the  several  inferior  courts  of  bankruptcy  within  their  Jurisdic- 
tion. Such  power  shall  be  exercised  on  due  notice  and  petition  by  any  party 
aggrieved." 

Section  25a  of  the  same  act  provides: 

"That  appeals,  as  in  equity  cases,  may  be  taken  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  to  the  circuit  court  of  appeals  of  the  United 
States,  and  to  the  supreme  court  of  the  territories,  In  the  following  cases,  to 
wit:  (1)  From  a  Judgment  adjudging  or  refusing  to  adjudge  the  defendant  a 
bankrupt;  (2)  from  a  judgment  granting  or  denying  a  discbarge;  and  (3)  from 
a  Judgment  allowing  or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or 
over." 

The  superintending  and  revising  authority  granted  by  the  twenty- 
fourth  section  was  evidently  intended  to  provide  a  summary  way  for 
» reviewing  the  oriders  and  decisions  of  the  bankrupt  courts  upon  ques- 
tions of  law,  and  does  not  contemplate  any  review  of  the  facts.  Un- 
<\or  section  25,  a  review  of  both  questions  of  fact  and  l^w  is  contemplat- 
ed. Under  section  24,  the  jurisdiction  is  not  exercised  under  an  ap- 
peal, but  upon  an  original  petition  filed  in  this  court  by  any  person  ag- 
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grieved  by  the  decision  or  order  complained  of.    This  differentiation 
of  the  modes  of  redress  provided  by  the  two  sections  seems  altogether 
conformable  to  the  language  employed,  and  is  the  interpretation  an- 
nounced by  the  circuit  court  of  appeals  for  the  Seventh  circuit  in 
Re  Rouse,  Hazard  &  Co.,  63  U.  8.  App.  570,  33  C.  C.  A.  356,  91  Fed.  96, 
and  in  Re  Richards,  37  0.  C.  A.  634,  96  Fed.  935.    The  same  interpre- 
tation is  announced  in  the  Fifth  circuit  court  of  appeals.    In  re  Abra- 
ham, 35  C.  C.  A.  592,  93  Fed.  767,  and  In  re  Purvine,  37  C.  C.  A.  446, 
96  Fed.  192.    It  was  also  the  view  taken  by  this  court  in  Cunning- 
ham v.  Bank  (decided  at  this  term)  101  Fed.  977.    If  the  petitioner 
had  desired  a  review  of  the  question  of  the  allowance  of  his  claim  up- 
on both  law  and  fact,  he  should  have  appealed.    In  Cunningham  v. 
Bank,  cited  above,  we  held  that  the  question  of  the  rank  or  lien  of  a 
claim  was  an  incident  to  the  allowance  or  rejection  of  the  debt  for 
which  a  lien  was  allowed  or  denied,  and  might  therefore  be  reviewed 
under  an  appeal  from  an  order  allowing  or  rejecting  the  debt,  and  that 
under  such  an  appeal  questions  of  lx)th  law  and  fact  might  be  re- 
viewed.    Nevertheless  an  order  allowing  or  denying  a  lien  claimed 
may  be  reviewed  upon  petition,  as  to  any  matter  of  law.    In  re  Rouse, 
Hazard  &  Co.,  33  C.  C.  A.  356,  91  Fed.  96;  In  re  Richards,  37  C.  C.  A. 
634,  96  Fed.  935.    No  rule  or  order  has  been  made  by  the  supreme 
court  regulating  the  practice  under  the  twenty-fourth  section,  and 
none  has  been  prescribed  by  this  court.    In  Re  Richards,  cited  above, 
the  court  of  appeals  for  the  Seventh  circuit,  speaking  of  the  mode  in 
which  the  jurisdiction  of  the  court  might  be  invoked  under  that  sec- 
tion, said: 

"In  tbe  ease  of  an  appeal,  the  facts  as  weU  as  the  law  are  before  this 
court  for  review.  In  the  case  of  original  petition,  this  court  has  authority  to 
review  merely  a  matter  of  law  arising  in  the  course  of  the  proceeding  below. 
The  latter  is  intended  as  a  summary  i&ode  of  reviewing  any  supposed  erro- 
neous holding  upon  a  question  of  law,  and  does  not  contemplate  a  review  of 
the  facts.  A  similar  conclusion  was  reached  by  the  court  of  appeals  of  the 
Fifth  circuit  In  Re  Purvine,  37  C.  0.  A.  446.  96  Fed.  192.  The  petition  in 
such  case  should  state  specifically  the  question  of  law  which  was  Involved 
and  was  ruled  upon  by  the  court  below,  and  should  be  accompanied  by  a  cer- 
tified copy  of  so  miKh  of  the  record  as  will  exhibit  the  manner  In  which  the 
question  arose,  and  its  determination.  Such  question  of  law  so  presented  is 
the  question,  and  the  only  question,  that  can  be  properly  ruled  upon  by  this 
court  upon  an  original  petition." 

This  meets  with  our  approval,  and  properly  indicates  the  character 
of  question  which  may  be  thus  reviewed,  and  a  proper  mode  of  pre- 
senting it.  The  facts  as  they  appear  from  the  order  sought  to  be  re- 
viewed, or  as  stated  in  the  opinion  of  the  court,  or  in  the  summary  of 
evidence  certified  by  the  referee,  where  it  appears  that  the  order  of  the 
referee  was  reviewed  by  the  district  judge  only  upon  such  summary 
certified  to  him,  must  be  treated  as  settling  the  facts  upon  which  the 
"matter  of  law"  arises  which  is  sought  to  be  reviewed.  We  must 
therefore  ignore  the  averment  in  the  petition  that  only  |22,000  of  the 
debt  due  to  the  Third  National  Bank  was  created  within  four  years 
after  the  date  of  the  mortgage  of  April  15, 1892.  The  referee  and  dis- 
trict judge  seem  to  have  proceeded  upon  the  theory  that  as  much  as 
125,000  of  the  claim  of  the  Third  National  Bank  arose  within  four 
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vears  from  date  of  the  mortgage,  and  we  shall  treat  that  assumption 
as  a  fact. 

The  summary  of  the  evidence  certified  by  the  referee  to  the  district 
judge,  and  upon  which  alone  the  latter  affirmed  the  order  eicludmg 
the  First  National  Bank  from  any  participation  in  the  benefits  of  the 
mortgage  of  April  15,  1892,  shows  (1)  that  no  part  of  the  debts  due  to 
either  the  First  or  Third  National  Banks  represents  the  debt  ot  the 
mortgagor  existing  at  date  of  the  mortgage  under  which  both  claim; 
(2)  that  the  debt  of  |24,700  existing  at  date  of  the  mortgage,  upon 
which  one  or  more  of  the  mortgagees  were  bound  in  some  attitude  as 
a  surety,  has  been  paid  off  or  in  some  way  extinguished;  (3)  that  the 
debt  to  the  petitioner  was  made  April  10,  1895,  and  that  Charles  A 
Schaefer,  one  of  the  mortgagees,  became,  and  still  is,  bound  thereon 
as  a  surety;  (4)  that  more  than  |25,000  of  the  aggregate  debt  now 
due  to  the  Third  National  Bank  had  been  created  before  the  debt  to 
the  First  National  Bank  was  made.  It  also  appears  that  the  mort- 
gagor subsequently  made  two  other  mortgages  covering  the  same  prop- 
erty, both  to  the  mortgagees  in  the  mortgage  of  April  15,  1892,  and 
intended  to  indemnify  them  as  sureties.  One  of  these  later  mortgages 
was  made  January  12,  1897,  but  is  not  included  in  the  record  l^fore 
us.  The  other  mortgage  bears  date  February  19,  1894,  and  is  for  the 
purpose  of  indemnifying  the  mortgagees,  jointly,  up  to  the  sum  of 
|5,()00,  against  liability  as  sureties,  "exclusive  of  and  in  addition  to" 
the  indemnity  provided  by  the  mortgage  of  April  15,  1892.  The  form- 
er mortgage  is  expressly  recognized,  and  the  only  purpose  of  the  later 
instrument  seems  to  have  been  to  increase  the  amount  of  indemnity 
by  f  5,000, — limited,  however,  to  paper  jointly  secured  by  those  mort- 
gages. The  property  of  the  brewing  company  at  the  date  of  these 
three  indemnity  mortgages  was  subject  to  two  other  mortgages  aggre- 
gating 150,000.  The  court  below  found  that,  under  the  charter  of  the 
corporation,  it  was  prohibited  from  mortgaging  its  property  to  an 
amount  in  excess  of  |75,000,  and  that  any  creditor  affected  by  mort- 
gages in  excess  of  that  sum  could  avoid  any  mortgage  in  excess  of 
^75,000.  The  court  therefore  held  the  indemnity  mortgages  of  Feb- 
ruary 19, 1894,  and  January  12, 1897,  void  and  unenforceable,  upon  the 
authority  of  Bells  &  Coggeshall  Co.  v.  Kentucky  Glass  Works  (Ky.) 
48  S.  W.  440.  The  petitioner,  not  being  interested  under  either  of  the 
last  indemnity  mortgages, — ^his  debt  being  secured  by  only  one  of  the 
mortgages, — has  not  complained  of  this  decision.  The  single  error  of 
which  the  petitioner  complains  is  that  the  court  erred  in  denying  to  it 
any  benefits  under  the  mortgage  of  1892,  and  in  adjudging"  that  the 
Third  National  Bank  was  entitled  to  the  full  indemnity  provided  by 
that  instrument.  The  referee  seems  to  have  based  his  order  excluding 
petitioner  from  subrogation  under  that  mortgage  upon  the  ground 
that  it  had  been  satisfied  and  extinguished  by  the  subsequent  payment 
of  the  124,700  of  liabilities  there  existing,  upon  which  the  mortgagees, 
or  some  of  them,  were  bound  as  sureties,  and  that  only  f300  of  addi- 
tional or  new  liability  was  protected  thereunder.  Upon  this  theory 
the  referee  ruled  that  the  two  later  mortgages  were  valid  to  the  extent 
of  124,700,  and  gave  to  the  Third  National  Bank  the  benefit  of  a  lien 
to  that  extent  by  virtue  of  said  mortgages,  and  to  the  extent  of  |300 
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under  the  mortgage  of  April  15,  1892.    The  district  judge  construed 
the  first  indemnity  mortgage  as  intended  to  protect  the  mortgagees  to 
the  extent  of  f  25,000  against  liability  as  sureties  upon  either  existing 
or  new  obligations  incurred  within  four  years,  but  that  the  protection 
of  the  mortgage  was  exhausted  whenever  the  mortgagees  had  indorsed 
up  to  that  amount.    That  the  district  judge  regarded  the  mortgage  as 
^n  indemnity  upon  new  paper,  as  well  as  against  liability  upon  old 
or  renewed  paper,  is  made  evident  from  the  fact  that  the  order  made 
by  him  adjudged  that  the  said  Third  National  Bank  was  entitled  to 
and  had  a  lien,  "under  and  by  virtue  of  the  mortgage  of  April  15, 1892, 
upon  the  property  therein  described,  for  the  sum  of  |^,000."    We 
quite  agree  with  the  district  judge  in  construing  that  mortgage  as  not 
confining  the  indenmity  thereby  afforded  to  the  then  existing  liability 
of  the  mortgagees  as  sureties,  or  to  mere  renewals  of  existing  paper 
upon  which  they  were  already  bound.    The  clear  purpose  of  the  parties 
was  to  not  only  indemnify  the  mortgagees  as  sureties  upon  debts  al- 
ready made,  but  to  indemnify  them  against  loss  upon  future  indorse- 
ments made  at  any  time  within  four  years.    In  consideration  of  this 
indemnity  the  indemnitees  agreed  to  continue  to  lend  their  names  as 
sureties  or  indorsers  up  to  the  amount  of  |25,000  at  any  time  during 
four  years.    The  mortgage  was  to  be  satisfied  not  alone  by  paying  the 
claims  on  which  the  mortgagees  were  then  bound,  but  by  paying  such 
liabilities  upon  which  they  might  be  **hereaf  ter  bound,"  "to  the  amount 
of  125,000,  -within  four  years  from  the  date  hereof."    Mortgages  to 
secure  future  advances,  or  future  liability  as  surety,  are  not  unusual, 
and  have  been  sustained  in  many  cases.    They  constitute  a  continuing 
security  for  the  time  and  to  the  amount  fixed.    When  a  particular  ad- 
vance or  liability  is  incurred  and  paid  off,  wholly  or  in  imrt,  the  mort- 
gage, if  so  intended,  will  continue  as  a  security  for  new  advances  or 
new  liabilities  made  within  the  limit  fixed.    U.  S.  v.  Hooe,  3  Cranch, 
73,  2  L.  Ed.  370;  Shirras  v.  Caig,  7  Cranch,  34,  3  L.  Ed.  260;  Lawrence 
V.  Tucker,  23  How.  14,  16  L.  Ed.  474;  Hannum  v.  Wallace,  4  Humph. 
143;  In  re  York,  Fed.  Cas.  No.  18,138;  Kramer  v.  Trustees,  15  Ohio, 
253;   Robmson  v.  Williams,  22  N.  Y.  380. 

The  question  which  has  given  us  the  most  concern  arises  out  of  the 
fact  that  the  paper  secured  by  the  mortgagees,  within  the  time  limit 
of  the  mortgage,  exceeds  the  amount  which  the  mortgagees  were 
bound  to  indorse,  and  the  amount  of  the  indemnity.  The  amount  of 
indemnity  contracted  for  was  |25,000.  To  this  extent,  and  no  more, 
the  property  was  incumbered  for  the  protection  of  the  sureties.  They 
bound  themselves,  during  the  limit  of  the  mortgage,  in  the  amount  of 
about  135,000.  If  they  had  paid  this  sum  and  then  sought  to  enforce 
the  mortgage,  they  could  have  enforced  it  only  to  the  extent  of 
125,000.  Possibly,  as  between  themselves  and  the  mortgagors,  the 
latter  could  not,  in  equity,  compel  a  reconveyance  of  the  legal  title  un- 
til the  whole  debt  had  been  paid.  Williams  v.  Love,  2  Head,  79.  But 
that  principle  would  not  apply  against  subsequent  incumbrances,  and 
should  not  when  bankruptcy  has  occurred.  The  estate  passes  to  the 
trustee  of  the  bankrupt,  subject  only  to  actually  existing  liens  and 
charges.  The  creditors  of  the  bankrupt  have  no  other  or  higher  right 
than  the  surety  has.    The  right  of  the  creditor  is  to  have  the  benefit  of 
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all  securities  belonging  to  the  debtor  which  he  has  given  to  his  sure^ 
for  his  indemnity.  Hampton  v.  Phipps,  108  U.  S.  260,  2  Sup.  Ct.  266, 
27  L.  Ed.  719;  Bank  v.  Stewart,  4  Dana,  27;  Black  v.  Kaiser,  91  Ky. 
422,  16  S.  W.  89;  Breedlove  v.  Stump,  3  Yerg.  2o7;  Greenlaw  v. 
Pettit,  87  Tenn.  480,  11  S.  W.  357.  It  is  true  that  the  sureties  were 
not  obliged  to  secure  paper  in  excess  of  |25,000  at  one  time.  But  they 
did.  What  is  the  result?  The  amount  of  the  indemnity  is  not  there- 
by increased.  That  remains  fixed,  and  is  as  if  f  25,000  in  value,  and  no 
more,  had  been  placed  in  the  hands  of  the  sureties  to  indemnify  them. 
They  could  keep  themselves  safe  by  refusing  to  indorse  beyond  the 
amount  of  the  indemnity.  The  mortgagor  had  no  direct  purpose  to 
secure  its  creditors.  Nor  had  it  any  purpose  to  indemnify  its  sxwe- 
ties  as  sureties  upon  any  particular  debts.  The  benefit  of  the  in- 
demnity is  accorded  to  the  creditor  only  through  the  right  and  lien  of 
the  surety.  Equity  proceeds  upon  the  notiofi  that  the  application  of 
the  debtor's  property,  in  the  hands  of  the  debtor's  surety,  to  the  pay- 
ment of  the  debt  for  which  the  surety  is  bound,  is  conformable  to  the 
justice  of  the  matter  and  the  purpose  of  all  parties.  Hence  the  cred- 
itors may  compel,  by  a  direct  suit,  the  application  of  any  collateral 
held  by  the  surety  for  his  indenmity  which  belongs  to  the  debtor.  But 
which  creditor  has  this  right?  Here  are  two.  One  presents  a  debt 
made  before  the  debt  of  the  other,  and  says:  **I  am  prior  in  time.  If 
there  is  not  enough  for  both,  I  must  be  paid  first,  because  prior  in 
origin  of  debt."  Clearly,  that  is  no  ground.  The  indemnity  was 
against  any  indorsement,  up  to  125,000,  made  within  four  years. 
Every  creditor  coming  within  this  restriction  is  entitled  to  share 
equally,  if  the  fund  is  not  enough  to  pay  all.  But  the  first  creditor 
adds:  "The  indorsement  of  my  debt  exhausted  the  amount  which  the 
sureties  were  bound  to  secure.  Your  debt  originated  after  mine,  and 
was  indorsed  in  excess  of  the  amount  the  sureties  undertook  to  in- 
dorse." This  raises  an  objection  to  the  participation  of  the  petitioner 
which  is  not  without  weight,  and  has  given  us  serious  consideration. 
We  have,  however,  concluded  that  every  debt  indorsed  by  one  or  more 
of  the  mortgagees,  within  the  time  limit  of  the  mortgage,  is  entitled 
to  share  equally  in  the  distribution  of  the  indemnity  provided  by  the 
mortgage.  The  mortgagor  did  not  intend  to  secure  any  particular  in- 
dorsements. It  is  as  if  it  had  said:  "I  want  you  to  indorse  for  me, 
and  to  continue  my  indorser  from  time  to  time  for  the  next  four  years 
up  to  as  much  as  |25,000.  Here  is  property  worth  |25,000,  which  I 
will  place  in  your  hands  to  indemnify  you  against  loss  as  my  surety." 
Under  this  arrangement  the  surety  becomes  bound  on  i)aper  in  excess 
of  125,000.  When  the  creditors  "holding  such  paper  come  to  secure 
the  appropriation  of  the  collateral  deposited  by  the  debtor  with  the 
surety,  justice  is  best  attained  by  equality  of  right.  The  limitation 
placed  upon  the  amount  of  liability  which  the  mortgagees  agreed  to 
assume  was  not  for  the  benefit  of  the  creditor.  Neither  was  the  mort- 
gage itself  intended  for  his  benefit.  The  right  of  subrogation  arises 
not  out  of  contract,  but  is  a  pure  equity,  and  allowed  only  where  it 
does  not  conflict  with  the  legal  or  equitable  rights  of  other  creditors  of 
the  common  debtor.  Greenlaw  v.  Pettit,  87  Tenn.  480,  11  S.  W.  357; 
Pom.  Eq.  Jur.  (1st  Ed.)  §  1419,  note  1.    Any  creditor  coming  with  a 
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debt  made  within  four  years  after  the  date  of  the  mortgage,  and  se- 
cured by  one  or  more  of  the  mortgagees,  is  within  the  restrictions  of 
the  mortgage  and  within  its  equity. 

We  therefore  conclude  that  the  district  court  erred  in  the  order 
made,  and  that  the  petitioner  is  entitled  to  share  ratably  with  the 
Third  National  Bank  in  the  benefits  of  the  mortgage.  The  order  will 
be  set  aside,  and  an  order  of  distribution  made  in  conformity  with  the 
view  here  expressed.  The  Third  National  Bank  will  pay  the  costs 
of  this  proceeding. 


(101  Fed.  710.) 

STONE,  CoUector.   v.   LAWDER  et  al. 

(Circuit  Court  of  Appeals.  Fourth  Circuit    May  1,  1900.) 

No.  329. 

Customs  Duties— Appraisal— Allowance  for  Damage. 

Under  Customs  Administrative  Act  1890,  §  23,  providing  that  "no  aUow- 
ance  for  damage  to  goods,  wares  and  merchandise  imported  into  the  United 
States  shall  hereafter  be  made  In  the  estimation  and  liquidation  of  duties 
thereon,"  but  that  the  importer  may  abandon  to  the  United  States  all 
or  any  portion  of  the  goods  included  In  any  invoice,  not  less  than  10  per 
cent,  of  the  total  value  or  quantity  of  the  Invoice,  and  be  relieved  from  the 
payment  of  duties  on  the  portion  so  abandoned,  an  importation  of  pine- 
apples in  bulk  included  in  a  single  invoice  must  be  considered  as  a  whole, 
and  the  importer  is  entitled  to  no  aUowance  on  account  of  damage  to  or 
deterioration  of  the  same,  but  must  pay  duty  on  the  entire  invoice,  unless 
a  portion  equal  to  10  per  cent  thereof  is  abandoned. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

John  C.  Rose,  U.  S.  Atty.,  for  appellant. 

Robert  H.  Smith  and  John  E.  Semmes,  for  appellees. 

Before  GOFP  and  SIMONTON,  Circuit  Judges. 

GOFF,  Circuit  Judge.  S.  M.  Lawder  &  Sons,  fruit  importers,  dur- 
ing the  year  1897  imported  a  number  of  cargoes  of  pineapples  in  bulk 
from  Governor's  Harbor,  B.  W.  I.,  to  the  port  of  Baltimore.  On  the 
discharge  of  the  cargoes  it  was  found  that  a  number  of  the  pineapples 
were  decayed,  and  that  they  had  gone  into  what  the  customs  officers 
called  "slush,"  having  thereby  entirely  lost  their  commercial  value. 
The  collector  assessed  duty  on  the  entire  amount  of  the  pineapples,  no 
matter  as  to  the  condition  they  were  in  when  they  were  brought  into 
the  port.  The  importers  protested,  claiming  that  they  were  not  liable 
for  the  duty  on  the  pineapples  that  had  gone  into  slush  before  the  car- 
go was  landed.  The  board  of  general  appraisers  reversed  the  action  of 
the  collector,  and  held  that  the  importers  v^ere  not  required  to  pay 
duty  on  such  decayed  and  worthless  pineapples.  TTie  collector  then 
appealed  from  such  decision  of  the  board  of  general  appraisers  to  the 
United  States  circuit  court  for  the  district  of  Maryland,  which  af- 
firmed said  decision,  and  from  the  decree  of  that  court  so  affirming 
such  decision  this  appeal  is  prosecuted. 
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At  the  time  of  such  importations  the  duty  on  pineapples  was  25 
per  cent,  ad  valorem.  The  number  of  pineapples  destroyed  by  decay 
in  the  importations  in  controversy  was  less  in  each  cargo  tiian  10 
per  cent,  of  the  whole  amount  of  the  invoice  The  appellant  insists 
that,  as  the  importers  could  not  abandon  all  or  any  pwtion  of  the  said 
importations  to  the  United  States,  and  could  not  claim  an  allowance 
for  damages  because  of  the  decay  of  said  pineapples,  the  duty  as  first 
assessed  by  the  collector  was  proper.  The  contention  of  the  appellant 
is  that  section  23,  c.  407,  Acts  1890,  approved  June  10,  1890  (Sopp. 
Rev.  8t.  p.  754),  applies  to  the  importations  in  question.  That  section 
is  as  follows: 

'That  no  allowance  for  damage  to  goods,  wares  and  merchandise  imported 
into  the  United  States  shall  hereafter  be  made  In  the  estimation  and  Uqnida- 
tion  of  duties  thereon;  but  the  importer  thereof  may,  within  ten  days  after 
entry,  abandon  to  the  United  States  all  or  any  portion  of  the  goods,  wares 
and  merchandise  included  in  any  invoice,  and  be  relieved  from  the  payment  of 
the  duties  on  the  portion  so  abandoned:  provided,  that  the  portion  so  aban- 
doned shall  amount  to  ten  per  centum  or  over  of  the  total  value  or  quantity 
of  the  invoice;  and  the  property  so  abandoned  shall  be  sold  by  public  auction 
or  otherwise  disposed  of  for  the  account  and  credit  of  the  United  States  under 
such  regulations  as  the  secretary  of  the  treasury  may  prescribe." 

Is  it  not  beyond  question  that  the  claim  of  the  appellees  in  this 
case  is  a  claim  for  an  allowance  for  damage  to  the  merchandise  un- 
ported  by  them?  Is  it  not  equally  clear  that,  under  the  section  of  the 
act  of  congress  we  have  quoted,  all  such  allowances  as  to  importations 
like  this  are  prohibited?  Under  fonner  tariff  acts  and  the  decisions  of 
the  courts  relating  thereto,  such  allowances  were  proper,  and  were 
frequently  made.  Marriott  v.  Brune,  9  How.  619,  13  L.  Ed.  282; 
U.  S.  V.  Southmayd,  9  How.  637,  13  L.  Ed.  290;  Weaver  v.  Saltonstall 
(C.  C.)  38  Fed.  493.  It  is  the  natural  inference  that  it  was  because  of 
the  many  claims  for  damages  so  presented,  and  the  persistent  efforts 
so  continuously  being  made  for  an  abatement  of  duties,  that  the  nei*- 
essity  for  the  change  in  the  legislation  referring  thereto  which  was 
made  in  the  tariff  administration  act  of  1890  (the  said  section  23  we 
have  mentioned)  was  suggested  to  congress.  By  that  section  a  radi- 
cal change  was  made,  and  all  allowances  for  damages  to  goods,  wares, 
and  merchandise  imported  into  the  United  States  were  absolutely  pro- 
hibited ;  but,  in  lieu  of  the  damages  theretofore  allowed,  the  importer 
was  himself  to  determine  what  goods  were  damaged,  by  abandonin<; 
all  or  any  portion  of  the  same,  thereby  relieving  himself  of  the  duties 
on  the  portion  so  abandoned,  provided  that  portion  amounted  to  10 
per  centum  or  over  of  the  total  value  or  quantity  of  the  invoice.  The 
word  "damage,"  as  used  in  said  section,  has  its  ordinary  signification, 
and  covers,  we  think,  all  claims  founded  on  injurious  changes  in  the 
condition  of  the  articles  imported,  occurring  after  they  leave  the  place 
of  shipment  and  before  they  reach  the  port  of  discharge.  It  will  be 
noted  that  the  portion  abandoned  must  amount  to  10  per  centum  or 
over  of  the  total  value  or  quantity  of  the  invoice,  and  not  of  the  goods, 
wares,  and  merchandise  as  discharged  at  the  port  of  entry.  The  words 
of  the  section  we  are  considering  seem  to  have  been  used  for  the  pur- 
pose of  meeting  the  language  of  the  courts  in  construing  former  acts 
relating  to  the  same  matter,  and  were  clearly  intended  to  compel  the 
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importer  to  pay  the  duties  on  his  importation,  unless  a  portion  of  the 
same  amounting  to  10  per  centum  or  over  of  the  total  value  or  quan- 
tity of  the  invoice  shall  be  abandoned  to  the  United  States,  in  which 
event  be  was  to  be  relieved  of  the  duty  on  the  part  so  abandoned, 
which  might  be  all  of,  a  greater  portion  of,  or  a  comparatively  small 
part  of,  the  total  importation. 

This  question  was  before  the  circuit  court  of  appeals  for  the  Second 
circuit,  and  that  court,  in  disposing  of  it,  used  this  language: 

•This  section  prohibited  allowance  for  damage,  unless,  within  a  specified 
time,  the  importer  should  abandon  to  the  United  States  his  damaged  goods,  In 
which  event  he  would  be  relieved  from  payment  of  the  duties  on  the  portion 
80  abandoned,  provided  it  amounted  to  10  per  centum  or  over  of  the  total 
amount  or  quantity  of  the  invoice.  This  provision  is  also  general.  It  pre- 
scribes the  prerequisites  for  damage  allowance,  and  is  applicable  to  all  articles 
except  those  which  are  or  may  be  specially  excepted,  as  is  now  the  case 
with  respect  to  damage  upon  imported  wines  and  liquors.  It  is  not  to  be  sup- 
posed that  it  was  the  Intention  of  the  legislature  to  take  one  article  out  of  the 
general  system,  unless  such  Intention  Is  clearly  manifest.  The  mere  statutory 
provision  by  which  Imported  broken  glass  is  duty  free  does  not,  in  our  opinion, 
modify  the  system  in  respect  to  the  article  of  damaged  glass.  The  cases  of 
Marriott  v.  Brune,  9  How.  619,  13  L.  Ed.  282,  Lawrence  v.  Caswell,  13  How. 
488.  14  L.  Ed.  235,  and  U.  S.  v.  Nash,  4  Cliff.  107,  Fed.  Cas.  No.  15,856,  In 
which  it  was  held  that,  if  the  quantity  or  the  weight  stated  In  the  Invoice  had 
been  diminished  by  leakage  or  by  loss  on  the  voyage,  the  duty  is  chargeable 
on  the  quantity  or  the  weight  actually  Imported,  are  not  conclusive  with  respect 
to  the  duties  to  be  imposed  upon  the  damaged  goods  where  the  aUowance  for 
damage  is  specially  regulated  by  statute.'*  U.  S.  v.  Bache,  8  C.  C.  A.  258, 
59  Fed.  762. 

We  do  not  find  it  necessary  to  consider  in  detail  the  testimony  re- 
lating to  the  method  resorted  to  by  the  customs  officers  for  the  pur- 
pose of  ascertaining  whether  or  not  the  quantity  of  decayed  pineap- 
ples amounted  to  10  per  centum  of  the  invoice,  as  the  insistence  of  the 
appellees  is  in  fact  based  on  their  right  to  exclude  entirely  the  whole 
.quantity  of  "slush,"  on  the  theory  that  the  same  was  not  in  fact  im- 
ported into  the  United  States.  This  contention  cannot,  in  our  opin- 
ion, be  sustained,  as  under  existing  law  an  importation  in  bulk  of 
pineapples  included  in  a  single  invoice  must  be  considered  as  a  whole, 
and  the  importer  thereof  is  entitled  to  no  allowance  for  damage  or 
deterioration  to  or  concerning  the  same,  and  must  pay  duty  on  the  en- 
tire invoice,  unless  a  portion  of  the  same  is  abandoned  by  him  under 
the  provisions  of  section  23  of  the  act  of  June  10, 1890. 

We  find  that  there  is  error  in  the  decree  complained  of,  and  there- 
fore the  same  will  be  reversed,  and  this  cause  will  be  remanded,  with 
instructions  that  such  further  proceedings  be  had  therein  as  are  indi- 
cated by  this  opinion.    Keversed. 
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aoi  Fed.  713.) 

UNITED  STATES  v.  STONE  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    B^bniary  9,  1900.) 

No.  85. 

Customs  Duties— CLASswicATiON—PARCHiiENT  Paper. 

Paper  made  from  wood  pulp  subjected  to  the  single  process  of  Immersion 
In  an  alkaline  solution,  while  sometimes  included,  in  commercial  language, 
in  the  general  class  of  parchment  paper,  is  usually  designated  commerciallj' 
as  ''imitation  parchment,"  '^parchment  No.  2,"  or  *'grease-proof  wrapping 
paper/'  and  is  not  dutiable  as  parchment  paper,  under  paragraph  308  of 
the  tariff  act  of  1894. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  was. an  appeal  to  the  circuit  court  by  Stone  and  others,  im- 
porters, from  a  decision  of  the  board  of  general  appraisers  affirming 
a  classification  for  duty  by  the  collector  of  certain  imported  mer- 
chandise. On  such  appeal  the  following  opinion  was  delivered  by 
TOWNSEND,  District  Judge: 

Ordinary  unsized  paper,  produced  from  rags,  and  treated  with  sulphuric 
acid,  after  being  subjected  to  two  separate  processes  presents  the  appearance 
of  parchment,  is  in  fact  parchment  paper,  and  is  commerdaUy  known  either 
as  **parchment  paper,"  •'parchment  No.  1,"  or  •'vegetable  parchment"  Paper 
made  from  wood  pulp,  subjected  to  only  the  single  process  of  immersion  in  an 
alkaline  solution*  is  commercially  known  either  as  •'imitation  parchment  pa- 
per," ••parchment  No.  2."  or  **grease-proof  wrapping  paper,"  and  is  sometimes 
included,  in  commercial  language,  in  the  general  class  of  parchment  papers. 
The  article  in  question  belongs  to  this  second  class.  It  was  classified  for  duty 
under  paragraph  306,  Schedule  M,  of  the  act  of  1891,  at  30  per  cent.,  as  parch- 
ment paper.  The  importers  protested,  claiming  that  it  was  dutiable  under 
paragraph  313  or  under  paragraph  310  of  said  act,  as  paper,  or  manufactures 
of  paper  not  specifically  provided  for.  It  Is  agreed  that  the  single  question 
in  the  case  is  whether  this  imitation  paper  has  acquired  the  commercial  desig- 
nation of  ••parchment  paper."  The  utmost  that  can  be  claimed  from  the  tes- 
timony is  that  it  may  be  so  included  in.  a  general  class  of  parchment  paper,  bat 
even  this  claim  is  doiibtful.  The  great  preponderance  of  the  most  trustworthy 
evidence  shows  that  the  commercial  designation  of  said  imitation  parchment 
is  not  ••parchment  paper."  The  decision  of  the  board  of  general  appraisers  is 
therefore  reversed. 

Harry  P.  Disbecker,  for  the  United  States. 

Albert  Comstock,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  CSrcuit  Judges. 

PER  CURIAM.    Affirmed  on  opinion  below. 
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(101  Fed.  714.) 

UNITED  STATES  V.   HAMPTON. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  1,  1900.) 

No.  321. 

PSKSIONB— MaTEBIALITT    OP    FALSE     STATEMENT    BY     APPLICANT— DEPENDENT 

Pension  Act. 

Rev.  St,  §  4716,  providing  that  "no  money  on  account  of  pensions  shall 
be  paid  to  any  person  ♦  ♦  •  -^ho  in  any  manner  voluntarily  engaged 
in  or  aided  or  abetted  the  late  Rebellion,"  was  not  repealed  by  implication 
by  Act  June  27,  1890  (26  Stat  c.  634),  known  as  the  "Dependent  Pension 
Act,*'  but  applies  to  pensions  granted  or  applied  for  under  said  act;  and  a 
false  statement  in  that  regard,  made  under  oath  by  an  applicant  under  that 
act  is  upon  a  matter  material  to  the  inquiry,  and  renders  him  subject  to 
prosecution  for  perjury. 

In  Error  to  tbe  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

The  defendant  in  error,  William  Hampton,  was  indicted  in  the  district  court 
of  the  United  States  for  the  Western  district  of  North  Carolina,  in  proper 
form,  for  perjury  in  making  a  false  oath  before  a  special  examiner  of  the 
pension  bureau  in  a  matter  material  to  an  inquiry  then  pending  before  the 
commissioner  of  pensions  touching  a  claim  of  said  William  EEampton  for 
pension,  by  stating  under  oath  in  an  affidavit,  to  wit,  "I  was  not  in  the  Con- 
federate army,"  which  statement  was  material  to  said  inquiry  and  was  not 
true;  the  said  William  Hampton  having  theretofore  served  as  a  soldier  in  the 
Confederate  army.  The  Jury  found  the  defendant  guilty,  and  he,  through  his 
counsel,  moved  in  arrest  of  judgment,  upon  the  ground  that  the  statement  was 
not  material  to  the  inquiry,  for  the  reason  that  the  application  for  a  pension 
by  said  William  Hampton  was  under  the  dependent  pension  act  of  June  27, 
1890,  and  that  section  4716  of  the  Revised  Statutes  of  the  United  States  was, 
by  implication,  repealed  by  the  said  act  of  June  27,  1890  (26  Stat.  c.  634). 
The  district  court  so  held,  and  the  motion  was  sustaitied,  and  the  Judgment 
arrested.  The  United  States,  through  its  attorney,  prayed  a  writ  of  error, 
and  has  brought  the  case  here. 

Spencer  Blackburn,  Asst.  U.  S.  Atty. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  MORRIS,  Dis 
trict  Judge. 

MORRIS,  District  Judge  (after  stating  the  facts  as  above).  Sec- 
tion 4716  of  the  Revised  Statutes  enacts  that  "no  money  on  account 
of  pension  shall  be  paid  to  any  person,  or  to  the  widow,  children  or 
heirs  of  any  person,  who  in  any  manner  voluntarily  engaged  in  or 
aided  or  abetted  the  late  Rebellion  against  the  authority  of  the  United 
States."  This  section  was  codified  from  the  act  of  March  3,  1873, 
§  23.  This  act  was  entitled  "An  act  to  revise,  consolidate  and  amend 
the  laws  relative  to  pensions,"  and  was  a  general  pension  act,  grant- 
ing pensions  to  the  officers  and  enlisted  men,  and  their  widows,  chil- 
dren, and  dependent  relatives,  who  had  served  in  the  military  and 
naval  service  of  the  United  States,  and  who  had  been  wounded,  in- 
jured, or  contracted  disease  in  the  line  of  duty.  The  act  was  an 
elaborate  general  law,  of  many  sections,  with  provisions  for  the  prac- 
tical working  of  the  pension  department,  and  providing  in  detail  who 
were  to  be  benefited,  how  application  for  pension  was  to  be  made, 
how  granted,  and  how  paid,  and  general  provisions  for  the  punish- 
41  C.C.A.— 40 
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ment  of  frauds,  which  were  afterwards  codified  as  part  of  title  57 
("Pensions")  of  the  Revised  Statutes  of  the  United  States.  By  act 
of  June  27,  1890,  congress  determined  to  grant  pensions  not  only  to 
those  who  had  been  wounded,  injured,  or  had  contracted  disease  in 
actual  service  in  the  line  of  duty,  but  also  to  all  soldiers  and  sailors 
of  the  United  States  who  had  served  during  the  war  of  the  Rebellion, 
and  who  were,  or  might  thereafter  be,  suffering  from  a  mental  or 
physical  disability  of  a  permanent  character,  not  the  result  of  their 
own  vicious  conduct,  which  incapacitated  them  from  manual  labor, 
so  as  to  render  them  unable  to  earn  a  support,  and  gave  to  them  a 
pension  of  not  less  than  f6  and  not  more  than  f  12  a  month,  propor- 
tioned to  the  inability  to  earn  a  support,  and  without  regard  to  rank. 
The  act  provided  that  persons  receiving  pensions  under  other  existing 
laws,  dr  whose  claims  were  pending  in  the  pension  office,  might  re- 
ceive the  benefit  of  the  act,  and  that  nothing  should  be  so  construed 
as  to  prevent  any  pensioner  thereunder  from  prosecuting  his  claim 
for  pension  under  any  other  general  or  special  act,  provided  that  no 
person  should  receive  more  than  one  pension  for  the  same  period.  It 
is  stated  in  the  record  that  it  was  under  this  act  of  1890  that  the  de- 
fendant was  applying  for  a  pension. 

This  act  of  June  27,  1890,  was  a  short  act,  of  four  sections,  the 
purpose  of  which  was  to  enlarge  the  existing  acts  so  as  to  give  a  pen- 
sion to  United  States  soldiers  and  sailors  of  the  war  of  the  Rebellion 
who  were  incapacitated  to  such  a  degree  as  to  be  unable  to  earn  a 
support,  and  also  to  provide  pensions  for  their  widows,  children,  and 
dependent  parents.  It  does  not  in  express  terms  repeal  any  existing 
acts, — not  even  those  inconsistent  with  it.  It  simply  enlarges  the 
class  of  persons  who  may  obtain  pensions,  and  guardedly  refrains 
from  affecting  any  existing  laws  with  regard  to  pensions.  It  is  not 
possible  to  argue  that  it  covers  the  whole  subject  of  the  prior  exist- 
ing laws,  and  was  intended  as  a  substitute  for  them.  To  contend 
that  the  pensions  under  this  act  of  1890  were  unaffected  by  the  gen- 
eral provisions  of  the  Revised  Statutes,  providing  that  pei^sions  could 
not  be  attached  or  assigned  or  pledged,  or  that  persons  presenting 
false  affidavits  concerning  claims  for  pensions  under  that  act  could  not 
be  punished  under  the  sections  of  the  general  act,  would  be  a  proposi- 
tion that  could  not  be  maintained.  It  is  familiar  law  that  repeals 
by  implication  are  not  favored  (McCool  v.  Smith,  1  Black,  459-470, 
17  L.  Ed.  218),  and  that  such  an  implication  arises  only  where  there 
is  positive  repugnance  between  the  new  law  and  the  old,  and  then 
only  to  the  extent  of  the  repugnancy  (In  re  Henderson's  Tobacco,  11 
Wall.  652-656,  20  L.  Ed.  235;  Chew  Heong  v.  U.  S.,  112  U.  S.  536- 
549,  5  Sup.  a.  255,  28  L.  Ed.  770;  U.  S.  v.  Matthews,  173  U.  S.  381- 
388,  19  Sup.  a.  413,  43  L.  Ed.  738;  Red  Rock  v.  Henry,  106  U.  S. 
596-601,  1  Sup.  Ct.  434,  27  L.  Ed.  251;  Appeal  Tax  CJourt  v.  Western 
Maryland  R.  Co.,  50  Md.  274-296).  We  can  find  no  repugnancy  what- 
ever in  the  present  case.  We  are  without  the  benefit  of  any  argument 
or  brief  on  behalf  of  the  defendant  in  error,  and  without  an  opinion  of 
the  trial  judge  giving  the  grounds  of  his  decisions,  except  the  state- 
ment in  the  order  signed  by  him  that  the  false  statement  was  not  ma- 
terial to  the  inquiry,  "in  that,  by  implication,  section  4716  of  the 
Revised  Statutes  of  tiie  United  States  was  repealed  by  chapter  634, 
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26  Stat.,"  which  is  the  act  of  June  27,  1890.    The  only  implication 
which  could  arise  would  be  from  the  language  of  the  act  of  June  27, 
1890,  "that  all  persons  who  served  ninety  days  or  more  in  the  mili- 
tary or  naval  service  of  the  United  States  during  the  late  war  of  the 
Rebellion,"  and  were  unable  to  earn  a  support,  should  be  entitled 
to  receive  a  pension,  and  from  the  contention  that  "all  persons"  meant 
all  persons,  whether  they  had  served  in  the  Confederate  army  or  not, 
without  reference  to  the  qualification  of  section  4716,  forbidding  the 
payment  of  pension  money  to  such  persons.    That  is  not  a  necessary 
implication,  nor  even  a  probable  one.    All  the  previous  acts  as  to 
which  section  4716  is  plainly  applicable  use  similar  language — such 
as  "all  i>ersons,"  "all  soldiers  and  sailors,"  "all  soldiers,  sailors  and 
marines" — to  express  the  class  to  whom  pensions  are  granted.    And 
in  several  acts  passed  before  the  act  of  June  27,  1890,  and  in  two 
passed  afterwards,  in  which  congress  saw  fit,  for  very  apparent  rea- 
sons, to  exempt  the  beneficiaries  from  the  restriction  of  section  4716, 
congress  did  so  by  express  language, — ^as,  for  example,  in  the  act 
of  March  9,  1878,  granting  pensions  to  the  survivors  of  the  War  of 
1812,  it  was  provided  that  section  4716  should  not  apply;  and  in  the 
act  of  January  29,  1887,  granting  pensions  to  the  survivors  of  the 
Mexican  War,  it  was  provided  that  section  4716  was  repealed  so  far 
as  pensioners  under  that  act  were  concerned.    And  by  the  act  of 
August  1,  1897,  it  was  provided  that  the  prohibition  contained  in 
section  4716  should  not  apply  to  persons  who  afterwards  enlisted  in 
either  the  navy  or  army  of  the  United  States,  and  who  while  in  such 
service  incurred  disability  from  wound  or  injury  received  or  disease 
contracted  in  the  line  of  duty;   and  in  the  act  of  July  27,  1892,  it 
was  provided  that  persons  who  had  served  in  certain  Indian  wai'S 
should  not  be  affected  by  section  4716.    From  the^  fact  that  no  such 
provision  was  inserted  in  the  act  of  June  27,  1890,  and  that  there  is 
no  apparent  reason  why  it  should  be,  we  think  it  cannot  be  success- 
fully maintained  that  there  is  any  ground  for  holding  that  the  act 
is  not  subject  to  the  general  regulation  of  section  4716,  prohibiting 
the  payment  of  any  money  on  account  of  pensions  to  a  pensioner  who 
had  been  engaged  in  the  Rebellion.    For  these  reasons,  we  think  that 
the  inquiry  as  to  the  previous  service  of  the  defendant  in  the  Confed- 
erate army  was  material,  and  that  the  granting  of  the  motion  in  ar- 
rest of  judgment  was  error,  and  should  be  reversed,  and  it  is  so  or- 
dered. 


aoi  Fed.  716.) 

McSHERRY  MFG.  CO.  v.  DOWAGIAC  MFG.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  8,  1900.) 

No.  772. 

L  Patents— Infringement— Equivalents. 

A  patentee,  although  not  a  pioneer  iuTentor,  but  an  Improver  only,  Is 
entitled  to  a  reasonable  range  of  equivalentSt  measured  by  the  advance  he 
has  made  over  older  machines,  and  is  not  limited  to  the  specific  form 
claimed  and  described,  unless  he  has  expressly  so  Umited  himself,  or  unless 
«ncb  limitation  is  necessary  in  order  to  save  his  patent  from  anticipation. 
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2.  Sahb— Grain- Drills. 

The  Hoyt  patent  No.  446,230.  for  an  Improvement  In  grain-drflls,  corew 
improvements  of  merit  over  prior  machines,  and  is  entitled  to  a  reasonable 
range  of  equivalents.  As  so  construed,  held  infringed  as  to  claims  1,  2,  3, 
4,  and  5. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
ern Division  of  the  Southern  District  of  Ohio. 

This  is  a  bin  in  equity  to  restrain  the  infringement  of  patoit  No.  446,230. 
granted  February  10,  1891,  to  W.  F.  Hoyt  for  an  improvement  in  grain-drills. 
The  court  below  held  the  patent  valid,  and  that  the  defendant  had  infringed  tbe 
first  tliree  claims,  but  that  the  evidence  failed  to  show  the  sale  of  any  drills 
embodying  the  elements  of  claims  4  and  5.  The  sixth  claim  of  the  patent 
was  not  Involved.  From  this  decree  both  parties  have  appealed, — ^the  eom- 
plalnant  from  so  much  of  the  decree  as  failed  to  find  infringement  of  the 
fourth  and  fifth  claims,  and  the  defendant  from  the  decree  finding  infringement 
of  claims  1,  2,  and  3.  The  object  of  the  invention,  as  stated  in  the  specifica- 
tions, "is  lo  provide  an  independent  spring-pressure  for  each  of  the  shoes  and 
covering-wheels  of  the  drill,  whereby  the  work  of  the»drill  Is  rendered  efficient 
In  uneven  ground,  and  to  provide  means  wherry  said  shoes  and  covering- 
wheels  may  be  raised  from  the  ground  when  the  implement  is  not  in  use.  or 
when  transporting  it  from  one  field  to  another."  l^e  claims  of  the  patent  in 
issue  are  as  follows:  "(1)  In  combination  with  the  transporting- wheels  and 
frame,  the  hopper,  shoe,  and  draft-rods,  the  latter  having  a  pivotal  connection 
with  the  frame,  the  damping-plates  having  a  pivotal  connection  with  the  draft- 
rods,  the  spring-metal  pressure-rods  attached  to  said  plates,  said  rods  eirtending 
rearwardly  of  the  hopper,  the  forked  arm  coupled  to  said  rods,  and  means  for 
raising  and  lowering  said  arm,  substantially  as  specified.  (2)  In  combination 
with  a  frame  of  a  grain-drill,  the  hopper  having  a  flange  at  the  upper  end, 
the  shoe  attached  to  the  hopper,  the  curved  draft-rods  leading  from  the  shoe 
and  having  a  pivotal  connection  with  the  frame  of  the  machine,  a  swinging 
head  located  between  the  upper  ends  of  the  draft-nods,  spring-metal  rods  at- 
tached to  the  swinging  head,  said  rods  extending  back  of  the  hopper  and  belor 
the  flange  thereof,  said  spring-metal  rods  being  coupled  to  an  arm,  said  aim 
having  means  for  raising  and  lowering  It,  and  means  for  locking  the  parts, 
for  the  purposes  set  forth.  (3)  In  combination  with  the  frame,  hopper,  shoe, 
and  draft-rods,  the  plates  pivotaUy  attached  between  the  upper  portions  of  said 
draft-rods*  said  plates  having  the  horizontal  shoulders,  said  shoulders  bearing 
upon  the  draft-rods,  the  spring-metal  rods  attached  to  said  plates  and  passing 
rearward  of  and  on  opposite  faces  of  the  hopper,  and  means  for  applying 
pressure  to  the  rear  ends  of  said  spring-metal  rods,  for  the  purpose  specified. 
(4)  In  a  grain-drill,  the  combination  of  the  wheels  and  main  frame,  of  a  hop- 
per, shoe,  and  draft-rods  having  a  pivotal  connection  with  the  frame,  means  for 
applying  spring-pressure  to  the  shoe,  comprising  the  pressure^rods  having  their 
forward  ends  coupled  to  the  draft-rods  and  a  lever  at  the  rear  ends,  a  wheel 
traveling  In  the  path  of  the  shoe,  and  spring-metal  rods  coupling  said  wheel 
and  Its  Journal-bearing  with  the  spring-pressure  rods,  substantially  as  indi- 
cated. (5)  In  a  seed-drill  having  a  hopper,  shoe,  and  draft-rods,  the  hopper 
having  a  projection  on  its  periphery  at  the  top,  plates  pivoted  between  the 
upper  end  portions  of  the  draft-rods,  spring-metal  rods  clamped  between  said 
plates,  means  for  raising  and  lowering  the  rear  ends  of  said  rods,  and  a  wheel 
traveling  in  the  rear  of  the  shoe,  said  wheel  having  a  spring-pressure  connec- 
tion with  the  spring-metal  rods  leading  from  the  draft-rods."  The  first  three 
claims  are  for  the  drill  without  the  press-wheel  attachment.  The  next  two 
are  for  the  drill  with  the  press  or  covering  wheel  attachment.  Fig.  1  of  the 
patent  is  an  end  elevation  of  the  drill,  with  one  of  the  transporting  wheels 
removed,  and  showing  the  frame  broken  away.  Fig.  2  is  a  perspective  view 
of  a  portion  of  the  drill  embodying  the  improvements  of  the  patent  Pig.  4 
Is  an  enlarged  perspective  of  the  clamping-plates  detached,  between  which  the 
spring-pressure  rods  of  the  shoe  and  covering-wheel  are  adapted  to  be  secured. 
Fig.  5  is  a  perspective  view  of  the  scraper-plate  and  cap,  adapted  to  be  secnred 
to  the  rear  ends  of  the  spring-pressure  rods  of  the  covering-wheeL  These  fig- 
ures are  set  out  on  the  following  page  for  purposes  of  llliBtration. 
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Charles  M.  Peek,  for  appellant  and  cross  appellee. 
Fred  L.  Chappell,  for  appellee  and  cross  appellant. 

Before  TAFT,  LURTON,  and  DAY,  Circuit  Judges. 

LURTON,  Circuit  Judge,  having  made  the  foregoing  statement  of 
the  case,  delivered  the  .opinion  of  the  court. 

The  patent  to  Hoyt  was  for  improvements  in  that  class  of  grain- 
drills  generally  known  as  a  "shoe  drill,"  Such  drills  are  used  for 
Howing  small  grain  in  rows;  the  grain  being  dropped  from  a  hopper 
into  a  furrow  cut  in  the  ground  by  a  knife  or  point,  called  the  ^^shoe," 
and  then  covered  by  a  heavy  chain  dragged  behind,  or,  as  in  the 
case  of  the  structure  covered  by  the  fourth  and  fifth  claims  of  Hovt's 
patent,  by  a  press  or  covering-wheel  following  the  shoe.  Hie  an- 
swer put  in  issue  the  novelty  and  patentability  of  the  invention  of 
the  patent.  That  issue  was  found  against  the  defendants.  No  er- 
ror has  been  assigned  upon  that  portion  of  the  decree,  and  the  onlv 
questions  for  our  consideration  arise  upon  the  defense  of  noninfringe- 
ment. 

The  McSherry  Manufacturing  Company  make  and  sell  a  drill  which 
closely  imitates  the  structure  of  the  first  three  claims  of  the  patent 
in  suit.  The  defense  is  that  the  drill  made  by  the  McSheiTy  Com- 
pany does  not  include  the  "clamping-plates"  of  the  first  claim,  nor 
any  equivalent  therefor.  That  claim  calls  for  "clamping-plates  hav- 
ing a  pivotal  connection  with  the  draft-rods,  and  spring-metal  pres- 
sure-rods attached  to  said  plates."  The  draft-rods  mentioned  are 
the  rods,  H,  of  the  figure  above.  They  are  the  rods  connecting  the 
shoe,  E,  with  the  frame  of  the  drill,  and  curve  upwardly,  and  are 
slightly  diverging,  their  upper  ends  being  pivotally  attached  on  the 
trunnions  of  plates  secured  to  the  under  face  of  the  front  edge  of 
the  frame,  C.  The  draft-rods  of  the  defendants'  structure  have  same 
construction  and  pivotal  attachment.  The  spring-pressure  rods  of 
the  shoe  are  the  rods,  I,  of  Figs.  1  and  2,  shown  on  page  718.  'Riese 
spring-pressure  rods,  and  a  means  for  connecting  them  with  the 
draft-rods,  are  thus  described  in  the  specifications: 

**I  indicates  tlie  spring-pressure  rods  of  the  shoe.  Said  rods  are  formed  ol 
one  piece  bent  to  a  loop  at  their  forward  ends,  as  shown  in  Fig.  4,  and  extend- 
ing rearwardly  on  each  side  of  the  hopper,  P.  The  rear  ends  thereof  are 
pivotally  attached  to  the  bifurcated  end,  h,  of  the  arm,  O,  as  shown  In  FU;.  2, 
the  upper  end  of  said  arm  being  pivoted  at  r  to  the  free  or  outer  end  of  the 
swinging  arm,  N,  the  opposite  end  of  the  arm.  N,  being  permanently  secnred 
at  ri  to  the  roclc-shaft,  K,  which  extends  along  the  rear  edge  of  the  machine- 
frame,  and  which  is  actuated  by  the  lever,  M,  attached  thereto.  The  forwird 
looped  end  of  the  rods,  I,  Is  secured  between  the  clamping-plates,  P,  Pi,"  which 
are  provided  with  the  grooves,  ci  (see  Fig.  4),  In  their  adjacent  faces,  that 
receive  said  rods,  and  in  which  they  are  firmly  held  by  the  bolt,  i,  passing 
through  said  plates,  which  draws  them  tightly  together  upon  said  rods.  The 
under  plate,  P,  of  said  clamping-plates  is  provided  with  the  lugs,  e,  having  eyes 
therein  that  are  adapted  to  receive  the  bolt,  d,  which  passes  loos^  there- 
through. The  ends  of  said  bolt  pass  through  the  adjacent  faces  of  the  draft- 
rods.  H,  and  are  firmly  secured  therein,  as  shown  in  Figs.  2  and  3,  by  which 
means  the  forward  ends  of  the  pressure-rods,  I,  are  plvotaUy  coupled  to  the 
draft-rods.  The  lugs,  e,  of  the  plate,  P,  extending  between  the  draft-rods,  H. 
keep  the  upper  ends  of  said  rods  spread  and  in  contact  with  the  trannlons, 
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c,  of  the  supporting-plates,  b.  The  plate,  P,  Is  also  provided  with  the  horizon- 
tal shoulders,  v,  on  each  side  thereof,  that  are  adapted  to  engage  the  upper 
edge  of  the  rods,  H,  for  purposes  hereinafter  described." 

In  the  McSherry  structure  there  are  found  the  same  two  spring- 
pressure  rods,  I,  one  lying  on  each  side  of  the  hopper,  F. .  The  mode 
in  which  these  rods  are  pivotally  attached  to  the  draft-rods  differs  in 
detail  from  that  of  the  patent.    The  appellants'  spring-rods,  instead 
of  being  looped  and  held  between  "clamping-plates'^  pivotally  at- 
tached to  the  drag-bars,  are  divided  and  directly  attached  to  the 
draft-rods  by  means  of  an  eye  formed  on  the  forward  end  of  each 
rod,  which  is  adapted  to  receive  a  bolt  which  passes  through  the 
draft-rods  near  their  upper  ends;  the  bolt  forming  the  pivotal  con- 
nection between  the  spring-rods,  I,  and  the  draft-rods,  H.    Pivoted 
on  the  same  bolt  is  a  plate,  which  defendants'  expert  calls  a  "wedge- 
plate,"  having  lugs  formed  upon  it  which  lie  between  the  spring-rods 
and  the  draft-rods,  and  engage  the  latter,  thereby  transmitting  the 
pressure  of  the  spring-rods  to  the  shoe  through  the  draft-rods.    It 
is  true  that  the  defendants'  structure  has  no  clamping-plates,  either 
rigidly  or  pivotally  attached  to  its  draft-rods.    But  clamping  is  but 
one  way  of  attaching  one  thing  to  another.    Attachment  may  be 
made  in  many  ways  without  clamping.    But  what  are  the  functions 
of  Hoyt's  clamping-plates?     The  thing  he  wanted  to  do,  and  the 
thing  essential  to  the  proper  transmission  of  pressure  to  his  shoes 
and  covering-wheels,  was  to  make  a  pivotal  connection  between  his 
spring-pressure  rods  and  his  draft-rods,  so  that  pressure  might  be 
transmitted  or  withdrawn  through  the  engagement  of  the  pressure- 
rods  with  the  draft-rods.    Whether  this  connection  should  be  made 
by  clamping  the  rear  ends  of  his  spring-pressure  rods  between  clamp- 
ing plates  bolted  together,  the  clamping-plates  being  pivotally  at- 
tached to  a  bolt  rigidly  connecting  the  upper  ends  of  the  diverging 
draft-bars,  or  by  attaching  the  rear  ends  thereof  by  means  of  eyes  to 
a  bolt  attached  pivotally  to  the  upper  ends  of  the  draft-bars,  was  a 
matter  of  form.    Whether  the  connection  was  made  in  one  way  or 
the  other,  it  was  essential  that  the  pressure-bars  should  engage  the 
draft-bars  in  order  that  they  might  transmit  pressure  through  the 
latter  to  the  shoes.    Hoyt  provided  for  such  engagement  by  lugs  on 
each  side  of  his  clamping-plates.    The  defendant  did  the  same  thing 
by  lugs  on  a  plate  which  they  attached  to  the  bolt  passing  through 
the  eyes  at  rear  ends  of  their  pressure-bars.    The  essential  thing  in 
both  cases  was  a  means  for  transmitting  the  lever-regulated  pressure 
of  the  spring-pressure  bars  to  each  shoe  and  covering-wheel  inde- 
pendently of  each  other  and  of  every  other  shoe  and  wheel.    Each 
has  used  substantially  the  same  means.    The  mode  in  which  the  con- 
nection should  be  made  between  the  pressure  and  drag  bars  was  a 
matter  of  form.    The  clamping-plates  of  Uoyt's  patent  are  not  of  the 
essence  or  substance  of  his  invention.    It  was  one  way,  and  a  con- 
venient way,  for  making  such  a  pivotal  connection  as  was  desired. 
The  defendants'  pivoted-bolt  and  wedge-plate,  having  lugs,  the  pres- 
sure-bars being  attached  by  eyes  to  the  bolt,  is  mechanically  an 
equivalent  for  the  pivoted  clamping-plates,  having  lugs;    the  pres- 
sure-bars being  attached  by  clamping-plates  between  said  plates  of 
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the  patent  The  parts  accomplish  the  same  function  in  the  same 
way,  and  constitute  what  in  the  second  claim  is  called  a  ^swinging 
head."  But  it  is  insisted  that  the  patentee,  by  the  language  of  his 
claims,  and  by  the  history  of  the  art,  must  be  limited  to  the  precise 
mode  of  connecting  his  pressure-bars  and  draft-bars  described  in  his 
specifications  and  called  for  in  his  claims, — in  other  words,  that  the 
patent  is  not  infringed  unless  clamping-plates  form  an  element  in 
the  infringing  structure.  The  ease  turns  here.  Grain-drills  were 
old.  Shoes  and  press-wheels  are  elements  found  in  other  structures. 
The  combination  was  regarded  as  suflSciently  novel  to  justify  a  pat- 
ent, and  defendants  do  not  deny  its  validity.  None  of  the  older 
patents  which  have  been  introduced  show  a  mechanism  which  seems 
to  combine  the  advantages  and  effectiveness  of  the  structure  of  the 
patent.  The  same  may  be  said  of  drills  not  covered  by  any  patent, 
so  far  as  the  proof  in  this  case  goes.  It  is  not  always  easy  to  point 
out  with  precision  just  what  marks  the  difference  between  a  new  and 
successful  structure  and  an  old  and  less  satisfactory  mechanism. 
That  Hoyt's  drill  is  a  marked  improvement  over  older  structures  is 
most  clear,  on  the  evidence.  Its  lightness,  durability,  simplicity  of 
construction  and  operation,  seem  established.  Its  long,  elastic 
springs  give  it  a  wide  range  of  action  over  uneven  surfaces.  It 
needs  few  repairs.  These  qualities  have  contributed  to  its  popu- 
larity, and  brought  it  into  extensive  use.  The  novelty  of  the  com- 
bination is  not  disputed.  Its  utility  and  success  are  proven  facte. 
There  is  nothing  in  the  history  of  the  art,  as  developed  in  this  rec- 
ord, which  would  make  it  necessary  that  Hoyt  should  be  limited  to 
clamping-plates  pivotally  attached  to  the  draft-bars,  as  a  means  of 
pivotally  connecting  his  pressure  and  draft  bars.  It  is  true  that  he 
calls  for  clamping-plates  in  his  claims,  and  that  he  does  not  claim 
any  other  method  of  making  his  connection.  But  he  has  not  shown 
any  intention  to  confine  himself  to  that  specific  mode  of  connection. 
The  form  he  describes  and  claims  is  not  of  the  essence  of  his  inven- 
tion, and  the  law  allows  a  patentee  any  form  which  is  the  equivalent 
of  that  claimed,  unless  he  has  expressly  limited  himself  to  the  one 
claimed  and  described,  or  unless  it  is  necessary  to  limit  him  to  the 
specific  form  in  order  to  save  his  patent  from  anticipation.  Hovt 
was  not  a  pioneer.  But  his  invention  is  clearly  a  meritorious  one. 
In  such  case  he  is  not  cut  off  from  a  reasonable  range  of  equivalents 
measured  by  the  advance  he  has  made  over  older  machines.  In 
Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  36  C.  0.  A.  375,  94 
Fed.  524,  w^e  said: 

**To  be  entitled  to  the  benefit  of  the  doctrine  of  equivalents.  It  l8  not 
essential  that  the  patent  shall  be  for  a  *ploneer  Invention/  In  the  broad  sense 
of  that  term.  If  his  Invention  Is  one  which  has  marlsed  a  decided  step  in  the 
art,  and  has  proven  of  value  to  the  public,  he  will  be  entitled  to  the  benefit 
of  the  rule  of  equivalents,  though  not  in  so  liberal  a  degree  as  if  his  inTention 
was  of  primary  character.  Mr.  Justice  Jackson,  in  MiUer  v.  Manufacturing 
Co.,  151  U.  S.  186,  207,  14  Sup.  a.  310,  318,  38  L.  Ed.  131,  said,  *The  range 
of  equivalents  depends  upon  the  extent  and  nature  of  the  invention.'  The 
meritoriousness  of  an  improvement  depends — First,  upon  the  extent  to  which 
the  former  art  taught  or  suggested  the  step  taken;  and,  seOond«  upon  the  ad- 
vance made  in  the  usefulness  of  the  machine  as  Improved." 
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In  discussing  the  seventh  claim  of  the  Chambers  patent,  in  Pen- 
field  V.  Chambers  Bros.  Co.,  34  C.  C.  A.  579,  587,  92  Fed.  639,  Judge 
SeTerens  stated  the  rule  of  equivalents  very  clearly,  by  saying: 

•This  inventioD,  although  an  improvement,  was  one  of  great  merit,  and  a 
large  advance  upon  anything  which  had  gone  before.  The  doctrine  of  Miller 
V.  Manufacturing  Co..  151  U.  S.  205,  14  Sup.  Ct.  310,  38  L.  Ed.  121,  is  invoked 
to  prove  that  where  an  invention  reiates  to  an  improvement,  merely,  the  in- 
ventor is  restricted  to  the  precise  construction  which  he  has  detailed.  But  I 
take  it  that  that  doctrine  is  not  absolute,  and,  when  rightly  construed  and 
expounded,  means  this:  That  the  rule  applicable  to  the  determination  of 
equivalency  depends  upon  the  importance  and  the  breadth  of  the  original  inven- 
tion, and  does  not  depend  upon  the  question  whether  it  was  the  first  in  the 
field  relating  to  that  subject,  but  upon  the  degree  of  advancement  which  the 
inTention  has  made  in  newness  of  discovery  and  utility;  for  there  may  be  as 
much  merit  in  bringing  on  a  large  illumination  from  a  feeble  start,  as  in  the 
conception  of  the  first  beclouded  idea  which  may  have  originated  the  course 
of  stody  and  discovery  along  that  line.  The  rule  is  not  a  hard  and  fast  one, 
but  measures  equivalents  by  looking  to  see  what  has  been  accomplished  before, 
and  finding  whether  the  combination,  read  broadly,  had  been  anticipated,  or 
whether,  having  reference  to  what  had  already  been  shown,  the  claim  must 
be  Umited  to  the  precise  construction  in  order  to  save  it  as  being  new;  for 
the  constant  rule  is  to  give  to  the  inventor  the  benefit  of  all  that  he  has 
invented.  If  he  has  improved  only  a  little,  he  has  only  a  correspondingly  nar- 
row standing  ground.  If  he  has  improved  much  and  widely,  the  area  of  the 
field  in  which  he  is  to  be  protected  is  enlarged  to  the  limits  of  what  his  in- 
vention has  made  its  own." 

To  the  same  effect  are  McCormick  Harvesting  Mach.  Co.  v.  Aalt- 
naan,  Miller  &  Co.,  16  C.  C.  A.  259,  69  Fed.  371;  and  Muller  v.  Tool 
Co.,  23  C.  C.  A.  357,  366,  77  Fed.  621.  The  second  and  third  clauns  of 
the  patent  are  substantially  identical  with  the  first.  The  swinging 
head  of  the  second  claim  is  the  pivoted  clamping-plates  of  the  first 
claim.    If  the  first  claim  is  infringed,  the  second  is,  also. 

As  to  the  fourth  and  fifth  claims  of  the  patent:  These  include 
the  structure  of  the  first  three  claims,  with  the  press  or  covering- 
wheel  added.  By  a  stipulation,  defendants  admitted  that  prior  to 
this  suit  they  have  made  and  sold  grain-drills,  with  press- wheel  at- 
tached, such  as  shown  on  page  16  of  an  illustrated  catalogue  issued 
by  them.  Their  superintendent,  Horace  G.  Swope,  testified  that  they 
had  in  stock  some  300  press-wheels  and  spring  attachments  such  as 
shown  by  the  drawing  in  the  catalogue  above  referred  to,  but  that 
none  had  been  made  or  sold  since  his  connection  with  the  business, 
which  began  in  December,  1895.  This  suit  was  begun  in  March, 
1897.  There  is  no  other  evidence  as  to  the  actual  sale  of  such  press- 
wheel  attachments  than  that  contained  in  the  stipulation  referred  to, 
though  it  is  shown  that  since  December,  1895,  such  attachments 
have  not  been  advertised  in  catalogues  issued  since  that  date.  In 
this  condition  of  the  evidence,  the  learned  circuit  judge  held  that 
complainant  had  failed  to  establish  infringement  by  failure  to  show 
sales  of  drills  including  the  press-wheel  attachment  of  the  fourth  and 
fifth  claims.  In  this  we  think  he  erred.  The  stipulation  shows  that 
sales  of  drills  including  the  press-wheel  attachment  had  been  made 
at  some  time  prior  to  the  filing  of  the  suit,  and,  although  Swope's 
evidence  shows  that  no  sales  had  been  made  since  his  connection 
with  the  McSherry  Company,  there  were  on  hand  some  300  of  the  infrin- 
ging parts.    An  injunction  should  go  against  any  sale  of  the  drill 
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with  such  parts  attached,  and  for  an  accounting  by  reason  of  sales 
heretofore  made.  That  the  press-wheel  attac^ent  infringes,  we 
have  no  doubt.  The  only  difference  between  the  structure  of  the 
Hoyt  patent,  under  its  fourth  and  fifth  claims,  not  heretofore  dealt 
with,  is  that  defendants  have  united  the  draft  and  spring-pressure 
rods  of  the  covering- wheel,  G,  about  halfway  back  of  the  hopper,  H, 
into  one  part,  and  doubled  it  back  on  itself,  and  then  attached  the 
upper  end  thereof  to  the  shoe  spring-pressure  rods,  I,  of  the  patent, 
in  substantially  the  method  of  the  patent.  This  is  a  mere  change 
of  form.  The  function  is  the  same.  Pressure  is  transmitted  to  the 
covering- wheel  from  the  shoe  spring-pressure  rods  through  the  part- 
ly-united covering-wheel  pressure-rods  in  substantially  the  same  way 
as  in  the  method  of  the  patent.  The  decree  must  be  modified  so  as 
to  find  the  fourth  and  fifth  claims  infringed,  and  in  all  other  respects 
aflftrmed.  The  McSherry  Manufacturing  Company  will  pay  costs  of 
both  appeals. 


aoi  Fed.  723.) 

FRY  v.  ROOKWOOD  POTTERY  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  8,  1900.) 

No.  74a 

1.  Patents— Invention— Transferring  Appliance  to  Another  SrinLAR  Art. 

The  art  of  painting  on  canvas  or  paper  is  so  nearly  allied  to  that  of  paint- 
ing or  decorating  clay  ware  that  no  patentable  invention  Is  involved  in 
transferring  the  use  of  an  atomizer  for  applying  pigments  from  one  art 
to  the  other. 

2.  Same— Decorating  Pottery  Ware. 

The  Fry  patent,  No.  399,029,  for  an  Improvement  in  the  art  of  decorat- 
ing pottery  ware,  is  void  for  want  of  patentable  invention  and  for  antici- 
pation, particularly  by  the  "air  brush"  or  atomizer  for  applying  pigments 
to  all  surfaces,  patented  by  Peeler  and  improved  by  Walkup. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

L.  M.  Hosea,  for  appellant 

R.  H.  Parkinson  and  G.  B.  Parkinson,  for  appellees. 

Before  LURTON  and  DAY,  Ch^cuit  Judges,  and  SEVEBENS,  Dis- 
trict Judge. 

LURTON,  Circuit  Judge.  This  is  a  bill  to  restrain  infringement  of 
patent  No.  399,029,  of  March  5,  1889,  granted  to  Laura  A.  Fry  for 
^n  "improvement  in  the  art  of  decorating  pottery  ware."  The  an- 
swer denied  novelty,  and  averred  that  the  improvement  had  been  de- 
scribed in  printed  publications  prior  to  the  alleged  invention  of  the 
complainant,  in  a  patent  to  L.  Walkup,  of  May  6,  1884,  a  patent  to 
A.  Peeler,  of  April  25,  1882,  in  the  life  of  Josiah  Wedgewoal,  m  the 
"History  of  the  Ceramic  Art,"  and  in  other  publications;  and  that 
the  process  had  been  known  and  in  public  use  prior  to  complainanfs 
invention  by  Peeler,  Walkup,  Whipple,  Ligowsky  Clay  Pigeon  Com- 
pany, the  Matt  Morgan  Art  Pottery  Company,  Carter,  Cincinnati 
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School  of  Design;  and  that  the  patent  was  void  for  want  of  novelty. 
Tlie  specifications  of  the  Fry  patent  thus  state  the  invention  and 
method  of  application: 

•*My  invention  consists  In  the  application  to  the  surface  of  the  ware  after 
the  article  has  received  Its  final  shape,  rnd  before  it  is  finally  glazed  or  fired, 
suitable  coloring  matter  in  the  form  of  a  cloud  or  spray,  as  hereinafter  de- 
scribed,  whereby  a  particularly  soft,  delicate  background  or  shading  is  pro- 
duced upon  the  ware,  which  may  be  made  to  gradually  fade  or  vanish  in  one 
or  more  directions,  and  to  blend  from  one  color  to  another  without  any  per- 
i?^tlble   Une  of  demarkation.    It  consists,  furthermore,  in  heating  the  ware 
when  hard  or  glazed  upon  the  surface,  and  thereafter  applying  the  coloring 
matter,   in  manner  as  hereinafter  described,  to  the  hot  surface,  and  finally 
firing  or  glazing  the  decorated  article.    To  carry  my  invention  into  effect  the 
coloring-matter  is  blown  upon  the  surface  of  the  ware— either   in  its  soft 
state,   in  the  *bisque*  state,  or  on  the  glaze  before  firing — in  the  form  of  a 
<rloud   or  atomized  spray  or  mist,  produced  by  means  of  any  of  the  usual 
forms  of  atomizers  which  are  operated  by  an  air  blast,  or  a  steam  blast,  or  by 
the  lungs  of  the  operator,  and  which,  being  well  known,  need  not  be  herein 
-described.    After  the  ware  has  thus  been  decorated,  the  color  is  fixed  by  firing 
the  ware  in  the  customary  manner.    I  employ  the  coloring  matter  either  in  a 
liquid  or  semillquid  foi*m,  or  in  the  form  of  a  very  dry,  almost  impalpable, 
powder,  as  desired.    As  the  coloring  matter  is  blown  from  the  tube  of  the 
atomizer,  and  carried  therefrom  in  a  cloud  of  fine,  almost  imperceptible,  parti- 
cles, it  may  be  readily  directed  upon  the  article  in  such  manner  as  may  be 
found  best  adapted  to  produce  the  desired  effect,  the  application  being  freely 
made  where  the  color  is  to  be  intense,  and  more  delicately  made  in  proportion 
as  the  color  effect  Is  to  be  delicate,  or  otherwise  varied  as  the  taste,  skill,  or 
ingenuity  of  the  operator  may  dictate.    A  single  color  may  thus  be  applied 
to  a  color  ground,  or  different  colors  may  be  applied  separately,  or  by  means 
of  separate  atomizing-jets  several  colors  may  be  applied  simultaneously.    By 
this   process  delicate   clouding — if   'clouding*   it  may   be   called — is   produced 
entirely  free  from  outline  and  possessing  a  peculiarly  delicate  *vanish';    and 
where  two  colors  merge  a  peculiar  softness  of  blending  is  secured,  which  may 
not  otherwise  be  obtained.    A  variety  of  new  and  beautiful  effects  may  also 
be  obtained  which  it  is  not  necessary  herein  to  describe.    The  coloring-matter 
and  the  glazing  material  for  the  clay  ware  may  be  mixed  together,  and  applied 
to  the  article  by  my  process,  or  the  coloring  matter  may  be  applied  as  above 
-described,  and  the  glaze  thereafter  applied  by  the  usual  process  of  dipping  and 
firing.    Where  the  clay  ware  to  be  colored  and  decorated  has  been  once  fired, 
and  is  not,  therefore,  sufficiently  absorbent,  I  heat  the  same  l)efore  blowing 
the  color  thereon,  the  effect  of  the  heat  of  the  article  being  to  cause  the  liquid 
coloring  matter  to  quickly  dry  without  marring  the  effects  which  are  sought 
in  its  application.    I  am  aware  that  coloring  matter  in  a  liquid  state  has  here- 
tofore been  applied  to  the  glazed  surfaces  of  china  ware  by  sprinkling  or  spat- 
tering the  same  thereon  with  the  aid  of  a  comb  and  brush,  the  comb  being 
passed  over  the  brush  dipi;>ed  in  the  coloring  matter  in  such  manner  as  to 
cause  the  latter  to  fly  off  in  fine,  independent  drops  or  particles,  this  process 
being  technically  known  as  'spatter  work,*   and  I  make   no  claim   thereto. 
My  improved  process  differs  from  spatter  work  in  tliat,  instead  of  being  spat- 
tered in  small,  independent  drops,  the  color  is  laid  ui>on  the  ware  in  a  cloud 
or  sheet  of  almost  imperceptible  spray  or  mist,  producing  very  different  effects, 
and  such  as  have  hitherto  been  unknown. 

"I  claim  as  my  invention:  (1)  The  improvement  in  the  art  of  decorating 
articles  of  clay  ware  which  consists  in  blowing  an  atomized  spray  or  cloud  of 
coloring  matter  upon  the  surface  thereof,  and  thereafter  fixing  the  same  by 
firing,  substantiallv  in  manner  as  described.  (2)  The  improvement  in  the  art 
•of  decorating  clay  ware  which  consists  in  heating  the  surface  and  blowing  upon 
the  heated  surface  an  atomized  spray  or  cloud  of  coloring  matter,  and  there- 
after fixing  the  same  by  firing,  substantially  in  manner  as  described.** 

The  discussion  of  this  case  bv  the  learned  circuit  jndge  (90  Fed. 
494)  is  80  full  and  satisfactory  that  we  are  content  to  affirm  the  de- 
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cree  of  the  circuit  court  upon  the  opinion  of  that  court,  which,  so 
far  as  it  relates  to  the  question  of  patentability,  was  as  follows: 

*'It  is  conceded  that  the  defendants  only  infringe  the  first  claim  of  the  patent 
covering  the  application  of  color  to  the  clay  in  its  green  state  before  it  is  fired 
at  all.  Color  is  applied'  to  pottery  by  the  use  of  mineral  pigments  carried  in 
a  solution  of  clay.  These  are  technically  caUed  'slips.'  The  gist  of  Miss  Fry's 
improvement  was  the  spraying  of  these  slips  by  the  use  of  an  atomizer  upon 
the  green  clay  molded  into  the  desired  form.  Every  other  step  in  the  process 
which  she  descrll)es  was  old.  The  application  of  the  color  to  the  green  clay 
before  any  firing  was  confessedly  old  in  the  making  and  decorating  of  the  pot- 
tery. The  only  change  claimed  to  have  been  effected  was  in  the  means  by 
which  the  color  was  applied,  to  wit,  by  atomizing,  rather  than  by  a  brush.  The 
only  question  for  the  court  to  decide  is  whether,  in  what  liad  been  done  be- 
fore, there  was  a  palpable  suggestion  of  atomizing  and  spraying  color  upon 
pottery  as  a  means  of  getting  better  effects  in  the  decoration.  It  is  to  be 
borne  in  mind  in  determining  such  a  question  that  the  function  of  the  court  is 
not  to  consider  what  Miss  Fry's  actual  knowledge  of  the  prior  art  was,  and 
then  to  decide  whether,  with  such  knowledge,  what  she  did  involved  real  in- 
vention; but  the  court  Is  bound  to  assume  that  she  knew  everything  about 
the  art  of  applying  color  to  pottery  or  kindred  surfaces  which  was  contained 
in  printed  publications  or  in  the  public  history  of  the  art,  and  upon  that  as- 
sumption say  whether  the  step  she  took  in  the  art  required  the  exercise  of 
the  inventive  faculty.  Approaching  the  question  thus  limited,  we  find  that 
in  the  Chinese  method  of  decorating  pottery  it  had  been  common  to  blow  upon 
the  aiiicles  to  be  decorated  in  the  green  clay  the  color  through  a  bambo  pipe 
having  stretched  across  the  end  of  It  a  piece  of  gauze  or  other  material  for 
dividing  the  pigment  into  fine  particles,  and  thereby  produce  a  spraying  effect 
TSi'o  pieces  of  pottery  thus  decorated  have  been  exhibited  to  the  court  It  wis 
old  to  use  a  mouth  atomizer  in  blowing  upon  paintings  shellac  or  other  fixative 
necessary  to  preserve  them.  It  was  old  to  use  the  same  process  with  charcoal 
sketches.  In  this  condition  of  the  art,  Abner  Peeler,  on  October  1,  1881,— three 
years  before  Miss  Fry  claims  to  have  conceived  her  invention, — applied  for  a 
patent  for  a  paint  distributor,  and  the  patent  was  issued  to  him  on  April  25, 
1882.  He  says  in  his  specifications:  tMy  invention  relates  to  an  improvement 
in  devices  for  distributing  pigments,  the  object  being  to  apply  to  surfaces  of 
any  character  all  kinds  of  liquid  coloring  matter  in  a  state  of  extreme  attenua- 
tion. With  this  end  in  view,  my  invention  consists  in  the  combination  with  a 
reciprocating  needle  arranged  and  adapted  to  feed  a  quantity  of  liquid  pig- 
ment to  its  point  at  every  stroke  of  devices  for  projecting  a  Jet  of  air  against 
the  needle  and  atomizing  the  liquid  pigment* " 

It  is  unnecessary  further  to  describe  the  mechanism  of  the  inven- 
tion than  to  say  that  it  consisted  of  an  ordinary  atomizer  with  de- 
vices for  holding  the  pigment  and  increasing  the  atomization  by  the 
assistance  of  a  reciprocating  needle,  which  presented  the  pigment  in 
fine  drops  at  the  mouth  of  the  atomizer.  It  was  merely  an  improve- 
ment on  an  ordinary  atomizer.  The  patentee,  in  describing  the  oper- 
ation, said: 

**In  the  reciprocating  movement  of  the  needle  its  point  Is  drawn  within  and 
immersed  in  the  pigment  in  the  receptacle,  a  smaU  quantity  of  which  will  ad- 
here to  it.  When  now  the  needle  is  thrown  forward,  its  point  will  divide  the 
air  Jet  Issuing  from  the  pipe,  D,  and  the  adhering  color  wiU  be  blown  from  its 
opposite  sides  thereby,  and  carried  to  any  object  within  convenient  range  of 
the  Jet.  The  quantity  of  color  adhering  to  the  needle  is  so  small,  and  its  atom- 
ization so  perfect,  that  the  individual  particles  of  color  are  hardly  discernible 
upon  the  object  on  which  they  are  blown.  It  will  therefore  follow  that  with 
my  distributor,  and  with  one  pigment,  colored  effects  may  he  produced  which 
will  descend  from  the  palest  tints  capable  of  being  produced  by  the  extreme 
attenuation  of  the  color  through  all  of  the  intermediate  tints  down  to  the 
depth  of  color  formed  by  the  paint  in  mass.  As  the  tone  of  the  different  effects 
WiU  depend  upon  the  length  of  time  that  the  Jet  is  directed  to  any  one  point, 
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exquisitely  ^rraded  shading  may  be  produced  by  its  careful  manipulation.  In 
polychromatic  painting,  in  the  prosecution  of  which  it  is  often  .necessary,  in 
order  to  obtain  the  desired  tints,  to  rpply  one  pigment  upon  the  surface  of 
another  color,  my  distributor  will  be  of  great  value,  as,  after  it  has  been  used 
to  apply  one  color,  the  pigment  receptacle  may  be  cleansed,  and  another  color 
introduced  into  it,  and  distributed  upon  the  color  first  applied.  In  this  way  a 
blending  of  color  may  be  produced  almost  unattainable  in  brush  painting.  In 
painting  portraits  either  in  color  or  in  sepia,  and  in  finishing  solar  prints, 
the  device  may  also  be  used  to  excellent  purpose  on  account  of  Its  adaption  to 
produce  those  soft  and  delicate  tints  which  this  class  of  worl^  demands.  In 
fact,  in  all  situations  requiring  delicate  coloring  my  device  will  be  found  a 
great  aid  in  the  application  thereof.'' 

This  patent  was  assigned  to  Liberty  Walkup,  to  whom  was  issued 
another  patent  for  a  device  which  is  merely  an  improvement  upon 
Peeler's  paint  distributor.    like  Peeler's,  it  is  a  device  for  distribu- 
tion by  atomization  of  pigments  in  the  art  of  painting.    He  says,  in 
his  patent:    "lliis  invention  relates  to  machines  employed  in  the 
distribution  of  pigments  in  the  art  of  painting,  but  more  especially 
in  the  fine  arts."    Walkup,  since  1883  and  1884,  down  to  the  present 
time,  has  been  engaged  in  the  manufacture  of  a  device  that  he  called 
an  "air  brush,"  to  be  used  for  the  distribution  of  color  over  surfaces 
of  all  kinds.    In  his  advertisement  issued  in  1883, — a  year  before  Miss 
Fry  conceived  her  improvement, — ^Walkup  said  that  the  air  brush 
would  handle  liquid  pigments  on  any  surface  known  to  the  art,  and 
that  it  would  handle  any  liquid  pigment  in  a  satisfactory  manner; 
that  it  could  be  applied  to  "India  ink  work,  water  colors,  crayon  work, 
photography,  pastel  work,  architecture,  lithographing,  civil  engineer- 
ing, monumental  drawing,  designing  or  house  decorations,  drapery 
and  costume  designing,  china  decorating,  colored  photographs,  arto- 
types,  photogravures,"  etc.    There  is  uncontradicted  evidence  that  in 
1883  Mrs.  Walkup,  the  wife  of  the  inventor,  used  the  air  brush  to 
decorate  china,  which  was  subsequently  fired,  and  that  three  pieces 
of  china  were  thus  decorated  to  show  that  the  brush  was  adapted  to 
the  work.    It  is  contended  that  the  Peeler  and  Walkup  patents  can- 
not be  successfully  used  with  the  heavy  slip  coloring  matter  that  is 
used  to  decorate  pottery.    That  is  contradicted.    It  is  not  material, 
however,  whether  the  particular  form  of  atomizer  used  by  Peeler 
and  Walkup  would  distribute  with  sufficient  ease  the  heavier  color- 
ing material  used  in  pottery  decoration,  because  the  change  from 
Walkup's  invention  to  the  common  form  of  atomizer  was  palpable. 
Walkup's  atomizer  was  merely  an  improvement  on  the  common  form, 
and  was  invented  only  to  make' the  spray  finer  than  the  ordinary 
atomizer  would  make  it.    Walkup's  patented  device  necessarily  con- 
tained the  obvious  suggestion  that  an  ordinary  atomizer  would  ac- 
complish the  same  result  in  a  less  degree.    It  is  to  be  noted  that 
Miss  Fry  does  not  mention  in  the  specifications  of  her  patent  any  par- 
ticular form  of  atomizer.    It  appears  that  she  herself  used  the  ordi- 
nary mouth  atomizer  when  she  began  this  method  of  coloring  at  the 
Rookwood  Pottery,  but  that  afterwards,  because  the  use  of  this  form 
of  atomizer  was  disagreeable  and  harmful  to  the  throats  of  the  de- 
signers and  artists  of  the  Rookwood  Pottery,  air  pumps  and  other 
mechanical  devices  were  applied  to  the  working  of  atomizers  under 
direction  of  Mr.  Taylor,  the  manager  of  the  pottery.    The  advan- 
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tages  to  be  derived  from  atomization  and  spraying  of  coloring-matter 
on  surfaces  to  be  decorated  were  fully  set  for^  in  Peeler  and  Walk- 
up's  patents,  and  in  the  advertisement  of  Walkup,  long  before  Miss 
!FYy  attempted  the  use  of  an  atomizer.  The  particular  form  of  atom- 
izer to  be  used  with  the  heavier  pigments  was  a  matter  of  detail  and 
mechanical  skill  for  which  no  patent  can  be  supported. 

It  appears  that  the  mouth  atomizer  for  distributing  and  spraying 
color  on  clay  was  adopted  by  a  number  of  persons,  who  were  en- 
tirely ignorant  of  Miss  Fry's  use  of  an  atomizer  for  such  a  purpose^ 
at  or  about  the  same  time  that  she  began  its  use.  It  is  clearly  estab- 
lished that  Matt  Daly  used  the  atomizer  for  the  distribution  of  color- 
ing matter  upon  pottery  about  the  same  time  as  Miss  Fry;  that 
Ligowsky,  an  inventor  of  many  patents,  also  used  the  same  method 
of  distributing  coloring  matter;  and  that  W.  A.  Long,  a  witness  for 
Miss  Fry  in  this  case,  after  having  experimented  with  the  Walkup 
brush,  and  finding  it  hardly  adapted  for  the  distribution  of  such  heavy 
coloring  matter  as  the  slips,  began  at  once  to  use  the  mouth  atomizer. 
It  is  not  a  matter  of  importance  whether  these  uses  of  the  atomizer 
were  anterior  to  or  after  Miss  Fry's  use  of  the  same  device.  They 
are  not  referred  to  as  prior  uses,  but  they  are  material  because  they 
tend  to  show  that,  after  Walkup's  device  became  known,  the  use  of 
an  ordinary  atomizer  for  color  slips  was  merely  a  plain  and  obvious 
step  which  involved  no  patentable  invention.  A.  well-authenticated 
instance  of  the  use  of  atomizers  in  applying  slip  colors  to  terra-cot ta 
work  at  the  Northwestern  Terra-Cotta  Works  in  Chicago  some  tune 
prior  to  Miss  Fry's  conception  of  the  method  appears  in  the  evidence, 
and  a  plaque  of  Sarah  Bernhardt,  thus  colored  some  time  before  July, 
1884, — the  earliest  date  fixed  by  Miss  Fry  of  her  conception  of  her 
improvement, — has  been  produced  in  court.  On  the  whole  case,  I 
have  no  doubt  that  Miss  Fry's  patent  is  void  for  want  of  invention. 
Even  if  Walkup's  patent  had  been  limited — as  it  was  not — to  the  ap- 
plication of  pigments  to  canvas  and  paper,  the  art  of  painting  on 
those  surfaces  is  so  nearly  allied  to  painting  or  decorating  clay  that 
it  would  have  involved  no  invention  to  transfer  the  use  of  the  atomizer 
from  one  art  to  the  other.  This  principle  was  applied  in  Stearns  v. 
Russell,  54  U.  S.  App.  591,  29  C.  C.  A.  121,  85  Fed.  218,  and  Steiner 
Fire-Extinguisher  Co.  v.  City  of  Adrian,  16  U.  fi.  App.  409,  8  C.  C. 
A.  44,  59  Fed.  132,  decisions  by  the  circuit  court  of  appeals  of  this 
circuit,  and  in  the  cases  cited  in  those  decisions.  It  is  hardly  correct 
to  say  that  painting  on  clay  is  an  art  distinct  from  painting  on  other 
surfaces,  so  far  as  the  mechanical  method  of  applying  the  color  is 
concerned.  Walkup's  patent,  as  for  the  means  of  applying  pigments 
to  all  kinds  of  surfaces,  and  the  use  of  the  atomizer  to  apply  pigments 
to  clay  only,  is  a  case  "of  applying  what  was  on  its  face  expressly 
intended  for  all  arts  to  a  special  art  for  which  it  was  peculiarly 
adapted."  Palmer  v.  Manufacturing  Co.  (C.  C.)  84  Fed.  454,  457.  The 
decree  of  the  circuit  court  will  be  affirmed,  with  costs. 
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(101  Fed.  728.) 

THE  STYRIA  (four  cases). 

(Circuit  Court  of  Appeals,  Second  Circuit    April  3,  1900.) 

Nos.  137-144. 

1.  Shippihg — Effect  of  Declaration  of  War— Right  to  Discharge  Contra- 

band Cargo. 

The  Austrian  steamship  Styria  loaded  at  an  Italian  port  as  a  part  of 
her  cargo  a  quantity  of  sulphur  for  delivery  at  New  York.  The  master 
Issued  bills  of  lading  therefor,  and  on  April  24,  1898,  cleared;  but,  before 
sailing,  war  was  declared  between  the  United  States  and  Spain.  Held, 
that  such  fact  constituted  a  "restraint  of  princes,"  within  an  exception 
In  his  bills  of  lading,  which  Justitied  the  master  in  refusing  to  proceed 
to  a  port  of  one  of  the  belligerent  powers  with  a  cargo  of  sulphur,  gen- 
erally recognized  and  treated  as  contraband  of  war,  and  that  he  had 
the  right  to  land  such  cargo,  with  all  proper  precautions  for  safe-keep- 
ing, at  the  expense  of  the  shippers,  without  waiting  for  further  action 
of  the  hostile  powers,  thus  leaving  his  vessel  free  to  proceed  with  the 
remainder  of  her  cargo;  but,  having  learned,  before  he  left  the  port, 
through  ofBlcial  proclamation  made  by  the  Italian  government,  that  the 
Spanish  government  had  agreed  not  to  treat  sulphur  as  contraband  of 
war  until  further  notice,  It  became  the  duty  of  the  master  to  reload  the 
cargo  so  discharged,  and  the  vessel  was  liable  to  the  shippers  for  the 
damages  sustained  by  reason  of  his  failure  to  do  so. 

2,  Same— Loss  by  Delay  in  Delivery  of  Cargo— Measure  of  Damages. 

The  measure  of  damages  for  delay  in  delivering  a  cargo  of  merchandise, 
for  which  the  vessel  is  liable,  is  the  difference  between  the  price  the 
goods  actually  brought  when  they  arrived,  and  the  price  they  would  have 
brought  at  the  time  they  should  have  been  delivered;  and  this  measure 
of  damages  is  not  changed  by  a  stipulation  In  the  bill  of  lading  that  the 
shipowner  is  not  to  be  liable  in  any  case  for  more  than  the  Invoiced 
or  declared  value  of  the  goods,  the  purpose  of  which  is  only  to  fix  the 
outside  limit  of  liability. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  York. 

These  causes  come  here  upon  appeals  from  decrees  of  the  district  court, 
Southern  district  of  New  York.  There  are  four  libels  and  cross  libels,  arising 
out  of  the  same  transaction.  The  libelants  are  all  owners  of  different  lots 
of  brimstone,  shipped  by  the  steamship  Styria  at  Porto  Empedocle,  Sicily,  in 
the  month  of  April,  1898,  and,  the  vessel  not  having  brought  over  the  brim- 
stone, libeled  her  upon  her  arrival  for  damages  resulting  from  her  failure  to 
bring  It  in  accordance  with  the  contract.  Subsequently,  by  stipulation  be- 
tween the  parties,  the  brimstone  was  brought  over  by  the  Abbazia,  another 
steamer  belonging  to  the  Anstro-Americana  Steamship  Company,  which  is  the 
owner  of  the  Styria,  and,  upon  its  arrival  here,  was  libeled  by  that  company  for 
expenses  incurred  in  landing  and  storing  in  Sicily  the  brimstone  in  question. 
Decrees  were  entered  in  the  district  court  in  favor  of  the  llbelantB  and  cross 
claimants  (93  Fed.  474),  from  which  decrees  the  claimants  and  cross  libelants 
appealed.  The  libelants,  being  dissatisfied  with  the  amount  of  damages 
awarded  by  the  district  court,  appeal  from  so  much  of  the  decrees  in  their 
favor  as  limits  their  recovery  to  the  amount  actually  awarded.  The  facts  suf- 
ficiently appear  In  the  opinion. 

J.  Parker  Earlin,  for  the  Styria. 
E.  B.  Hill,  for  appellants  Malcolmson  and  Munroe. 
Latham  G.  Reed,  for  appellant  Parsons. 
Charles  C.  Barlingham,  for  appellant  Morgan. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 
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LACOMBE,  Circuit  Jadge.  The  Styria  is  an  Austrian  steamer, 
owned  by  the  Austro-Americana  Steamship  Company.  She  was 
bound  on  a  voyage  from  Trieste,  via  Sicilian  ports,  to  !New  York. 
She  sailed  from  Trieste  with  some  general  cargo  for  New  York 
on  April  16,  1898,  reached  Cape  Empedocle  (Girgenti),  her  second 
port,  early  on  April  21st,  and  began  taking  on  brimstone  on  the 
afternoon  of  the  same  day.  Five  shippers  at  that  place  furnished 
for  shijMnent  about  2,200  tons,  the  cargo  here  involved,  which  was 
laden  on  the  vessel  by  April  24th,  on  which  day  the  vessel  was 
cleared  at  the  custom  house  and  was  ready  to  proceed  on  her  voy- 
age. The  captain  was  under  instructions  to  proceed  to  Messina 
and  Palermo  to  fill  up  with  fruits.  Fruit  cargo  at  these  ports  had 
been  engaged.  About  this  time  war  broke  out  between  this  conn- 
try  and  Spain.  There  is  no  dispute  as  to  the  sequence  of  historical 
events,  which  is  as  follows:  On  April  20th  congress  passed  and  the 
president  approved  the  joint  resolution  recognizing  the  freedom  and 
independence  of  the  people  of  Cuba,  and  demanding  that  the  govern- 
ment of  Spain  relinquish  its  authority  in  the  island  and  withdraw  its 
land  and  naval  forces.  On  the  same  day  the  Spanish  minister  at 
Washington  demanded  and  received  his  passports.  On  the  morn- 
ing of  April  21st  our  minister  at  Madrid  was  informed  by  the  Span- 
ish minister  of  foreign  affairs  that  the  dij^omatic  relations  between 
the  two  governments  were  broken  off.  On  the  same  day  he  left 
Madrid.  On  April  23d  the  queen  regent  of  Spain  issued  a  decree 
announcing  the  existence  of  war  with  the  United  States,  which  was 
published  in  the  official  papers  at  Madrid  on  April  24th,  and  com- 
municated to  the  other  powers  and  made  public  on  or  about  April 
25th.  On  that  day  it  was  published  in  the  newspapers  of  this  coon- 
try,  and  presumably  in  Sicily  and  England.  The  declaration  of  war 
was  made  by  the  United  States  under  an  act  passed  April  25th,  de- 
claring the  existence  of  war  since  April  21st.  There  is  no  evidence 
in  the  case  which  will  warrant  a  finding  that  the  captain  knew 
that  war  had  been  declared  before  he  shipped  libelants'  sulphur  and 
signed  bills  of  lading  therefor.  On  April  25th  the  queen  regent  of 
Spain  issued  a  proclamation,  which  contained  the  following  provi- 
sions: 

"Art.  5.  In  order  to  capture  the  enemy's  ships,  to  confiscate  the  enemy's 
merchandise  under  their  own  Hag,  and  contraband  of  war  under  any  flag,  the 
royal  navy,  auxiliary  cruisers,  and  privateers,  if  and  when  the  latter  are  au- 
thorized, will  exercise  the  right  of  visit  on  the  high  seas  and  in  the  territorial 
waters  of  the  enemy,  in  accordance  with  international  law  and  any  r^nla- 
tions  which  may  be  published  for  the  purpose. 

'*Art.  6.  Under  the  denomination  'contraband  of  war*  the  following  articles 
are  included:  Cannons,  machine  guns,  •  •  •  powder,  sulphur,  i^tpeter," 
etc. 

Thereafter,  and  while  the  state  of  war  continued  unmodified,  un- 
der the  rules  of  international  law,  sulphur  or  brimstone,  shipped 
and  owned  as  this  was,  was  subject  to  seizure  by  war  vessels  of 
Spain  on  the  high  seas,  a  process  which  would  involve  the  arrest 
of  the  neutral  vessel  c|irrying  it  wherever  she  might  be, — off  the 
coast  of  Sicily,  in  the  straits  of  Gibraltar,  or  on  the  banks  of  New- 
foundland,— ^her  enforced  deviation  from  her  voyage  fo  a  Sx)ani8h 
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port,  and  her  detention  there  nntil  a  Spanish  prize  court  should 
have  determined  the  questions  arising  upon  confiscation  of  the  cargo. 
It  appears  from  the  record  that  on  April  27th  the  captain  knew 
that  Spain  and  the  United  States  were  at  war.  On  that  day  he  be- 
gan to  discharge  and  warehouse  the  sulphur,  notifying  the  shippers 
that  he  did  so  *'on  finding  risky  my  passage  to  New  York,  with  the 
actual  sulphur  cargo,  for  facts  of  war."  The  unloading  of  the  sul- 
phur was  completed  on  May  7th,  and  shippers  again  notified.  On 
the  same  day  she  cleared,  and  on  the  next  morning,  May  8th,  pro- 
ceeded on  her  voyage  with  the  cargo  laden  at  Trieste,  picked  up  her 
fruit  at  Messina  and  Palermo,  and  sailed  from  Italian  waters  May 
9th,  reaching  New  York  on  June  3d. 

It  seems  manifest  that,  upon  the  outbreak  of  war,  a  voyage  with 
contraband  on  board  to  the  port  of  one  of  the  belligerents  might 
fairly  be  regarded  as  a  risky  piece  of  business.  The  suggestion 
made  upon  the  argument  that  the  naval  power  of  Spain  was  not 
such  as  would  induce  a  ^^an  of  ordinary  courage,  judgment,  and 
experience''  to  hesitate  to  proceed  is  of  no  weight.  We  may  not  at- 
tribute to  the  captain  of  the  Styria  knowledge  gained  after  the 
event;  and,  indeed,  this  court  is  not  advised  of  any  historical  facts 
which  would  warrant  the  conclusion  that  it  was  not  entirely  within 
the  power  of  Spain  during  the  first  few  months  of  the  war  to  arrest 
and  search  every  vessel  westward  bound  through  the  straits  of 
Gibraltar,  and  picking  her  way  along  by  the  lighthouses  on  the 
Spanish  coast.  The  first  question  to  be  determined  is  whether,  with 
such  a  risk  involved  in  the  event  of  the  vessel's  proceeding  with  the 
sulphur  on  board,  the  captain  was  justified  in  relanding  and  ware- 
housing it.    Three  clauses  of  the  bill  of  lading  are  relied  upon: 

(a)  "Restraints  of  princes  and  mlers  of  people    •    •    •    excepted." 

(b)  "In  case  of  blockade  or  interdict  of  the  port  of  discharjare,  or  if,  without 
such  bloclmde  or  interdict,  the  master  shall  consider  it  unsafe  for  any  reason 
to  enter  or  discharge  cargo  there,  he  is  to  have  option  of  landing  the  goods  at 
any  other  port  which  he  may  consider  safe  at  shipper's  risk  and  expense,  and, 
on  the  goods  being  placed  in  charge  of  any  mercantile  agent  or  of  British  con- 
sul, and  a  letter  being  put  into  the  post  office,  addressed  to  the  shipper  and 
consignee,  if  named,  stating  the  landing  and  with  whom  deposited,  the  goods 
to  be  at  the  shipper's  risk  and  expense,  and  the  master  and  owners  discharged 
from  all  responsibility." 

(c)  **With  liberty  (In  event  of  steamer  putting  back  to  this  or  into  any  other 
port,  or  otherwise  being  prevented  from  any  cause  from  commencing  or  pro- 
ceeding in  the  ordinary  course  of  her  voyage)  to  ship  or  transship  the  goods  by 
any  other  steamer." 

The  second  clause  above  quoted  was  made  most  prominent  upon 
the  argument, — question  being  raised  whether  it  wa.s  applicable  to 
a  conation  of  affairs  existing  elsewhere  than  at  the  port  of  dis- 
charge, and  also  whether,  as  matter  of  fact,  the  master  exercised 
the  option  provided  for,  and  whether  he  did  himself  consider  the 
voyage  unsafe;  there  being  evidence  tending  to  show  that  he  landed 
the  sulphur  because  of  telegraphic  orders  from  the  steamer's  man- 
agers in  Glasgow.  We  do  not  find  it  necessary  to  discuss  this  branch 
of  the  case  because  we  find  in  clause  (a)  abundant  authority  for  a 
refusal  to  carry  forward  the  sulphur  while  such  a  condition  of 
affairs  existed  as  that  already  described  as  being  generally  known  to 
4ic.aA.- 
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exist  when  the  discharge  began  on  April  27th.  There  is  no  logical 
difference  between  a  restraint  of  princes  and  rulers  exercised  by 
a  cruiser  with  power  to  visit,  search,  and  seize  lying  two  leagues 
off  Cape  Empedocle,  and  that  exercised  by  a  half-dozen  cruisers 
patrolling  a  narrow  strait  through  which,  if  the  voyage  be  made,  the 
vessel  must  pass.  Under  such  circumstances  the  owner  of  contra- 
band cargo  (loaded,  as  this  was,  before  war  broke  out)  conld  with 
reason  insist  that  it  would  be  gross  negligence  on  the  part  of  the 
ship  to  bring  his  cargo  forward.  Moreover,  it  would  certainly  be 
unreasonable  to  require  the  ship  to  remain  in  port  with  the  contra- 
band cargo  on  board  until  the  war  should  cease, — a  period  of  months, 
possibly  years.  The  owners  of  other  cargo  not  contraband  have 
rights  as  much,  if  not  more,  entitled  to  consideration  than  those  of 
the  owners  who  have  been  unfortunate  enough  to  ship  the  cargo 
which  has  produced  the  risk. 

That  a  blockade  is  within  the  term  "restraints  of  rulers  and 
princes'*  has  been  settled  for  the  federal  courts  by  the  decision  in 
Olivera  v.  Insurance  CJo.,  3  Wheat.  183,  4  L.  Ed.  365.  That  a  well- 
founded  apprehension  of  capture  by  the  cruisers  of  a  belligerent  is 
the  equivalent  of  an  actual  restraint  is  the  doctrine  of  the  later  au- 
thorities. The  case  of  Atkinson  v.  Ritchie,  10  East,  530,  mainly  re- 
lied on  by  libelants,  is  not  in  point.  The  only  excuse  there  offered 
was  that  the  captain  apprehended  an  embargo  would  be  laid,  but 
in  the  case  at  bar  he  knew  that  war  had  been  declared. 

In  Geipel  v.  Smith,  L.  R.  7  Q.  B.  410,  Cockbum,  C.  J.,  says: 

"Is  a  blockade  a  restraint  of  princes?  I  think  it  is,  •  •  •  provided  the 
blocljade  is  effective;  and  in  the  eye  of  the  law  a  blockade  is  effective  if  the 
enemy's  ships  are  in  such  numbers  and  position  as  to  render  the  running  c^  the 
blockade  a  matter  of  danger,  although  some  vessels  may  succeed  in  getting 
through.  ♦  ♦  ♦  It  would  be  monstrous  to  say  that  in  such  a  case  the 
parties  must  wait  for  the  obligation  must  be  mutual.  tJU  the  restraint  be 
talien  off, — the  shipper  with  cargo  which  might  be  perishable,  or  its  market 
value  destroyed;  the  shipowner  with  his  ship  lying  idle,  possibly  rotting." 

In  Rodoconachi  v.  Elliott,  L.  R  9  C.  P.  518,  the  exchequer  cham- 
ber held  to  the  same  effect  where  goods  in  transit  from  China  to 
England  had  reached  Paris  just  at  the  beginning  of  its  siege  by  the 
Germans,  and  it  appeared  that  an  effort  to  remove  them  would  prob- 
ably have  resulted  in  their  seizure. 

In  Explosives  Co.  v.  Jenkins  [1896]  2  Q.  B.  326,  goods,  contra- 
band in  the  event  of  war,  were  shipped  from  England  to  Yokohama. 
While  on  the  high  seas  war  broke  out  between  China  and  Japan,  of 
which  the  master  heard  when  he  put  into  Hong  Kong,  whereupon 
he  discharged  the  goods,  and  placed  them  in  safe  custody,  and  con- 
tinued his  voyage  to  Yokohama.  The  court  sustained  the  ship, 
saying: 

*The  goods  were  as  effectually  stopped  at  Hong  Kong  as  if  there  had  been 
an  express  order  from  the  Chinese  government  that  contraband  of  war  should 
be  landed." 

Inasmuch  as  the  master,  where  the  contract  was  made  in  time  of 
peace,  could  properly  decline  to  carry  forward  a  cargo  which  by  the 
subsequent  breaking  out  of  war  had  become  contraband,  we  fail  to 
see  why  he  should  not  have  the  right  to  land  such  contraband  cargo> 
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with  all  proper  precautions  as  to  safe-keeping,  thus  leaving  his  ship* 
free  to  discharge  its  obligations  to  innocent  cargo  without  risk  or 
delay  by  reason  of  an  actual  arrest  which  would  be  caused  only  by 
the  presence  of  such  contraband  cargo.  The  ship  made  no  con- 
tract to  carry  contraband  of  war  to  tiie  port  of  a  belligerent,  and 
should  not  be  held  to  the  obligations  of  a  contract  into  which  she 
has  never  entered.  We  understand  that  the  district  court  reached 
this  same  conclusion,  but  found  the  ship  in  fault  because  she  did 
not  wait  a  reasonable  period  to  see  if  there  might  not  be  some  rea- 
sonable assurance  of  safety,  and  held  that  "the  commencement  of 
the  discharge  on  the  27th  was  too  hasty  and  precipitate." 

This  brings  us  to  the  next  branch  of  the  case.  When  two  na- 
tions formally  proclaim  the  existence  of  a  state  of  war  between 
themselves  with  all  the  solenmity  observed  in  this  instance,  it  would 
seem  to  be  going  too  far  to  say  that  parties  whose  contracts  are  af- 
fected thereby  should  wait  some  indefinite  time,  which  a  court  shall 
find  reasonable,  in  a  vague  expectation  that  the  belligerents  may 
think  better  of  it,  and  make  peace.  A  situation  is  quite  conceiv- 
able where  delay  might  fairly  be  required.  Thus  the  minister  of 
one  power  or  the  other  might  demand  his  passports;  or  the  day 
named  in  an  ultimatum  might  pass  without  compliance  with  its 
requirements;  or  a  squadron  of  the  war  vessels  of  one  power  might 
impress  seamen  from  the  deck  of  the  war  vessel  of  another  power,, 
as  the  Carnatic  and  her  consorts  did  with  the  Baltimore  in  1798; 
or  the  war  vessel  of  one  power,  encountering  the  war  vessel  of  an- 
other upon  the  high  seas,  might  pour  broadside  after  broadside  into- 
her,  as  the  Leopard  did  with  the  Chesapeake  in  1807, — any  one  of 
which  acts  would  seem  to  import  the  imminence,  if  not  the  actual 
existence,  of  war,  and  yet  might  fall  short  of  being  such  authorita- 
tive evidence  of  a  state  of  belligerency  as  would  justify  a  master  in 
treating  any  part  of  his  cargo  as  being  thereby  made  contraband. 
But  the  situation  shown  here  was  a  very  different  one.  Both  na- 
tions had  united  in  proclaiming  to  the  whole  world  that  they  were  at 
war,  and  we  know  of  no  reason  why  the  master  of  any  vessel  of  a 
neutral  nation  was  bound  to  wait  24  hours,  or  24  days,  or  24  weeks, 
to  see  if  the  two  belligerents  would  not  settle  their  differences.  As 
soon  as  he  learned  that  war  was  declared,  the  master  knew  that, 
the  cargo  he  had  taken  on  board  at  Port  Empedocle  was  contraband.. 
"I  knew,"  says  he,  "that  sulphur  is  to  make  gunpowder.  Every- 
body knows  that.  ♦  ♦  ♦  i  thought  it  must  be  contraband."  We- 
should  have  some  doubts  as  to  the  efficiency  of  a  master  for  inter- 
national commerce  who  did  not  know  that  sulphur  was  contraband 
of  war.  It  certainly  should  be  a  safe  assumption  for  the  master 
of  a  neutral  vessel  to  make  that  he  cannot  carry  such  cargo  to  the 
ports  of  one  belligerent  without  risking  its  seizure  by  the  other;; 
and,  in  the  absence  of  special  circumstances,  there  would  seem  to- 
be  no  necessity  to  wait  for  further  assurance  in  that  regard. 

In  the  case  at  bar,  however,  there  were  special  circumstances: 
which  will  be  next  considered.  The  exportation  of  sulphur  is  one 
of  the  greatest  industries  of  the  island  of  Sicily,  and  the  Italian  gov- 
ernment was  naturally  solicitous  that  the  trade  in  sulphur  witli 
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the  United  States  sbonld  not  be  interfered  with.  It  now  ai^Kars 
in  the  record,  by  reports  obtained  from  diplomatic  sources,  that 
shortly  after  the  proclamation  of  the  queen  regent  negotiations  were 
opened  by  the  Italian  government  to  secure  a  mocUfication  of  its 
provisions,  so  that  sulphur  should  not  be  considered  contraband  of 
war.  The  Spanish  government  declined  to  alter  the  decree,  but 
on  April  20th,  at  Madrid,  the  Spanish  minister  for  foreign  affairs 
'^verbally"  [sic,  orally?]  stated  to  the  Italian  ambassador  that  or- 
ders would  be  given  to  the  naval  departments,  as  a  temporary  meas- 
ure, not  to  treat  sulphur  as  contraband  of  war.  The  same  state- 
ment was  made  by  the  Spanish  minister  for  foreign  affairs  to  the 
British  ambassador  on  May  6th.  On  May  31st  the  same  minister 
stated  in  an  official  note  to  both  the  Italian  and  the  British  am- 
bassadors that  the  treatment  by  Spain  of  sulphur  as  contraband  of 
war  would  be  temporarily  suspended,  and  that  the  order  which  had 
been  given  to  that  effect  would  not  be  revoked  without  due  notice. 
Not  l^ing  in  telephonic  communication  with  the  chancellery  of 
the  embassy  at  Madrid,  the  master  of  the  Styria  was  not  advised  of 
these  transactions  at  the  moment  they  occurred;  and  his  conduct 
is  to  be  judged,  not  in  the  light  of  exact  knowledge  acquired  after 
the  event,  but  by  such  information  as  may  have  been  available  for 
him  at  the  time  and  place. 

As  we  have  seen,  he  knew  certainly  on  April  27th,  and  probably 
on  April  26th,  that  war  had  been  declared,  and  that  his  sulphur 
cargo  was  contraband;  that  he  was  therefore  entitled  to  land  and 
store  it,  thus  leaving  his  ship  free  to  carry  out  her  obligations  to 
the  rest  of  the  cargo.    On  May  25th  the  Giomale  di  Sicilia,  a  news- 
paper published  at  Palermo,  and  which  the  captain  saw  from  day 
to  day,  stated  that  Messina  merchants  had  asked  their  parliamen- 
tary deputy  to  urge  the  government  to  co-operate  to  exclude  brim- 
stone from  being  considered  contraband.    From  day  to  day  there- 
after the  paper  was  filled  with  reports  and  rumors  as  to  the- progress 
of  this  movement  to  secure  exemption;  but  down  to  the  6th  of  May 
not  one  of  these  reports  bore  the  stamp  of  authority,  and  no  one 
vouched  for  their  accuracy.    The  statements  in  the  clippings  from 
the  newspaper  which  have  been  printed  in  the  record  are  merely 
the  expression  of  the  beliefs  and  expectations  of  its  correspondents, 
in  Rome  or  elsewhere,  furnishing  copy  to  a  paper  pnblii^ed  in  a 
community  where  an  intense  interest  was  felt  in  having  sulphur 
exempted.    There  was  no  reason  why  it  should  be  exempted.    It 
is  a  variety  of  merchandise  such  as  always  has  been  contraband. 
Its  exportation  to  the  United  States  might  well  be  considered  an 
"aid"  to  Spain's  enemy.    No  one  aj^ars  to  have  suggested  that 
the  United  States  concede  the  same  exemption.    On  iSe  one  hand 
it  might  be  urged  that  it  would  please  the  government  and  people 
of  Italy  to  grant  the  request;   but,  on  the  other  hand,  in  the  case 
of  merchandise  so  highly  contraband,  neither  the  Italian  govern- 
ment nor  people  could  justly  take  offense  if  Spain  should  insist  on 
exercising  the  rights  which  international  law  accords  to  every  bel- 
ligerent.   Enlightened  by  the  information  now  made  known,  we  can 
see  that  the  hopeful  prognostications  of  the  writers  for  the  Journal 
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of  Sicily  were  well  founded;  but  there  was  nothing  to  give  any  such 
assurance  at  the  time  they  appeared.  We  should  hesitate  to  hold 
that  it  was  the  duty  of  a  master  under  similar  circumstances  to 
delay  action  on  the  expectation  that  a  belligerent  would  voluntarily 
abandon  one  of  its  weapons,  on  no  better  assurance  that  such  action 
would  be  taken  than  the  statements  of  anonymous  and  irresponsible 
contributors  to  a  newspaper  published  in  a  community  which  is  ex- 
tremely solicitous  that  such  action  be  taken.  By  May  6th,  however, 
the  situation  changed.  The  Journal  of  Sicily  published  an  official 
declaration  from  the  Italian  minister  of  agriculture,  industry,  and 
conunerce,  as  follows: 

"Chamber  of  Commerce,  Palermo:  I  Inform  the  Chamber  of  Commerce,  for 
the  useful  information  of  merchants,  that  by  the  decree  of  April  23d  of  the 
Spanish  government  are  considered  as  contraband  of  war  arms,  projectiles, 
fuses,  powder,  sulphur,  niter.  ♦  ♦  ♦  I  wonld  also  state  that,  in  conse- 
quence of  our  request,  the  Spanish  government  has  given  notice  to  the  com- 
manders of  Its  vessels  to  let  sulphur  pass  free. 

"[Signed]  The  Minister.  Coeco-Ortu." 

Here  was  an  official  declaration  which  the  master  should  have  ac- 
cepted as  sufficient.  The  Italian  government,  through  a  cabinet 
minister,  announces  that  official  action  has  been  taken  by  the  Spanish 
government  the  practical  result  of  which  was  to  make  sulphur  free 
from  capture.  It  matters  not  that  the  Spanish  government  might 
thereafter  reconsider  this  decision,  and  direct  its  cruisers  to  seize 
sulphar,  because  it  was  to  be  assumed  that  cargoes  taken  out  in  reli- 
ance upon  the  proclamation  of  the  Italian  government  would  be  re- 
spected. If  they  were  not,  the  Italian  government  would  have  good 
ground  for  claiming  indemnity  from  Spain,  and  a  casus  belli  in  case 
of  its  refusal. 

It  is  not  quite  clear  on  what  day  this  proclamation  was  published 
in  the  Journal  of  Sicily.  Each  issue  of  that  newspaper  has  a  double 
date,  and  the  issue  containing  it  is  dated  "Thursday-Friday,  5th-6th 
May,  1898."  The  sulphur  was  not  wholly  discharged  until  May  7th. 
Even  if  it  had  been  discharged  earlier,  however,  this  proclamation  ap- 
pearing before  the  steamer  sailed  upon  her  voyage,  we  are  clearly  of 
the  opinion  that  it  was  the  master's  duty  to  reship  it,  since  the  condi- 
tion of  affairs  which  made  it  contraband  had  ceased  to  exist.  The  loss 
sustained  by  reason  of  the  expense  of  discharging  and  reloading  00 
much  of  the  sulphur  as  had  been  discharged  before  the  changed  condi- 
tion was  officially  made  known  should  be  borne  by  the  cargo  owner.  It 
was  his  misfortune  that,  after  he  had  put  it  aboard,  a  war  broke  out 
which  made  his  cargo' contraband,  and  relieved  the  ship  from  the  obli- 
gation to  carry  it  while  it  remained  in  that  condition.  The  ship,  how- 
ever, is  liable  for  any  loss  sustained  in  consequence  of  her  failure 
to  carry  and  deliver  when  she  could  do  so  safely.  There  was  no  loss 
or  deterioration  of  the  sulphur,  but  there  was  a  loss  of  market.  The 
value  of  sulphur  on  the  day  it  would  have  reached  this  market,  had 
it  been  reshipped  and  brought  forward  when  the  Italian  proclamation 
was  published,  was  greatly  in  excess  of  its  value  when  it  finally 
reached  here.  The  measure  of  damages  in  such  cases  is  well  settled. 
The  loss  is  the  difference  between  the  price  the  goods  actually  brought 
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and  the  price  they  would  have  brought  had  they  been  sold  on  the 
day  when  they  should  have  arrived. 

The  only  remaining  question  in  the  case  is  whether  this  method  of 
c*alculation  is  modified  by  the  express  terms  of  the  contract  The 
bill  of  lading  contains  the  following  clause: 

'*The  shipowner  is  not  to  be  liable  for  any  damage  to  any  goods  which  are 
capable  of  toeing  covered  by  insurance,  nor  for  any  claim  notice  of  which  is 
not  given  before  the  removal  of  the  goods,  nor  for  claim  for  damage  or  deten- 
tion of  goods  under  through  bill  of  lading,  where  the  damage  is  done  or  deten- 
tion occurs  while  the  goods  are  not  in  possession  of  the  shipowner,  nor  in 
any  case  for  more  than  the  invoice  or  declared  value  of  the  g<M)ds,  whichever 
£hall  be  the  least." 

The  district  judge  construed  this  as  providing  that,  in  any  settle- 
ment of  loss  or  damage,  the  invoice  value,  and  not  the  actual  value, 
of  the  goods,  should  be  taken  as  a  basis,  and  therefore  found  the 
damage  from  loss  of  market  to  be  the  difference  between  such  invoice 
value  and  the  price  the  sulphur  actually  brought  A  similar  clause 
has  been  so  interpreted  in  the  same  district  in  The  Hadji  (D.  C.)  18 
Fed.  459,  and  Pearse  v.  Steamship  Co.  (B.  C.)  24  Fed.  285,  and  in  the 
district  of  New  Jersey  in  The  Lydian  Monarch  (D.  C.)  23  Fed.  298. 
The  Hadji  was  appealed  (C.  C;  20  Fed.  875),  but  the  point  was  not 
passed  upon  in  the  circuit  court.  In  the  brief  of  counsd  for  claimant 
there  is  cited  The  Aline,  23  Blatchf.  335,  Fed.  Cas.  No.  6,991;  but  it 
does  not  sustain  the  proposition.  We  are  unable  to  concur  in  the 
interpretation  put  upon  this  clause,  for  the  reason  that  thfe  language 
tised  does  not  seem  to  import  any  such  idea.  The  statement  that  the 
«hipowner  shall  not  be  liable  in  any  case  for  more  than  the  invoice 
value  of  the  goods  is  a  simple  and  straightforward  one.  Grammat- 
ically construed,  it  fixes  a  final  limit  of  liability  beyond  which  he 
shall  not  be  required  to  respond.  It  does  not  profess  to  regulate  the 
<*alculation  by  which  a  loss  is  to  be  ascertained,  if  such  loss  is  less 
than  the  limit.  To  give  them  such  a  meaning  would  seem  to  be  to 
substitute  for  the  contract  the  parties  have  made  another  and  differ- 
ent one,  which  they  might  easily  have  made  for  themselves  had  they 
Trished  to  do  so.  Of  a  precisely  similar  clause  the  su{H*eme  court  of 
l^fassachusetts  said: 

**The  words  *the  liabUity  shall  not  exceed,'  etc.,  are  apt  words  to  express 
the  outside  Umit  of  the  sum  to  be  recovered;  but  both  the  particular  words 
^Dd  the  whole  structure  of  the  sentence  are  most  inapt  to  express  a  stipula- 
tion that,  if  the  goods  are  still  equal  to  the  invoice  value,  there  shaU  be  no 
recovery  at  aU."    Brown  v.  Steamship  CJo.,  147  Mass.  60,  16  N.  E.  717. 

The  decree  of  the  district  court  is  therefore  reversed,  and  the  cause 
remanded,  with  instructions  to  decree  in  favor  of  libelants  for  the 
difference  between  the  proceeds  of  the  sale  (less  charges  of  sale)  and 
what  would  have  been  the  proceeds  (less  charges  of  sade)  of  a  similar 
sale  on  the  day  on  which  the  sulphur  could  have  been  sold,  had  it 
been  promptly  reshipped  and  brought  to  this  market,  less  the  freight, 
against  which  sum  there  is  to  be  credited  the  proper  expenses  of  dis- 
<*harging  and  reshipping  at  Cape  Empedocle  as  above  indicated,  and 
<»laimed  in  the  cross  libels.  Interest  will  go  with  the  balance;  and, 
since  both  libelants  and  cross  libelants  have  prevailed,  there  should 
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be  no  costs.    In  this  court,  each  side  having  prevailed  in  part,  there 
will  be  no  costs. 

On  Reargument« 
(May  10,  1900.) 

Reargmnent  of  this  cause  was  had  npon  the  single  question  as  to  the 
effect  of  the  stipulation  under  which  the  sulphur  was  brought  forward. 
In  the  former  opinion  we  held  the  ship  in  fault,  and  bound  to  respond 
for  the  damages  caused  by  loss  of  market;  and  that  lose  was  declared 
to  be  the  difference  between  the  price  the  goods  actually  brought  when 
they  reached  here,  in  another  steamer  of  claimant's  line,  and  the  price 
they  would  have  brought  had  they  been  sold  on  the  day  when  they 
should  have  arrived.    That  difference  is  concededly  less  than  the  in- 
voice value.    The  reargument  has  induced  no  change  of  opinion  on 
these  propositions    We  fail  to  see  that  it  makes  any  difference  how 
the  sulphur  was  brought  forward.    If  the  claimant  failed  to  bring  it, 
the  owner  could  have  withdrawn  it  from  the  Sicilian  warehouse,  pay- 
ing the  Styria's  lien  for  expenses  of  discharge  and  the  freight,  and 
brought  it  forward  himself;  or  he  might,  if  he  chose,  have  sold  it  in 
Kicily.    It  ifl  certainly  clear  that,  at  the  time  the  stipulation  was 
signed,  claimant  could  not  have  seized  the  sulphur  and  sold  it  for  its 
own  use, — ^a  deliberate  act  of  conversion, — and  in  the  face  of  such  will- 
ful tort  have  still  insisted  on  the  limitation  of  liability  clause  contained 
in  the  bill  of  lading.     Huch  being  the  situation,  and  the  libelants  being 
in  a  position  where  by  application  of  the  rule  as  to  measure  of  damage 
above  set  forth  they  would  be  made  whole — and  only  be  made  whole — 
for  the  loss  they  suffered  by  the  ship's  negligence,  the  claimant  being 
at  the  same  time  protected  against  any  liability  in  excess  of  the  stipu- 
lated limit,  it  is  contended  that  the  effect  of  the  stipulation  is  prac- 
tically to  destroy  the  libelants'  right  to  relief;  so  that,  although  con- 
cededly they  have  lost  over  |20,000  through  the  ship's  misconduct, 
they  cannot  recover  anything,  while  by  the  same  stipulation  the  ship 
gives  up  nothing.    When  the  circumstances  under  which  the  stipula- 
tion was  signed  are  taken  into  consideration,  it  appears  that  its  lan- 
guage does  not  import  such  a  one-sided  agreement.    The  libels  had 
been  filed,  all  claiming  damages  for  nondelivered  sulphur  at  its  full 
market  value  on  the  day  it  should  have  reached  here.    No  answers  had 
yet  been  interposed,  nor  claim  made  that  the  damages  must  be  scaled 
down  to  the  invoice  value.    WTien,  therefore,  the  stipulation  provided 
that  the  proceeds  of  the  sulphur  to  be  brought  forward  under  its 
terms  should  be  credited  on  account  of  the  damages,  it  certainly  was 
not  intended  that  it  should  be  credited  twice, — once  by  the  application 
of  the  rule  for  determining  difference  of  market  values,  and  agjftn  by 
deducting  the  amount  of  such  proceeds  from  the  balance  found  upon 
applying  the  rule  for  ascertaining  damages  which  the  transactions  and 
documents  required.    The  petition  to  modify  the  mandate  is  denied 
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(101  Fed.  742.) 

HANCHETT  et  al.  v.  CHIATOVICaa. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  14,  1900.) 

No.  565. 

L  Libel — Publication  Tending  to  Injure  Business— Harmless  Error. 

In  an  action  for  publishing  a  notice  wherein  defendants  requested  their 
employes  to  refrain  from  assodathig  with  or  trading  with  plaintiff,  the 
action  of  the  court  in  leaving  It  to  the  Jury  to  determine  whether  or  not 
the  publication  was  defamatory,  in  connection  with  an  instruction  that  the 
notice  was  capable  of  two  constructions,— one  harmless  and  the  other 
defamatory, — and  that  the  burden  of  showing  it  to  be  defamatory  was  on 
plaintiff,  if  erroneous,  is  in  favor  of  defendants,  since  any  false  publica- 
tion which  tends  to  injure  a  person  in  his  trade  or  profession,  or  which 
causes  him  to  be  shunned  or  avoided  by  his  neighbors,  will  be  presumed 
defamatory. 

2.  Same— Words  Actionable— Covert  Meaning. 

Words  used  in  a  publication  which  are  not  actionable  in  themselves  may 
become  so,  if  from  their  connection  they  convey  a  covert  or  hidden  mean- 
ing which  is  libelous,  and  are  understood  in  their  concealed  or  hidden 
sense  by  those  who  read  them. 

8.  Same— Questions  for  Jury. 

In  an  action  for  publishing  a  notice  wherein  defendants  stated  that 
plaintiff  entertained  feelings  of  animosity  towards  defendants,  and  that  his 
actions  had  tended  to  interfere  with  their  business,  and  that  his  expressed 
intentions  were  to  further  interfere  with  and  embarrass  defendants  in 
their  business,  and  requesting  their  employes  not  to  associate  with  him  or 
disclose  to  him  any  facts  concerning  defendants'  business,  and  suggesting 
that  none  of  defendants'  employes  trade  with  plaintiff,  it  was  not  error 
for  the  court  to  leave  it  to  the  Jury  to  determine  from  all  the  facts  and 
circumstances  of  the  case  whether  defendants  meant  to  charee  that 
plaintiff  was  not  a  fit  or  proper  person  for  their  employes  to  associate  with, 
and  whether  it  was  so  understood  by  the  persons  in  the  community  who 
read  the  notice. 

4.  Same— Malice. 

The  publication  by  an  employer,  out  of  motives  of  malice,  HI  wUl,  or 
revenge,  of  a  notice  to  his  employes  requesting  them  not  to  trade  with  an- 
other, and  intimating  that  those  who  do  so  will  incur  the  displeasure  of 
their  employer,  manifestly  to  the  prejudice  of  their  employment,  is  libelous. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nevada. 

Action  by  John  Chiatovich  against  L.  J.  Hanchett  and  another  to 
recover  for  an  alleged  libelous  publication.  From  a  judgment  in 
favor  of  plaintiff,  defendants  bring  error.    Affirmed. 

See  93  Fed.  727,  and  96  Fed.  681. 

Reddy,  Campbell  &  Metson    and  Torreyson  &  Summerfleld,  for 
plaintiffs  in  error. 
M.  A.  Murphy,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges, 

ROSS,  Circuit  Judge.  This  action  was  brought  by  the  defendant 
in  error  against  the  plaintiffs  in  error  to  recover  damages  alleged  to 
have  been  sustained  by  him  by  reason  of  the  posting  and  circiHation 
in  and  about  the  town  of  Silverpeak,  in  Esmeralda  county,  Nev.,  of 
the  following  words  of  and  concerning  the  plaintiff: 
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NOTICE  TO  OUB  EMPLOYES. 

*'A8  John  ChiatoTlch  entertains  for  us  feelings  of  animosity,  and  as  his  ac- 
tions have  tended  to  interfere  witb  oar  business,  and  bis  expressed  intentions 
are  to  hinder  and  embarrass  us  still  further,  we  deem  It  advisable,  in  our 
own  interest,  to  abstain  from  all  communication  with  him.  We  especially 
request  our  employes  to  refrain  from  associating  with  him,  either  directly  or 
Indirectly,  and  to  disclose  to  him  nothing  that  might  tend  to  indicate  the 
present  condition  of  our  business.  We  caution  all  against  so  doing,  and 
reConunend  a  total  absence  of  all  communication.  We  trust  that  our  employes 
wUl  further  our  interests  In  this  matter,  which  demand  a  total  session  [cessa- 
tion] of  communication  between  us  and  him.  We  respectfully  enjoin  our 
people  silence  concerning  ourselves,  our  business,  and  our  property,  and 
suggest  that  no  one  of  our  agents,  representatives,  or  employes  trade  or  deal 
with  Chlatovlch  in  any  manner  whatsoever.  His  interests  are  so  antagonistic 
to  ours,  his  purpose  is  so  manifestly  hostile,  that  those  who  favor  him  cannot 
complain  if  we  consider  them  as  equally  unfriendly  to  us. 

"L.  J.  Hanchett 
•*L.  E.  H." 

In  his  amended  complaint  in  the  court  below  the  plaintiff  alleged 
that  at  the  time  of  the  posting  and  circulation  of  the  aboVe  notice  he 
was,  and  for  more  than  25  years  then  last  past  had  been,  engaged  in 
business  as  a  merchant  at  the  town  of  Silverpeak,  and  had  always 
done  a  good  business  and  maintained  a  good  reputation  for  fair  deal- 
ing, and  as  such  merchant,  and  as  a  citizen  and  neighbor,  had  always 
conducted  himself  with  honesty  and  fidelity,  and  had  never  been 
guilty,  or  suspected  of  being  guilty,  of  slandering  or  vilifying  his  neigh- 
bors for  their  methods  of  doing  business;    that,  by  the  notice  so 
I>08ted  and  published  of  and  (concerning  the  plaintiff,  the  defendants 
meant  that  the  plaintiff  was  circulating  false  and  malicious  reports 
of  and  concerning  their  business  and  &eir  manner  and  methods  of 
conducting  the  same,  and  that  the  plaintiff's  conduct  and  manner 
of  doing  business  were  such  that  he  was  not  a  fit  or  proper  person 
for  his  neighbors  to  associate,  communicate,  or  trade  with;  that  the 
words  so  published  and  circulated  were  false,  scandalous,  malicious, 
and  defamatory;  and  that  by  their  use  the  defendants  conveyed  the 
idea,  and  wished  and  intended  to  have  it  understood  and  believed 
by  those  who  should  read  and  did  read  the  notice,  that  the  plaintiff 
was  dishonest,  wanting  in  probity,  untruthful,  and  wholly  unfit  and 
unworthy  for  his  neighbors  or  friends  to  associate  or  communicate 
with,  and  that  his  place  of  business  was  not  a  fit  or  proper  place  for 
the  citizens  or  residents  of  the  town  of  Silverpeak  and  the  neigh- 
boring valleys,  tovms,  and  mining  camps  to  resort  to  or  do  business 
in, — ^by  reason  of  all  which  the  plaintiff  alleged  that  he  was  damaged 
in  his  good  name,  reputation,  and  credit  in  the  sum  of  |10,000.    In 
his  amended  complaint  the  plaintiff  further  alleged  that,  in  addition 
to  his  business  of  merchandising,  he  was,  at  the  time  of  the  posting 
and  circulating  of  the  words  complained  of,  and  for  a  long  time  there- 
tofore had  been,  engaged  in  mining,  milling,  and  refining  ores,  and 
in  keeping  a  saloon  and  boarding  house  at  and  near  the  town  of  Sil- 
verpeak, the  profits  of  which  aggregated  foOO  a  month,  and  that  in 
consequence  of  the  publication  and  circulation  of  the  notice  his  said 
business  was  greatly  injured  and  became  unprofitable,  and  that  about 
50  persons  in  the  employ  of  the  defendants,  whose  names  are  set 
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forth  in  the  amended  complaint,  stopped  trading  and  dealing  with 
the  plaintiff,  to  his  loss  in  the  sum  of  |10,000.  In  their  answer  the 
defendants  admitted  the  posting  and  publication  of  the  notice;  al- 
leged that  the  statements  therein  contained  were  true;  denied  the 
meaning  of  the  words  of  the  notice  alleged  in  the  innuendoes  of  the 
complaint;  denied  all  the  averments  of  damage,  and  also  the  allega- 
tions in  respect  to  the  withdrawing  of  patronage  by  the  employ^ 
of  the  defendants;  and  further  set  up  in  defense  of  the  action  that 
the  posting  and  publication  of  the  notice  complained  of  were  pro- 
voked by  tiireats  and  unfounded  charges  on  the  part  of  the  plaintiff 
against  the  defendants,  and  it  was  published  without  malice  on  their 
part,  and  for  the  sole  purpose  of  protecting  and  defending  their  rights 
and  reputation  in  the  community.  The  cause  was  tried  by  the  court 
with  a  jury.  In  the  course  of  the  trial  a  number  of  witnesses  were 
permitted,  against  the  objections  and  exceptions  of  the  defendants, 
to  testify  that  they  read  the  notice,  and  understood  therefrom  that 
the  plaintiff  was  not  a  fit  person  for  an  associate,  and  that  they 
would  be  discharged  from  the  employ  of  the  defendants  if  they  should 
trade  or  associate  with  the  plaintiff;  and  the  plaintiff  was,  likewise 
against  the  objections  and  exceptions  of  the  defendants,  permitted 
to  testify  that  certain  men  m  the  employ  of  the  defendants  stopped 
coming  to  his  place  of  business  or  dealing  with  him,  in  consequence 
of  the  notice,  and  to  the  loss  to  his  business  occasioned  thereby. 
These  rulings,  and  the  action  of  the  court  below  in  respect  to  instruc- 
tions given  and  refused,  constitute  the  principal  grounds  relied  on 
for  a  reversal  of  the  judgment.  The  plaintiff  sought  to  recover  on 
•two  grounds:  First,  for  alleged  damage  to  his  reputation;  and,  next, 
for  alleged  damage  to  his  bus^les8.  T^e  court  below  very  properly 
told  the  jury  that  the  defendants  had  the  legal  right  to  give  notice 
to  their  employes  that  the  plaintiff  entertained  feelings  of  animosity 
towards  them,  and  that  they  deemed  it  advisable  to  abstain  from  all 
communication  with  him,  and  to  make  the  request  that  their  em- 
ployes should  not  disclose  to  him  anything  concerning  the  condition 
of  their  business,  and  to  keep  silent  concerning  themselves,  their 
business,  and  their  property.  But  in  respect  to  the  alleged  damage 
to  the  good  name  and  reputation  of  the  plaintiff  the  court  called  the 
attention  of  the  jury  to  those  clauses  of  the  notice  in  which  the  de- 
fendants said: 

•*We  especIaUy  request  our  employes  to  refrain  from  associating  with  him 
[the  plalntifln,  either  directly  or  Indirectly,  and  suggest  that  no  one  of  our 
agents,  representatives,  or  employes  trade  or  deal  with  Ohlatovich  in  any  man- 
ner whatsoever."  '. 

The  court  told  the  jury  that  this  language  was  susceptible  of  two 
different  meanings, — one  harmless,  and  the  other  defamatory, — and 
left  it  to  the  jury  to  determine  from  the  evidence  in  the  case  "in 
w^hich  sense,  within  the  meaning  of  the  words,  the  persons  to  whom 
the  notice  was  addressed,  or  persons  who  read  the  same,  may  have  un- 
derstood them";  at  the  same  time  saying  that  the  burden  was  upon 
the  plaintiff  to  show  that  the  language  was  defamatory.  If  there  was 
error  in  this,  it  was  error  in  favor  of  the  defendants.  "Any  words,'' 
says  Odgers  on  Libel  and  Slander  (page  21),  "will  be  presumed  de- 
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famatory  which  expose  the  plaintiff  to  hatred,  contempt,  ridicule,  or 
obloquy,  which  tend  to  injure  him  in  his  profession  or  trade,  or  cause 
him    to    be    shunned   or    avoided  by  his  neighbors,     ♦     ♦     ♦    and 
•     •     *     all   words    ♦    ♦    ♦     which,  by  thus  engendering  an  evil 
opinion  of  him  in  the  minds  of  right-thinking  men,  tend  to  deprive 
him  of  friendly  intercourse  and  society."    See,  also,  Newell,  Defam. 
67,  77;  Townsh.  Sland.  &  L.  21,  and  notes;  13  Am.  &  Eng.  Enc.  Law, 
299;  Fitzgerald  v.  Kobinson,  112  Mass.  371;  Morasse  v.  Brochu,  151 
Mass.  568,  25  N.  E.  74,  8  L.  K.  A.  524;  Morey  v.  Association,  123  N. 
Y.  207,  25  N.  E.  161,  9  L.  R.  A.  621;  Byram  v.  Aikin  (Minn.)  67  N. 
W.  807.     The  publication  in  question  is  to  be  considered  in  its  en- 
tirety.    So  considered,  there  is  in  it,  to  say  the  least,  a  clear  insinua- 
tion that  the  plaintijff  was  not  a  fit  or  proper  person  for  the  employes 
of  the  defendants  to  associate  with,  and,  further,  that  if  any  of  such 
employes   should  associate,  trade,  or  deal  with  the  plaintijff,  they 
would  be  discharged  from  the  defendants'  employment.    The  com- 
plaint charges  that  the  notice  was  so  understood  by  the  community 
in  which  it  was  published,  and  there  was  testimony  given  on  the 
part  of  the  plaintiff  to  the  effect  that  persons  who  read  the  publica- 
tion so  understood  it.    Words  used  in  a  publication,  even  if  not  ac- 
tionable in  and  of  themselves,  may  become  so  if  they  convey  a  covert 
or  hidden  meaning,  and  are  understood  in  their  concealed  sense  by 
those  who  read  them.    Authorities  supra.    The  court  below  left  it 
to  the  jury  to  determine  from  all  the  facts  and  circumstances  of  the 
case  whether  the  defendants  meant  to  charge  that  the  plaintiff  was 
not  a  fit  or  proper  person  for  their  employes  to  associate  with,  and 
whether  it  was  so  understood  by  those  who  read  it,  and  who,  the  evi- 
dence showed,  resided  in  the  little  community  in  which  the  publica- 
tion was  made,  and  who  knew  the  respective  parties,  and  their  cir- 
cumstances and  relations  to  each  other.    In  this  there  was  no  error 
of  which  the  plaintiffs  in  error  can  justly  complain.    The  same  ob- 
servations equally  apply  to  the  alleged  damage  to  the  business  of 
the  plaintiff,  unless  it  be  true,  as  is  contended  on  the  part  of  the 
plaintiffs  in  error,  that  one  man  has  the  legal  right  to  maliciously  in- 
terfere with  the  business  of  another.    We  deny  the  soundness  of  any 
such  proposition.    No  one  can  properly  deny  any  man  the  absolute 
right  to  cease  dealing,  and  to  refuse  to  have  business  or  other  rela- 
tions, with  any  particular  person  or  persons;   but  no  man,  in  our 
opinion,  has  the  legal  or  moral  right,  from  malice,  ill  will,  or  revenge, 
to  comifland  other  persons  to  do  so.    Counsel  for  the  plaintiffs  in  error 
have  cited  a  number  of  cases  to  the  effect  that  an  employer  has  the 
right  to  interpose  for  the  protection  of  those  in  his  employ.    We  do 
not  question  that  right.    Nor  do  we  dispute  the  proposition  that  an 
act  legal  in  itself,  and  violating  no  right  of  another,  cannot  be  uuxde 
actionable  on  account  of  the  motive  which  superinduced  it.    But 
every  person  in  this  country  has  the  constitutional  right  of  life,  lib- 
erty, and  the  pursuit  of  happiness,  so  long  as  he  keeps  within  the 
pale  of  the  law.    With  many  men, — ^perhaps  in  the  case  of  a  large 
majority, — ^the  pursuit  of  happiness  involves  the  pursuit  of  business 
enterprises  of  one  kind  or  another.    With  what  show  of  reason  or  jus- 
tice can  it  be  said  that  this  right  to  lawfully  pursue  his  own  business 
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— ^in  the  case  at  bar,  that  of  buying  and  selling  goods — can  be  legally 
interfered  with  by  third  parties,  except  by  competition?  As  a  mat- 
ter of  course,  every  business  is  legally  subject  to  competition,  which 
is  not  only  right  and  proper  in  and  of  itself,  but  is  also  for  the  public 
good.  But  it  is,  in  our  judgment,  a  clear  violation  of  the  right  per- 
taining to  every  person  engaged  in  an  industrial  enterprise  for  any 
otho*  person,  through  malice,  ill  will,  or  revenge,  to  command  or  in- 
duce other  persons  to  withdraw  or  withhold  their  custom  from  him, 
or  otherwise  maliciously  interfere  with  his  business.  Motive  does 
not  count  where  one  merely  exercises  his  own  right  vrithout  violating 
any  right  of  another,  but  when  he  does  violate  the  right  of  anoth» 
the  motive  of  the  act  enters  largely  into  the  problem.  The  judgment 
is  affirmed. 


aoi  Fed.  746.) 

DORSET  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,.  Eighth  Circuit    March  26,  1900.) 

No.  1,270. 

1.  National  Banks— Offenses  by  Officers— Evidence. 

Evldeoce  to  the  efifect  that  when  a  hank  rediscounts  notes  ft  Indorses 
them,  and  that  a  bank  held  certain  notes  which  it  redisconnted,  is  suffi- 
cient to  establish  the  fact,  when  such  notes  have  become  lost  or  destrojed, 
that  they  were  indorsed  by  the  bank,  and  to  render  admissible  testimony 
of  false  entries  in  the  books  of  the  bank  respecting  such  notes,  made  by 
direction  of  a  defendant  charged  with  having,  as  cashier,  caused  sach 
entries  to  be  made  for  the  purpose  of  concealing  the  liability  of  the  bank 
on  account  of  such  indorsement. 

2,  Same— Trial— Instructions. 

Where  an  indictment  contained  a  number  of  counts  charging  the  de- 
fendant, as  an  officer  of  a  national  bank,  with  having  caused  false  witries 
to  be  made  in  the  books,  a  general  instruction  that  there  was  not  snflSclent 
evidence  to  show  that  such  entries  were  made  by  defendant,  and  directing 
a  verdict  of  acquittal  on  such  counts,  was  properly  refused,  where  there 
was  evidence  sufficient  to  go  to  the  jury  upon  any  one  of  the  counts. 
8.  Same— Sufficiency  of  Indictment. 

An  indictment  charging  a  defendant,  as  an  officer  of  a  nati<Hial  hank, 
with  having  made  a  false  statement  in  a  report  made  to  the  comptroller,  is 
not  required  to  set  out  such  report  in  full,  but  is  sufficient  if  it  identifies 
the  report  by  its  date,  and  sets  out  the  particular  statement  claimed  to  be 
false;  the  only  requisite  being  that  it  shall  clearly  advise  the  accused  of 
the  exact  charge  he  is  required  to  meet 
4  Same— Trial— Questions  for  Jury. 

Where  a  defendant  was  charged  with  having,  as  an  officer  of  a  national 
bank,  made  false  statements  in  reports  to  the  comptroller,  by  understating 
the  amount  of  overdrafts  on  the  bank,  and  the  government  proved  that  the 
overdrafts  existing  at  the  time  of  the  reports  in  fact  largely  exceeded  tlie 
amounts  reported,  which  evidence  was  met  by  the  defendant  by  eTidence 
tending  to  show  that  a  large  part  of  such  overdrafts  bore  interest,  and  by 
the  claim  that  he  did  not  consider  it  his  duty  to  report  as  overdrafts  ac- 
counts on  which  interest  was  being  paid,  the  sufficiency  of  such  defense, 
both  as  to  the  facts  and  the  question  of  good  faith,  was  a  matt^  for  de- 
termination by  the  Jury. 
5.  Same— Instructions. 

Upon  an  issue  as  to  whether  a  defendant  was  guilty,  under  the  statute, 
of  having  made  false  statements  as  to  overdrafts  in  a  report  to  the  comp- 


Digitized  by 


Google 


D0R8EY   V.  UNITED  STATES. 


653 


troller  made  by  hfm  as  an  officer  of  a  national  bank,  where  the  defendant 
claimed  that  a  part  of  such  overdrafts  bore  interest,  and  were  reported  by 
him,  in  good  faith,  under  the  head  of  "Lioans  and  Discounts,"  it  was  not 
reversible  error  to  refuse  a  special  instruction  requested,  stating  that  the 
defendant  could  not  be  found  gvdlty  on  such  charge  if  the  Jury  found  that 
the  entries  in  the  reports  were  made  by  him  in  good  faith,  and  with  the 
honest  belief  that  they  were  correctly  made,  when  in  its  general  charge, 
not  excepted  to,  the  court  stated  that  the  defendant  could  not  be  convicted 
on  such  charge  unless  the  entries  were  "knowingly  and  intentionally  false 
when  made,"  and  were  made  with  intent  to  defraud  or  deceive,  and  that  if 
the  jwy  found  that  the  defendant  "honestly  believed,  and  had  good  reason 
to  believe^"  that  the  entries  were  correct,  he  would  not  be  guilty.  Such 
charge,  taken  together,  was  substantially  that  requested,  and  the  difference 
in  the  language  so  slight  that  it  cannot  be  supposed  to  have  been  regarded 
by  the  jury. 

fL  Same— Abstracting  Money  of  Bank— Sufpicienct  op  Evidence. 

The  conviction  of  a  defendant  charged  with  having,  as  a  director  and 
agent  of  a  national  bank,  unlawfully  abstracted  money  of  the  bank,  is 
sufficiently  supported  by  evidence  which  warranted  a  finding  that  defend- 
ant procured  the  making  of  two  notes,  for  $4,500,  by  an  employ^  who  was 
wholly  Irresponsible,  without  consideration,  and,  having  access  to  the  funds 
and  books  of  the  bank,  appropriated  that  sum  of  the  bank's  money  to  his 
.own  use,  leaving  the  notes  in  exchange  therefor. 

7.  Same — Proof  of  Criminal  Intent— Evidence  of  Other  Transactions. 

On  the  trial  of  a  defendant  upon  charges  of  having,  while  an  officer 
of  a  national  bank,  unlawfully  abstracted  money  from  such  bank,  and 
having  made  false  entries  in  reports  made  to  the  comptroller,  evidence 
that,  at  about  the  same  time  as  the  acts  charged,  the  defendant  made 
other  reports  to  the  comptroller,  containing  similar  false  statements,  and 
that  he  also  procured  the  execution  by  an  irresponsible  third  party  of  a 
note  without  consideration,  which  ho  discounted  on  behalf  of  the  bank, 
and  appropriated  the  proceeds,  is  admissible  on  the  question  of  intent,  as 
showing  that  defendant  had  acted  in  bad  faith  towards  the  bank  in  such 
transactions,  although  such  acts  are  not  counted  upon  in  the  indictment 
Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  CJourt  of  the  United  States  for  the  District 
of  Nebraska. 

E.  F.  Gray,  for  plaintiff  in  error. 

A.  J.  Sawyer  (W.  8.  Summers  and  S.  R.  Rush,  on  the  brief),  for  the 
United  States. 

Before  CALDWELL,  SANBOKN,  and  TBAYER,  Orcuit  Judges. 

THAXER,  Circuit  Judge,  This  writ  of  error  was  brought  to  review 
a  judgment  of  the  district  court  of  the  United  States  for  the  district 
of  Nebraska,  whereby  Frank  M.  Dorsey,  the  plaintiff  in  error,  was 
sentenced  to  imprisonment  for  various  violations  of  the  act  relating 
to  national  banks.  Three  indictments  were  returned  against  the  ac- 
cused, which  were  subsequently  consolidated  for  trial,  and  together 
contained  numerous  coui^ts,  charging  different  offenses.  Upon  the 
trial  the  accused  was  convicted  on  13  counts.  A  like  sentence  of  six 
years'  imprisonment  was  imposed  for  the  offense  described  in  each 
of  the  13  counts,  but,  as  the  sentences  run  concurrently,  the  accused 
was,  in  effect,  sentenced  to  one  term  of  imprisonment,  for  the  period 
of  six  years.  The  indictments  are  framed  under  section  5209  of  the 
Revised  Statutes  of  the  United  States,  and  charge  three  kinds  of  of- 
fenses, namely,  six  counts  charge  the  making  of  false  entries  in  the 
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bills-receivable  register  of  the  First  National  Bank  of  Ponca,  Neb.,  of 
which  bank  the  accused  was  cashier,  five  counts  charge  the  making 
of  false  reports  to  the  comptroller  of  the  currency,  and  the  remain- 
ing two  counts  charge  the  unlawful  abstraction  of  funds.  The  of- 
fenses were  committed  between  July  19,  1892,  and  April  13,  18ii:5, 
during  which  time,  or  at  least  until  February  1,  1893,  the  accused  wasi 
acting  in  the  capacity  of  cashier  as  well  as  director  of  the  bank.  The 
false  entries  in  the  bills;receivable  register  consist  of  entries  therein 
showing  that  certain  notes  held  by  the  bank  had  been  paid,  and  the 
dates  of  their  payment,  when  they  had  not  been  j)aid,  while  the  false 
entries  in  the  reports  to  the  comptroller  consist  either  of  false  state- 
ments concerning  the  amount  of  overdrafts  upon  the  bank,  or  con- 
cerning the  amount  of  its  loans  and  discounts,  or  concerning  the 
amount  due  to  it  from  other  banks  and  bankers,  or  concerning  the 
extent  of  the  liability  of  the  directors  to  the  bank.  The  assignments 
of  error  are  very  numerous,  but  as  counsel  have  grouped  them,  for 
convenience,  into  classes,  and  have  thereby  reduced  their  number 
somewhat,  we  shall  pursue  the  same  course. 

The  government  claimed  on  the  trial  that  the  accused  had  prac- 
tically the  entire  control  of  the  First  National  Bank  of  Pcmca  during 
the  period  when  the  alleged  offenses  were  committed,  and  prior 
thereto;  that  he  had  made  a  practice  of  rediscounting  notes  held  by 
the  bank,  with  the  bank's  indorsement  thereon  to  give  them  cur- 
rency; that  many  of  such  notes  were  worthless  when  they  were  thus 
discounted;  and  that  on  the  rediscount  of  such  worthless  paper, 
with  the  aid  of  the  bank's  indorsement  thereon,  the  accused  had 
caused  entries  to  be  made  in  the  bills-receivable  registw  of  the  bank 
that  such  notes  were  paid,  with  intent  to  conceal  the  bank's  liabilitv 
upon  the  paper.  The  testimony  which  was  offered  to  sustain  these 
charges  was  both  voluminous  and  cogent. 

The  first  assignment  of  error  is  that  the  court  erred  in  admitting 
in  evidence  the  following  ent^y,  "Paid  11/19/92,"  which  was  found 
in  the  bills-receivable  register  of  the  First  National  Bank  of  Ponea, 
in  the  column  of  ^^Remarks,"  opposite  a  note  made  by  J.  E.  Strong, 
dated  "9/7/92,"  which  the  bank  had  discounted,  and  which  matured, 
according  to  the  bills-receivable  register,  on  March  7,  1893.  The  ob- 
jection to  this  entry  when  it  was  received  and  read  in  evidence  was 
"that  no  foundation  has  been  laid,  and  it  has  not  been  shown  that 
defendant  was  suflftciently  connected  with  it;  that  it  is  not  shown 
that  he  has  ever  directed  this  entry."  While  the  objection  so  made 
is  not  as  specific  as  it  might  have  been,  yet  we  understand  that  it  was 
intended  to  raise  the  point,  first,  that  the  Strong  note  had  not  been 
produced,  and  that  it  had  not  been  shown  that  the  entry  complained 
of  was  made  by  direction  of  the  accused.  It  appears,  however,  that 
the  assistant  cashier  of  the  bank,  who  seems  to  have  acted  at  all 
times  under  the  immediate  direction  of  the  accused,  gave  evidence 
which  tended  to  show  that  the  accused  had  on  several  occasions  given 
him  instructions  to  enter  notes,  which  were  held  by  the  bank,  as  paid, 
although  they  were  not  paid,  but  were  merely  rediscounted  with 
other  banks,  and  that  the  entry  in  question  was  an  entry  made  br 
him  pursuant  to  such  instructions.    Other  evidence  that  was  intro- 


Digitized  by 


Google 


DORSEY   V.  UNITED -STATES.  655 

dnced  showed  that  a  note  made  by  J.  E.  Strong  for  f2,000,  dated 
**ninth  month,  seventh  day,  1892/'  and  due  on  March  7,  1893,  was 
rediscounted  by  the  First  National  Bank  of  Elkader,  Iowa,  for  the 
First  National  Bank  of  Ponca,  Neb.,  on  November  25,  1892,  and 
that  it  was  held  by  the  former  bank  until  March  15,  1893,  and  was 
not  then  paid,  but  was  replaced  by  other  notes  received  from  the 
First  National  Bank  of  Ponca.    There  was  other  evidence  produced 
which    showed    that    due    search  had  been  made  for  the  Strong 
note,  and  that  it  could  not  be  found,  but  had  probably  been  lost 
or  destroyed.    The    evidence,  taken    altogether,  was    sufficient,  we 
think,  to  warrant  a  jury  in  finding  that  the  First  National  Bank 
of  Ponca  had  held  a  note  of  J.  E.  Strong  for  the  sum  of  f 2,000,  and 
had  procured  its  rediscount  with  another  bank,  and  had  entered  it 
as  paid  on  its  own  books,  although  it  was  not  paid,  but  was  simply 
rediscounted,  and  that  this  had  been  done  by  direction  of  the  ac- 
cused.    The  point  which  is  made  in  this  court  respecting  said  note 
and  one  or  two  other  rediscounted  notes,  which  were  not  produced, — 
that  there  was  no  specific  proof  in  the  trial  court  to  show  that  such 
rediscounted  notes  were  indorsed  by  the  First  National  Bank  of 
Ponca  when  it  procured  their  rediscount, — was  not  made  in  the  trial 
court  as  an  objection  to  their  introduction,  and  for  that  reason  the 
point  is  not  open  for  consideration  here.    But  it  will  be  proper  to  ob- 
serve in  this  connection  that  there  was  testimony  to  the  effect  that 
"rediscounted  notes"  are  notes  held  by  a  bank,  which  it  indorses  and 
procures  another  bank  to  discount,  so  that,  when  the  various  wit- 
nesses testified  in  respect  to  the  several  notes  that  the  First  National 
Bank  of  Ponca  had  rediscounted  them,  the  statement  implied,  in  the 
light  of  the  testimony  as  to  the  meaning  of  the  word  "rediscounted,'^ 
that  the  notes  had  been  indorsed.    Moreover,  such  of  the  rediscounted 
notes  as  the  government  was  able  to  produce  were  indorsed  by  the 
last-named  bs^.    We  are  of  opinion,  therefore,  that  the  objection 
to  the  introduction  of  the  entry  in  the  bills-receivable  register  to  the 
^ect  that  the  Strong  note  was  paid  on  November  19,  1892  (that  being 
the  purport  of  the  entry),  was  not  well  made,  and  was  properly  over- 
ruled. 

The  second,  third,  fourth,  and  sixth  grounds  for  reversal  that  are 
relied  upon  by  counsel  for  the  plaintiff  in  error  have  reference  to 
entries  found  in  the  bills-receivable  register  of  the  First  National  Bank 
of  Ponca,  and  relate  to  notes  held  by  that  bank  which  were  made 
by  W.  A.  Hickman,  John  Forbes,  J.  E.  Barker,  and  W.  E.  Holmes, 
and  were  subsequently  rediscounted  with  other  banks.  These  entries 
are  the  same  as  the  one  already  considered.  They  showed  that  the 
several  notes  were  marked  as  paid  on  the  bills-receivable  register  as 
of  given  dates.  The  objections  made  at  the  trial  to  the  introduction 
of  the  entries  were  in  substance  the  same  as  those  already  noticed, 
and  the  proof  tending  to  show  that  the  several  notes  were  outstanding 
and  unpaid  long  after  they  were  marked  'Taid''  was  substantially 
the  same  as  that  respecting  the  Strong  note.  There  was  also  the 
same  species  of  proof  tending  to  show  that  the  false  entries  as  re- 
spects these  notes  were  made  in  obedience  to  instructions,  general  or 
special,  that  were  given  by  the  accused  to  his  subordinates,  and  in  ac- 
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cordance  with  which  they  acted.  We  think,  therefore,  that  the  ob- 
jections to  the  admission  of  these  several  entries  were  properly  over- 
ruled. 

Ck>mplaint  is  made  of  the  admission  of  an  entry  foond  in  the  bills- 
receivable  register  showing  the  payment  of  a  note  of  L  Ckmner  for 
1458  on  January  11,  1893.  The  facts  having  reference  to  the  ad- 
missibility of  this  entry  are  slightly  variant  from  those  affecting  the 
admissibility  of  the  entries  concerning  the  other  notes.  There  was 
evidence  tending  to  show  that  the  ba^  held  such  a  note  as  the  one 
last  described;  that  it  was  executed  on  December  8,  1892;  that  it  ma- 
tured on  March  8,  1893;  that  it  was  rediscounted  with  the  German 
Savings  Bank  of  Davenport,  Iowa;  and  that  it  remained  in  that  bank 
until  its  maturity,  notwithstanding  the  fact  that  it  was  entered  as  paid 
on  the  bills-receivable  register  of  the  First  National  Bank  of  Ponca  on 
January  11,  1893.  These  facts  were  established  mainly  by  a  private 
memorandum  book  which  was  kept  by  the  accused,  as  cashier,  show- 
ing with  what  banks  notes  had  been  rediscounted.  It  seems  to  have 
been  his  practice,  or  the  practice  of  the  bank  with  which  he  was  con- 
nected, to  keep  track  of  notes  that  had  been  rediscounted  and  entered 
on  its  own  books  as  paid,  by  making  a  memorandum  showing  the 
amount  thereof,  by  whom  liey  were  made,  and  by  whom  held, — in  this 
private  memorandum  book.  No  error  is  assigned  because  of  the  ad- 
mission of  the  book,  and  as  that  showed  that  Sie  Conner  note  was  not 
paid  on  January  11,  1893,  but  was  outstanding,  and  then  held  by  a 
bank  in  Davenport,  Iowa,  we  perceive  no  merit  in  the  objection  which 
was  made  to  the  entry  found  in  the  bills-receivable  register,  showing 
that  it  was  paid  on  the  latter  date. 

In  this  connection  it  will  be  most  convenient  to  notice  another  ex- 
ception, which  was  taken  to  the  refusal  of  the  court  to  give  an  instrw- 
tion  to  the  jury  that  there  was  no  sufficient  evidence  to  show  that  the 
alleged  false  entries  in  the  bills-receivable  register  were  made  by  the 
accused,  and  that  a  verdict  of  acquittal  should  be  returned  upon  all  of 
the  counts  containing  such  charges.  This  instruction  was  properly 
refused,  because  there  was,  as  we  think,  some  evidence  tending  to 
show  that  the  aforesaid  entries  were  false,  and  that  they  were  made  by 
direction  of  the  accused.  Besides,  if  there  was  evidence  sufficient  to 
go  to  the  jury  upon  any  of  the  counts  charging  false  entries  in  the  bills- 
receivable  register,  as  there  clearly  was  as  respects  some  of  the  counts, 
this  instruction  directing  a  verdict  for  the  defendant  on  all  of  sncb 
counts  ought  not  to  have  been  given.  This  court  has  so  decided  in 
Harless  v.  U.  S.,  34  C.  0.  A.  400,  92  Fed.  354. 

It  is  next  assigned  for  error  that  the  court  should  have  excluded 
from  the  jury  a  report  to  the  comptroller  of  the  currency  which  was 
made  by  the  accused,  purporting  to  show  the  condition  of  the  First 
National  Bank  of  Ponca  on  December  9,  1892.  The  objection  to 
this  report  was  "there  is  no  sufficient  count  in  the  indictment  relating 
to  said  report,  and  that  each  of  the  counts  relating  to  said  report  is 
insufficient,  in  not  setting  out  the  report  sufficiently,  and  the  report  is 
irrelevant."  It  is  contended,  as  we  understand,  that  the  count  was 
insufficient  because  it  did  not  set  out  the  entire  report  to  the  comp- 
troller.   The  count  respecting  which  this  objection  is  made  specified, 
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in  snbstance,  that  the  accased,  in  and  by  said  report,  the  date  whereof 
was  correctly  stated,  "unlawfully,  knowingly,  and  willfully  did  make 
a  certain  false  entry  in  said  report;    ♦    ♦    ♦    that  is  to  say,  a  false 
entry  to  the  effect  that  at  the  close  of  business  on  said  9th  day  of  De- 
cember, 1892,  the  amounts  of  loans  and  discounts  was  |137,072.64, 
whereas  in  truth  and  in  fact  the  amount  of  the  loans  and  discounts  of 
the  said  association  was  then  a  much  smaller  amount,  to  wit,  |125,- 
732.14, — ^he,  the  said  Frank  M.  Dorsey,  then  and  there  well  knowing 
said  entry  to  be  false, — ^thereby  intending  to  injure  and  defraud,"  etc. 
None  of  the  counts  of  the  indictment  were  challenged  by  a  demurrer 
or  motion  to  quash  the  same  for  insufficiency,  and,  not  having  been  so 
challenged,  the  count  from  which  the  above  excerpt  is  made  should 
at  least  be  held  good  after  verdict.    But  on  broader  grounds  we  think 
that  the  point  is  untenable.    It  has  never  been  ruled,  so  far  as  we  are 
aware,  that  an  indictment  like  the  one  at  bar,  charging  a  particular 
false  statement  in  a  report  made  to  the  comptroller  of  the  currency, 
dtonld  set  out  the  report  in  full.    Such  reports  are  usually  very 
lengthy  documents,  and  would  incumber  the  record  needlessly,  and 
render  pleadings  interminable,  if  they  were  set  out  at  length.    Nor  is 
it  necessary  for  the  protection  of  the  accused  that  they  should  be  so 
pleaded.    A  reference  to  the  report  by  its  date,  etc.,  so  as  to  fully 
identify  the  document,  and  a  specification  of  the  particular  false  state- 
ment complained  of,  in  such  language  as  will  advise  the  accused  be- 
yond peradventure  of  what  he  is  accused,  is  all  that  should  be  re- 
quired in  an  indictment.    Any  further  prolixity  of  statement  would 
embarrass  pleading  unnecessarily,  and  would  prove  of  no  service 
to  the  accused,  except,  perhaps,  to  afford  him  a  better  opportunity 
to  take  advantage  of  an  alleged  variance  between  the  proof  and  the 
pleading  when  the  report  is  produced.    We  are  of  opinion  that  the 
count  to  which  the  objection  was  addressed  was  sufQcient,  and  that 
the  objection  as  made  was  properly  overruled. 

It  is  further  urged  with  respect  to  the  count  last  referred  to  that  the 
evidence  was  insufQcient  to  sustain  a  conviction  thereunder.  This 
point  was  not  made,  however,  in  the  trial  court,  by  a  motion  to  direct 
a  verdict  in  favor  of  the  defendant;  and,  as  it  was  not  made  in  that 
form,  the  defendant  may  be  regarded  as  having  consented  to  allow  the 
jury  to  determine  whether  the  evidence  respecting  the  alleged  false 
statement  was  sufftcient  to  warrant  a  conviction.  Insurance  Co.  v. 
Unsell,  144  U.  S.  439,  12  Sup.  Ct.  671,  36  L.  Ed.  496;  Village  of  Alex- 
andria V.  Stabler,  4  U.  S.  App.  324,  1  C.  0.  A.  616,  50  Fed.  689;  City 
of  Lincohi  v.  Sun  Vapor  Street-Dght  Co.  of  Canton,  8  C.  C.  A.  253, 
59  Fed.  756,  761.  But,  without  basing  our  conclusion  on  the  last- 
mentioned  rule,  which  is  more  especially  applicable  to  civil  cases, 
we  have  examined  the  testimony,  and  reached  the  conclusion  that 
there  was  sufficient  evidence  to  warrant  the  trial  court  in  submitting 
to  the  jury  the  issue  concerning  the  falsity  of  the  report. 

The  next  assignment  is  that  another  count  of  the  indictment  on 
which  there  was  a  conviction  was  insuflflcient,  and  that  the  trial  court 
erred  in  admitting  in  evidence  a  report  to  the  comptroller  of  the  cur- 
rency which  was  intended  to  substantiate  the  charge  contained  in  such 
count.  It  is  also  said  that  there  was  no  sufficient  evidence  to  warrant 
41  CCA— 42 
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a  conviction  on  the  count.  The  count  to  which  these  objections  were 
addressed,  after  describing  the  report  of  December  9,  1892,  in  such 
manner  as  to  fully  identify  it,  charged,  in  substance  and  in  apt  lan- 
guage, that  it  contained  a  statement  that  $4,140.44  was  due  to  the 
First  National  Bank  of  Ponca  from  state  and  private  banks  at  the 
close  of  business  on  December  9,  1892,  whereas,  in  truth  and  in  fact, 
nothing  was  then  due  from  such  banks,  as  the  accused  well  knew, 
and  that  the  statement  was  made  by  him  with  intent  to  deceive,  etc. 
We  perceive  no  defect  in  the  count  which  can  avail  the  accused  after 
verdict,  and  are  of  the  opinion  that  the  count  was  good  even  before 
verdict.  Concerning  the  sufficiency  of  the  evidence  to  sustain  a  con- 
viction on  the  count  now  under  consideration,  it  may  be  said  that 
the  accused  did  report  to  the  comptroller  of  the  currency  that  ^4,140.44 
was  due  from  state  and  private  banks  to  the  First  National  Bank  of 
Ponca  on  December  9,  1892,  whei'eas  the  daily-statement  register  of 
the  bank  showed  that  nothing  was  so  due.  The  accused  attempted 
to  show  that  the  item  in  the  report  could  be  accounted  for  by  a  note  for 
|4,000,  secured  by  a  mortgage,  that  had  been  sent  to  another  bank 
for  collection  some  time  prior  to  the  making  of  the  report,  and  that  it 
had  reference  to  such  collection.  The  government  claimed,  on  the 
other  hand,  that  no  money  was  ever  received  or  expected  to  be  re- 
ceived on  the  note  which  was  thus  transmitted  for  collection,  and 
that,  some  time  after  the  report  was  made,  said  note  was  taken  up 
by  other  worthless  notes,  and  that  nothing  was  received  thereon, 
and  that  the  accused  was  guilty  of  intentional  deceit  in  making  the 
statement  in  his  report  that  $4,140.44  was  at  that  time  due  and  in 
transit  from  other  banks.  It  is  manifest,  we  think,  in  view  of  all  the 
evidence  concerning  this  transaction,  that  it  was  the  province  of 
the  jury  to  determine  whether  the  entry  in  question  was  false  and 
was  made  with  an  intent  to  deceive.  Counsel  for  the  accused  seems 
to  have  entertained  a  similar  opinion  at  the  trial,  inasmuch  as  he 
failed  to  ask  an  instruction  for  an  acquittal  upon  this  count. 

It  is  also  contended  that  three  other  counts  of  the  indictment  upon 
which  a  conviction  was  had,  to  wit,  those  counts  which  charge  the 
making  of  false  statements  concerning  the  liabilities  of  directors  to 
the  bank  and  concerning  overdrafts  upon  the  bank,  are  insufficient  to 
sustain  a  conviction.  The  supposed  defects  in  these  counts  are  similar 
to  those  already  noticed,  and,  in  view  of  what  has  already  been  said 
respecting  the  other  counts,  they  do  not  require  special  notice.  The 
offense  in  each  instance  was  described  with  sufficient  clearness  to  ad- 
vise the  defendant  of  the  precise  nature  of  the  false  statement  of  which 
he  was  accused,  and  to  enable  him  to  make  his  defense  thereto,  and 
to  preclude  further  prosecution  for  the  same  offense  if  he  was  either 
acquitted  or  convicted.  They  must  accordingly  be  adjudged  sufficient 
after  verdict. 

It  is  also  insisted  by  the  accused  that  the  evidence  was  inade- 
quate to  convict  him  on  two  of  the  last-mentioned  counts;  being  those 
which  charge  the  making  of  false  statements  concerning  overdrafts 
in  reports  that  were  sent  to  the  comptroller,  showing  the  condition 
of  the  bank  on  July  12,  1892,  and  on  September  30,  1892.  In  the 
first  of  these  reports  the  accused  stated  the  existing  overdrafts  to- 
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be  1564.48,  and  in  the  latter  to  be  |888.12.  The  government  claimed, 
and  likewise  proved,  that  on  July  12,  1892,  the  actual  overdrafts 
were  f  5,564.48,  and  that  on  September  30,  1892,  they  were  $9,888.12. 
The  accused  then  attempted  to  explain  the  discrepancy  by  showing 
that  on  each  occasion  a  large  part  of  the  existing  overdraft  bore  in- 
terest, and  that  he  did  not  esteem  it  his  duty  to  report  an  account  as 
overdrawn  if  interest  was  being  paid  on  the  same.  CJoncerning  this 
contention  it  is  sufficient,  we  think,  to  say  that  it  was  the  province 
of  the  jury  to  decide  whether  the  discrepancy  shown  between  the 
actual  overdraft  and  the  reported  overdraft  on  each  of  these  occa- 
sions had  been  satisfactorily  explained;  whether  the  bank  was  in 
fact  receiving  interest  on  those  accounts  which  were  overdrawn,  but 
not  so  reported;  and  whether,  in  failing  to  report  such  accounts  as 
overdrawn,  the  accused  had  acted  in  good  faith,  and  without  intent 
to  deceive.  The  jury  had  an  undoubted  right  to  determine  these  ques- 
tions, and  the  counts  ought  not  to  have  been  withdrawn  from  their 
consideration  on  the  assumption  that  the  evidence  was  inadequate  to 
sustain  a  conviction. 

The  next  point  which  should  be  considered  in  this  connection  con- 
sists in  the  refusal  of  the  court  to  give  an  instruction  that  was  re- 
quested by  the  accused.  This  instruction  was  to  the  effect  that,  even 
if  the  entries  relating  to  overdrafts  in  the  reports  to  the  comptroller 
were  not  made  correctly,  yet  that  the  defendant  could  not  be  found 
guilty  under  the  counts  relating  to  the  overdrafts,  if  the  jury  found 
from  the  evidence  that  the  entries  were  made  by  the  accused  in  good 
faith,  and  with  the  honest  belief  that  they  were  correctly  made.  The 
trial  court  did  not  refuse  the  instruction  because  the  rule  of  law  therein 
declared  was  erroneous,  but,  as  the  record  shows,  "because  given  in 
the  general  charge."  The  general  charge  of  the  court  was  not  ex- 
cepted to,  but  stands  unchallenged  in  all  of  its  parts,  so  that  the  error 
assigned  on  this  head  is  not  that  the  general  charge  was  erroneous, 
but  that  the  rule  stated  in  the  special  instruction  was  not  sufficiently 
stated  by  the  court  of  its  own  motion.  We  feel  constrained  to  hold 
that  this  proposition  is  untenable.  In  its  general  charge  the  court 
instructed  the  jury  to  the  following  effect; 

•*So  far  as  these  counts  charging  false  entries  are  concerned,  under  the  evi- 
dence In  this  case  there  remain  but  two  questJons  for  you  to  determine  under 
any  of  the  counts  of  the  Indictment  submitted  to  yoa  They  are,  first,  did 
the  defendant  make  any  of  the  false  entries  charged?  If  you  find  that  he 
did,  then,  second,  did  he  make  any  of  them  knowingly,  with  the  intent  to 
injure  and  defraud  the  bank  or  any  other  body  politic  or  corporate  or  Indi- 
vidual person,  or  to  deceive  any  officer  of  the  association,  or  to  deceive  any 
person  appointed  or  thereafter  to  be  appointed  by  the  comptroller  to  examine 
the  bank?  The  false  entry  that  is  punishable  under  this  statute  is  an  entry 
that  was  knowingly  and  intentionally  false  when  made.  It  was  not  the  pur- 
pose of  congress  to  punish  an  officer  who,  through  an  honest  mistake,  makes 
an  entry  in  one  of  the  books  or  reports  of  the  bank  which  he  believed  to 
be  true,  when  It  is  In  fact  false.  It  follows  that.  In  order  to  convict  the 
defendant,  you  must  find,  beyond  a  reasonable  doubt,  not  only  that  he  made 
a  false  entry  in  one  of  the  books  or  reports  of  the  bank,  but  also  that  he  knew 
the  entry  to  be  false  when  he  made  it.*' 

In  another  part  of  the  charge,  while  referring  to  the  evidence  in  the 
case,  the  learned  trial  judge  used  the  following  language: 
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"There  has  been  evidence  introduced  in  the  case  on  the  part  of  the  de- 
fendant for  the  purpose  of  explaining  some  of  the  ^itries  made  in  the  reports. 
Evidence  has  been  received  tending  to  show  that  some  of  the  items  alleged  to 
be  false  in  the  report  were  stated  as  thoy  were  for  the  reason  that  some  of  the 
items  which  the  prosecution  claim  ought  to  have  been  reported  under  a  certain 
head  were  reported  under  other  heads.  For  instance,  defendant  seeks  to  ex- 
plain alleged  false  entries  in  regard  to  overdrafts  by  testifying  that  over- 
drafts upon  which  interest  was  agreed  to  be  paid  were  listed  under  the  head 
of  'Loans  and  Discounts.'  If  you  find  from  the  evidence  that  the  defendant 
honestly  believed,  and  had  good  reason  to  believe,  that  it  was  his  duty  to  list 
overdrafts,  upon  which  interest  was  to  be  paid  by  agreement,  under  the 
head  of  *Loans  and  Discounts,'  and  actually  did  list  such  overdrafts  under  such 
head,  and  that  such  overdrafts  did  actually  draw  interest,  by  agreement  with 
the  parties  who  made  the  overdrafts,  then  he  would  not  be  guilty  as  to  that 
particular  charge." 

In  view  of  these  excerpts  from  the  charge,  we  think  it  most  have 
been  made  exceedingly  clear  to  the  jury  that  with  respect  to  the  sev- 
eral reports  concerning  overdrafts  the  defendant  could  not  be  held 
liable  as  for  a  crime  if  he  had  acted  in  good  faith  under  the  impres- 
sion that  the  overdrafts  were  reported  correctly  under  appropriate 
heads,  and  this  was  the  substance  of  the  special  instruction.  In  a 
case  of  this  character,  where  it  appears  that  the  jury  were  fully  and 
clearly  instructed  by  the  court,  of  its  own  motion,  on  every  vital  point 
in  the  case,  and  in  such  a  manner  that  it  seems  impossible  that  thev 
could  have  been  misled,  and  where  no  part  of  the  charge  in  chief  is 
excepted  to,  we  feel  greatly  indisposed  to  reverse  a  judgment,  that 
has  been  rendered  after  a  lengthy  and  costly  trial,  because  of  a  differ- 
ence between  the  language  used  in  a  special  instruction  which  the 
court  declined  to  give,  and  the  court's  own  language  in  the  general 
charge,  which  difference  is  so  slight  that  it  would  doubtless  have 
passed  unnoticed  if  the  special  instruction  had  been  given,  and  ob- 
viously would  not  have  affected  the  result  of  the  trial. 

Another  error  assigned  upon  the  record  is  the  admission  in  evidence 
of  two  notes  made  by  M.  Gonigal, — one  for  the  sum  of  |2,500,  and 
the  other  for  |2,000.  These  notes  were  offe'red,  as  it  seems,  to  sub- 
stantiate a  charge  laid  in  two  counts  of  the  indictment,  that  the  ac- 
cused, as  a  director  and  agent  of  the  First  National  Baink  of  Ponca, 
had  willfully,  knowingly,  and  unlawfully  abstracted  money  of  the 
bank  to  the  amount  of  the  two  notes.  The  sole  objection  which  was 
made  when  the  notes  were  offered  in  evidence  was  that  they  '^ere 
irrelevant;  that  no  foundation  has  been  laid."  This  objection  is  not 
adequate  to  raise  any  question  with  respect  to  the  sufficiency  of  the 
two  counts  of  the  indictment  in  question,  and  we  shall  indulge  in  do 
discussion  of  that  question,  as  no  demurrer  was  interposed  to  the 
counts,  or  motion  made  in  arrest  of  judgments  thereon.  To  sustain 
these  counts  the  government  showed  that  M.  Oonigal,  by  whom  the 
notes  were  signed,  was  a  stable  boy  or  horse  wiper  in  the  employ  of 
the  accused;  that  he  was  dissipated  and  had  no  means;  that  the  notes 
were  utterly  worthless;  that  they  were  in  the  handwriting  of  the 
accused,  and  appeared  to  have  been  placed  to  his  credit  on  the  books 
of  the  bank,  and  were  found  in  its  possession  by  the  receiver  thereof 
when  the  bank  became  insolvent.  The  accused  testified  in  his  own 
favor  that  he  presented  these  notes  to  E.  D.  Higgins,  the  cashier  of 
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the  First  National  Bank  of  Ponca,  after  he  had  himself  ceased  to  act 
in  that  capacity,  and  that  he  obtained  the  money  thereon  by  discount, 
in  the  usual  way.  But  Higgins  denied  these  statements,  and  denied 
that  he  was  consulted  at  any  time  by  the  accused  with  reference  to  any 
such  discount.  The  evidence  concerning  this  transaction,  taken  in 
connection  with  all  the  other  facts  and  circumstances  in  evidence, 
was  quite  sufficient,  in  our  judgment,  to  warrant  any  jury  in  conclud- 
ing that  the  accused,  having  access  to  the  books  and  the  funds  of 
the  bank  by  virtue  of  his  position  as  a  director  therein,  had  delib- 
erately taken  the  money  of  the  bank  without  the  consent  of  any  one, 
and  had  appropriated  it  to  his  own  use,  leaving  in  exchange  therefor 
two  notes  which  were  utterly  worthless,  and  rested  upon  no  consid- 
eration whatever  as  between  himself  and  the  stable  boy  whose  sig- 
nature he  had  obtained.  Such  an  act,  if  conmiitted,  was  a  willful 
misappropriation  or  abstraction  of  the  funds  of  the  bank  by  a  director 
thereof.     The  two  notes  were  properly  admitted  in  evidence. 

There  remain  but  two  other  assignments  of  error  which  we  feel 
called  ux)on  to  notice,  and  they  embrace  exceptions  that  were  taken  to 
the  admission  of  a  note  which  was  executed  by  W.  E.  Holmes  for 
11,500  on  December  27,  1892,  and  an  exception  that  was  taken  to 
the  admission  of  a  report  which  was  made  by  the  accused  to  the  comp- 
troller on  May  17,  1892.  The  Holmes  note  was  obje<fted  to  for  irrel- 
evancy, whereupon  counsel  for  the  government  stated  that  he  did  not 
offer  it  to  prove  any  substantive  charge  contained  in  the  indictment, 
but  to  disclose  the  intent  that  had  actuated  the  accused  in  doing  cer- 
tain acts  which  were  counted  upon  in  the  indictment.  The  proof  as 
respects  this  note  showed  that  it  was  in  the  handwriting  of  the  ac- 
cused; that  it  had  been  made  by  Holmes  at  the  instance  and  request 
of  the  accused  when  the  former  was  clerk  for  a  town-site  company 
of  which  the  accused  was  general  manager;  that  the  note  was  not 
founded  upon  any  consideration,  as  between  the  maker  and  the  payee; 
and  that  the  maker  of  the  note,  when  he  executed  it,  was  financially 
irresponsible,  and  did  not  execute  it  with  an  intent  to  pay  it  This 
note,  it  seems,  was  discounted  by  the  defendant  with  the  First  Na- 
tional Bank  of  Ponca  while  he  was  its  cashier;  and,  as  we  infer  from 
the  testimony,  it  was  among  the  worthless  notes  held  by  the  bank 
when  it  became  insolvent  and  passed  into  the  hands  of  a  receiver. 
The  particular  act  which  the  trial  court  permitted  to  be  proven  was 
nearly  contemporaneous  with  other  acts  that  were  counted  upon  in 
the  indictment  as  offenses.  The  proof  in  question  showed  that  the 
accused  had  acted  in  bad  faith  towards  the  institution  of  which  he 
was  a  trusted  officer,  that  he  had  used  its  funds  to  discount  worthless 
notes  for  his  own  benefit,  and  that  his  conduct  was  such  as  would 
naturally  lead  one  in  his  position  to  indulge  in  misrepresentation  and 
deceit  concerning  the  affairs  of  the  bank.  Taken  altogether,  the  trans- 
action in  question  was  so  nearly  related  in  point  of  time  to  the  of- 
fenses charged  in  the  indictment,  and  had  such  a  marked  tendency 
to  show  that  the  accused  was  acting  in  bad  faith  and  with  a  dis- 
honest purpose  as  respects  the  bank  and  its  creditors,  that  we  feel 
constrained  to  hold  that  proof  of  the  transaction  was  properly  ad- 
mitted in  evidence,  although  no  count  of  the  indictment  was  founded 
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upon  that  transaction.  The  same  may  be  said  of  the  admission  of 
the  report  to  the  comptroller  which  was  made  by  the  accused  under 
oath  on  May  17,  1892.  When  that  report  was  offered  in  evidence, 
counsel  for  the  government  also  stated  to  the  court  that  they  offered 
it  merely  for  the  purpose  of  showing  that  the  report  contained  a  false 
statement  of  the  amount  of  existing  overdrafts  which  was  of  the  same 
character  as  the  false  statements  contained  in  the  report  to  the  comp- 
troller of  July  12,  1892,  and  September  30,  1892,  which  were  counted 
upon  in  the  indictment,  and  that  they  offered  the  report  for  the  pur- 
pose of  showing  the  intent  that  had  inspired  all  of  the  reports.  The 
report  stated  that  the  overdrafts  amounted  to  |29.27  on  May  19,  1892, 
but  other  testimony  offered  in  connection  therewith  showed  that  such 
statement  was  false,  and  that  the  overdrafts  at  that  time  aggregated 
16,029.17.  We  are  of  opinion  that  both  the  Holmes  note  and  the 
report  to  the  comptroller  of  May  17,  1892,  and  the  other  evidence 
that  was  offered  with  respect  to  the  note  and  the  report,  were  rele- 
vant and  competent  to  establish  a  criminal  intent  on  the  part  of  the 
accused,  and  that  the  object  which  the  jMrosecution  had  in  view  in  offer- 
ing said  testimony  was  so  fully  explained  to  the  court  and  jury  as  to 
prevent  any  possible  misconception  of  the  purpose  for  which  it  was 
admitted.  We  refer  to  what  has  heretofore  been  said  by  this  court 
concerning  the  admission  of  similar  testimony  in  Dow  v.  United 
States,  49  U.  S.  App.  605,  27  C.  C.  A.  140,  82  Fed.  904,  909,  and  in 
I^acon  V.  U.  S.,  38  C.  C.  A.  37,  97  Fed.  35,  42.  Our  conclusion  is, 
after  an  attentive  study  of  the  record,  that  the  verdict  below  was 
well  supported  by  the  evidence,  and  that  nothing  transpired  at  the 
trial  which  would  warrant  a  reversal.  It  is  accordingly  ordered  that 
the  judgment  below  be  affirmed,  and  that  the  defendant  below  sur- 
render himself  to  the  United  States  marshal  for  the  district  of  Ne- 
braska, in  execution  of  the  sentence  heretofore  imposed  by  the  trial 
court. 

SANBORN,  Circuit  Judge  (dissenting).  In  my  opinion,  there  were 
three  grave  errors  in  the  trial  of  this  case,  which  entitle  the  plaintiff 
in  error  to  another  hearing: 

1.  The  government  was  permitted  to  introduce  in  evidence,  over 
the  objection  of  defendant,  as  a  part  of  its  case  in  chief,  a  report  of 
the  comptroller  of  the  currency  dated  on  May  17,  1892,  which  was 
not  counted  on  in  any  of  the  indictments,  "for  the  purpose,"  as  coun- 
sel for  the  government  stated,  "of  showing  that  certain  items  were 
falsely  made  in  that  report,  of  a  similar  kind  to  those  charged  in  other 
reports,  and  for  the  purpose  of  showing  the  intent  of  defendant  in 
making  false  entries  in  reports,  aside  from  those  on  which  he  is  spe- 
cifically charged."  That  is  to  say,  this  report  was  offered  in  evidence 
for  the  purpose  of  showing  an  independent  offense  with  which  the 
plaintiff  in  error  was  not  charged,  and  for  the  purpose  of  showing  his 
intent  to  commit  that  offense,  in  the  hope,  doubtless,  that  the  ju^ 
would  infer  from  this  that  he  intended  to  commit  and  did  commit 
some  of  the  offenses  with  which  he  was  charged.  This  report  seems 
to  me  to  be  irrelevant,  because  it  is  not  mentioned  in  the  indictments; 
because  no  charge  of  false  entries  in  it  had  ever  been  made  in  any 
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way  before  it  was  offered  in  evidence  upon  the  government's  case  in 
chief;  because  no  proof  that  any  of  the  entries  in  it  were  in  fact 
false  had  been  produced  when  it  was  received  in  evidence;  because 
it  was  not  competent  to  try  or  convict  the  plaintiff  in  error  of  the 
offense  of  making  false  entries  in  this  report,  without  indictment  or 
notice,  and  it  was  not  competent  to  convict  him  of  any  other  offense 
by  proof  of  this  crime  with  which  he  had  never  been  charged,  of 
which  he  had  received  no  notice,  and  against  which  he  had  no  op- 
portunity to  prepare  his  defense. 

2.  The  note  of  W.  E.  Holmes  was  allowed  in  evidence,  over  the 
objection  of  the  plaintiff  in  error,  for  the  purpose  of  showing  his  in- 
tent to  abstract  money  from  the  bank.  But  there  was  no  evidence 
that  the  plaintiff  in  error  had  ever  indorsed  that  note,  that  he  had 
ever  discounted  it  at  the  bank,  or  that  he  had  ever  received  or  tried 
to  obtain  a  cent  of  money  from  the  bank  on  account  of  it.  The  note 
therefore  had  no  tendency  to  show  any  intent  on  his  part  to  abstract 
anything  from  the  bank,  because  there  was  no  evidence  that  he 
obtained  anything,  or  tried  to  obtain  anything,  from  the  bank  on 
account  of  it, 

3.  The  plaintiff  in  error  requested  the  court  to  instruct  the  jury 
that,  if  certain  entries  in  the  reports  were  not  correctly  made,  yet  if 
they  believed  from  the  evidence  that  they  were  made  in  good  faith, 
and  in  the  honest  belief  that  they  were  correctly  made,  it  would  be 
their  duty  to  find  the  defendant  not  guilty.  The  court  refused  to 
give  that  request,  and  charged  the  jury  that  if  they  found  from  the 
evidence  that  the  defendant  honestly  believed,  and  had  good  reason 
to  believe,  that  the  entries  were  correct,  he  would  not  be  guilty  of 
making  false  entries.  The  request  appears  to  me  to  be  the  law,  and 
the  charge  seems  to  be  erroneous.  The  plaintiff  in  error  was  not 
guilty  of  the  offense  of  making  false  entries,  if  he  made  them  in 
good  faith,  in  the  honest  belief  that  they  were  right  and  true,  after 
he  had  made  an  honest  effort  to  ascertain  the  truth,  even  though  his 
reasons  for  his  belief  mav  not  have  been  good,  either  in  law  or  in 
fact  Graves  v.  U.  S.,  165  U.  S.  323,  17  Sup.  Ct  393,  41  L.  Ed.  732; 
U.  S.  V.  Allis  (C.  C.)  73  Fed.  165, 170. 


(101  Fed.  763.) 

SCHREIBER  v.  ANDREWS  et  al. 

(Circuit  Court  of  Appeals,  Eighth  arcult    AprU  30,  1900.) 

No.  1306. 

1.  Balks— CONSTRUCTION  of  Contract— Breach  op  Warranty— Nonperform- 
ance—Damages. 

Defendant  telegraphed  plaintiffs,  in  regard  to  wheat  offered  for  sale, 
'*Ta]£e  fifty-eight  net,  fifteen  thousaAd  bushels  two  hard.''  and  on  next  day 
again  wired,  *lf  you  can  use  it  at  fifty-seven,  will  sell."  To  the  latter 
telegram  plaintiffs  responded  by  wire,  "Accept  your  fifteen  thousand  2 
hard  fifty-seven  track  Otis."  Afterwards  defendant  wrote  plaintiffs  that, 
in  case  some  of  the  wheat  failed  to  grade,  he  wanted  them  to  notify  him, 
as  F.  &  Ck>.  looked  after  his  business  at  the  point  to  which  the  wheat  was 
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to  be  shipped.  As  fast  as  the  cars  were  delivered  on  the  track,  the  de- 
fendant took  bills  of  lading  in  his  own  name,  indorsed  them,  and  drew  on 
plaintiffs  for  the  contract  price  of  the  wheat;  and  they  paid  these  drafts 
before  the  inspection.  The  first  cars  of  wheat  shipped  ^uded  No.  2.  bot, 
upon  the  arrival  of  a  car  which  graded  No.  3,  plaintifTs  notified  defendant 
of  the  fact,  and  that  they  had  applied  It  on  the  contract  at  V^  cents  off. 
Twenty-one  cars  were  delivered,  7  of  which  graded  No.  2  hard,  and  14 
No.  3,  so  that  the  plaintiffs  overpaid  for  the  wheat  delivered  $489.60. 
When  all  but  two  cars  had  been  shipped,  defendant  telegraphed  plain- 
tiffs: **Can't  stand  one-half  off  on  car  graded  three.  Turn  them  over  to 
P.," — and,  plaintiffs  refusing  to  obey  the  instruction,  defendant  refused 
to  make  further  shipments  to  complete  the  contract.  Hel^  that  the 
telegrams  first  exchanged  constituted  a  complete  contract  for  the  sale 
of  15.000  bushels  of  No.  2  hard  wheat,  and  contained  an  implied  warranty 
that  the  wheat  should  be  of  that  grade,  and  entitled  plaintiffs  to  recover 
of  defendant  their  overpayments  for  wheat  delivered,  and  damages  for 
breach  of  warranty  of  the  grade  of  the  wheat  and  for  the  failure  to 
complete  the  performance  of  the  contract 
8.  8ame— Delivery— When  Title  Passes— Inspection  by  Vendeb. 

Since  defendant  delivered  the  wheat  at  the  point  of  shipment,  took  bills 
of  lading  in  his  own  name,  indorsed  them,  drew  for  and  received  pay- 
ment of  the  full  purchase  price  before  inspection,  the  title  passed  to  plain- 
tiffs when  the  drafts  were  paid,  and  the  purpose  of  inspection  by  plaintiffs 
was  to  determine  whether  the  wheat  complied  with  their  contract  with 
defendant  for  No.  2  hard  wheat,  and  not  to  select  wheat  of  that  quality 
from  the  shipments  made  by  defendant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  IVIissouri. 

Samuel  W.  Moore  (Gardiner  Lathrop,  Thomas  H.  Reynolds,  Hiomas 
R.  Morrow,  and  John  M.  Fox,  on  the  brief),  for  plaintiff  in  error. 

Edwin  C.  Meservey  (Arba  F.  Pierce  and  Charles  W.  German,  on  the 
brief),  for  defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  case  presents  but  one  question, 
and  that  is  whether  the  plaintiff  in  «Tor,  L.  Schreiber,  made  a  con- 
tract to  sell  and  deliver  to  C.  C.  Andrews  and  C.  G.  Benton,  the  de- 
fendants in  error,  15,000  bushels  of  No.  2  hard  wheat,  whose  com- 
pliance with  the  contract  in  grade  and  weight  was  to  be  determined 
by  an  inspector  and  weighmaster  at  Kansas  City,  or  a  contract  to  sell 
and  deliver  out  of  a  larger  quantity  to  be  shipped  by  him  15,000 
bushels  of  No.  2  hard  wheat  which  the  inspector  and  weighmaster  were 
to  select  out  of  the  larger  quantity,  and  identify.  If  he  made  the  for- 
mer contract,  the  judgment  below  must  be  affirmed;  if  the  latter,  it 
must  be  reversed.  It  is  conceded  that  the  parties  made  a  contract 
for  the  sale  of  wheat  subject  to  an  inspection  and  determination  of 
its  grade  and  weight  at  Kansas  City.  The  question  is  whether  that 
inspector  was  to  determine  how  far  the  wheat  complied  with  the  con- 
tract, and  thus  to  form  a  basis  for  the  measure  of  damages  for  failure 
to  comply  with  it,  or  was  to  select  out  of  a  larger  quantity,  and  thus 
to  identify  the  wheat  sold;  and  this  question  must  be  determined  by 
the  correspondence  which  constituted  the  contract,  and  by  the  acts 
of  the  parties  under  it.  That  correspondence,  so  far  as  it  is  mate- 
rial to  this  issue,  ran  in  this  way:  On  July  23,  1897,  Schreiber  tele- 
graphed from  Otis,  Kan.,  to  the  defendants  in  error  at  Kansas  City, 
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"Take  fifty-eight  net,  fifteen  thousand  bushels  two  hard."    On  July 
24th  he  telegraphed  to  them,  'If  you  can  use  it  at  fifty-seven,  will 
sell,"  and  they  answered:    "Accept  your  fifteen  thousand  2  hard  fifty- 
seven  track  Otis.    Rush  shipment."    On  the  same  day  they  wrote: 
"We  now  have  your  wire  offering  15,000  bushels  two  hard  at  57  cents, 
your  track,  which  we  now  confirm  for  fifteen-day  shipment.    ♦    ♦    ♦ 
Please  bill  wheat  to  us  here,  making  draft  without  exchange,  leaviiig 
us  fair  margins;"  and  Schreiber  wrote  them:    "We  expeck  you  peple 
to  give  us  10-15  days.    But  I  believe  we  can  mack  it  next  week  as 
we  sheap  3  lagh  cars  Mondy  morng.    Now  as  you  are  stranzer  to 
me  in  case  some  of  the  wheet  suit  file  to  graat  I  want  you  to  notify 
me  by  wir  as  I  hav  Mr.  E.  D.  Fisher  &  Com.  to  look  after  my  biznes 
in  K.  C.  so  I  will  mack  draft  within  10.00  to  |20.00  per  car  and  if  you 
want  some  refrance  abut  me  or  Mr.  Fisher  and  J.  V.  Brinkman  Co. 
Bank  at  Gt.  Bend  as  I  du  may  bizness  thru  ther  bank."    On  July  28, 
1897,  Schreiber  commenced  shipping  the  wheat.    He  took  the  bills 
of  lading  in  his  own  name,  indorsed  them,  and  then  forwarded  them 
with  drafts  attached  for  the  purchase  price  of  the  No.  2  hard  wheat, 
and  the  defendants  in  error  paid  the  drafts  and  took  the  bills  of  lading 
as  fast  as  they  were  presented,  and  before  the  wheat  for  which  they 
were    respectively  drawn    was   inspected.    The  first  cars  of  wheat 
shipped  graded  No.  2  hard,  but  on  July  31,  1897,  a  car  arrived  which 
graded  No.  3  wheat,  and  thereupon  the  defendants  in  error  notified 
Schreiber  of  the  fact,  and  that  th^  had  applied  it  to  the  contract  at 
H  cents  off.    Schreiber  shipped  21  cars.    Seven  of  them  graded  No. 
2  hard  wheat  and  14  of  them  graded  No.  3  wheat.    On  August  2, 
1897,  all  but  two  cars  had  been  shipped,  and  the  vendees  had  given 
notice  of  the  grade  of  each  carload  as  soon  as  it  was  inspected.    On 
that  day  Schreiber  telegraphed  the  defendants  in  error:    "Can't  stand 
one-half  off  on  car  graded  three.    Turn  them  over  to  Fisher."    The 
defendants  in  error  refused  to  obey  this  instruction,  and  applied  the 
wheat,  which  they  had  already  paid  for,  on  their  contract.    Schreiber 
then  refused  to  complete  the  performance  of  his  agreement.    He  had 
drawn,  and  the  defendants  in  error  had  paid  him,  for  more  wheat 
than  he  had  delivered.    Thereupon  the  vendees  sued  him,  and  recov- 
ered f 489.60  for  overpayments,  |166.95  for  breach  of  warranty  of  the 
grade  of  the  wheat,  and  |41.90  damages  for  his  failure  to  fulfill  the 
contract.    The  plaintiff  in  error  presented  a  counterclaim  for  the  con- 
version of  the  wheat  which  graded  No.  3,  but  the  court  held  that 
the  wheat  was  no  longer  his  after  he  had  shipped  it  and  received  the 
purchase  price  of  it,  and  that,  consequently,  there  was  no  conversion 
of  it  as  against  hun.    93  Fed.  367. 

These  conclusions  of  the  court  below  are  assailed  on  the  ground 
that  the  agreement  between  the  parties  was  that  the  vendor  should 
ship  a  large  quantity  of  wheat  of  different  grades  to  the  vendees,  that 
the  inspector  should  select  out  of  all  this  wheat  15,000  bushels  of  No. 
2  hard,  that  the  vendees  should  buy  and  pay  for  this  wheat  so  selected, 
and  should  hold  all  other  wheat  received  from  Schreiber  for  him,  and 
should  turn  it  over  to  Fisher.  There  are  several  reasons  why  this 
contention  cannot  be  maintained.  In  the  first  place,  the  contract  was 
complete  when  the  telegrams  and  letters  of  July  24,  1897,  had 
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passed.  They  constitute  a  plain  agreement  for  the  sale  of  15,000 
bushels  of  !No.  2  hard  wheat  to  be  delivered  by  the  vendor  on  the 
track  at  Otis.  Schreiber's  statement  in  his  letter  of  that  date  that  in 
<ia6e  some  of  the  wheat  should  fail  to  grade  he  wanted  the  vendees  to 
notify  him  by  wire,  as  he  had  Mr.  E.  D.  Fisher  &  CJo.  to  look  after  his 
business  in  Kansas  City,  was  no  notice  that  he  intended  to  ship  No.  3 
wheat,  or  that  he  wanted  any  of  the  wheat  he  shipped  applied  in  any 
other  way  than  on  the  contract  of  sale.  Under  that  contract  he  had 
no  right  to  ship  to  the  vendees  any  wheat  that  was  not  No.  2  hard 
wheat,  nor  any  wheat  which  he  did  not  intend  to  apply  on  the  con- 
tract, because  the  only  wheat  which  the  vendees  had  bought  or  had 
agreed  to  receive  was  the  15,000  bushels  of  No.  2  hard  wheat.  More- 
over, the  contract  contained  an  implied  warranty  that  the  wheat  de- 
livered to  fulfill  it  should  be  No.  2  hard,  and,  when  some  of  it  proved 
to  be  of  an  inferior  grade,  the  vendees  had  the  option  to  return  it,  and 
to  sue  the  vendor  for  the  purchase  price  they  had  paid,  or  to  retain  it, 
and  recover  the  difference  between  its  actual  value  and  the  value  it 
would  have  had  if  it  had  filled  the  warranty.  Whalen  v.  GFordon, 
37  C.  C.  A.  70,  78,  95  Fed.  305,  312;  Lyon  v.  Bertram,  20  How.  149, 
154, 15  L.  Ed.  847;  Woodruff  v.  Graddy,  91  Ga.  333,  335, 17  S.  E.  264; 
Day  V.  Pool,  52  N.  Y.  416,  420;  Weed  v.  Dyer,  53  Ark.  155,  159,  13 
S.  W.  592;  Manufacturing  Co.  v.  Vroman,  35  Mich.  310;  28  Am.  & 
Eng.  Enc.  Law,  814;  Benj.  Sales,  §  894.  Again,  the  vendor  delivered 
the  wheat  on  the  track  at  Otis,  took  the  bills  of  lading  in  his  own 
name,  indorsed  them,  drew  for  and  received  payment  of  the  full  pur- 
chase price  of  all  this  wheat  before  it  was  inspected.  The  title  to 
goods  consigned  to  a  purchaser  by  the  indorsement  of  the  bill  of  lad- 
ing and  an  attached  draft  for  the  purchase  price  passes  to  the  vendee 
when  the  draft  is  paid.  Erwin  v.  Harris,  87  Ga.  333,  335,  13  S.  E. 
513;  Benj.  Sales  (2d  Ed.)  §  399;  Farlow  v.  Treadwell  (C.  C.)  13  Fed. 
22,  24;  Forty  Sacks  of  Wool  (0.  C.)  14  Fed.  643,  645;  Dows  v.  Bank, 
91  U.  S.  618,  631,  23  L.  Ed.  214;  The  Merrimack,  8  Cranch,  317,  332, 
3  L.  Ed.  375.  The  result  is  that  the  only  office  of  the  inspection  and 
weighing  of  the  wheat  was  to  determine  in  what  respect  and  how 
far  it  complied  with  the  contract.  Their  office  could  not  have  been 
and  was  not  to  select  and  identify  the  property  sold,  because  that  was 
selected  by  the  vendor,  and  delivered  and  paid  for  before  the  inspection 
could  be  made.  The  contract  was  to  sell  and  deliver  15,000  bushels 
of  No.  2  hard  wheat,  without  any  intimation  that  the  vendor  had  or 
would  deliver  any  other  wheat.  The  delivery  was  of  wheat  to  fulfill 
that  contract.  The  contract,  the  delivery  of  and  the  payment  for 
each  carload  of  the  wheat  were  made,  and  the  title  to  it  passed  to 
the  purchaser  before  the  inspection  and  weighing  were  or  could  be 
had,  and  the  conclusion  is  irresistible  that  they  neither  conditioned 
the  sale  nor  the  identity  of  the  property  sold.  The  judgment  is  af- 
firmed. 
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(101  Fed  767.) 

BOARD  OF  COM'RS  OF  BARBER  COUNTY,  KAN.,  v.  SOCIETY  FOR 

SAVINGS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  14,  1900.) 

No.   1,352. 

1.  Ck>uNTiB8— Rbfukding  Bonds— Authobity  to  Issue— Repeal. 

The  authority  of  a  county  to  Issue  refunding  bonds  under  Laws  Kan. 
1879,  c.  50,  authorizing  counties,  municipal  corporations,  etc.,  to  refund 
their  indebtedness,  was  not  repealed  by  Id.  c.  69,  authorizing  such  county 
to  issue  bonds  within  a  specified  amount  to  pay  orders  or  warrants  Issued 
between  specified  dates. 

3.  Same— Recitals  of  Bonds— Recovery  by  Pubchaseb— Estoppel. 

Where  recovery  was  sought  against  a  county  by  a  bona  fide  purchaser 
of  its  refunding  bonds,  reciting  that  they  were  Issued  under  Laws  Kan. 
1879,  c.  50,  authorizing  counties  to  refund  their  indebtedness,  such  county 
was  estopped  by  such  recitals  to  set  up  as  a  defense  that  the  indebtedness 
refunded  was  fraudulent  ^ 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

E.  P.  Ware  (Charles  S.  Gleed,  James  Willis  Gleed,  D.  E.  Palmer, 
and  J.  L.  Hunt,  on  the  brief),  for  plaintiff  in  error. 

James  T.  Herrick  (Ivan  D.  Rogers,  on  the  brief),  for  defendant 
in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  This  was  an  action  by  a  bona  fide  pur- 
chaser of  refunding  bonds  issued  under  a  general  law  of  the  legisla- 
ture of  the  state  of  Kansas  approved  March  8,  1879,  entitled  "An  act 
to  enable  counties,  municipal  corporations,  the  boards  of  education 
of  any  city,  and  school  districts,  to  refund  their  indebtedness,"  known 
as  chapter  50  of  the  Laws  of  Kansas  of  1879.  The  defenses  were 
that,  so  far  as  this  general  law  gave  authority  to  the  commissioners 
of  Barber  county  to  issue  refunding  bonds,  it  was  repealed  by  the 
special  act  of  the  legislature  of  Kansas  approved  March  17,  1879, 
which  authorized  the  board  of  county  commissioners  of  Barber  county 
to  issue  bonds,  not  exceeding  the  amount  of  |20,000,  for  the  purpose 
of  paying  the  county  orders  or  warrants  of  that  county  issued  be- 
tween the  7th  day  of  July,  1875,  and  the  31st  day  of  January,  1879, 
known  as  chapter  69  of  the  Laws  of  E^ansas  of  1879,  and  that  the  war- 
rants and  bonds  which  were  surrendered  for  the  refunding  bonds 
were  dated  prior  to  July  7,  1875,  and  were  all  fraudulent  in  their 
origin  and  in  their  issue.  The  refunding  bonds  contained  a  recital 
that  they  were  issued  in  accordance  with  tiie  provisions  of  the  general 
law  found  in  chapter  50  of  the  Laws  of  1879.  The  circuit  court  ren- 
dered judgment  in  favor  of  the  holder  of  the  bonds.  The  decision  of 
the  court  below  that  the  general  law  of  Kansas  found  in  chapter  50 

t  Bona  fide  purchasers  of  municipal  bonds,  see  note  to  Pickens  Tp.  v.  Post, 
41  a  C.  A.  6. 
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of  the  Laws  1879  is  not  repealed  by  the  special  law  found  in  chapter 
69  of  the  Laws  of  Kansas  of  1879  is  affirmed  on  the  authority  of 
Board  of  Corners  of  Pratt  Co.  v.  Society  for  Savings,  61  U.  S.  App. 
61,  32  C.  C.  A.  596,  90  Fed.  233,  and  Board  of  Com'rs  of  Seward  Co. 
V.  JEtna  life  Ins.  Co.,  61  U.  S.  App.  41,  32  C.  C.  A.  585,  90  Fed.  222. 
Che  decision  of  the  court  below  that  the  county  was  estopped  by 
ihe  recitals  in  the  bonds  from  showing  that  the  bonds  and  warrants 
for  which  the  refunding  bonds  were  issued  were  fraudulent  \n  their 
origin  or  in  their  issue  is  affirmed  on  the  authority  of  City  ot  Huron 
V.  Second  Ward  Sav.  Bank,  57  U.  S.  App.  593,  600,  603,  30  C.  C.  A. 
38,  41,  43,  86  Fed.  272,  275,  277;  Board  of  Com'rs  of  Seward  Co.  v. 
iBtna  life  Ins.  Co.,  61  U.  S.  App.  41,  32  C.  C.  A.  585,  90  Fed.  222; 
and  West  Plains  Tp.  v.  Sage,  32  U.  S.  App.  725,  733,  16  O.  a  A.  553, 
557,  69  Fed.  943,  946. 


(101  Fed.  768.) 
BOARD  OP  COM'RS  OF  COWLEY  COUNTY.  KAN..  T.  HBED. 

(Circuit  Ctourt  of  Appeals,   Eighth   Circuit    May  14,  1900.) 

No.  1,362. 

Counties— Railboad  Bonds— Recital— Estoppel. 

Where  county  bonds  issued  In  aid  of  a  railroad  recited  that  they  were 
Issued  In  accordance  with  a  certain  act  to  enable  counties,  townstilps.  and 
cities  to  aid  In  the  construction  of  railroads,  and  In  pursuance  and  In 
accordance  with  the  vote  of  a  majority  of  the  qualified  electors  of  the 
county  at  a  special  election,  regularly  called  and  held  therein  on  a  cer- 
tain day,  the  county  was  estopped  from  claiming  that  the  bonds  were  void 
because  the  proposition  which  received  the  favorable  vote  of  the  electors 
was  to  Issue  bonds  due  In  30  years,  but  payable  on  call  In  10  years,  while 
the  bonds  actually  Issued  l)ore  Interest  for  30  years,  and  were  not  payable, 
on  call  or  otherwise,  until  the  expiration  of  that  period.^ 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  District 
of  Kansas. 

S.  R.  Peters,  John  C.  Nicholson,  John  C.  Pollock,  and  Joseph  T. 
Lafferty,  for  plaintiff  in  error. 

E.  F.  Ware,  Charles  S.  Gleed,  Janoies  Willis  Gleed,  D.  E.  Pahner, 
and  J.  L.  Hunt,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circnit  Judges. 

SANBORN,  Circnit  Judge.  This  was  an  action  by  a  bona  fide  pur- 
chaser of  coupons  cut  from  bonds  issued  under  chapter  107  of  the 
Laws  of  Kansas  of  1876.  The  defense  was  that  the  proposition  upon 
which  the  bonds  were  issued,  and  which  received  the  favorable  vote 
of  the  electors  of  the  county,  was  to  issue  bonds  due  in  30  years,  but 
payable  upon  call  at  any  time  after  10  years;  that  the  coupons  in 
suit  were  for  interest  due  after  the  expiration  of  the  10  years,  and 
after  the  bonds  had  been  called  for  payment    The  bonds  themselves 

1  Bona  fide  purchasers  of  municipal  bonds,  see  note  to  Pickens  Tp.  v.  Post, 
41  C.  O.  A.  a 
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were  not  payable  at  the  expiration  of  10  years,  but  were  bonds  pay- 
able 30  years  after  their  date.    They  contained  this  recital:  . 

**Thi8  bond  is  one  of  a  series  of  one  hundred  and  tblrty-slx  bonds  of  a  like 
tenor,  eflfect,  and  amount,  executed  and  Issued  by  the  county  commissioners 
of  said  Cowley  county  by  virtue  and  in  pursuance  of  an  act  of  the  legislature 
of  the  state  of  Kansas  entitled  *An  act  to  enable  counties,  townships  and  cities 
to  aid  In  the  construction  of  railroads,  and  to  repeal  section  eight  of  chapter 
thirty-nine  of  the  Laws  of  1874,*  approved  February  25,  1876,  and  the  acts 
of  the  legislature  of  said  state  amendatory  thereof  and  supplemental  thereto. 
and  In  pursuance  of  and  in  accordance  with  the  vote  of  a  majority  of  the 
qualified  electors  of  said  Cowley  county  at  a  special  election  regularly  called 
and  held  therein  on  the  29th  day  of  April,  1879." 

The  circuit  court  held  that  the  copnty  was  estopped  by  this  recital 
in  the  bonds  from  defeating  the  bonds  or  the  coupons  on  the  ground 
that  the  proposition  which  received  the  vote  of  a  majority  of  the 
qualified  electors  of  the  county  did  not  correspond  in  terms  with  the 
conditions  of  the  bond.  82  Fed.  716.  That  decision  is  affirmed  on 
the  authority  of  National  Life  Ins.  Co.  v.  Board  of  Education  of  City 
of  Huron,  27  U.  S.  App.  244,  266,  10  O.  C.  A.  637,  651,  62  Fed.  778, 
792;  Walnut  v.  Wade,  103  U.  S.  683,  696,  26  L.  Ed.  526. 


(101  Fed.  769.) 

CHICAGO.  M.  &  ST.  P.  RY.  CO.  v.  MBTALSTAFF  et  aL 

(Circuit  Court  of  Appeals,  Eiglith  Circuit    AprU  16,  1900.) 

No.  1,289. 

Trial — Nonsuit— Time  for  Granting. 

Under  Rev.  St.  U.  S*  §  914,  providing  that  the  practice  in  the  United 
States  courts  shall  conform  as  near  as  may  be  to  the  practice  of 
the  courts  of  the  state  in  which  the  United  States  court  is  sitting;  and 
Rev.  St.  Mo.  1899,  §  639,  providing  that  plainUff  shall  be  allowed  to  dis- 
miss his  suit  or  take  a  nonsuit  at  any  time  before  the  same  is  Anally 
submitted  to  the  jury  or  to  the  court, — it  was  not  error  for  the  United 
States  court  sitting  in  Missouri  to  grant  plaintifTs  motion  for  a  nonsuit, 
made  subsequent  to  the  announcement  by  the  court  of  its  intention  to 
direct  a  verdict  in  favor  of  defendant,  but  before  the  Jury  had  retired  from 
the  court  room  or  returned  a  verdict. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri 

Frank  EEagerman  (Willard  P.  Hall,  on  the  brief),  for  plaintiff  in 
error. 

Hugh  C.  Ward  (Herbert  S.  Hadley  and  R.  D.  Brown,  on  the  brief), 
for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Orcuit  Judges. 

THAYER,  Circuit  Judge.  In  this  case,  which  was  a  suit  for  per- 
sonal injuries,  after  the  conclusion  of  the  plaintiffs  testimony,  the 
plaintiff  in  error,  who  was  the  defendant  below,  asked  an  instruction 
in  the  nature  of  a  demurrer  to  the  evidence  directing  the  jury  to 
return  a  verdict  in  favor  of  the  defendant  railway  company.  The 
trial  court  announced  its  intention  to  give  the  instruction;   where- 
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upon,  before  the  jury  had  retired  from  the  court  room  or  returned 
a  verdict,  the  plaintiff  below,  through  hia  counsel,  asked  leave  to 
take  a  nonsuit  The  trial  court  granted  such  leave,  holding  that  it 
had  no  power  to  refuse  the  request.  Thereupon  the  jury  was  dis- 
charged from  further  consideration  of  the  case,  and  a  judgment  wai» 
entered  that  the  defendant  company  go  hence,  and  recover  of  the 
plaintiff  its  costs.  The  defendant  company  excepted  to  the  allow- 
ance of  a  nonsuit  after  the  court  had  granted  its  instruction,  and  it 
brings  the  case  here  for  review;  insisting  that  the  trial  court  should 
have  required  the  jury  to  return  a  verdict,  and  denied  the  plaintiff 
leave  to  take  a  nonsuit.  The  action  of  the  learned  judge  of  the  trial 
court  was  in  strict  accordance  with  a  practice  which  has  long  ob- 
tained in  the  state  of  Missouri,  from  whence  this  case  comes,  and 
has  been  repeatedly  approved  by  the  supreme  court  of  that  state. 
Section  639,  Rev.  St.  Mo.  1899,  is  as  follows: 

"Non-Suit,  When  Taken.  The  plaintiff  shall  be  allowed  to  dismiss  his  suit  or 
take  a  non-suit  at  any  time  before  the  same  is  finally  submitted  to  the  Jury,  or 
to  the  court  sitting  as  a  jury,  or  to  the  court,  and  not  afterwards.*' 

This  provision  of  the  Code  of  Procedure  has  been  in  force  in  the 
state  in  its  present  form  since  1865  (Gen.  St.  Mo.  1866,  p.  662,  §  47). 
The  construction  which  has  been  invariably  placed  upon  the  statute, 
so  far  as  the  decisions  show,  is  that  after  a  demurrer  to  the  plaintiff's 
evidence  has  been  sustained,  or  after  a  peremptory  instruction  is 
given  at  the  close  of  all  the  evidence  directing  the  jury  to  return  a 
verdict  for  the  defendant,  the  plaintiff  may  then  take  a  nonsuit  be- 
fore the  jury  has  actually  retired  to  consider  of  its  verdict,  and  that 
he  may  take  a  nonsuit  either  with  or  without  leave  to  subsequently 
move  to  set  the  nonsuit  aside.  It  matters  not  that  leave  to  take  a 
nonsuit  is  not  sought  until  after  the  law  of  the  case  has  been  fully 
declared  by  the  court,  since  the  plaintiff  has  the  right  under  the 
aforesaid  statute  to  take  a  nonsuit  at  any  time  before  the  jury  has 
actually  retired.  Wood  v.  Nortman,  85  Mo.  298,  304;  Templeton  v. 
Wolf,  19  Mo.  101;  Lawrence  v.  Shreve,  26  Mo.  492;  Mayer  v.  Old,  51 
Mo.  App.  214,  218;  Bank  v.  Gray,  146  Mo.  568,  570,  48  S.  W.  447; 
Wilson  V.  Stark,  42  Mo.  App.  376.  Indeed,  the  rule  of  practice  last 
stated  is  so  well  settled  and  so  well  understood  in  the  state  of  Mis- 
souri that  it  is  almost  a  work  of  supererogation  to  cite  the  authori- 
ties. It  is  claimed,  however,  in  behalf  of  the  defendant  company,— 
and  this  is  the  only  question  presented  by  the  record  that  can  be 
said  to  admit  of  any  controversy, — that  the  rule  of  practice  which 
obtains  in  the  courts  of  the  state  is  not  obligatory  upon  the  federal 
courts,  but  may  be  rejected  by  them.  Concerning  this  contention,  it 
may  be  said  that  while  section  914  of  the  Kevised  Statutes  of  the 
United  States,  as  heretofore  construed  (Nudd  v.  Burrows,  91  U.  S. 
426,  23  L.  Ed.  286;  Railroad  Co.  v.  Horst,  93  U.  S.  2M,  299,  23  L 
Ed.  898),  does  not  require  that  the  mode  of  procedure  in  the  courts 
of  the  United  States,  in  law  cases,  shall  conform  in  all  respects  to  the 
practice  which  obtains  in  the  courts  of  the  state  where  the  court  is 
held,  yet  the  statute  does  enjoin  that  the  practice  shall  be  the  same 
"as  near  as  may  be."  This  implies,  of  course,  that  the  federal  courts 
cannot  arbitrarily  reject  established  rules  of  procedure  which  are  ob- 
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served  in  the  courts  of  the  state,  in  accordance  with  local  laws,  but 
must  be  governed  thereby,  except  in  those  cases  where  the  rule  is  in 
conflict  with  some  federal  law  or  rule  of  procedure,  or  where  the 
observance  of  such  rules  by  the  federal  courts  would  occasion  great 
inconvenience  or  interfere  with  the  due  administration  of  the  law. 
We  perceive  no  suflScient  reason  why  the  federal  courts  sitting  in 
Missouri  should  decline  to  be  bound  by  the  rule  of  procedure  now  in 
question,  which  is  so  well  established  in  the  courts  of  the  state,  and 
has  been  in  force  for  so  many  years,  that  it  would  doubtless  have 
been  abrogated  long  since,  if  it  had  led  to  any  considerable  incon- 
venience or  to  the  increase  of  litigation,  or  had  tended  in  any  way  to 
defeat  the  ends  of  justice.  It  is  desirable  for  many  reasons  that 
those  rules  of  practice  which  govern  the  local  courts,  and  with  which 
the  bar  are  familiar,  should  likewise  receive  recognition  by  the  fed- 
eral coarts,  and  control  the  conduct  of  litigation  therein,  when  no 
evil  results  are  liable  to  ensue.  We  accordingly  conclude  that  the 
trial  judge  properly  allowed  the  plaintiff  below  to  take  a  nonsuit 
under  the  circumstances  heretofore  indicated.  The  judgment  be- 
low ifi  therefore  affirmed. 


aOl  Fed.  771.) 

MOPPAT  V*  SMITH.  U.  S.  Marshal,  et  aL 

(Circuit  Court  of  Appeals.  Eighth  Circuit    AprU  30,  1900.) 

No.  1309. 

1.  Corporations— Trust  Pund— DrssoLurrow— Appltcatioit  of  Assets. 

The  owner  of  aU  the  stock  of  a  corporation,  who.  pending  the  determina- 
tion of  an  action  for  a  tort  against  the  corporation,  which  subsequently 
results  in  a  Judgment  against  it,  procures  the  corporation  to  convey  all  its 
assets  to  him  in  consideration  of  the  surrender  and  cancellation  of  his 
stock,  has  not  such  an  equity  as  will  enable  him  to  maintain  a  bill  to 
enjoin  the  Judgment  creditor  from  selling  on  execution  against  the  cor- 
poration the  assets  so  conveyed,  on  the  ground  that  such  sale  would  cre- 
ate a  cloud  on  the  transferee's  title,  since  such  conveyance  does  not  affect 
the  right  of  the  corporation's  creditors  to  subject  its  assets  to  the  payment 
of  their  claims. 

8.  Appeal — Affirmance. 

The  appellate  court  wiU  affirm  a  Judgment  of  the  trial  court,  if  correct, 
though  by  the  latter  decided  on  erroneous  ground. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

On  October  26.  1883.  John  Munson.  the  appellee,  recovered  a  Judgment  in 
the  circuit  court  of  the  United  States  for  the  district  of  Colorado  against  the 
Henriett  Mining  &,  Smelting  Company.  Limited,  of  London.  England,  on  ac- 
count of  personal  injuries  sustained  by  him  through  the  negligence  of  the  com- 
pany while  working  in  its  mines.  On  June  13.  ISSn,  an  execution  was  issued 
on  this  Judgment  and  placcnl  in  the  bands  of  the  United  States  marshal,  who 
levied  the  same  upon  the  Honrlett  lode-mining  claim,  and  advertised  the  same 
for  sale  under  the  levy.  The  appellant  thereupon  filed  the  bill  in  this  cause, 
and  obtained  a  temporary  restraining  order  enjoining  the  appellees  from  sell- 
ing the  mining  claims  levied  on  under  and  by  virtue  of  the  execution  in  the 
hands  of  the  marshal  in  favor  of  the  appellee  Munson.  The  bill  alleges  that 
on  October  10.  1883.  before  the  rendition  of  Munson*8  Judgment  against  the 
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mining  company,  the  mining  company  had  s<^d  and  conveyed  by  deed  all  of 
its  property,  including  the  above  mining  claim,  to  appellant,  for  £250,000;  that 
the  deed  was  tiled  for  record  In  the  proper  recorder's  ofiQce  in  Lake  county, 
Colorado,  in  which  this  mine  is  situated,  on  November  3,  1883;  that  for  this 
reason  the  mining  claim  Is  not  subject  to  seizure  and  sale  under  the  execu- 
tion: and  that  the  sale  thereof  would  cast  a  cloud  on  appellant's  title.  Upon 
this  ground  he  prayed  that  the  injunction  be  made  perpetual.  The  answer 
admitted  the  recovery  of  the  judgment,  and  the  Issue  of  ther  execution  and 
levy  on  the  mine,  also  that  a  deed  for  the  same  had  been  executed  by  the 
mining  company  to  the  appellant,  but  charges  that  the  title  was  taken  by 
him  only  as  trustee,  and  subject  to  the  appellee's  judgment.  It  further 
charges  that  the  mine  had  originally  belonged  to  appellant  and  certain  other 
parties,  and  that  it  was  by  them  sold  to  the  mining  company,  a  corporation 
created  under  the  laws  of  Great  Britain,  for  the  purpose  of  selling  it;  that 
the  stock  was  sold  to  certain  ];)artles,  with  certain  guaranties;  and  that  after- 
wards the  parties  became  dissatisfied,  and  they  reconveyed  the  property  to 
the  appellant.  A  replication  was  filed  and  testimony  taken,  and  upon  final 
hearing  the  injunction  was  dissolved  and  the  bill  dismissed,  from  which  de- 
cree this  appeal  was  taken. 

Branch  H.  Giles  and  Gerald  Hughes  (Charles  J.  Hughes,  Jr.,  on 
the  brief),  for  appellant. 
A.  S.  Blake,  for  appellees. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judgea 

CALDWELL,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

One  who  acquires  all  the  stock  of  a  corporation  cannot  extinguish 
the  debts  of  the  corporation,  or  exempt  its  property  from  liability 
for  the  payment  of  its  debts,  by  taking  a  conveyance  of  its  property 
to  himself,  and  canceling  the  stock  of  the  corporation,  or  procuring 
its  dissolution.  From  the  testimony  of  the  appellant  it  appears 
that,  while  the  corporation  owned  the  mining  claims,  he  purchased 
all  the  shares  of  the  corporation,  and  thereupon,  in  his  own  language— 
••After  I  had  gotten  aU  the  stock,  I  could  not  see  the  propriety  of  a  continna- 
tion  of  the  company  in  England,  so  I  asked  fox  a  liquidator.  That  was  gi?en 
me, — a  liquidator  appointed,  who  deeded  the  property  back." 

Further  on  he  testifies: 

**Q.  To  whom  did  you  apply  to  have  the  company  dissolved,  and  how?  A- 
Francis  Andrews  acted  for  me, — ^as  my  agent  and  broker.  Q.  Was  be  an  oflB- 
cer  In  the  company?  A.  Yes.  sir;  he  was  secretary.  Q.  And  he  acted  as 
your  broker?  A.  He  got  the  broker  to  do  it  Q.  To  buy  the  stock?  A.  Yes. 
Q.  Through  whom  did  you  apply,  and  through  whom  was  it  brought  about? 
A.  Through  an  application  to  the  board  of  directors  to  have  It  dlssdyed,  and 
they  had  to  go  to  some  court  and  get  a  liquidator  appointed.  They  could 
only  do  that  on  my  having  possession  of  all  of  the  stock.  Q.  It  was  a  volun- 
tary dissolution  of  the  company  at  year  soUcitation  and  request?  A  Yes. 
sir.  Q.  What  property  did  this  company  own,  other  than  the  Henrlett  and 
the  interests  in  the  Maid  of  Erin,  If  any,  that  you  know  of?  A.  Nothing  be- 
sides Its  furniture  in  its  ofQce  over  there,  and  machinery  and  stuft  on  tbe 
mine.  ♦  ♦  ♦  Q.  What,  Mr.  Moffat,  was  the  consideration  that  you  paid 
for  the  deeds  that  you  got  from  the  company,  conveying  the  Henrlett  mine 
and  the  interests  in  the  Maid  of  Erin;  those  being  the  deeds  that  you  have 
introduced  in  evidence?  A.  The  return  and  the  cancelation  of  the  stock,  un- 
der the  English  laws,  before  a  liquidator  could  be  appointed  or  could  give  a 
deed.  That  had  to  be  done.  Q.  Then,  if  I  understand  it  correctly,  you  pur- 
chased the  stock  from  the  stockholders,  paying  them  for  the  stock,  and  then 
you  turned  it  into  the  company, — the  stock  to  be  canceled?  A.  Yes,  rir;  and 
I  paid  all  indebtedness  against  the  company  that  there  was  in  England.   Q. 


Digitized  by 


Google 


MOFFAT   V.  SMITH.  673 

What  indebtedness  was  there,  If  you  remember?  A.  My  recollection  is,  one 
item  was  something  like  three  or  four  hundred  pounds,  which  I  paid.  They 
bad  rented  an  office  for  a  term  ahead.  To  sublet  it,  I  lost  three  or  four  hun- 
dred pounds.  I  think  there  were  some  little  clerk  bills.  I  can't  tell.  My 
recollection  is.  It  amounted  to  between  two  and  three  thousand  dollars, — some- 
thing like  that." 

It  thus  appears  from  the  testimony  of  the  appellant  himself  that, 
at  the  time  of  the  conveyance  of  the  property  in  controversy  to  him 
by  the  corporation,  he  was  the  owner  of  all  the  stock  of  the  corpora- 
tion, and  that,  as  he  could  not  see  the  propriety  of  the  continuation 
of  the  company  under  these  circumstances,  he  had  the  entire  prop- 
erty of  the  corporation  conveyed  to  himself.  Under  such  circum- 
stances, the  appellant  certainly  has  not  established  such  a  superior 
equity  as  entitles  him  to  any  relief  in  a  court  of  equity  against  a  bona 
fide  creditor  of  the  corporation.  If  a  corporation  whose  stock  has  all 
been  acquired  by  one  person  can,  by  conveying  all  of  its  property  to 
the  stockholder  in  consideration  of  his  surrendering  the  stock,  de- 
feat the  creditors  of  the  corporation,  it  can  as  well  divide  its  prop- 
erty among  its  stockholders  when  they  are  more  numerous;  thus  de- 
feating the  claims  of  its  creditors,  and  enabling  its  stockholders,  who 
are  really  the  corporation,  to  enjoy  the  benefits  of  the  corporate  prop- 
erty regardless  of  the  claims  of  creditors.  That  this  cannot  be  done 
has  been  firmly  established  by  authoritative  decisions  of  the  supreme 
court  of  the  United  States.  Curran  v.  Arkansas,  15  How.  304,  14 
L.  Ed.  705;  Barings  v.  Dabney,  19  Wall.  1,  22  L.  Ed.  90;  Angle  v. 
Railway  Co.,  151  U.  S.  1,  14  Sup.  Q.  240,  38  L.  Ed.  55.  In  Curran  v. 
Arkansas,  supra,  the  state  of  Arkansas  was  the  owner  of  all  the  stock 
of  a  bank.  When  the  bank  became  insolvent  the  state  attempted  to 
apply  the  assets  of  the  bank  to  its  own  use,  but  Mr.  Justice  Curtis 
delivering  the  judgment  of  the  court,  said: 

**The  plaintiff  is  a  creditor  of  an  insolvent  banking  corporation.  The  as- 
sets of  such  a  corporation  are  a  fund  for  the  payment  of  its  debts.  If  they 
are  held  by  the  corporation  itself,  and  so  invested  as  to  be  subject  to  le^ 
process,  they  may  be  levied  on  by  such  process.  If  they  have  been  distributed 
amons  stockholders,  or  gone  into  the  hands  of  others  than  bona  fide  creditors 
or  purchasers,  leaving  debts  of  the  corporation  unpaid,  such  holders  take  the 
property  charged  with  the  trust  in  favor  of  creditors,  which  a  court  of  equity 
will  enforce,  and  compel  the  application  of  the  property  to  the  satisfaction  of 
their  debts." 

In  Barings  v.  Dabney,  supra,  the  state  of  South  Carolina  was  the 
sole  owner  of  the  stock  of  a  bank  which  became  insolvent.  The  state, 
by  legislative  enactment,  appropriated  the  assets  to  its  own  use.  This 
was  held  to  be  invalid,  for  the  reasons  stated  in  Curran  v.  Arkansas, 
sopra. 

In  Angle  v.  Railway  Co.,  supra,  it  was  charged  in  the  bill  that  the 
Omaha  Company  became  the  sole  stockholder  of  the  Portage  Company, 
which  was  indebted  to  Angle.  The  Portage  Company  Imd  property 
with  which  its  debts  could  be  paid.  The  Omaha  Company,  as  such 
sole  stockholder,  used  its  power  to  transfer  the  property  of  the  Port- 
age Company  to  itself.    The  court  said: 

"Now,  what  rights,  if  any,  a  corporation  may  have  against  a  sole  stock- 
holder who  wrongfully  causes  the  transfer  df  all  the  property  of  the  corpora- 
tion to  be  made  to  himself,  need  not  be  inquired  into.    It  is  clear  that  this 
41  C.C.A.— 43 
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Stockholder  cannot  secure  this  transfer  from  the  corporation  to  itself  of  the 
property  of  the  latter,  so  as  to  deprive  a  creditor  of  the  corporation  of  the 
payment  of  his  debt  To  put  It  in  another  way:  The  Portage  Company,  a 
corporation,  owed  Angle  $200,000.  It  had  property  with  which  that  debt  could 
be  paid.  The  Omaha  Company  became  the  sole  stockholder  in  the  Portage 
Company.  As  such  sole  stockholder,  it  used  its  powers  to  transfer  the  prop- 
erty of  the  Portage  Company  to  itself,  and  its  conduct  all  the  way  through 
was  marked  by  wrongdoing.  Whatever  the  Portage  Company  might  do.  Angle 
may  rightfully  hold  the  sole  stockholder  responsible  for  that  payment,  which 
the  corporation  would  have  made  but  for  the  wrongful  acts  of  such  stock- 
holder." 

The  rights  of  stockholders  upon  dissolutioii  of  a  corporation  are 
to  receive  the  assets  remaining  after  the  payment  of  all  the  corporate 
debts.  Until  the  debts  are  paid,  the  assets  are  a  trust  fund,  which 
may  be  followed  in  the  hands  of  any  person  having  notice  of  the 
trust.  Wood  V.  Dummer,  3  Mason,  308,  Fed.  Cas.  No.  17,944;  Gra- 
ham V.  Railway  Co.,  102  U.  S.  148,  26  L.  Ed.  106;  Railway  Co.  v. 
Ham,  114  U.  6.  582,  5  Sup.  a.  1081,  29  L.  Ed.  235;  Manufacturing 
Co.  V.  Hutchinson,  11  C.  C.  A.  320,  63  Fed.  496;  Railway  Co.  v.  Evans, 
14  C.  C.  A.  116,  66  Fed.  809;  Railway  Co.  v.  Paul,  35  C.  C.  A.  639, 
93  Fed.  878;  Hibemia  Ins.  Co.  v.  St.  Louis  &  N.  O.  Transp.  Co. 
(C.  C.)  13  Fed.  516;  Jones,  McDowell  &  Co.  v.  Arkansas  M.  &  A 
Co.,  38  Ark.  17;  Thomp.  Corp.  §§  375,  1569  et  seq.,  2951;  2  Story, 
Eq.  Jur.  §  1252  et  seq. 

The  appellant,  upon  his  own  showing,  was  the  sole  owner  of  all 
the  stock  of  the  corporation,  and  for  this  reason  saw  no  necessity  for 
continuing  the  corporation.  Under  such  circumstances,  he  clearly 
took  the  property  charged  with  the  just  debts  of  the  corporation; 
and  the  appellee  Munson  was,  by  the  judgment  of  a  court  of  compe- 
tent jurisdiction,  declared  to  be  a  just  creditor.  When  the  appellant 
comes  into  a  court  of  equity  for  the  purpose  of  preventing  a  sale  of 
property,  the  legal  title  of  which  is  in  him,  he  must  show  that  his 
equities  are  superior  to  those  of  the  defendant.  But  he  seeks  affirma- 
tive relief,  when,  according  to  his  own  showing,  his  l^al  title  rests 
solely  on  a  conveyance  from  the  corporation,  whose  sole  shareholder 
he  was,  while  the  appellee  Munson's  claim  was  in  existence  and  pend- 
ing in  the  court  for  adjudication,  and  afterwards  adjudged  to  be  a 
valid  liability  against  the  corporation.  Whether  in  such  case  the 
creditor  shall  proceed  at  law  or  in  equity  manifestly  depends  on  the 
facts  in  the  particular  case.  In  the  absence  of  specific  liens,  the  cred- 
itors are  entitled  to  share  ratably;  but  in  this  case  there  is  no  sug- 
gestion that  the  corporation  was  insolvent,  or  that  there  are  other 
creditors.  We  decide  nothing  more  now  than  that  the  taking  over  to 
himself  by  a  sole  stockholder  of  all  the  property  of  a  corporation  does 
not  atfect  the  right  of  a  creditor  of  the  corporation  to  subject  its 
property  to  the  payment  of  his  debt.  The  ground  on  which  the  court 
below  dismissed  tJie  bill  is  immaterial.  Upon  the  bill  and  proofs, 
its  decree  dismissing  the  bill  was  right,  and  is  affirmed. 
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(101  Fed.  1005.) 

ADRIANCE,  PLATT  &  CO.  v.  NATIONAL  HARROW  CO.  et  al.  (Circuit 
Court  of  Appeals,  Second  Circuit.  May  5,  1900.)  No.  160.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York. 
Before  WAIXACE,  LACOMBB,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  This  appeal  must  be  dismissed,  because  an  order  over- 
ruling a  demurrer  and  giving  the  defendant  leave  to  answer  is  not  a  final 
decision.    See  (O.  C.)  98  Fed.  118. 


(102  Fed.  1000.) 

BALTIMORE  &  O.  S.  W.  RY.  CO.  v.  VOIGHT.  (Circuit  Court  of  Appeals. 
Sixth  Circuit.  May  8.  1900.)  No.  521.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Western  Division  of  the  Southern  District  of  Ohio.  Har- 
mon, Colston,  (Goldsmith  &  Hoadly,  for  plaintiff  in  error.  C.  M.  &  E.  W.  Cist, 
for  defendant  In  error.  No  opinion.  Judgment  of  the  circuit  court  reversed 
upon  certificate  of  questions  certified  to  the  supreme  court  of  the  United 
States.    See  79  Fed.  561. 


(102  Fed.  1000.) 


BEECHER  et  al.  v.  VANDERBILT  et  al.  (Circuit  Court  of  Appeals,  Sixth 
Circuit  May  10,  1900.)  No.  602.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan.  Alfred  Russell  and  John  Atkin- 
son, for  appellants.  Russel  &  Campbell,  for  appellees.  Dismissed  on  stipulation 
of  coonseL 


(102  Fed.  1000.) 


BOARD  OF  COM'RS  OF  HAMILTON  COUNTY  v.  BLAIR  et  al.  (Circuit 
Court  of  Appeals,  Eighth  Circuit  May  28,  1900.)  No.  1,399.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Kansas.  George  Getty, 
for  plaintiff  in  error.  W.  H.  Rossington,  Charles  Blood  Smith,  and  Clifford 
Histed,  for  defendants  in  error.    No  opinion.    Affirmed,  with  costs. 


a02  Fed.  1000.) 


BOLES  V.  BOWMAN.  (Circuit  Court  of  Appeals,  Eighth  Circuit  May  23. 
1900.)  No.  1,391.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Arkansas.  Thomas  Boles  and  Jacob  Trieber,  for  appellant. 
Sam  W.  Williams  and  De  E.  Bradshaw,  for  appellee.  No  opinion.  Affirmed, 
with  costs,  on  authority  of  Trust  Co.  v.  Dart,  33  C.  C.  A.  572,  91  Fed.  45L 


(102  Fed.  1001.) 


BOSWORTH  V.  DUNLAP  et  al.  (Circuit  Court  of  Appeals,  Eighth  Circuit 
May  21.  1900.)  No.  1.383.  Appeal  from  the  Circuit  (^ourt  of  the  United  States 
for  the  District  of  Colorado.  Charles  J.  Hughes,  Jr.,  and  All>ert  Smith,  for  ap- 
pellant   H.  M.  Hogg,  for  appellees.    No  opinion.    Affirmed,  with  costs. 
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a02  Fed.  1001.) 

BURT  V.  LINN.  (Circnit  Court  of  Appeals.  Eighth  Circuit  May  S,  1900.) 
No.  1,396.  In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota.  Walter  C.  Ong  and  Stephen  C.  Miller,  for  plaintiff  In  error. 
George  S.  Grimes.  Seth  Newman.  Burleigh  F.  Spalding,  and  Wlnfield  S.  Stam- 
baugh,  for  defendant  In  error.  Motion  by  defendant  In  error  to  dismiss  sus- 
tained, and  writ  of  error  dismissed,  with  costs. 


a02  Fed.  1001.) 


CHICAGO  G.  W.  RT.  CO.  v.  BOEHM.  (Circuit  Court  of  Appeals,  Eighth 
Circuit  May  10.  1900.)  No.  1,344.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota.  D.  W.  Lawler  and  Lafayette  French,  for 
plaintiff  in  error.  J.  M.  Greenman  and  R.  J.  Dowdall*  for  defendant  in  error. 
No  opinion.    Affirmed,  with  costs. 


(102  Fed.  1001.) 

CITY  OF  DENVER  et  aL  v.  MERCANTILE  TRUST  (X).  OF  N^EW  YORK. 
(Circuit  Court  of  Appeals,  Eighth  Circuit  May  8.  1900.T  No.  1,290.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  (Colorado.  J.  M. 
Ellis  and  S.  L.  Carpenter,  for  appellants.  A.  M.  Stevenson  and  Charles  J. 
Hughes,  Jr..  for  appellee.  No  opinion.  Affirmed,  with  costs,  on  authority  of 
Levis  V.  City  of  Newton  (0.  C.)  82  Fed.  1000. 


aOl  Ffed.  1005.) 

CITY  OF  NEW  ORLEANS  v.  WARNER  et  aLi  (CSrcult  Court  of  Appeals, 
Fifth  Circuit.  May  1,  1900.)  No.  928.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Louisiana.  Branch  K.  Miller 
and  Saml.  E.  Gllmore,  for  appellant  Richard  De  Gray,  Wm.  Grant,  and  John 
D.  Rouse,  for  appellees.  Before  PARDEE,  McCORMICTK,  and  SHELBY,  (Cir- 
cuit Judges. 

PER  CURIAM.  All  the  questions  raised  on  this  appeal  have  been  settled 
adversely  to  the  appellant  in  the  protracted  litigation  of  this  case.  See  War- 
ner V.  City  of  New  Orleans,  167  U.  S.  467,  17  Sup.  Ct  892,  42  L.  Ed.  239; 
Id.,  59  U.  S.  App.  131,  31  C.  C.  A.  238,  87  Fed.  829;  and  City  of  New  Orleans 
V.  Warner,  175  U.  S.  120.  20  Sup.  Ct  280,  Adv.  S.  U.  S.  280,  44  L.  Ed.  — . 
It  follows  that  the  decree  of  the  circuit  court  herein  appealed  from  must  be 
affirmed,  and  It  Is  so  ordered,  with  costs,  but  no  damages. 


(102  Fed.  1001.) 

CLARKE  et  al.  v.  NORTHWESTERN  MUT.  LIFE  INS.  CO.  et  aL  (Chrult 
Court  of  Appeals.  Eighth  Circuit  June  11,  1900.)  No.  1,354.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Nebraska.  John  L.  Web- 
ster, for  appellant.  Howard  Kennedy.  Jr.,  James  W.  Carr,  Martin  Langdon. 
and  W.  R.  Morris,  for  appellees.  No  opinion.  Affirmed*  with  costs.  See  86 
C.  C.  A.  233,  94  Fed.  262. 

^  Rehearing  denied  Hay  9«  1^<K>. 
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(101  Fed.  1005.) 

CONSOLIDATED  FASTENER  CO.  v.  BRADT  et  al.  (Circuit  CJourt  of  Ap- 
peals, Second  Circuit  February  28,  1900.)  No.  92.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  tJtie  Northern  District  of  New  York.  This  is 
an  appeal  from  an  orde?*  granting  a  preliminary  injunction.  Charles  E.  Mitch- 
ell, for  appellants.  John  R.  Bennett  Cor  appellee.  Before  LACOMBE  and 
SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  The  questions  presented  on  this  appeal  are  in  all  respects 
the  same  as  those  discussed  in  Fastener  Co.  y.  Hays,  41  C.  C.  A.  142,  100  Fed. 
984.  the  infringing  fastener  being  Identical.  For  the  reasons  expressed  in 
opinion  in  the  Hays  Case,  the  order  appealed  from  is  affirmed,  with  costs. 


(102  Fed.  1001.) 


CONSTABLE  y.  MILLiER.  (Circuit  Court  of  Appeals,  Second  Circuit  Janu- 
ary 31,  1899.)  In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York.  William  B.  CJoughtry,  for  plaintiff  In  error.  Henry 
L.  Burnett,  for  defendant  in  error.  Writ  of  error  dismissed  for  failure  to 
print  the  record. 


(101  Fed.  1005.) 

C0UC5H  et  aL  v.  LITTLE  EMILY  MIN.  &  MILL.  (X).  (Circuit  Court  of 
Appeals,  Ninth  Circuit.  May  14,  1900.)  No.  609.  In  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  California.  R.  S. 
Minor,  for  defendant  in  error.    Dismissed  pursuant  to  the  sixteenth  rule. 


(101  Fed.  1005.) 

COYNE,  Collector,  v.  MANHATTAN  BREWING  CO.  (Circuit  Court  of 
Appeals,  Seventh  Circuit  June  15,  1900.)  No.  C50.  In  'Error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Solomon  H. 
Bethea,  for  plaintiff  in  error.  Levy  Mayer,  for  defendant  in  error.  Before 
WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  District  Judge. 

PER  CURIAM.  This  case  is  not  essentially  different  from  that  of  Nunn 
V.  Brewing  Co.,  40  C.  C.  A.  190,  99  Fed.  939,  recently  decided  by  the  United 
States  circuit  court  of  appeals  for  the  Sixth  circuit  The  Judgment  below  Is 
affirmed. 


aoi  Fed.  1006.) 

DE  BABY  et  aL  v.  CARTER.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
April  24,  1900.)  No.  860.  In  Error  to  the  arcult  Ck)urt  of  the  United  States 
for  the  Eastern  District  of  Louisiana.  On  stipulation  of  counsel,  It  Is  agreed 
that  this  case  abide  the  result  in  De  Bary  v.  Souer,  41  a  C.  A.  417, 101  Fed.  425. 


a02  Fed.  lOOL) 


DUFF  MFG.  CO.  v.  KALAMAZOO  RAILWAY-SUPPLY  CO.  (Circuit  Court 
of  Appeals,  Slirth  Circuit  June  15,  1900.)  No.  839.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Michigan.  James  I. 
Kay,  for  appellant.  F.  L.  Chappell.  for  appellee.  No  opinion.  Decree  of  cir- 
cuit court  affirmed.    See  102  Fed.  171. 
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(102  Fed.  1001.) 

EAST  TENNESSEE  TEL.  CO.  v.  MAYOR,  ETC.,  OP  CITY  OP  GREEN- 
VILLE, TENN.  (Circuit  Court  of  Appeals.  Sixth  Circuit.  May  15,  1900.)  No. 
789.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Tennessee.  Walter  S.  Roberts,  for  appeUant.  Dana  Harmon,  for  ai^»eUee. 
No  opinion.    Decree  of  the  circuit  court  reversed  for  want  of  jurisdiction. 


(102  Fed.  1002.) 

FERGUSON  CONTRACTING  CO.  v.  MANHATTAN  TRUST  CO.  et  aL 
(Circuit  Ourt  of  Appeals,  Sixth  Circuit.  June  11,  1900.)  No.  836.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Ohia 
Henry  Crawford,  for  appellant.  John  H.  Doyle  and  Louis  Marshall,  for  ap- 
p^lee.    No  opinion.    Decree  of  circuit  court  afBrmed. 


(102  Fed.  1002.) 


GAHEGAN  v.  WALKER  et  al.  (Circuit  Court  of  Appeals,  Eighth  Orcnit 
May  8,  1900.)  No.  1.303.  In  Error  to  the  Circuit  CJourt  of  the  United  States  for 
the  Western  District  of  Missouri.  Lathrop,  Morrow,  Fox  &  Moore,  for  de- 
fendants in  error.   Motion  dismissed,  with  costs,  for  want  of  prosecution. 


a02  Fed.  1003.) 

GRAND  FORKS  NAT.  BANK  et  al.  v.  RHOMBERG.  (Circuit  Court  of  Ap- 
peals, Eighth  Circuit.  May  10.  1900.)  No.  1,351.  In  Error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  North  Dakota.  Burke  Corbet  and 
Charles  J.  Murphy,  for  plaintiffs  in  error.  J.  M.  Cochrane  and  Guy  C.  H.  Cor- 
liss, for  defendant  in  error.    Dismissed,  with  costs,  per  stipulation. 


(102  Fed.  1003.) 

GREGORY  V.  MERCHANTS'  NAT.  BANK  OF  BOSTON.  (Circuit  Court  of 
Appeals.  First  Circuit.  October  23.  1896.)  No.  184.  An  application  by  the  ap- 
pellant to  PUTNAM,  Circuit  Judge,  for  the  allowance  of  an  appeal  to  the  su- 
preme court  from  the  decree  entered  on  October  23,  1896  (33  U.  S.  App.  703.  22 
C.  0.  A.  483.  76  Fed.  683),  was  denied.    Francis  A.  Brooks,  for  appellant 


(102  Fed.  1003.) 

HALEY  v.  ILES  et  al.  (Circuit  Court  of  Appeals.  Eighth  CJircuit  May  16. 
1900.)  No.  1.374.  In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado.  W.  T.  Hughes,  for  plaintiff  in  error.  Henry  T.  Sale,  for 
defendants  in  error. 

PER  CURIAM.  Cause  remanded  to  circuit  court,  with  directions  to  vacate 
the  order  sustaining  the  general  demurrer,  and  to  strike  the  said  complaint 
from  the  flies,  without  prejudice,  and  to  permit  the  plaintiff  to  file  a  proper 
complaint  under  the  provisions  of  the  Colorado  Code  within  30  days  from  the 
date  of  such  order  in  the  circuit  court,  etc. 
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(102  Fed.  1003.) 

HITCHCOCK  et  aL  v.  NORTHWESTERN  MUT.  LIFE  INS.  CO.  (Circuit 
Crourt  of  Appeals.  Eighth  Circuit.  May  14,  1900.)  No.  1,358.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  Nebraska.  J.  H.  McCul- 
loch.  for  appellants.  Howard  Kennedy,  Jr.,  for  appellee.  No  opinion.  Af- 
firmed, with  costs. 


(102  Fed.  1003.) 

HITCHCOCK  V.  NORTHWESTERN  MUT.  LIFE  INS.  CO.  (Circuit  Court  of 
Appeals,  Eighth  Circuit.  May  22.  1900.)  No.  1,385.  Appeal  from  the  Circuit 
<k>urt  of  the  United  States  for  the  District  of  Nebraska.  J.  H.  McCuUoch,  for 
appellant  John  C.  Wharton  and  William  Baird,  for  appellee.  No  opinion. 
Affirmed,  with  costs. 


aoi  Fed.  1006.) 

THE  IRIS.  (Circuit  Court  of  Appeals,  First  Circuit  April  25,  1900.)  No. 
280.  Appeal  from  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts.  Frederic  Dodge,  for  appellant  Eugene  P.  Carver,  for  ap- 
pellees. Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  District 
^udge. 

PER  CURIAM.  Whereas,  after  a  hearing  on  the  merits,  a  Judgment  was 
entered  on  this  appeal  on  February  2,  1900  (40  C.  C.  A.  301,  100  Fed.  104), 
and  afterwards,  seasonably,  a  petition  for  rehearing  was  filed  and  allowed, 
whereby  the  judgment  was  vacated;  and  whereas,  the  matter  of  said  petition 
Iras  been  fully  heard  on  Its  merits,  and  ^he  court  is  unanimously  of  the 
-opinion  that  there  is  no  cause  for  entering  a  judgment  other  than  that  here- 
tofore entered  as  aforesaid:  Therefore  it  is  ordered,  adjudged,  and  decreed 
that  judgment  be  entered  in  the  same  terms  as  those  in  which  the  judgment 
was  entered  as  aforesaid  on  said  2d  day  of  February. 


(102  Fed.  1003.) 


J.  B.  McFARLAN  CARRIAGE  CO.  v.  SOLENAS.  (Circuit  Court  of  Appeals. 
Fifth  Circuit  May  7,  1900.)  No.  932.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana.  Chas.  S.  Rice  and  R.  B. 
Montgomery,  for  appellant.  R.  L.  Tullis,  for  appellee.  Appeal  dismissed, 
without  prejudice,  on  motion  of  appellant. 


(102  Fed.  1003.) 


JOHNSON  V.  CLEVELAND.  P.  &  E.  R.  CO.  (Circuit  Court  of  Appeals,  Sixth 
•Circuit  June  11,  1900.)  No.  794.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio.  L.  A.  Russell,  for  plaintiff  in  error. 
Ford,  Henry,  Baldwin  &  McGraw,  for  defendant  in  error.  No  opinion.  Judg- 
ment of  circuit  court  atflrmed. 


(102  Fed.  1003.) 


JONES  V.  MERCHANTS*  NAT.  BANK  OF  BOSTON.  (Circuit  Court  of  Ap- 
peals, First  Circuit.  October  23.  IHlHi.)  No.  181.  An  application  by  the  appel- 
lant to  PUTNAM.  Circuit  Judge,  for  the  allowance  of  an  api)eal  to  the  supreme 
court  from  the  decree  entered  on  October  23.  18W5  (33  V.  S.  .\pp.  703.  22  C.  C. 
Ji.  483,  76  Fed.  083),  was  denied.    FranciA  A.  Brooks,  for  apiK'Uant 
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a02  Fed.  1004.) 

KBHRES  et  al.  v.  EXCHANGB  NAT.  BANK  OP  POLO.  ILL.  (Circuit  Omrt 
of  Appeals,  Sixth  Circuit.  June  11.  1900.)  No.  784.  In  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Ohio.  Clarence  Brown, 
for  plaintiff  in  error.  Alexander  L.  Smith,  for  defendant  in  error.  No  opinion. 
Judgment  of  circuit  court  affirmed. 


(101  Fed.  1006.) 

LEWISOHN  BROS.  v.  ANACONDA  (X)PPER  MIN.  (X).  (Circuit  CJourt 
of  Appeals,  Ninth  Circuit.  May  11.  1900.)  No.  426.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Montana.  Marshall.  Forbis 
&  De  Witt,  for  appellant  William  Scallon.  for  appellee.  Dismissed  pursuant 
to  stipulation  of  counsel,  each  party  to  pay  its  own  expenses. 


a02  Fed.  1004.) 


McMillan  etalv.McKEE.  (Circuit  Court  of  Appeals.  Eighth  Circuit  May 
28, 1900.)  No.  1.389.  In  Error  to  the  United  States  Court  of  Appeals  in  the  In- 
dian Territory.  W.  A.  Ledbetter  and  S.  T.  Bledsoe,  for  plaintiffs  in  error. 
Stuart  Dennee,  for  defendant  in  error.  Dismissed,  with  costs,  pursuant  to  rule 
23  (31  C.  C.  A.  dziii.,  90  Fed.  clxlii.),  on  motion  of  defendant  in  error. 


(101  Fed.  1006.) 

MESERVB  V.  HAYDEN  et  al.  (Circuit  Court  of  Appeals,  Eighth  (Circuit 
March  19,  1900.)  No.  1,196.  In  Error  to  the  Circuit  Oourt  of  the  United 
States  for  the  District  of  Nebraska.  C.  J.  Smyth,  for  plaintiff  in  error.  A.  E. 
Harvey  (Amasa  Cobb.  G.  M.  Lambertson,  and  F.  M.  Hall,  on  the  brief),  for 
defendants  in  error.  Before  CALDWELL,  SANBORN,  and  THAYER,  Qrcuit 
Judges. 

CALDWELL.  CMrcuit  Judge.  The  treasurer  of  the  state  of  Nebraska  brought 
this  action  against  the  receiver  of  the  Capital  National  Bank  of  Lincoln. 
Neb.,  to  recover  certain  moneys  of  the  state  deposited  in  the  bank  before  its 
failure.  The  receiver  demurred  to  the  petition  on  the  ground  that  the  action 
could  not  be  maintained  in  the  name  of  the  treasurer  of  the  state,  but  that 
it  must  be  brought  in  the  name  of  the  state,  and  the  court  sustained  the  de- 
murrer. Thereupon,  by  leave  of  the  court  the  name  of  the  state  was  substi- 
tuted for  that  of  the  treasurer  as  the  plaintiff  in  the  action,  and  the  cause 
was  prosecuted  to  final  Judgment  which  was  affirmed  at  the  present  term  of 
this  court  McDonald  v.  Nebraska,  41  C.  C.  A.  278,  101  Fed.  171.  This 
writ  of  error,  which  was  sued  out  by  the  treasurer  of  state  to  prevent  a  possi- 
ble failure  of  Justice  in  the  event  this  court  should  hold  that  the  state  was 
not  the  proper  plaintiff  in  the  action,  is  therefore  dismissed. 


a02  Fed.  1004.) 

MISSOURI  PAO.  RT.  CO.  v.  UNITED  STATES.  (Circuit  Court  of  Appeals. 
Eighth  Circuit  May  23.  1900.)  No.  1.040.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas.  Alexander  G.  Cochran.  C.  E. 
Benton.  J.  H.  Richards,  and  Ralph  Richards,  for  appellant  I.  E.  Lambert  and 
W.  C.  Perry,  for  appellee.  No  opinion.  Affirmed,  without  costs  to  either  party 
in  this  court 
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a02  Fed.  1004.) 

MONSARRAT  v.  MERCANTILE  TRUST  CO.  (Circuit  Court  of  Appeals, 
Sixth  Circuit.  June  5,  1900.)  No.  816.  Appeal  from  the  Circuit  Coiirt  of  the 
United  States  for  the  Southern  District  of  Ohio.  Swayne  &  Swayne,  Thomas 
E.  Powell,  and  Charles  H.  Stephens,  for  appellant.  Morrison  R.  Walte,  Law- 
rence Maxwell,  Jr.,  Parsons,  Shepard  &  Ogden,  and  Alexander  &  Green,  for 
appellee.   Dismissed  under  rule  23  (31  0.  C.  A.  dxlli.,  90  Fed.  clxill.). 


aoi  Fed.  1006.) 

NATIONAL  NICKEL  CO.  v.  NATIONAL  NICKEL  SYNDICATE,  Limited. 
(Circuit  Court  of  Appeals,  Ninth  arcult  May  7,  1900.)  No.  606.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  Nevada.  W.  E. 
F.  Deal,  for  appellee.  Dismissed  pursuant  to  the  sixteenth  rule.  See  (0.  C.) 
86  Fed.  486. 


(W2  Fed.  1005.) 

PICKERT  LAND,  GRAIN  &  STOCK-RAISING  00.  T.  LINN  et  al.  (Circuit 
Court  of  Appeals,  Eighth  Circuit.  May  8.  1900.)  No.  1,395.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  North  Dakota.  Walter  C. 
Ong  and  Stephen  C.  Miller,  for  plaintiff  In  error.  George  S.  Grimes,  Seth  New- 
man, Burleigh  F.  Spalding,  and  WInfield  S.  Stambaugh,  for  defendants  In  er- 
ror. Motion  by  defendants  In  error  to  dismiss  sustained,  and  writ  of  error  dis- 
missed, with  costs. 


a02  Fed.  1005.) 

PIRIE  et  al.  v.  CHICAGO  TITLE  &  TOUST  CO.  In  re  FRANK  et  al.  (Cir- 
cuit Court  of  Appeals,  Seventh  Circuit.  June  22,  1900.)  No.  698.  Appeal  from 
the  District  Court  of  the  United  States  for  the  Northern  Division  of  the  North- 
cm  District  of  Illinois.  Zach  Hofheimer,  A.  J.  Pflaum,  S.  O.  Levinson,  and 
Jos.  W.  Moses,  for  appellants.  Ell  B.  Felsenthal,  Milton  J.  Foreman,  and  Her- 
man Frank,  for  appellee.    Before  WOODS  and  GROSSOUP,  Circuit  Judges. 

PER  CURIAM.  It  is  agreed  by  counsel  that  the  question  presented  upon 
this  record  is  Identical  with  that  decided  by  this  court  in  Columbus  Electric 
Co.  V.  Worden,  39  C.  C.  A.  582,  99  Fed.  400;  In  re  Ft  Wayne  Electric  Corp.. 
Id.    The  order  below  is  therefore  atlirmed. 


(102  Fed.  1005.) 


PITTSBURG,  C,  ST.  L.  &  C.  R.  CO.  v.  LONG  ISLAND  LOAN  &  TRUST 
CO.  (Circuit  Court  of  Appeals,  Seventh  Circuit.  January  31.  1899.)  No.  241. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Indiana. 
Lawrence  Maxwell.  Jr.,  and  Charles  E.  Burr,  for  appellant  K,  W.  Kittredge 
and  Joseph  Wilby,  for  appellee.    Dismissed  on  stipulation. 


(102  Fed.  1005.) 

PURCELL  MILL  ft  ELEVATOR  CO.  v.  KIRKLAND.  (Circuit  Court  of  Ap- 
peals, Eighth  Circuit.  May  17,  1900.)  No.  1,199.  In  Error  to  the  United  States 
Court  of  Appeals  In  the  Indian  Territory.  Nathan  Frank,  J.  W.  Hocker.  and 
Zol.  J.  Woods,  for  plaintiff  in  error.  Yancey  Lewis.  Henry  M.  Furman,  C  L. 
Herbert  and  Jesse  Hill,  for  defendant  in  error.    Dismissed,  with  costs. 
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(102  Fed.  1005.) 

SULLIVAN  et  al.  v.  DENISON.  (Circuit  C!ourt  of  Appeals,  Eighth  Circuit 
May  16.  1900.)  No.  1.370.  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Colorado.  Charles  M.  Campbell,  for  appellants.  Charles  H. 
Toll  and  Weed  Munro,  for  appellee.  Appeal  dismissed,  with  costs,  on  motion 
of  appellee. 


(102  Fed.  1006.) 

SUTHERLAND  v.  DELAWARE  WATER  CO.    (Circuit  Court  of  Appeals. 
Sixth  Circuit.    May  10.  1900.)    No.  830.    Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Ohio,  in  Bankruptcy.    J.  W.  Mooney. . 
for  appellant     F.  M.  Marlott,  for  appellee.     Dismissed  upon  stipulation  of 
counseL 


(102  Fed.  1006.) 


TEXAS  &  P.  RY.  CO.  v.  GLANCY.  (Circuit  Court  of  Appeals,  Fifth  Cir- 
cuit. January  11,  1899.)  No.  720.  In  Error  to  the  Circuit  0)urt  of  the  United 
States  for  the  Eastern  District  of  Texas.  T.  J.  Freeman,  for  i^ntiff  In  error. 
D.  W.  Humphreys  and  W.  P.  McLean,  for  defendant  in  error.  Dismissed,  on 
stipulation  of  counsel,  under  rule  20  (31  C.  C.  A.  dxiL,  90  Fed.  clxiL). 


(102  Fed.  1006.) 

TOURTE  T.  VAN  NOSTRAND.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
February  1.  1899.)  No.  737.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana.  A.  E.  &  Oliver  S.  Llvandais.  for 
plaintiff  in  error.  E.  H.  Farrar.  for  defendant  in  error.  Dismissed,  on  stip- 
ulation, pursuant  to  rule  20  (31  C.  C.  A.  clxii.,  90  Fed.  clxIL). 


(102  Fed.  1006.) 

In  re  TURNER.  (Circuit  Court  of  Appeals,  First  Circuit  Aprfl  20,  1900.) 
No.  300.  G.  Philip  Wardner.  George  E.  Curry,  and  Florence  F.  Solllvan,  Jr.. 
for  petitioner.  Before  COLT  and  PUTNAM.  Circuit  Judges,  and  WEBB.  Dis- 
trict Judge.  On  motion  of  the  petitioner,  the  petition  Is  dismissed,  without 
<rcsts. 


aOl  Fed.  1007.) 

UNITED  STATES  v.  BOARD  OF  SUP'RS  OF  COPIAH  COUNTY.  MISS. 
(Circuit  Court  of  Appeals,  Fifth  Circuit.  May  23.  1900.)  No.  923.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Mis- 
sissippi. A.  M.  Lea,  for  the  United  States.  J.  S.  Sexton  and  R.  N.  MiUer. 
for  appellee.    Dismissed. 


(102  Fed.  1007.) 

UNITED  STATES  v.  UNION  PAC.  RY.  CO.  et  aL  (Circuit  Court  of  Appeals, 
Eighth  Circuit  May  14.  1900.)  No.  052.  In  Error  to  the  Circuit  Conrt  of  the 
United  States  for  the  District  of  Kansas.  W.  C.  Perry  and  I.  E.  Lambert,  for 
plaintiff  In  error.  A.  L.  Williams,  N.  H.  Loomis,  and  R.  W.  Blair,  for  defend- 
ants In  error.  No  opinion.  Affirmed,  without  costs  to  either  party  in  this 
court     See  28  C.  C.  A.  688,  84  Fed.  1022. 
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(102  Fed.  1007.) 

WAIiLACE  V.  BOMAR.  (Circuit  Court  of  Appeals.  Fifth  Circuit  January 
24,  1899.)  No.  778.  In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas.  C.  W.  Starling  and  U.  F.  Short,  for  plaintiff  in 
error.  A.  M.  Garter  and  J.  B.  Bomar,  for  defendant  in  error.  Dismissed  on 
stipulation  of  counseL 


(102  Fed.  1007.) 

WBLSBACH  LIGHT  CO.  v.  SUNI^IGHT  INCANDESCENT  GAS-LAMP  CO. 

<Clrcnlt  Court  of  Appeals,  Second  Circuit  February  28,  1899.)  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York. 
Charles  G.  Ck>e,  for  appellant  John  R.  Bennett,  for  appellee.  Appeal  dis- 
missed for  failure  to  print  the  record.    See  87  Fed.  221. 


Ekd  of  Cases  in  Vol.  4t 


Digitized  by 


Google 


Digitized  by 


Google 


INDEX. 


ABATEMENT  AND  REVIVAL 

•Judgment  as  bar  to  another  action,  see  "Judgment,"  t  8. 

ACCOUNT. 

Acconntlng  by  tmstee,  see  •'Tmsts,"  i  2. 

I    1.    Rlgl&t  of  action  and  defenses. 

When  a  railroad  agreed  to  maintain  a  station  at  a  certain  point,  of 
which  plaintiff  was  to  be  the  agent,  and  it  afterwards  discontinued  such 
station,  and  established  another  at  a  different  point,  plaintiff  is  not  en- 
titled to  an  accounting  as  to  fees  received  at  the  latter,  since  the  amount 
received  at  one  station  would  not  prove  how  much  would  have  been  re- 
ceived at  another. 

— WUlson  V.  Winchester  &  P.  B.  CJo.,  99  Fed.  642 41  C.  0.  A.  215 

ACTION. 

Against  carriers,  see  "Carriers,"  §  1. 

Bar  by  former  adjudication,  see  "Judgment,**  f  3. 

Criminal  prosecutions,  see  "Criminal  Law." 

Jurisdiction  of  courts,  see  "Courts." 

Laches,  see  "Equity,"  §  2. 

Limitation  by  statutes,  see  "Limitation  of  Actions." 

Particular  causes  or  grounds  of  action,  see  "Insurance,"  §  4;  "Libel  and  Slan- 
der," §  2;   "Negligence,"  §  1;  "Trespass." 

infringement  of  patent,  see  "Patents,"  f  8. 

Particular  forms  of  action,  see  "Ejectment";   'Trespass,"  f  1. 

of  special  relief,  see  "Account";  "Creditors'  Suit";  'Tartitlon,"  f  1;  "Spe- 
cific Performance." 

Particular  proceedings,  in  actions,  see  **Damages,"  §  1;  "Judgment";  "Jury"; 
"Limitation  of  Actions";   "Pleading";  "Removal  of  Causes";   "TriaL" 

Particular  remedies  in  or  incident  to  actions,  see  "Garnishment" 

stay  of  proceedings,  see  "Appeal  and  Error,"  S  6. 

Review  of  proceedings,  see  "Appeal  and  Error";   "Equity,"  t  0. 

Suits  in  admiralty,  see  "Admiralty." 

in  equity,  see  "Equity." 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  f  1. 

f    1.    Gronnds  and  conditions  precedent. 

The  purchaser  of  railroad  property  at  foredosure  sale,  who  acts,  in 
making  the  purchase,  for  other  parties,  to  whom  he  at  once  transfers  the 
title,  cannot  thereafter  maintain  a  petition  to  require  the  receiver  of  the 
property  during  the  foreclosure  proceedings  to  pay  taxes  assessed  thereon 
during  the  receivership;  having  no  interest,  personal  or  fiduciary,  in  the 
qnestlon  which  he  seeks  to  litigate. 

—Boyle  V.  Farmers'  Loan  &  Trust  Co.,  101  Fed.  184.  .41  a  C.  A.  291 

41  aCA  (68S) 
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ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Equity,"  S  1. 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see  "Judgment,"  M  3,  4 

ADJUSTMENT. 

Of  loss  within  insurance  policy,  see  "Insurance,^  f  8. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  **Bankruptcy,'*  f  1. 

ADMIRALTY. 

See  "Collision";    "Shipping." 

S    1.    Jnrlsdiotioii. 

The  act  of  the  legislature  of  New  Jersey  of  March  12,  1846,  ceding  to- 
the  United  States  Jurisdiction  over  all  that  portion  of  Sandy  Hook  owned 
by  the  United  States,  lying  north  of  a  specified  line,  and  '^bounded  on  all 
other  sides  by  the  sea  and  Sandy  Hook  Bay,"  if  effective,  did  not  vest  the 
United  States  with  exclusive  Jurisdiction  beyond  the  land  it  owned,  above 
low-water  mark,  leaving  the  adjacent  waters  of  the  bay,  which  had  pre- 
viously been  determined  by  the  joint  action  of  the  United  States  and  the 
states  of  New  York  and  New  Jersey  to  be  inland  waters  of  the  state,  still 
subject  to  its  legislative  jurisdiction;  and  an  action  may  be  maintained  in 
a  court  of  admiralty,  based  on  the  state  statute,  to  recover  for  a  wrongful 
death  occurring  in  such  waters. 

— Middleton   v.   La   Oompagnie   Q4n^rale   Transatlantique,   100  Fed. 
866    41  a  0.  A- 98 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

AFFREIGHTMENT. 

Contracts,  see  "Shipping,"  §  8. 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

AMENDMENT. 

See  "Pleading,"  §  1. 
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APPEAL  AND  ERROR. 

See  "Criminal  Law/*  §  2. 

f    1*    Deoisions  reviewable. 

A  ruling  upon  a  motion  for  new  trial  cannot  be  assigned  for  error  in  the 
federal  courts. 

— McCutcheon  v.  Hall  Capsule  Co.,  101  Fed.  546 41  C.  O.  A.  494 

§    2.    Bicl&t  of  reriew. 

A  defendant  in  an  action  in  ejectment  cannot  maintain  a  writ  of  error 
to  review  a  Judgment  therein  awarding  possession  to  the  plaintiff,  on  the 
ground  that  the  title  is  in  a  third  person,  where,  by  his  answer,  he  dis- 
claimed any  interest  in  the  property  affected  by  such  Judgment,  and  has 
therefore  no  legal  interest  in  the  question  he  seelvs  to  have  reviewed. 
— Brigham  City  v.  Toltec  Ranch  Co.,  101  Fed.  85 41  C.  C.  A.  222^ 

I  8.    Presentation  and  reservation  in  lower  oonrt  of  grounds  of  review. 

An  objection  that  a  court  ot  equity  has  no  Jurisdiction  by  reason  of  the 
existence  of  an  adequate  legal  remedy  which  was  raised  in  the  pleadings, 
but  not  otherwise  brought  before  the  trial  court,  cannot  be  urged  on  ap- 
peal. 

—New  York  &  T.  Land  Co.  v.  Gulf,  W.  T.  &  P.  R.  Co.,  100  Fed.  830; 

Gulf,  W.  T.  &  P.  R.  Co.  V.  New  York  &  T.  Land  Co..  Id 

41  C.  C.  A.  87 

Rule  10  of  the  circuit  court  of  appeals.  Seventh  circuit  (31  C.  C.  A. 
cxlv.,  90  Fed.  cxlv.),  requiring  a  party  excepting  to  a  charge  to  "state 
distinctly  the  several  matters  of  law  in  the  charge  to  which  he  excepts," 
is  Intended  to  require  that  each  particular  proposition  of  law  excepted  to 
shall  be  stated,  together  with  so  much  of  the  charge  as  is  supposed  to 
embody  the  proposition  deemed  erroneous,  and  such  construction  is  in 
harmony  with  that  given  the  similar  rule  of  the  supreme  court.  The  rule 
does  not  require  the  different  grounds  of  objection  to  be  enumerated  in 
the  exceptions. 

—Columbus  Const.  Co.  v.  Crane  Co..  101  Fed.  55 41  C.  C.  A.  180 

In  order  to  lay  the  foundation  for  the  review  by  the  circuit  court  of 
appeals  of  an  order  of  the  circuit  court  affirming  on  appeal  a  taxation 
of  costs  by  the  clerk  (if  an  appeal  from  such  an  order  will  lie),  the  Hpe- 
clflc  items  to  which  objection  is  made  In  the  taxation  by  the  clerk  should 
be  distinctly  pointed  out,  and  the  reasons  for  the  objections  stated  and 
filed,  so  as  to  be  shown  by  the  record. 

—Campbell  Printlng-Press  &  Mfg.  Co.  v.  Duplex  PrInting-Press  Co., 
101   Fed.   282 41  C.  O.  A.  :jr>l 

An  assignment  of  error  in  the  charge  of  the  court  must  be  based  on  an 
exception  taken  at  the  time  of  the  trial  to  entitle  it  to  be  considered  on  a 
writ  of  error. 

— Tinsman  v.  F.  R.  Patch  Mfg.  Co.,  101  Fed.  373. ..  .41  C.  C.  A.  388 

A  single  exception,  taken  to  a  charge  as  a  whole,  which  does  not  direct 
the  attention  of  the  court  to  the  particular  portions  to  which  objection  is 
made,  raises  no  question  for  review;  nor  can  its  iude^iteness  be  remedied 
by  a  more  particular  specification  In  the  assignments  of  error. 

-McCutcheon  v.  Hall  Capsule  Co.,  101  Fed.  546 41  C.  O.  A.  494 

S   4«    Requisites  and  prooeedinKS  for  transfer  of  oanse. 

Section  11  of  the  act  creating  the  circuit  courts  of  appeals,  which  per- 
mits a  writ  of  error  to  be  sued  out  for  the  review  of  a  Judgment  at  law 
at  any  time  within  six  months,  and  Rev.  St.  §  1(X)7,  authorizing  the  allow- 
ance of  a  supersedeas  within  00  days,  govern  as  to  the  time  within  which 
a  writ  of  error  must  be  Issued  or  a  supersedeas  obtained  in  that  court, 
regardless  of  the  provisions  of  state  statutes. 

—Logan  v.  Goo<lwin.  101  Fed.  654 41  C.  C.  A.  573- 
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Gen.  St.  Kan.  1889,  p.  1521,  S  567,  which  provides  that  a  writ  of  error 
to  review  an  order  discliarging  or  modifying  an  attachment  or  a  temporary 
injunction  shall  be  filed  within  a  time  to  be  fixed  by  the  conrt,  not  ex- 
ceeding 30  days  from  the  time  such  order  was  made,  otherwise  the  order 
shall  become  operative,  and  be  carried  into  effect,  has  reference  only  to 
interlocutory  orders,  and  does  not  affect  the  time  within  which  a  writ 
of  error  may  be  filed  to  review  a  final  Judgment  which  has  the  effect  of 
releasing  a  garnishee,  which  is  governed  by  the  general  provisions  for  the 
review  of  Judgments. 

—Logan  V.  Goodwin,  101  Fed.  654 41  C.  C.  A.  573 

II 6,  6.   Supersedeas  or  stay  of  proeeedias** 

Neither  a  circuit  court,  nor  a  Judge  thereof,  has  power  to  allow  a  super- 
sedeas pending  a  review  of  its  Judgment  on  writ  of  error  after  the  expira- 
tion of  60  days  from  the  date  of  such  Judgment.  a. 

-New  England  R.  Go.  v.  Hyde,  101  Fed.  397 C^.  C.  A.  404 

A  circuit  court  of  appeals  cannot,  as  an  exercise  of  its  general  powers 
under  Rev.  St  |  716,  allow  a  supersedeas,  where  a  plaintiff  in  error  li&s 
failed  to  bring  himself  within  the  provisions  of  section  1007  by  filing  the 
writ  of  error  and  bond  within  QO  days  from  the  entry  of  the  judgmeut 
complained  of. 

—New  England  R.  Go.  v.  Hyde.  101  Fed.  897 41  G.  C.  A.  404 

By  virtue  of  section  11  of  the  act  creating  the  circuit  courts  of  appeals 
(Supp.  Rev.  St.  p.  905),  Rev.  St  |  1007,  is  made  applicable  to  app^  to 
and  writs  of  error  issued  by  such  courts,  and.  unless  an  appeal  is  per- 
fected, or  a  writ  of  error  sued  out  and  served  within  60  days,  Sundays  ex- 
cluded, after  the  rendition  of  the  decree  or  Judgment  complained  of.  it 
is  not  within  the  power  of  a  Judge  of  the  circuit  court  of  appeals  to  allow 
a  supersedeas. 

—Logan  V.  Goodwin,  101  Fed.  654 41  C.  G  A.  578 

I  7.    Record  and  proeeediass  not  in  record. 

Evidence  introduced  on  a  trial  or  affidavits  used  on  the  hearing  of  a 
motion  to  vacate  a  Judgment  form  no  part  of  the  record,  and  cannot  be 
considered  by  an  appellate  court  unless  brought  into  the  record  by  a  bill 
of  exceptions. 

—Travelers'  Protective  Ass'n  v.  Gilbert,  101  Fed.  46.  .41  G.  G  A.  180 

In  determining  the  sufficiency  of  a  complaint  on  an  insurance  policy  to 
sustain  a  Judgment  rendered  thereon,  the  policy  itself  cannot  be  considered 
as  a  part  of  the  complaint  where  it  was  not  filed  therewith,  but  was  only 
used  as  evidence  on  the  trial,  and  such  evidence  was  not  brought  into  the 
record  by  bill  of  exceptions. 

—Travelers'  Protective  Ass'n  v.  GUbert,  101  Fed.  46.  .41  G.  G  A.  180 

I   8.    Review. 

While  the  granting  or  refusing  of  a  preliminary  InJimction  is  largely 
discretionary,  the  provisioo  of  the*  act  creating  the  circuit  courts  of  ap- 
peals, allowing  appeals  from  such  orders,  is  for  the  very  purpose  of  bar- 
ing such  discretion  reviewed,  and  errors  in  its  exercise  corrected;  and 
where  the  court  below  has  found  a  defendant  guilty  of  unfair  compe- 
tition, practiced  deliberately  and  designedly,  and  has  granted  an  injunc- 
tion for  the  protection  of  complainant's  rights  as  it  found  them,  but  fell 
short  in  its  Judgment  as  to  the  extent  of  such  rights,  its  error  will  be 
corrected  on  appeal,  and  its  injunction  broadened  to  afford  the  full  meas- 
ure of  relief  to  which  the  complainant  is  entitled. 

—Charles  E.  Hires  Go.  v.  Consumers'  Co.,  100  Fed.  809 

41  G.  a  A  71 

The  circuit  court  of  appeals  is  not  bound  by  a  finding  of  fact  made  by 

the  court  below  in  an  admiralty  case,  but  it  is  its  duty,  under  the  statute 

giving  the  right  of  appeal,  to  determine  such  question  in  accordance  with 

the  convictions  formed  from  the  record  by  the  Judges  sitting  on  the  appeal. 

—The  Columbian,  100  Fed.  901 41  G.  a  A  IW 
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Where,  on  an  appeal  from  a  decree  fixing  the  liability  of  successive  trus- 
tees, a  stipulation  is  made,  dispensing  with  the  proofs  taken  before  the 
master,  and  assenting  to  tlie  accuracy  of  his  computations,  the  court  will 
not  re-examine  them  to  ascertain  whether  an  error  was  made  in  appor- 
tioning restitution  between  the  two  trustees. 

— KendaU  v.  De  Forest,  101  Fed.  167 41  C.  C.  A.  259 

All  matters  of  amendments  to  pleadings,  particularly  trial  amendments, 
are  within  the  discretion  of  the  trial  court,  and  its  action  is  not  reviewa- 
ble on  a  writ  of  error. 

—Union  Cent.  Life  Ins.  Co.  v.  Phillips,  102  Fed.  19.  .41  (X  C.  A.  263 

Questions  once  considered  and  decided  by  an  appellate  court  will  not 
be  re-examined  on  a  subsequent  appeal  or  writ  of  error  in  the  same  case. 
—Texas  &  P.  Ry.  Co.  v.  Wilder,  101  Fed.  198 41  C.  C.  A.  305 

A  contract  sued  on  cannot  be  adjudged  void,  as  contravening  public  pol- 
icy, by  an  appellate  court,  where  the  alleged  invalidity  does  not  appear, 
as  matter  of  law,  upon  the  face  of  the  pleadings  or  the  contract,  and  the 
question  was  not  raist'd  in  the  court  below  by  a  motion  to  direct  a  ver- 
dict, but  was  submitted  to  the  jury  as  a  question  of  fact  on  the  evidence, 
without  objection,  by  a  charge  not  excepted  to  in  Uiat  resfpect. 

-McCutcheon  v.  Hall  Capsule  Co.,  101  Fed.  546 41  0.  0.  A.  4fH 

S   9.    Determination  and  disposition  of  oanse. 

Where  the  variance  between  the  evidence  and  the  bill  filed  in  a  United 
States  district  court  is  such  that  the  latter  requires  amendment  to  sup- 
port the  decree,  the  circuit  court  of  appeals  will  reverse  it,  and  remand 
the  case  to  the  lower  court  for  an  amendment  and  further  proceedings. 
—Union  Cent.  Life  Ins.  Co.  v.  Phillips,  102  Fed.  19.  .41  O.  C.  A.  263 

Where  a  judgment  of  a  state  court,  which  has  been  successfully  pleaded 
In  bar  of  another  suit  between  the  same  parties  In  a  circuit  court  of  the 
United  States,  is  reversed  on  appeal  by  the  supreme  court  of  the  state 
during  the  pendency  of  proceedings  to  review  the  judgment  of  the  circuit 
court  on  a  writ  of  error  from  tlie  circuit  court  of  appeals,  the  latter  court 
may  properly  depart  from  the  ordinary  rule  which  requires  it  to  determine 
the  cause  upon  the  facts  as  shown  by  the  record,  and,  upon  being  advised 
in  an  authentic  mnuner  of  the  action  of  the  state  court,  may.  in  the  ex- 
ercise of  its  discretionary  power,  vacate  the  judgment  below,  although 
the  record  discloses  no  error,  where  such  action  will  shorten  litigation, 
and  best  subserve  the  ends  of  justice. 

—Ransom  v.  City  of  Pierre,  101  Fed.  665 41  C.  C.  A.  585 

The  appellate  court  will  affirm  a  judgment  of  the  trial  court,  if  correct, 
though  by  the  latter  decided  on  erroneous  ground. 

—Moffat  V.  Smith.  101  Fed.  771 41  O.  C.  A.  671 

APPOINTMENT. 

Of  trustee,  see  'Trusts,"  |  1. 

APPRAISAL 

Of  merchandise  subject  to  duty,  see  "Customs  Duties,"  S  2, 

ARMY  AND  NAVY. 

Pensions,  see  "Pensions." 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public  use,  see. "Eminent  Domain,"  §  1. 
41  C.C.A.- 
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ASSIGNMENTS. 

$    1.    Riii^l&ts  and  UabiUties  of  parties. 

The  validity  of  an  assignment  of  a  chose  In  action  cannot  be  attacked 
by  the  debtor  In  an  action  thereon  by  the  assignee  on  the  ground  that  it 
was  in  fact  an  assignment  for  the  benefit  of  creditors,  and  void,  as  such, 
because  of  a  failure  to  comply  with  statutory  requirements,  as.  conced- 
ing the  facts  alleged  to  be  true,  the  assignment  is  voidable  only,  and 
subject  to  attack  only  by  creditors  of  the  assignor. 

—Blackford  v.  Westchester  Fire  Ins.  Co.,  101  Fed.  90 

41  C.  C.  A.  22e 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 

ATTACHMENT. 

See  "Garnishment." 

AVERAGE. 

General  average,  see  "Shipping,"  §  5. 

BAILMENT. 

See  "Pledgea." 

BANKRUPTCY. 

§   1.    Assisnment,  admlnUtration,  and  distribution  of  bankrupt's  estate* 

Under  Bankr.  Act  1898,  §  2,  cl.  7.  as  limited  by  section  23b,  a  district 
court,  as  a  court  of  bankruptcy,  has  original  jurisdiction  of  actions  by 
trustees  in  bankruptcy  to  recover  property  alleged  to  belong  to  the  es- 
tate of  the  bankrupt,  against  third  persons  claiming  title  thereto  adverse- 
ly to  the  bankrupt  or  in  hostility  to  the  trustee,  provided  the  cause  of 
action  Is  one  which  did  not  originally  exist  in  the  bankrupt  himself,  and 
also  of  all  actions  brought  In  such  court  against  a  trustee  in  bankruptcy 
by  adverse  claimants. 

—In  re  Baudouine  &  Co.,  101  Fed.  574 41  C.  C.  A.  318 

A  stranger  to  the  bankruptcy. proceedings,  setting  up  an  adverse  title 
to  property  which  is  claimed  by  the  trustee  in  bankruptcy  as  assets  of 
the  estate,  cannot  be  compelled  to  submit  his  claims  to  adjudication  in 
a  summary  proceeding  in  the  court  of  bankruptcy,  but  is  entitled  to  be 
heard  in  a  plenary  suit.  If  the  matter  in  controversy  is  of  legal  cogni- 
zance, he  has  the  right  to  a  trial  by  jury.  If  it  is  of  equitable  cognizance, 
it  may  be  litigated  according  to  the  recognized  processes  and  procedure 
of  courts  of  equity. 

—In  re  Baudouine  &  Co.,  101  Fed.  574 41  C.  C  A.  318 

Where  trustees  imder  a  will  are  directed  thereby  to  apply  the  income 
of  property  to  the  use  of  the  beneficiary  during  his  life,  with  no  direction 
for  accumulation,  and  the  law  of  the  siate  provides  that  the  surplus  of 
an  income  so  settled,  beyond  what  is  necessary  for  the  support  of  the 
beneficiary,  shall  be  liable  in  equity  to  the  claims  of  his  creditors;  that 
the  trust  vests  the  whole  estate,  in  law  and  In  equity.  In  the  trustees, 
subject  only  to  the  execution  of  the  trust;  and  that  no  person  beneficially 
Interested  In  such  a  trust  can  assign  or  in  any  manner  dispose  of  it,  and 
the  courts  cannot  sanction  any*  disposition  of  it  by  the  concurrence  of 
the  beneficiary  and  the  trustee, — the  testamentary  trustees  have  a  title 
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or  Interest  hostile  to  that  of  the  trustee  in  bankruptcy  of  the  beneficiary 
(the  iattei'  claiming  the  surplus  income  of  the  estate  as  assets  in  bank- 
ruptcy), such  as  to  entitle  them  to  be  heard  in  opposition  to  such  claim 
in  a  plenary  suit,  as  distinguished  from  summary  proceedings  in  the 
court  of  bankruptcy. 

—In  re  Baudouine  &  Co.,  101  Fed.  574 41  C.  C.  A.  318 

State  courts  have  jurisdiction,  concurrent  with  that  of  the  courts  of 
bankruptcy,  of  actions  to  determine  the  rights  or  titles  of  third  persons, 
not  parties  to  the  bankruptcy  proceedings,  claiming  property  adversely  to 
the  bankrupt,  or  in  hostility  to  his  trustee. 

—In  re  RusseU.  101  Fed.  248 41  C.  C.  A.  323 

A  person  claiming  to  be  the  owner  of  property  In  possession  of  the 
bankrupt,  and  which  has  passed  into  the  hands  of  the  trustee  in  bank- 
ruptcy, will  not  be  allowed  to  prosecute  replevin  in  a  state  court  without 
the  consent  of  the  bankrupt  court. 

—In  re  RusseU,  101  Fed.  248 41  C.  C.  A.  823 

Such  claimant  has  the  right  to  trial  by  jury  in  the  federal  court,  and 
cannot  be  required  to  submit  his  claims  to  adjudication  in  a  summary  pro- 
ceeding, on  petition,  rule  to  show  cause,  and  reference  of  the  case  to  tlie 
referee  in  bankruptcy.  He  may  maintain  a  plenary  action  against  the 
trustee  in  the  bankruptcy  court,  or  trespass  or  trover  in  a  state  court. 
—In  re  RusseU,  101  Fed.  248 41  C.  C.  A.  823 

Under  Bankr.  Act  1898,  §  2,  granting  Jurisdiction  in  bankruptcy  to  tlic 
district  courts  of  the  United  States  as  courts  of  bankruptcy,  such  a  court 
has  Jurisdiction  of  a  suit  in  equity  by  a  trustee  in  bankruptcy  to  set  aside 
a  transfer  or  conveyance  of  property  previously  made  by  the  bankrupt  to 
the  defendant,  and  alleged  to  have  been  fraudulent  as  to  creditors. 

—Wall  v.  Cox,  101  Fed.  403 41  O.  C.  A.  408 

A  trustee  in  bankruptcy,  seeking  to  set  aside  and  annul  a  biU  of  sale  and 
transfer  of  property  previously  made  by  the  bankrupt,  and  alleged  to  have 
been  fraudulent  under  the  bankruptcy  law,  and  as  against  creditors,  may 
appropriately  proceed  by  biU  in  equity,  and  will  not  be  required  to  seek 
bis  remedy  at  law. 

— WaU  V.  Cox,  101  Fed.  403 41  O.  C.  A.  408 

Under  the  general  rules  of  law,  and  under  the  specific  provisions  of  the 
bankruptcy  act,  a  court  of  bankruptcy  has  power  and  jurisdiction  to  make 
an  order  requiring  the  bankrupt  to  pay  or  deliver  to  his  trustee  in  bank- 
ruptjcy  money  or  other  property  found  to  be  In  his  possession  or  control, 
constituting  a  part  of  his  estate  in  bankruptcy,  and  which  he  has  not  sur- 
rendered or  accounted  for,  and  to  enforce  his  obedience  to  such  order  by 
commitment  as  for  contempt. 

—In  re  Rosser,  101  Fed.  562 41  C.  C.  A.  497 

Two  essential  facts  condition  the  lawful  exercise  of  the  power  to  require 
a  bankrupt  or  other  person  to  pay  or  deUver  to  the  trustee  money  or  prop- 
erty in  his  possession.  They  are  that  the  money  or-  property  directed  to 
be  deUvered  to  the  trustee  is  a  part  of  the  bankrupt  estate,  and  that  the 
bankrupt  or  person  ordered  to  deliver  It  has  it  in  his  possession  or  under 
his  control  at  the  time  the  order  of  delivery  is  made. 

—In  re  Rosser,  101  Fed.  562 41  C.  C.  A.  497 

After  tbe  examination  of  a  bankrupt  and  other  witnesses  concerning  his 
estate,  under  subdivision  9,  $  7,  and  section  21.  of  the  bankrupt  act, 
an  order  was  made  by  the  referee  requiring  the  bankrupt  to  pay  to 
his  trustee  a  sum  of  money  alleged  to  be  in  his  possession  and  to  consti- 
tute assets  of  his  estate.  The  bankrupt  had  no  notice  that  the  examina- 
tion, or  the  testimony  taken  thereat,  would  be  used  to  obtain  such  an 
order,  nor  was  he  notified  that  such  order  was  contemplated  or  had  bet»n 
applied  for,  nor  given  an  opportunity  to  show  cause  against  it.  There- 
after, the  order  not  being  obeyed,  the  trustee  moved  the  district  court  to 
punish  the  bankrupt  for  contempt.  Notice  of  this  motion  and  of  the  ap- 
plication for  adjudication  thereon  was  given  to  the  bankrupt,  and  he  an- 
swered, alleging  his  want  of  notice  of  the  application  to  the  referee,  and 
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want  of  opportunity  to  defend  against  it.  and  praying  that  the  proceedings 
be  dismissed,  or  that  he  be  given  an  opportunity  to  take  the  testimony  of 
witnesses  showing  that  he  was  unable  to  comply  with  the  order.  The 
court  refused  this  prayer,  but  offered  the  bankrupt  an  opportunity  to 
be  cross-examined  upon  the  matters  embraced  in  his  previous  examination, 
and  upon  any  matters  tending  to  show  what  had  become  of  the  money  in 
question  or  his  inability  to  comply  with  the  order  of  the  referee.  Upon 
his  answering  that  he  had  disposed  of  the  money  before  the  institution  of 
the  proceedings  in  bankruptcy,  and  declining  to  be  cross-examined,  on  the 
ground  that  his  answers  would  tend  to  criminate  him.  the  court  adjudged 
him  in  contempt  and  committed  him  to  jaiL  Held,  that  the  order  of  the 
referee  was  unlawful  and  void,  for  want  of  notice  to  the  bankrupt  and 
an  opportunity  to  defend  against  it,  not  being  based  i^on  due  process 
of  law;  that  the  defect  was  not  cured  by  the  subsequent  proceedings  in  the 
court  of  bankruptcy;  and  that  the  Judgment  of  contempt  and  order  of 
commitment  must  be  vacated  and  annulled. 

—In  re  Rosser.  101  Fed.  5G2 41  C.  a  A.  497 

Where  sureties  receive  an  indemnity  mortgage  from  their  principal  to 
secure  them  against  liabilities  incurred  in  his  behalf  during  a  fixed  period 
and  to  a  limited  amoimt.  and  thereafter,  during  the  time  stipulated,  become 
responsible  for  the  mortgagor  in  a  sum  greater  than  that  limited,  they 
cannot  enforce  the  mortgage  for  a  larger  amoimt  than  the  Indemnity  con- 
tracted for,  as  against  tlie  trustee  In  l>ankruptcy  of  the  mortgagor,  what- 
ever might  be  their  equities  as  against  the  mortgagor  himself,  for  the 
estate  of  a  bankrupt  passes  to  his  trustee  subject  only  to  actually  existing 
liens  and  charges,  and  creditors  of  the  bankrupt,  seeking  to  be  subrogated 
to  the  rights  of  the  sureties,  have  no  other  or  higher  rights  than  the 
latter  have. 

—Courier-Journal   Job-Printing   Co.   v.   Schaefer-Meyer  Brewing  Ca, 
101  Fed.  699;    In  re  First  Nat.  Bank,  Id. 41  C.  C.  A.  614 

S   2.    Ri^l&ts,  remedies,  and  dlsoluiTce  of  bankrupt. 

An  application  for  a  discharge  in  bankruptcy,  with  such  briefs  and 
pleas  as  may  be  made  in  opposition  thereto,  must  be  heard  and  deter- 
mined by  the  judge  of  the  court  of  bankruptcy.  The  decision  of  the 
question  whether  or  not  a  discharge  shall  be  granted  cannot  he  delegated 
to  a  referee.  But  the  application  for  discharge  may  be  referred  to  the  ref- 
eree to  ascertain  and  report  the  facts. 

—In  re  McDuff,  101  Fed.  241;   Watson  v.  McDuff,  Id.  .41  C.  C.  A.  316 

S   3.    Appeal  and  revision  of  proeeedlngs. 

A  bankrupt's  application  for  discharge  having  been  referred  to  a  referee 
to  report  thereon,  a  creditor  appeared  before  the  referee,  and  objected  to 
the  power  of  the  latter  to  determine  and  pass  upon  the  application.  The 
objection  was  overruled,  and  the  referee  reported  a  recommendation  that 
the  discharge  should  he  granted.  Thp  creditor  renewed  Ills  said  objection 
in  the  court  of  bankruptcy,  but  the  same  was  dismis.sed,  but  with  leave  to 
the  creditor  to  ask  for  a  recommitment  of  the  case  to  the  referee,  in  order 
to  enable  him  to  present  objections  to  the  disclmrge  of  the  bankrupt 
Thereafter,  no  further  proceedings  having  been  taken  or  objections  filed  by 
the  creditor,  the  discharge  was  granted,  and  the  creditor  appealed.  It 
did  not  appear  that  he  had  any  legal  ground  for  objecting  to  the  discharge. 
Held,  that  no  prejudice  had  resulted  to  the  appellant  from  the  course  of 
proceedings  below,  and  his  appeal  was  without  merit. 

—In  re  McDuff.  101  Fed.  241;  Watson  v.  McDuff,  Id.  .41  C.  C  A  316 

An  order  of  the  district  court,  in  bankruptcy,  enjoining  the  prosecution 
of  an  action  of  replevin  brought  in  a  state  court  against  a  trustee  in  bank- 
ruptx?y  by  a  third  party,  claiming  goods  in  his  possession,  and  referring  the 
claim  of  such  party  to  a  referee  in  bankruptcy  to  ascertain  and  report 
the  facts,  is  not  a  final  decision,  or  appealable,  imder  Bankr.  Act  1898,  § 
25,  but  may  be  brought  before  the  appellate  court  for  review  on  a  petition 
invoking  the  supervisory  power  of  that  court  under  section  24b. 

—In  re  Russell,  101  Fed.  248 41  0.  0.  A  323 
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Od  a  petition  to  the  circuit  court  of  appeals  for  review  of  proceedings  in 
bankruptcy  liad  in  the  district  court,  under  Banlcr.  Act  1898,  i  24,  subd.  b, 
the  jurisdiction  of  the  appellate  court  is  restricted  to  the  consideration  of 
matters  of  law,  and  does  not  embrace  the  review  of  questions  of  fact;  and 
an  objection  of  the  petitioner  for  review,  that  the  evidence  in  the  case 
did  not  warrant  the  order  complained  of,  will  not  be  considered  by  the 
appellate  court. 

— m  re  Rosser,  101  Fed.  562 41  0.  C.  A.  497 

Bankr.  Act  1898,  §  24b,  which  authorizes  the  circuit  courts  of  appeals  to 
"superintend  and  revise  in  matter  of  law  the  proceedings  of  the  several 
inferior  courts  of  bankruptcy  within  their  jurisdiction,"  is  intended  to 
provide  a  summary  mode  of  reviewing  the  orders  and- decisions  of  the 
bankruptcy  courts  upon  questions  of  law,  and  does  not  contemplate  any 
review  of  the  facts.  The  jurisdiction  is  to  be  exercised  upon  an  original 
petition  filed  In  the  appellate  court  by  any  person  aggrieved. 

—Courier-Journal  Job-Printing  Co.   v.   Schaefer-Meyer  Brewing   Co., 
101  Fed.  690;    In  re  First  Nat.  Bank,  Id 41  C.  C.  A.  614 

Section  25a,  providing  that  "appeals,  as  in  equity  cases,  may  be  taken  In 

bankruptcy  proceedings   from   the   courts  of   bankruptcy   to  the   circuit 

courts  of  appeals,"  in  certain  specified  cases,  intends  that  the  appellate 

court,  on  such  an  appeal,  may  review  both  questions  of  fact  and  of  law. 

—Courier-Journal  Job-Printing  Co.  v.   Schaefer-Meyer   Brewing  Co., 

101  Fed.  699;    In  re  First  Nat.  Bank,  Id 41  C.  C.  A.  614 

Under  the  provision  of  the  bankruptcy  act  that  an  appeal  may  be  taken 
from  a  judgment  of  the  court  of  bankruptcy  "allowing  or  rejecting  a  debt 
or  claim  of  $500  or  over,"  when  a  creditor  proving  his  debt  In  bankruptcy 
claims  a  lien  on  property  of  the  bankrupt  the  question  of  the  lien  asserted 
is  an  incident  to  the  allowance  or  rejection  of  the  debt,  and  may  therefore 
be  reviewed  on  an  appeal  from  an  order  allowing  or  rejecting  the  debt; 
and  such  an  appeal  brings  up  both  questions  of  law  and  fact.  An  order 
allowing  or  rejecting  the  lien  claimed  may  also  be  reviewed  on  a  petition 
for  review,  but  only  as  to  matter  of  law. 

—Courier-Journal  Job-Printing  Co.   v.   Schaefer-Meyer  Brewing   Co.. 
101  Fed.  699;    In  re  First  Nat.  Bank,  Id 41  C.  C.  A.  614 

A  petition  to  the  circuit  court  of  appeals  for  a  review  of  a  decision  of 
the  district  court  sitting  In  bankruptcy  should  state  specifically  the  ques- 
tion of  law  which  was  involved  and  ruled  upon  by  the  district  court,  and 
should  be  accompanied  by  a  certified  copy  of  so  much  of  the  record  as 
will  exhibit  the  manner  in- which  the  question  arose  and  Its  determination; 
and  the  question  of  law  so  presented  Is  the  only  question  which  will  be 
decided  by  the  appellate  court. 

—Courier-Journal  Job-Printing  Co.  v.  Schaefer-Meyer  Brewing  Co., 
101  Fed.  699;    In  re  First  Nat.  Bank.  Id 41  O.  C.  A.  614 

i  4.    Costs  and  fees. 

In  a  case  of  Involuntary  bankruptcy,  the  district  court  allowed  the  sum 
of  $12,500  to  counsel  for  the  petitioning  creditors  for  professional  services  in  . 
securing  the  adjudication.  It  appeared  that  the  only  contest  on  the  petition 
for  adjudication  was  as  to  an  alleged  estoppel  against  the  petitioning  cred- 
itors to  maintain  the  petition,  growing  out  of  their  participation  in  proceed- 
ings in  a  state  court  on  a  general  assignment  previously  made  by  the 
bankrupts,  which  was  the  act  of  bankruptcy  alleged.  The  time  neces- 
sarily consumed  by  counsel  in  preparing  and  conducting  the  case  before 
the  district  court,  and  on  appeal  from  the  adjudication,  did  not  exceed 
one  month.  The  assets  of  the  bankrupt  partnership  available  for  Its 
general  creditors  probably  amounted  to  about  $100,000.  If  there  had  been 
no  adjudication  of  bankruptcy,  the  estate  would  have  been  administered 
and  distributed  under  the  direction  of  a  state  court,  In  pursuance  of  the 
assignment  for  creditors.  Helds  that  the  sum  allowed  to  counsel  was 
excessive,  and  should  be  reduced  to  $2,000. 

—In  re  Curtis,  100  Fed.  784 41  C.  C.  A.  ow 
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The  amount  to  be  allowed  as  counsel  fees  to  the  petitlonlnsr  creditors 
does  not  rest  in  the  arbitrary  determination  of  the  district  court  but  :d 
•  legal  Judgment  and  Judicial  discretion,  and  the  exercise  of  such  discretion 
le  subject  to  review  by  the  appellate  court.  The  amount  must  in  all  casfe 
t)e  reasonable,  and  depenas  upon  the  services  rendered  and  their  value,  such 
value  to  be  determined  upon  evidence,  or,  in  the  absence  of  evidence,  upon 
the  court's  knowledge  of  their  worth. 

—In  re  Curtis,  100  Fed.  784 41  C.  C.  A.  59 

Under  Bankr.  Act  1898,  S  64b,  subd.  3,  providing  for  the  payment  out  of 
bankrupts'  estates  of  "one  reasonable  attorney's  fee  to  the  petitioning 
creditors  in  involuntary  cases,"  counsel  for  such  creditors  are  entitled  to 
such  reasonable  fee  as  of  right,  'and  its  allowance  or  disallowance  is  nor 
a  matter  of  discretion  with  the  court  of  bankruptcy. 

—In  re  Curtis,  100  Fed.  784 41  C.  a  A.  59 

Under  Bankr.  Act  1898.  §  25a,  subd.  3,  authorizing  an  appeal,  from  tbe 
district  court  sitting  in  bankruptcy  to  the  circuit  court  of  appeals,  *'from  a 
Judgment  allowing  or  rejecting  a  debt  or  claim  of  $500  or  over,"  an  appeal 
may  be  taken  by  a  trustee  in  bankruptcy  from  an  order  of  the  aisiricl 
court  allowing  a  fee  to  counsel  for  the  petitioning  creditors  in  a  case  of 
involuntary  bankruptcy,  when  the  sum  so  allowed  reaches  the  Jurisdictional 
Umit. 

—In  re  Curtis,  100  Fed.  784 41  G.  a  A.  59 


BANKS  AND  BANKING. 

t    1.    National  hanks. 

Under  an  indictment  charging  one,  as  president  and  agent  of  a  national 
banking  association,  with  **wlllfully  misapplying**  the  assets  of  the  associa- 
tion, contrary  to  Rev.  St  S  5209,  the  accused  may  be  convicted  of  misapply- 
ing assets  in  his  actual  possession,  since  the  word  '^misapplication*'  is  the 
broader  term,  and  includes  the  offense  of  embezzlement. 

— Jewett  V.  United  States,  100  Fed.  832 41  C.  a  A  8» 

The  fact  that  the  officers  of  a  national  banking  association  which  has 
gone  into  liquidation  occupy  the  relation  of  trustees  for  creditors  does  not 
preclude  the  president  of  the  association,  who  has  been  appointed  as 
agent  by  the  shareholders,  to  assist  in  the  liquidation,  from  being  prose- 
cuted under  Rev.  St.  §  5209,  for  willfully  misapplying  the  assets  of  the 
association. 

—Jewett  V.  United  States,  100  Fed.  832 41  0.  a  A  8S 

The  rule  applied  that  an  indictment  charging  one,  as  agent  of  a  national 
banking  association,  with  willfully  misapplying  the  assets  of  the  associa- 
tion, need  not  allege  that  the  association  Is  carrying  on  a  banking  business. 
—Jewett  V.  United  States,  100  Fed.  832 41  C.  C.  A  88 

The  president  of  a  national  bank,  who  has  been  appointed  by  the  share- 
holders to  close  its  affairs  in  liquidation,  with  authority  to  collect  its 
credits,  is  an  "agent,**  within  the  provisions  of  Rev.  St  §  5209,  providhig  for 
the  punishment  of  any  agent  of  a  national  banking  association  who  will- 
fully misapplies  its  assets. 

—Jewett  V.  United  States,  100  Fed.  832 41  C.  C.  A  88 

An  indictment  charging  one.  as  ''president,  director,  and  agent'*  of  a 

national  bank  in  process  of  liquidation,  with  willfully  misapplying  tlie 

assets  of  the  bank,  is  not  bad  because  of  inconsistency,  nor  for  duplicity. 

—Jewett  V.  United  States,  100  Fed.  832 41  C.  C.  A.  88 

The  misapplication  of  the  assets  of  a  national  bank,  in  process  of  liquida- 
tion, by  an  agent  appointed  to  close  its  affairs,  is  an  offense  within  the 
provisions  of  Rev.  St.  5  5209,  making  it  a  crime  for  any  officer  or  agent 
of  such  association  to  willfully  misapply  its  assets. 

—Jewett  V.  United  States.  100  Fed.  832 41  C.  C.  A  88 
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Under  Rev.  St.  §  5209,  providing  for  the  punishment  of  an  officer  or 
agent  of  a  national  Imnking  association  who  willfully  misapplies  its  assets, 
an  indictment  charging  that  the  accused  did  unlawfully,  fraudulently,  and 
willfully  misapply  and  convert  to  his  own  use  the  assets  of  a  national  bank, 
with  the  intent  then  and  thereby  to  Injure  and  defraud  the  association, 
which  conversion  was  done  by  some  means  and  in  some  manner  to  the 
grand  Jury  unknown,  is  not  bad  for  want  of  certainty,  in  that  it  does  not 
otherwise  allege  how  the  funds  were  misaoplied  by  defendant. 

-^ewett  V.  United  States,  100  Fed.  832 41  C.  C.  A.  88 

Whether  the  receiver  of  a  national  bank  can  plead  the  statute  of  lim- 
itations to  an  action  on  a  claim  against  the  bank  which  was  not  barred 
at  the  time  of  his  appointment,  quaere. 

—McDonald  v.  State  of  Nebraska,  101  Fed.  171 41  C.  C.  A.  278 

The  fact  that  certificates  of  deposit  issued  by  a  national  bank  to  a  state 
treasurer  in  his  official  capacity,  for  money  of  the  state  deposited,  were 
surrendered  by  his  successor  in  office,  who  had  the  amount  credited  in 
his  general  account  as  treasurer,  cannot  affect  the  liability  of  the  bank  to 
the  state  for  the  money  actually  deposited,  and  which  was  never  repaid, 
nor  does  it  Justify  its  receiver  in  contesting  the  claim  of  the  state  or  its 
treasurer  therefor,  where  there  is  no  defense  to  such  claim  on  its  merits. 
—McDonald  v.  State  of  Nebraska,  101  Fed.  171 41  C.  C.  A.  278 

A  suit,  either  at  law  or  in  equity,  brought  in  Nebraska  by  the  receiver 
-of  a  national  bank  to  recover  an  assessment  against  a  stockholder,  unless 
commenced  within  four  years  after  the  time  fixed  by  the  comptroller 
for  the  payment  of  such  assessment,  is  barred  by  Code  Civ.  Proc.  Neb. 
tit  2,  i  11,  which  prescribes  four  years  as  the  limitation  for  an  action 
upon  a  contract  not  in  writing,  express  or  implied,  and  for  an  action 
upon  a  liability  created  by  statute,  other  than  a  forfeiture  or  penalty. 
—McDonald  v.  Thompson,  101  Fed.  183 41  C.  C.  A.  290 

Evidence  to  the  effect  that  when  a  bank  rediscounts  notes  it  indorses 
ihem,  and  that  a  bank  held  certain  notes  which  it  rediscounted,  is  suffi- 
•cient  to  establish  the  fact,  when  such  notes  have  become  lost  or  destroyed, 
that  they  were  indorsed  by  the  bank,  and  to  render  admissible  testimony 
of  false  entries  In  the  books  of  the  bank  respecting  such  notes,  made  by 
direction  of  a  defendant  charged  with  having,  as  cashier,  caused  such 
entries  to  be  made  for  the  purpose  of  concealing  the  liability  of  the  bank 
•on  account  of  such  indorsement. 

— Dorsey  v.  United  States,  101  Fed.  746 41  C.  C.  A.  652 

Where  an  indictment  contained  a  number  of  counts  charging  the  de- 
fendant, as  an  officer  of  a  national  bank,  with  having  caused  false  entries 
to  be  made  In  the  books,  a  general  instruction  that  there  was  not  sufficient 
evidence  to  show  that  such  entries  were  made  by  defendant,  and  directing 
-a  verdict  of  acquittal  on  such  counts,  was  properly  refused,  where  there 
was  evidence  sufficient  to  go  to  the  Jury  upon  any  one  of  the  couuts. 
—Dorsey  v.  United  States,  101  Fed.  746 41  C.  C.  A.  652 

An  indictment  charging  a  defendant,  as  an  officer  of  a  national  bank, 
with  having  made  a  false  statement  in  a  report  made  to  the  comptroller,  is 
not  required  to  set  out  such  report  In  full,  but  is  sufficient  if  it  identifies 
the  report  by  Its  date,  and  sets  out  the  particular  statement  claimed  to  be 
false;  the  only  requisite  being  that  it  shall  clearly  advise  the  accused  of 
the  exact  charge  he  Is  required  to  meet. 

—Dorsey  v.  United  States,  101  Fed.  746 41  C.  0.  A.  652 

Where  a  defendant  was  charged  with  having,  as  an  officer  of  a  national 
bank,  made  false  statements  in  reports  to  the  comptroller,  by  understating 
the  amount  of  overdrafts  on  the  bank,  and  the  government  proved  that  the 
overdrafts  existing  at  the  time  of  the  reports  in  fact  largely  exceeded  tJie 
amounts  reported,  which  evidence  was  met  by  the  defendant  by  evidence 
tendhig  to  show  that  a  large  part  of  such  overdrafts  bore  interest  and  by 
the  claim  that  he  did  not  consider  it  his  duty  to  report  as  overdrafts  ac- 
•counts  on  which  interest  was  being  paid,  the  sufficiency  of  such  defense* 
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both  as  to  the  facts  and  the^  qaestion  of  good  faith,  was  a  matter  for  de- 
termination by  the  Jury. 

— Dorsey  v.  United  States,  101  Fed.  746 41  C.  0.  A.  652 

Upon  an  issue  as  to  whether  a  defendant  was  guilty,  under  the  statute, 
of  having  made  false  statements  as  to  overdrafts  in  a  report  to  the  comp- 
troller made  by  him  as  an  officer  of  a  national  bank,  where  the  defendant 
claimed  that  a  part  of  such  overdrafts  bore  Interest,  and  were  reported  by 
him,  in  good  faith,  under  the  head  of  "Loans  and  Discounts,"  it  was  not 
reversible  error  to  refuse  a  special  Instruction  requested,  stating  that  the 
defendant  could  not  be  found  guilty  on  such  charge  if  the  jury  found  that 
the  entries  in  the  reports  were  made  by  him  in  good  faith,  and  with  the 
honest  belief  that  they  were  correctly  made,  when  in  its  general  charge, 
not  excepted  to,  the  court  stated  that  the  defendant  could  not  be  convicted 
on  such  charge  unless  the  entries  were  *'knowingly  and  intentionally  false 
when  made,"  and  were  made  with  intent  to  defraud  or  deceive,  and  that  if 
the  jury  found  that  the  defendant  "honestly  believed,  and  had  good  reason 
to  believe,"  that  the  entries  were  correct,  he  would  not  be  guilty.  Such 
charge,  taken  together,  was  substantially  that  requested,  and  the  difiference 
in  the  language  so  slight  that  it  cannot  be  supposed  to  have  been  regarded 
by  the  jury. 

— Dorsey  v.  United  States,  101  Fed.  746 41  C.  C.  A.  652 

The  conviction  of  a  defendant  charged  with  having,  as  a  director  and 
agent  of  a  national  bank,  unlawfully  abstracted  money  of  the  bank.  Is 
sufficiently  supported  by  evidence  which  warranted  a  finding  that  defend- 
ant procured  the  making  of  two  notes,  for  $4,500,  by  an  employ^  who  was 
wholly  irresponsible,  without  consideration,  and,  having  access  to  the  funds 
and  books  of  the  bank,  appropriated  that  sum  of  the  bank*s  money  to  bis 
own  use.  leaving  the  notes  in  exchange  therefor. 

— Dorsey  v.  United  States,  101  Fed.  746 41  C.  C.  A.  652 

On  the  trial  of  a  defendant  upon  charges  of  having,  while  an  officer 
of  a  national  bank,  imlawfully  abstracted  money  from  such  bank,  and 
having  made  false  entries  in  reports  made  to  the  comptroller,  evidence 
that,  at  about  the  same  time  as  the  acts  charged,  the  defendant  made 
other  reports  to  the  comptroller,  containing  similar  false  statements,  and 
that  he  also  procured  the  execution  by  an  irresponsible  third  party  of  a 
note  without  consideration,  which  ho  discounted  on  behalf  of  the  banic, 
and  appropriated  the  proceeds,  is  admissible  on  the  question  of  intent,  as 
showing  that  defendant  had  acted  in  bad  faith  towards  the  bank  in  sacb 
transactions,  although  such  acts  are  not  counted  upon  In  the  indictment 
— Dorsey  v.  United  States,  101  Fed.  746 41  C.  a  A.  652 

BAR. 

Of  action  by  former  adjudication,  see  "Judgment,"  S  3. 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  asBOclatione,  see  "Building  and  Loan  AssociationB.** 

BILL  OF  REVIEW. 

See  "Equity."  i  5. 

BILLS  AND  NOTES. 

§    1.    Rigl&ts  and  liabilities  on  indorsement  or  transfer. 

The  holder  of  a  negotiable  instrument  is  presumed  to  have  taken  it  before 
maturity,  for  value  and  without  notice  of  defenses. 

—Pickens  Tp.  v.  Post,  99  Fed.  659 41  C.  a  A  1 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

In  a  suit  by  a  building  and  loan  association  to  foreclose  a  mortgage 
given  by  a  borrowing  stockholder,  in  which  the  bill  did  not  ask  an  ac- 
counting between  the  parties,  nor  seek  to  terminate  the  relationship  of 
defendant  as  a  stockholder,  such  accounting  and  the  cancellation  of  de- 
fendant's stock  can  properly  be  decreed  only  where  a  cross  bill  pray- 
ing such  relief  is  tiled  and  regularly  served  by  the  defendant. 

—Turner  v.  Southern  Home  Building  &  Loan  Ass'n,  101  Fed.  308 

41  C.  C.  A.  379 

To  a  suit  for  the  foreclosure  of  a  mortgage  given  to  a  building  and 
loan  association  by  a  borrowing  stoclcholder,  since  deceased,  and  in 
which  it  is  sought  to  cancel  the  stock  of  such  deceased  stockholder 
and  adjust  the  equities  between  him  and  the  association,  his  heirs  and 
legal  representatives  are  necessary  parties. 

—Turner  v.  Southern  Home  Building  &  Loan  Ass'n,  101  Fed.  308 

41  O.  C.  A.  379 

CANCELLATION  OF  INSTRUMENTS. 

Rescission  of  contract,  see  "Contracts,"  Jf  2, 

CARGO. 

See  ••Shipping." 

CARRIERS. 

Carriage  of  goods  by  vessels,  see  "Shipping,''  $  8. 

i    1.    Carriage  of  passensers. 

A  railroad  company  which  leases  to  another  company  the  right  to  use 
a  portion  of  its  track,  over  which  it  also  runs  its  own  trains,  is  liable 
to  one  of  its  passengers  for  an  injury  received  in  a  collision  due  to  the 
negligence  of  the  employes  of  its  lessee. 

-Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed.  738 41  C.  0.  A.  22 

In  an  action  by  a  passenger  agamst  a  railroad  company  to  recover 
damages  for  personal  injuries  received  In  a  collision,  where  it  was  shown 
that  plaintilTs  nervous  system  was  seriously  affected  after  the  accident, 
to  enable  the  Jury  to  determine  whether  she  was  frightened,  or  received 
a  shock  to  which  her  condition  might  reasonably  be  attributed,  evidence 
of  all  the  facts  and  circumstances  connected  with  the  collision  was  ad- 
missible, such  as  that  plaintiff  Jumped  from  the  car  in  her  nightdress, 
and  stood  upon  an  embankment  for  half  an  hour  with  other  passengers, 
and  that  she  saw  the  wrecked  and  burning  cars,  and  saw  and  heard  the 
wounded  persons  who  were  taken  from  the  wreck.  Such  occurrences 
were  a  part  of  the  res  pesta?,  and  the  fact  that  they  took  place  after  the 
collision,  or  that  plaintiff  woidd  not  have  been  affected  thereby  had  she 
remained  in  the  car,  did  not  render  such  evWence  inadmissible,  as  she 
bad  the  right  to  act  upon  the  facts  as  they  appeared  to  her  at  the  time, 
and  to  use  her  senses,  without  being  chargeable  with  contributory  neg- 
ligence. 

—Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed.  738 41  C.  C.  A.  22 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
for  injuries  received  in  a  collision,  the  aggravation  of  plaintiff's  other  in- 
juries, due  to  fright  or  nervous  shock  Incident  to  the  collision  and  its 
attendant  circumstances,  is  a  direct  and  proximate  effect  of  the  collision, 
and  need  not  be  specially  pleaded,  but  may  be  proved  under  a  general 
allegation  of  bodily  injury. 

—Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed.  738 41  C.  O.  A.  22 
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In  an  action  by  a  passenj^er  against  a  railroad  company  to  recover  for 
an  injury  cauBed  by  plaintiff's  stepping  into  an  uncovered  box,  set  in  the 
ground,  on  alighting  from  a  train  at  a  station  in  the  darlcness,  tlie  admis- 
8ion  of  evidence  to  show  the  place  where  the  train  usually  stopped  was 
not  error,  where  there  was  also  testimony  that  on  the  occasion  of  the  in- 
jury it  stopped  at  the  usual  place. 

—Southern  Pac.  Co.  v.  Hall.  100  Fed.  760 41  C.  C.  A.  50 

CHALLENGE. 

To  juror,  see  "Jury,"  S  1. 

CHANCERY. 

See  "Equity." 

CHARGE. 

To  jury  in  civil  actions,  see  •Trial,"  f  8. 

CHARTER  PARTIES. 

See  "Shipping,"  |  1. 

CHATTEL  MORTGAGES. 

See  "Pledges." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments.** 

CIRCUIT  COURTS. 

See  "Conrte,"  |  T. 

CIRCUIT  COURTS  OF  APPEALS. 

See  "Courts,"  I  8. 

CITIZENS. 

Citizenship  ground  of  jurisdiction  of  United  States  courts,  see  "Courts,**  |  4; 
'^Removal  of  Causes,"  S  2. 

CIVIL  RIGHTS. 

See  "CJonstltutlonal  Law,"  S  1. 

COLLATERAL  ATTACK. 

On  judgment,  see  "Judgment,"  9  2. 

COLLATERAL  SECURITY. 

See  ''Pledges.'* 
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COLLISION. 

%    1.    Steam  Tessels  and  sail  Tessels. 

The  fact  that  a  schooner  had  no  one  at  the  helm,  which  was  lashed, 
or  that  she  was  insutficiently  manned,  cannot  be  held  a  fault  contributing 
to  a  collision  with  a  steamship  in  a  fog  at  night,  when  in  any  event  it 
would  have  been  her  duty  to  keep  her  course,  and  she  did  this. 

—The  Columbian,  100  Fed.  991 41  C.  C.  A.  150 

A  variation  of  half  a  point  in  a  sailing  vessel  closehauled  or  hove  to, — 
in  which  case  she  is  regarded  the  same  as  a  vessel  under  way  and  close- 
hauled, — does  not  constitute  a  change  of  course,  within  the  rule  requiring 
a  privileged  vessel  to  maintain  her  course. 

—The  Ck)lumbian,  100  Fed.  991 41  O.  O.  A.  150 

^   2.    Fog  or  thick  weather. 

The  rule  applied  that  where  a  steamer  was  confessedly  and  grossly  in 
fault  for  a  collision  with  a  schooner,  by  reason  of  her  excessive  speed  in  a 
fog  at  a  place  where  she  had  reason  to  apprehend  danger,  any  doubts  as 
to  fault  in  the  schooner  contributing  to  her  Injury  will  be  resolved  in  her 
favor. 

—The  Columbian.  100  Fed.  991 41  C.  C.  A.  150 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Shipping.*^ 

COMMON  CARRIERS. 

See  "Carriers." 

COMPETENCY. 

Of  witnesses  In  general,  see  '^Witnesses,"  S  1. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Actions,**  f  2. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent  Domain,** 

CONFLICT  OF  LAWS. 

Conflicting  jurisdiction  of  courts,  see  "Courts,"  {  8. 

CONSTITUTIONAL  LAW. 

Subjects  and  titles  of  statutes,  see  "Statutes,"  S  1. 

I   1.    Personal,  elTil,  and  poUtleal  rishts. 

An  order  of  the  court  of  banliruptcy  for  the  pajrment  of  money  or  deliv- 
ery of  property  to  a  trustee  in  bankruptcy,  which  constitutes  a  part  of  the 
estate  in  bankruptcy,  and  which  is  in  the  control  and  possession  of  the 
party  directed  to  pay  or  deliver  it,  at  the  time  the  order  is  made,  is  not 
an  order  for  the  payment  of  a  debt;  and  a  commitment  of  the  party  to 
jail  until  such  order  Is  complied  with  is  not  imprisonment  for  debt,  within 
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the  meaning  of  a  state  law  (Ck>nst.  Mo.  art  2,  $  16;  Rev.  St.  Mo.  I  8^4), 
abolishing  imprisonment  for  debt. 

—In  re  Rosser.  101  Fed.  6G2 41  C.  C.  A.  497 

{   2.    Dne  proeesa  of  law. 

Notice  to  the  defendant  of  the  charge,  claim,  or  proposed  judgment  or 
order  against  him,  and  an  opportunity  to  be  heard  respecting  the  Justice 
of  the  order  or  the  judgment  proposed,  are  essential  elements  of  doe 
process  of  law  in  Judicial  proceedings. 

—In  re  Rosser,  101  Fed.  502 1 41  CCA.  497 

CONTRACTS. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  f  2. 

Particular  classes  of  express  contracts,  see  "Insurance";   "Liens";   "Sales." 

affreightment,  see  "Shipping,"  §  3. 

charter  parties,  see  ''Shipping,"  $  1. 

Specific  performance,  see  "Specific  Performance." 

Subrogation  to  rights  or  remedies  of  creditors,  see  "Subrogation.** 

§    1.    Requisites  and  Talidity. 

Plaintiff,  while  engaged  in  looking  up  lands  owned  by  another,  dearinp 
up  the  title,  obtaining  possession,  etc.,  wrote  to  the  owner,  proposing  that 
he  should  receive  for  his  services  in  such  employment  one-half  the  lands 
and  pay  his  own  expenses,  or  one-third  of  the  lands  and  his  expenses.  In 
answer  the  owner  wrote:  "Go  ahead  and  get  all  our  lands  clear,  and. 
after  all  entanglements  are  removed,  satisfactory  settlement  will  be  made. 
Perhaps  your  ideas  are  not  too  high."  Held,  that  this  was  not  such  an 
acceptance  of  plaintiff's  offer  as  to  create  a  contract 

— Bowen  v.  Hart.  101  Fed.  376 41  C.  C  A.  390 

§  2.    Reseission  and  abandonment. 

A  party  having  the  right  to  rescind  a  contract  for  fraud  is  required  to 
disaffirm  the  same  at  once  on  discovering  the  fraud,  to  restore  any  consid- 
eration received,  and  place  the  other  party  as  near  as  may  be  in  statu 
quo;  and  a  suit  In  equity  to  rescind  cannot  be  maintained  five  years  after 
the  contract  was  made,  during  all  or  the  most  of  which  time  the  com- 
plainant had  full  knowledge  of  the  facts  constituting  the  alleged  fraud,  and 
with  such  knowledge  hold  the  defendant  to  full  performance. 

—Wheeler  v.  McNeil.  101  Fed.  685 41  C.  C.  A.  804 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Conveyances." 

Particular  classes  of  conveyances,  see  "Assignments";  "Mortgages.** 

COPYRIGHTS. 

§    1.    Infrineement. 

An  action  under  Rev.  St.  §  4965.  to  recover  the  penalties  thereby  imposed 
for  Infringement  of  a  copyrighted  cut,' can  only  be  maintained  when  the 
cut  has  been  copyrighted  as  such.  The  copyrighting  of  a  newspaper  con- 
taining siKh  cut,  as  a  whole,  gives  no  right  of  action  under  that  section, 
but  the  remedy  for  Infringement  in  that  case  Is  prescribed  by  section  4964. 
—Bennett  v.  Boston  Traveler  Co.,  101  Fed.  445 41  C.  C  A.  445 

CORPORATIONS. 

See  "Building  and  Loan  Associations";   **Municipal  Corporations.** 

S    1.    Corporate  powers  and  liabilities. 

The  fact  that  a  person  to  whouj  a  mortgage  was  executed  by  a  corpo- 
ration was  the  principal  stockholder  in  such  corporation  does  not  render 
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the  mortgage  invalid,  and  it  cannot  be  impeached  or  Its  foreclosure  re- 
sisted on  that  ground  by  one  who  contracted  with  the  corporation  for 
the  purchase  of  the  mortgaged  property  years  after  its  execution,  and 
while  it  was  of  record. 

— Hanchett  v.  Blair,  100  Fed.  817 41  C.  C.  A.  76 

The  articles  of  association  of  a  manufacturing  corporation  limited  the 
amount  of  indebtedness  which  it  might  contract  to  one-half  the  amount  of 
its  paid-up  capital  stock.  The  assets  of  the  company  having  greatly  depre- 
ciated, the  bookkeeper  made  an  entry  on  the  books  charging  the  loss  to  the 
capita]  stock,  but  this  was  not  recognized  by  the  otficers  or  stockholders 
as  a  reduction  of  the  capital,  no  amendment  of  the  articles  of  associa- 
tion was  filed  or  recorded,  and  no  stock  was  called  In  or  surrendered. 
Thereafter  a  debt  was  contracted  by  the  company,  which  amounted  to 
more  than  half  the  sum  of  its  available  assets,  but  did  not  exceed  half 
the  amount  of  stock  paid  up  and  actually  issued  to  stockholders  and  held 
by  them.  Held,  that  such  debt  was  valid  and  provable  against  the  estate 
of  the  corporation  in  bankruptcy. 

—Cunningham  v.  German  Ins.  Bank,  101  Fed.  977.  .41  C.  C.  A.  609 

Where  a  corporation  which  is  earning  large  profits  divides  them  among 
the  stockholders  in  the  shape  of  stock  dividends,  the  increase  of  its  capital 
in  this  manner  being  authorized  by  the  stoclcholders,  the  whole  amount 
of  the  stock,  comprising  both  the  amount  originally  subscribed  and  the 
amount  added  by  such  dividends,  is  to  be  regarded  as  **paid-up  capital 
stock.'*  for  the  purpose  of  determining  the  validity  of  a  debt  contracted 
by  the  corporation  under  a  provision  in  its  charter  limiting  its  indebted- 
ness to  one-half  the  amount  of  such  stock. 

—Cunningham  v.  German  Ins.  Bank,  101  Fed.  977.. 41  0.  C.  A.  609 

Where  the  stockholders  of  a  corporation,  by  their  direction  or  ac- 
quiescence, invest  the  executive  officers  of  the  company  with  the  pow- 
ers and  functions  of  the  l)oard  of  directors  as  a  continuous  and  perma- 
nent arrangement,  the  board  being  entirely  inactive,  and  the  officers  dis- 
charging all  its  duties,  a  mortgage  on  the  property  of  the  corporation, 
made  and  executed  in  its  behalf  by  such  oflicers.  Is  valid,  although  not 
authorized  by  any  vote  of  the  stockholders  or  directors. 

—Cunningham  v.  German  Ins.  Bank,  101  Fed.  977.  .41  0.  C.  A.  609 

I   2.    InsolTency  and  reoelTers. 

The  owner  of  all  the  stock  of  a  corporation,  who.  pending  the  determina- 
tion of  an  action  for  a  tort  against  the  corporation,  which  subsequently 
results  In  a  judgment  against  it,  procures  the  corporation  to  convey  all  Its 
assets  to  him  In  consideration  of  the  surrender  and  cancellation  of  his 
stock,  has  not  such  an  equity  as  will  enable  him  to  maintain  a  bill  to 
enjoin  the  judgment  creditor  from  selling  on  execution  against  the  cor- 
poration the  assets  so  conveyed,  on  the  ground  that  such  sale  would  cre- 
ate a  cloud  on  the  transferee's  title,  since  such  conveyance  does  not  affect 
the  right  of  the  corporation's  creditors  to  subject  its  assets  to  the  payment 
of  their  claims. 

— Moirat#v.  Smith,  101  Fed.  771 41  O.  0.  A.  671 

f   3.    Dissolution  and  forfeiture  of  franoliise. 

Code  Va.  fi  1103,  providing  for  the  application  and  distribution  of  the 
property  of  coi-porations  on  dissolution,  and  for  the  continuance  of  the 
corporation  for  the  purposes  of  suits,  etc.,  contains  nothing  by  reason  of 
which  the  running  of  the  statute  of  limitations  in  favor  of  a  corporation 
is  suspended  on  its  dissolution  and  the  distribution  of  Its  property  as 
against  an  ordinary  action  at  law  brought  to  recover  a  judgment  against 
it. 

—Bradley  Salt  Co.  v.  Norfolk  Importing  &  Exporting  Co.  of  Virginia, 
101   Fed.   681 41  0.  O.  A.  600 

I  4.    Foreign  corporations. 

A  private  corporation,  like  a  natural  person,  may  be  sued  In  a  transi- 
tory action  in  any  state  where  service  can  legally  be  had  upon  it;    and 
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under  Code  Civ.  Proc.  Cal.  S  411,  which  provides  for  service  uiwn  for- 
eign corporations  doing  business  in  the  state,  and  section  395,  which  pro- 
vides generally  for  the  trial  of  suits  against  nonresidents,  in  any  county 
which  the  plaintiff  may  designate  in  his  complaint,  a  foreign  railroad 
company  which  does  business  in  the  state,  and  has  a  managing  ageat 
therein,  on  whom  service  may  legally  be  made,  is  subject  to  be  sued  in 
the  courts  of  the  state  for  a  tort  committed  in  another  state. 

—Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed.  738 41  C.  a  A.  22 

Under  Code  Civ.  Proc.  Cal.  S  411,  which  provides  for  service  on  foreign 
corporations  ''doing  business  and  having  a  managing  or  business  agent, 
cashier  or  secretary  within  this  state,"  by  service  upon  such  agent,  cash- 
ier, or  secretary,  a  railroad  company  incorporated  in  another  state, 
which,  although  having  no  line  of  road  within  the  state,  maintains  an 
office  therein,  designated  by  a  sign  as  the  freight  and  passenger  office 
of  its  road,  in  charge  of  a  general  agent,  who  solicits  passengers  and 
freight  to  go  over  its  line,  and  issues  bills  of  lading  for  freight  so  ship- 
ped, is  subject  to  suit  in  the  state;  and  such  agent  is  a  managing  or  busi- 
ness agent,  within  the  statute,  on  whom  service  may  be  made. 

—Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed.  738 41  a  a  A.  22* 

COSTS. 

In  bankruptcy,  see  "Bankruptcy,"  f  4. 

COUNTIES. 

S   !•    Fiftoal  management,  public  debt,  aeoiirltiefl,  and  taxation. 

Where  recovery  was  sought  against  a  county  by  a  bona  fide  purchaser 
of  its  refunding  bonds,  reciting  that  they  were  issued  under  Laws  Kan. 
1879,  c.  50,  authorizing  counties  to  refund  their  indebtedness,  such  coonty 
was  estopped  by  such  recitals  to  set  up  as  a  defense  that  the  indebtedness 
refunded  was  fraudulent 

—Board  of  Com'rs  of  Barber  County,  Kan.,  t.  Society  for  Savings, 
101   Fed.   767 41  C.  C.  A.  667 

Where  county  bonds  issued  in  aid  of  a  railroad  recited  that  they  were 
Issued  in  accordance  with  a  certain  act  to  enable  counties,  townships,  and 
cities  to  aid  in  the  construction  of  railroads,  and  in  pursuance  and  in 
accordance  with  the  vote  of  a  majority  of  the  qualified  electors  of  the 
county  at  a  special  election,  regularly  called  and  held  therein  on  a  cer- 
tain day,  the  county  was  estopped  from  claiming  that  the  bonds  were  void 
because  the  proposition  which  received  the  favorable  vote  of  the  electors 
was  to  issue  bonds  due  in  30  years,  but  payable  on  call  in  10  years,  while 
the  bonds  actually  issued  bore  interest  for  30  years,  and  were  not  payable, 
on  call  or  otherwise,  until  the  expiration  of  that  period. 

—Board  of  Com'rs  of  Crowley  County,  Kan.,  v.  Heed,  101  Fed.  768... 

41  C.  a  A.  668 

COURTS. 

See  "Records.'* 

Removal  of  action  from  state  court  to  United  States  court,  see  **Removal  of 

Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 

§    !•    Establiabment,  organisation*  and  prooednre  in  generaL 

In  patent  cases  the  decision  of  tlie  circuit  court  of  appeals  of  another 
circuit  upon  final  hearing  should  be  followed  with  respect  to  the  issues 
determined  if  based  upon  substantially  the  same  state  of  facts,  altboagb 
the  defendants  are  not  the  same,  or  in  privity,  unless  it  clearly  appears. 
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that  there  was  manifest  error;   especially  where  such  decision  has  stood 
for  a  number  of  years. 

—Hatch  Storage  Battery  Co.  y.  Electric  Storage  Battery  Co.,  100  Fed. 
»75    41  C.  C.  A.  133 

§    2*    United  States  eovrte— Jvrisdietion  and  powers  in  s^botaI* 

The  objection  that  an  action  is  brought  in  a  district  In  which  neither 
the  plaintiff  nor  defendant  resides  is  not  waived  by  a  defendant  by  attend- 
ing at  the  taking  of  depositions  by  the  plaintiff  before  the  issues  are  made 
up,  nor  by  failing  to  file  a  plea  in  abatement. 

—Pacific  Mut  Life  Ins.  Co.  of  .California  v.  Tompkins,  101  Fed.  539. . 

41  C.  C.  A.  488 

f   3*    — -  Jnrisdietlon  dependent  on  natnre  of  flnbieet-matter. 

An  action  against  a  receiver  of  a  national  bank  in  his  official  capacity 
iB  one  arising  under  the  laws  of  the  United  States,  of  which  a  federal 
court  has  Jurisdiction. 

—McDonald  v.  State  of  Nebraska,  101  Fed.  171 41  C.  C.  A.  278 

f   4.    ^—  Jnrlsdietion  dependent  on  oitisenship,  residence,  or  character 
of  parties. 

Proof  that  a  complainant  has  resided  in  the  same  place  for  70  years, 
and  that  he  owns  a  residence  there,  in  which  he  maintains  his  business 
office,  sufficiently  establishes  his  citizenship  in  the  state  in  which  such 
place  is  situated,  for  Jurisdictional  purposes,  as  against  a  denial  made 
only  for  want  of  knowledge,  information,  or  belief. 

— Hanchett  v.  Blair,  100  Fed.  817 41  C.  C.  A.  76^ 

The  jrule  that  the  stockholders  of  a  corporation  will  be  conclusively 
presumed  to  be  citizens  of  the  state  in  which  it  is  incorporated,  for  the 
purpose  of  fixing  the  citizenship  of  the  corporation  for  Jurisdictional  pur- 
poses in  the  federal  courts,  does  not  extend  beyond  such  purpose,  and 
there  is  no  presumption  that  an  individual  who  sues  a  corporation  is  a 
citizen  of  the  same  state,  because  he  is  a  stockholder  in  such  corpora- 
tion. 

—Hanchett  v.  Blair,  100  Fed.  817 41  0.  0.  A.  76^ 

Plaintiff,  who  had  previously  been  a  citizen  and  resident  of  West  Vir- 
ginia, removed  with  his  family  into  Virginia,  where  he  bought  a  house,  in 
which  he  resided  with  his  family,  paid  taxes,  and  voted  for  some  three  or 
four  years,  after  which  he  determined  to  return  to  West  Virginia,  and 
rented  a  house  there,  but  before  his  actual  removal  he  commenced  an  action 
in  the  circuit  court  of  the  United  States  in  West  Virginia  against  a  cor- 
poration of  California.  Held,  on  a  plea  by  defendant  to  the  Jurisdiction, 
that,  even  conceding  that  plaintiff  had  not  lost  his  domicile  in  West  Vir- 
ginia by  his  removal,  he  had  lost  his  residence,  which  was  only  regained 
by  his  actual  return  to  the  state  to  reside,  and  that  at  the  time  of  the 
commencement  of  the  action  he  was  not  a  resident  of  the  state,  so  as  to 
give  the  court  Jurisdiction  under  the  Judiciary  act  of  1888. 

-Pacific  Mut.  Life  Ins.  Co.  of  California  v.  Tompkins,  101  Fed.  539. . 

41  C.  C.  A.  48a 

I  4^  ^—  Jurisdiction  dependent  on  amonnt  or  Talne  in  controTcrsy. 

The  bond  given  by  a  borrowing  stockholder  in  a  building  and  loan  asso- 
ciation was  conditioned  for  the  payment  by  such  borrower  of  monthly  in- 
stallments of  dues  on  his  stock,  and  premium  and  interest  on  the  loan 
of  $2,000;  and  the  mortgage  securing  the  loan  provided  for  the  sale  of 
the  mortgaged  property  in  case  of  default,  and  the  application  of  the  pro- 
ceeds, after  paying  costs  and  attorney's  fees,  to  the  payment  of  the  prin- 
cipal of  the  loan,  with  all  interest  and  arrears  thereon,  together  with  the 
monthly  dues  upon  the  stock,  and  the  unpaid  premiums  on  the  same. 
Held,  that  in  a  suit  brought  by  the  association  to  foreclose  the  mortgage, 
at  a  time  when  the  stock  dues  in  arrears  amounte<l  to  over  |200,  the 
amount  in  dispute  exceeded  |2,000,  exclusive  of  interest  and  costs,  and 
was  sufficient  to  give  a  federal  court  Jurisdiction.    There  being  no  require- 
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luent  in  the  contract  that  on  such  foreclosure  the  borrower  should  sur- 
render his  stoclc,  the  fact  ttiat  in  liis  answer  he  aslced  that  tliis  he  done, 
as  permitted  by  the  by-laws,  and  the  value  of  the  stock  credited  on  his 
loan,  by  which  the  amount  remaining  due  was  reduced  below  |2,000,  could 
not  affect  the  jurisdiction  of  the  court. 

—Turner  v.  Southern  Home  Building  &  Loan  Ass'n,  101  Fed.  308. . . . 

41  C.  C.  A.  379 
§  5.    —  State  laws  as  rales  of  dedsloB. 

The  decision  of  the  supreme  court  of  a  state,  declaring  unconstitutional 
a  statute  authorizing  the  issuance  of  municipal  bonds,  is  not  conclusive  on 
a  court  of  the  United  States  In  a  case  involving  the  rights  of  a  bona  fide 
purchaser  of  such  bonds,  whose  rights  accrued  prior  to  such  decision,  and, 
where  the  supreme  court  of  the  United  States  has  determined  the  same 
act  to  be  constitutional  and  valid,  its  decision  governs  In  such  case. 

—Pickens  Tp.  v.  Post,  99  Fed.  G59 41  C.  C.  A.  1 

The  federal  courts  will  follow  the  statutes  of  limitation  of  the  states, 
as  rules  of  decision.  In  cases  where  they  apply,  and  in  such  cases  the  law 
of  the  forum  will  govern. 

— Hanchett  v.  Blair,  100  Fed.  817 41  a  C.  A.  76 

i   6,    —  Cirovit  oonrts  of  appeals. 

The  power  of  the  circuit  court  of  appeals  to  certify  the  question  of  juris- 
diction to  the  supreme  court  necessarily  includes  the  power  in  that  court 
to  decide  the  question,  and  in  every  case  in  which  the  complaining  party 
has  the  right,  or  has  and  exercises  the  option,  to  carry  his  case  to  the  cir- 
cuit court  of  appeals  for  review,  that  court  may  decide  the  question  of 
Jurisdiction. 

— Evans-Snider-Buel  Co.  v.  McCasklD,  101  Fed.  658.  .41  C.  C.  A.  ^77 

The  same  obseiTatlons  are  applicable  where  a  plaintiff  objects  to  the 
Jurisdiction,  and  Is,  or  both  parties  .re,  dissatisfied  with  the  Judgment  upon 
the  merits. 

—Evans-Snider-Buel  Co.  v.  McCaskin,  101  Fed.  658.  .41  O.  C.  A  577 

The  act  creating  the  circuit  courts  of  appeals  does  not  give  soch  courui 
Jurisdiction  to  review  a  judgment  of  a  circuit  court  which  sustains  an 
objection  to  Its  jurisdictlop  and  dismisses  the  suit  on  that  ground,  but  the 
plaintiff  should  have  the  question  of  jurisdiction  certified,  and  take  bis 
appeal  or  writ  of  error  directly  to  the  supreme  court. 

—Evans-Snider-Buel  Co.  v.  McCaskiU,  101  Fed.  658.  .41  O.  C.  A  577 

If  the  question  of  jurisdiction  is  in  issue,  and  the  Jurisdiction  sustalneo. 
and  then  judgment  or  decree  is  rendered  In  favor  of  the  defendant  on  the 
merits,  the  plaintiff,  who  has  maintained  the  jurisdiction,  must  appeal  to 
the  circuit  court  of  appeals,  where,  if  the  question  of  jurisdiction  arises, 
the  circuit  court  of  appeals  may  certify  it. 

—Evans-Snider-Buel  Co.  v.  McCaskill,  101  Fed.  658.  .41  O.  C.  A  577 

If  the  question  of  jurisdiction  is  in  Issue,  and  the  jurisdiction  sustained, 
and  the  judgment  on  the  merits  is  rendered  in  favor  of  the  plaintiff,  then 
the  defendant  can  elect  either  to  have  the  question  certified  and  go  directly 
to  the  supreme  court,  or  to  bring  the  whole  case  to  the  circuit  court  of 
appeals,  and  the  question  of  jurisdiction  may  then  be  certified  by  that 
court. 

-Evans-SnIder-Buel  Co.  v.  McCasklU,  101  Fed.  658.  .41  C.  C.  A.  577 

If.  in  the  case  last  supposed,  tLe  plaintiff  has  ground  of  complaint  In 
respect  of  the  judgment  he  has  recovered,  he  may  also  carry  the  case  to 
the  circuit  court  of  appeals  on  the  merits  by  cross  appeal  or  writ  of  error 
If  the  defendant  has  taken  the  case  there,  or  independentiy  If  the  defend- 
ant has  carried  the  case  to  the  supreme  court  on  the  question  of  jurisdic- 
tion alone;  and  In  this  Instance  the  circuit  court  of  appeals  will  suspend 
a  decision  upon  the  merits  until  the  question  of  Jurisdiction  has  been  de- 
termined. 

—Evans-Snider-Buel  Co.  v.  McCaskiU,  101  Fed.  658.  .41  C.  0.  A.  577 
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I  7*    —  CHrenit  courts. 

Under  Rev.  St  S  1037,  proTiding  that  the  remission  of  a  criminal  cause 
from  the  district  to  the  circuit  court  shall  carry  with  it  all  recognizances, 
processes,  and  proceedings  pending  in  the  case  in  the  court  from  which 
the  remission  is  made,  it  is  not  error  for  the  district  court  in  such  case  to 
send  up  the  original  copy  of  the  indictment,  as  a  part  of  the  record. 

-Jewett  ▼.  United  States,  100  Fed.  832 41  G.  C.  A.  88 

The  Jurisdiction  of  the  circuit  court,  of  a  criminal  cause  remitted  to  it  by 
the  district  court  is  not  affected  by  the  fact  that  no  record  of  the  indict- 
ment was  retained  in  the  district  court 

-Jewett  V.  United  States,  100  Fed.  832 41  0.  C.  A.  88 

I  8.    Comourremt  and  comfllctins  Jvxisdiotion,  and  comity. 

A  United  States  marshal  cannot  be  subjected  to  arrest  and  imprisonment 
by  the  authorities  of  a  state  for  acts  done  pursuant  to  the  commands  of  a 
writ  issued  to  him  by  a  court  of  the  United  States,  but  is  protected  by  his 
process,  and,  if  so  arrested,  will  be  discharged  by  a  federal  court  on 
habeas  corpus. 

—Anderson  v.   Elliott,   101   Fed.   609 41  C.  C.  A.  521 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  f  2. 

CREDITORS. 

See  •'Bankruptcy";   "Creditors'  Suit";   "Fraudulent  Conveyances.** 
Subrogation  to  rights  of  creditor,  see  "Subrogation." 

CREDITORS'  SUIT. 

Complainants  filed  a  creditors'  bill  to  set  aside  a  conveyance  of  prop- 
erty by  their  debtor  to  a  corporation,  which  was  made  a  defendant/  on 
the  ground  that  such  conveyance  was  colorable  only,  without  considera- 
tion, and  made  to  defraud  creditors.  The  evidence  showed  that  the  debt- 
or received  for  the  property  stock  in  the  corporation,  the  most  of  which 
he  had  transferred  to  others,  claimed  to  be  creditors;  but  there  was  also 
evidence  tending  to  show  that  much  of  such  stock  was  disposed  of  in 
such  a  way  that  he  still  remained  the  real  owner,  and  In  control  of  the 
same  for  his  own  benefit  Held,  that  equity  required  tliat  complainants 
should  be  permitted  to  amend  their  bill  so  as  to  raise  the  Issue  as  to  the 
bona  fides  and  character  of  such  transfers,  and  to  reach  such  stock  if  so 
transferred  as  to  work  an  illegal  prejudice  to  complainants  as  creditors. 
—Fischer  v.  Campbell,  101  Fed.  156 41  C.  C.  A.  256 

CRIMINAL  LAW. 

Grand  Jury,  see  "Grand  Jury." 

Indictment  information,  or  complaint  see  'Indictment  and  Information.** 

Offenses  against  banking  laws,  see  "Banks  and  Banking,"  }  1. 

I    1.    Eridemoe. 

On  the  trial  of  a  Joint  indictment  charging  an  employ^  of  a  national 
bank  with  having  unlawfully  abstracted  money  from  the  bank,  and  the 
drawer  of  checks  upon  which  the  money,  was  paid  out  with  having  aided 
and  abetted  in  such  abstraction,  evidence  to  show  that,  while  the  second 
defendant  had  apparently  a  balance  to  his  credit,  as  shown  by  the  books, 
his  account  had  In  fact  been  overdrawn  for  years,  is  relevant  and  admis- 

41  C.C.A.— 45 
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Bible,  although  it  also  tends  to  establish  other  offenses,  prosecution  for 
which  is  barred  by  limitation. 

—Wolf son  V.  United  States,  101  Fed.  430;   102  Fed.  lU 

41  a  C.  A.  422 
$  2.    Appeal  and  error,  and  eertiorarL 

The  rule  applied  that,  where  the  sentence  imposed  by  the  circuit  court 
upon  the  trial  of  a  criminal  cause  is  less  than  the  maximum  that  mifht 
be  inflicted  imder  either  of  several  counts  of  the  indictment  under  which 
defendant  was  convicted,  the  conviction  will  stand  on  appeal  if  any  count 
is  found  sufficient. 

-Jewett  v.  United  States,  100  Fed.  832 41  C.  C.  A.  8S 

An  indictment  for  willfully  misapplying  the  assets  of  a  national  banking 
association  charged  defendant  with  having  in  his  possession,  on  a  day 
named,  several  classes  of  assets  of  the  association,  valued  at  $10,000, 
$3,000,  or  $1,000,  all  of  which  were  on  said  date  misapplied  by  defendant 
On  the  trial  the  government  relied  for  conviction  upon  an  item  appearing 
in  defendant's  statement  of  alleged  payments  made  by  him  as  agent  In 
liquidation  for  said  association,  and  showing  a  payment  of  $4,000.  on 
account  of  shares  of  stock,  to  one  B.,  on  a  date  two  months  later  than 
that  laid  in  the  indictment.  Under  the  instructions  of  the  court,  however, 
the  issue  formed  for  the  jury  was  whether  or  not  the  sum  stated  in  the 
account  was  in  fact  paid  to  B..  or  was  appropriated  by  defendant  under 
cover  of  such  entry.  No  complaint  was  made  of  this  instruction,  and 
there  was  evidence  tending  to  support  a  verdict  against  defendant  iqwo 
the  issue  thus  presented.  Held  that,  on  the  record,  the  question  whether 
the  verdict  was  sustained  by  the  evidence  was,  under  the  circumstances, 
for  the  trial  court,  and  its  determination  could  not  be  reversed  on  appeal. 

—Jewett  v.  United  States,  100  Fed.  832 41  C.  C.  A.  88 

When  the  evidence  and  instructions  are  not  brought  Into  the  record  by 
a  proper  bill  of  exceptions  on  appeal  In  a  criminal  case,  the  presumption 
is  that  the  evidence  supported  the  charge,  and  warranted  the  verdict, 
and  that  the  charge  of  the  court  was  correct. 

— McCarty  v.  United  States,  101  Fed.  113 41  a  a  A.  242 

CUSTOMS  DUTIES. 

S   1.    Goods  anbieet  to  duty,  rate,  and  amount. 

Paragraph  585  of  the  tariff  act  of  1894.  which  permits  the  free  importa- 
tion of  ''philosophical  and  scientific  apparatus,  utensils,  instruments,  and 
preparations"  for  certain  uses,  among  others  for  the  use  of  institutions  in- 
corporated or  established  for  educational  or  scientific  purposes,  is  entitled 
to  a  liberal  construction,  the  exemption  having  In  view  the  highest  inter- 
ests of  the  public,  and  being  one  which  has  been  made,  in  some  terms, 
in  every  customs  act.  The  addition  in  the  later  statutes  of  the  word 
"scientific"  to  the  word  "philosophical,"  which  was  used  alone  in  the 
earlier  enactments,  must  also  be  held,  under  general  rules  of  construction, 
to  have  broadened  the  exemption.  Surgical  instruments,  designed  and 
adapted  for  use  in  practical  surgery,  are  scientific  instruments,  and  with- 
in the  exemption,  when  specially  imported  in  good  faith  by  a  general 
hospital,  maintained,  among  others,  for  educational  purposes,  for  use  in 
its  clinics  and  training  school  for  nurses. 

—United  States  v.  Massachusetts  General  Hospital,  100  Fed.  932.... 

41  C.  C.  A.  114 

It  is  immaterial  that  the  act  of  incorporation  of  such  hospital  did  not 
specifically  recognize  or  provide  for  its  educational  featis^s,  but  that  the 
same  were  of  subsequent  growth. 

—United  States  v.  Massachusetts  General  Hospital,  100  Fed.  932. . . . 

41  C.  C.  A.  114 

Carved  figures  or  statue«(  in  wood,  made  by  a  professional  statuary 
or  sculptor  from  designs  made  by  another  professional  statuary  or  sculp- 
tor, shown  by  full-sized  drawings,  in  the  making  of  which  statues  it  was 
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necessary  to  first  model  them  in  clay,  and  then  take  a  plaster  cast,  from 
which  the  woric  in  wood  was  donp,  are  "statuary,"  entitled  to  free  entry, 
under  paragraph  575  In  the  free  list  of  the  tariff  act  of  181)4,  and  are  not 
dutiable  as  manufactures  of  wood,  under  paragraph  181. 

—United  States  v.  Morris  European  &  American  Exp.  Co.,  101  Fed. 
Ill    41  C.  C.  A.  240 

Paper  made  from  wood  pulp  subjected  to  the  single  process  of  immersion 
In  an  alkaline  solution,  while  sometimes  included,  in  commercial  language. 
In  the  general  class  of  parchment  paper,  is  usually  designated  commercially 
as  "Imitation  parchment,"  "parchment  No.  2,"  or  "grease-proof  wrapping 
paper,"  and  is  not  dutiable  as  parchment  paper,  under  paragraph  308  of 
the  tariff  act  of  1804. 

United  States  v.  Stone,  101  Fed.  713 41  C.  C.  A.  024 

f   2.    Entry  and  appraisal  of  soods,  bonds,  and  warehouses. 

Under  Customs  Administrative  Act  1890,  $  23,  providing  that  "no  allow- 
ance for  damage  to  goods,  wares  and  merchandise  imported  into  the  United 
States  shall  hereafter  be  made  in  the  estimation  and  liquidation  of  duties 
thereon,"  but  that  the  importer  may  abandon  to  the  United  States  all 
or  any  portion  of  the  goods  included  in  any  invoice,  not  less  than  10  per 
cent,  of  the  total  value  or  quantity  of  the  invoice,  and  be  relieved  from  the 
payment  of  duties  on  the  portion  so  abandoned,  an  importation  of  pine- 
apples In  bulk  included  in  a  single  invoice  must  be  considered  as  a  whole, 
and  the  importer  is  entitled  to  no  allowance  on  account  of  damage  to  or 
deterioration  of  the  same,  but  must  pay  duty  on  the  entire  Invoice,  unless 
a  portion  equal  to  10  per  cent,  thereof  is  abandoned. 

—Stone  V.  Lawder,   101  Fed.   710 41  O.  C.  A.  621 

DAMAGES. 

I   1.    Grounds  and  snbjeets  of  eompensatory  damages. 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  injuries  received  in  a  collision,  where  there  was  evidence 
that  plaintiff  sustained  serious  bodily  injuries,  an  instruction  was  proper, 
that  if  great  fright  was  a  reasonable  and  natural  consequence  of  the  cir- 
cumstances In  which  the  collision,  with  the  ensuing  wreckage,  explosion, 
and  conflagration,  placed  the  plaintiff,  and  she  was  actually  put  in  fright 
by  those  circumstances,  and  injury  to  her  health  was  a  reasonable  and 
natural  consequence  of  such  fright,  and  was  actually  and  proximately 
occasioned  thereby,  such  injury  was  one  for  which  damages  were  recov- 
erable. 

—Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed.  738 41  C.  0.  A.  22 

Damages  for  a  personal  injury  may  properly  include  compensation  for 
pain  and  suffering,  both  physical  and  mental,  which  has  resulted  in  the 
past,  and  also,  if  the  injury  is  shown  to  be  permanent,  for  such  as  it  is 
fair  to  believe  will  result  in  the  tuture. 

—Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed.  738 41  C.  0.  A.  22 

I  2.    Pleadlnor,  OTldenee,  and  assessment. 

In  an  action  for  a  personal  injury,  evidence  is  competent  to  show  the 
character  of  plaintiff's  ordinary  pursuits,  and  the  extent  to  which  his 
injury  has  prevented  or  will  prevent  him  from  following  those  pursuits; 
and  the  Jury  should  take  into  consideration  whether  his  injury  is  to  any 
extent  so  permanent  as  to  diminish  his  capacity  to  earn  money  in  the 
future,  and  lix  the  damages  on  that  branch  of  the  case  with  reference  to 
his  earning  capacity  before  and  after  the  injury. 

—Southern  Pac.  Co.  v.  Hall,  100  Fed.  760 41  C.  C.  A.  60 

The  cost  of  an  artificial  limb  purchased  in  consequence  of  the  injury 
sued  for,  which  necessitated  the  amputation  of  plaintiff's  foot,  is  not  re- 
coverable under  a  general  allegation  of  damages,  but  must  be  alleginl  as 
special  damages,  to  render  rroof  thereof  admissible. 

-Southern  Pac.  Co.  v.  Uall,  100  Fed.  760 41  C.  C.  A.  60 
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In  an  action  for  a  personal  injury,  eTidence  to  show  plaintiff's  preyioDS 
business  or  occupation  is  admissible  on  the  question  of  damages,  althoqgh 
such  occupation  was  not  alleged  in  his  pleading. 

-Southern  Pac  Go.  t.  Rail,  100  Fed.  760 41  a  a  A.  50 

DEBTOR  AND  CREDITOR. 

See  "Banluruptcy";   ''Creditors'  Suit";   "Fraudulent  Conyeyances.** 


See  "Libel  and  Slander.** 


Laches,  see  "Equity,"  S  2. 


DEFAMATION. 

DELAY. 
DEMURRAGE 


See  "Shipping,"  |  4. 

DISCHARGE. 

From  indebtedness,  see  "Bankruptcy,"  |  2. 

DISCRETION  OF  COURT. 

Review  in  civH  actions,  see  "Appeal  and  Error,"  S  8. 

DISSOLUTION. 

Of  corporation,  see  "Corporations,"  {  8. 

DIVERSE  CITIZENSHIP. 

Ground  of  Jurisdiction  of  United  States  courts,  see  "Courts,"  |  4;  "Bemotal  of 
Causes,"  {  2. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  S  1> 

DOMICILE 

Residence  as  groand  of  Jurlsdlctloii,  see  "Courts,"  |  4, 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  1 2. 

DUTIES. 

Customs  duties,  see  "Customs  Duties." 
Excise  duties,  see  "Internal  Revenue.'* 
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EJECTMENT. 

The  statute  of  Arkansas  (Sand.  &  H.  Dig.  1894,  U  2578-2580)  requiring 
each  party  in  an  action  of  ejectment  to  file  with  bis  pleading  copies  of  all 
deeds  or  other  written  instruments  of  title  on  which  he  relies,  and  pro- 
viding that  the  adverse  party  shall  by  his  pleading  except  to  any  of  such 
documentary  evidence  to  which  he  may  wish  to  object,  which  exceptions 
shall  be  passed  on  by  the  court,  and  that  all  objections  not  so  taken  shall 
be  waived,  prescribes  a  statutory  rule  of  evidence,  which  will  be  ^iforced 
by  the  federal  courts  in  the  state;  and  a  party  who,  after  filing  excep- 
tions to  a  deed  or  other  docmnent  set  out  by  his  adversary,  withdraws  the 
same,  waives  any  right  to  object  to  such  document  on  the  trial. 

—Alexander  T.  Gordon,  101  Fed.  91 41  0.  0.  A.  228 

EMINENT  DOMAIN. 

I   1.    Pr<»eeedi]iM  to  take  property  and  assess  oompeiisatlom* 

In  estimating  the  compensation  to  which  a  landowner  is  entitled  on 
the  taidng  of  his  property  for  a  public  use,  the  adaptability  of  the  prop- 
erty in  its  present  state  and  surroundings  for  other  and  more  valuable 
purposes  than  those  to  wliich  it  has  been  put  is  a  proper  element  to  be 
considered  in  determining  its  market  value;  but  its  possible  value  under 
circumstances  and  conditions  which  do  not  exist,  but  which  the  owner 
may  intend  to  create,  cannot  be  considered. 

—Five  Tracts  of  Land  in  Oumberland  Tp.,  Adams  Co.,  Pa.,  v.  United 
States,  101  Fed.  661 41  C.  0.  A.  580 

In  proceedings  by  the  United  States  for  the  condemnation,  for  the  pur- 
pose of  a  national  park,  of  land  which  formed  a  part  of  a  battlefield,  the 
measure  of  compensation  to  which  the  owner  is  entitled  is  the  market 
value  of  the  land,  and,  if  such  value  is  enhanced  by  its  historical  asso- 
ciations, such  fact  is  a  proper  element  to  be  considered;  but  the  fact 
that  the  land  is  desired  by  the  United  States  for  a  particular  purpose  is 
not  an  element  of  market  value,  and  evidence  of  prices  paid  for  land  on 
other  battlefields,  purchased  for  similar  purposes,  is  inadmissible  to  fur- 
nish a  basis  of  comparison  by  which  to  establish  the  market  value  of 
that  in  question.  ^ 

—Five  Tracts  of  Land  in  Cumberland  Tp.,  Adams  Co.,  Pa.,  v.  United 
States,  101  Fed.  661 41  C.  0.  A.  680 


See  "Master  and  Servant.*' 


EMPLOYES. 


EQUITY. 


Equitable  estoppel,  see  "Estoppel,**  $  1. 

Particular  subjects  of  equitable  jurljsdictlon  and  equitable  remedies,  see  "Ac- 
count"; "Creditors*  Suit";  "Fraudulent  Conveyances";  "Partition,**  {  1; 
"Specific  Performance";    "Trusts.** 

suits  for  infringement  of  patents,  see  "Patents.**  S  8. 

i    !•    Jarlsdiotioii,  prinoiples,  and  mazlms. 

Equity  has  jurisdiction  of  a  suit  to  determine,  restore,  and  correct  bound- 
aries, and  to  recover  possession  of  lands  and  rents  and  profits,  where  nei- 
ther plaintiff  nor  defendant  has  legal  title. 

—New  York  &  T.  Land  Co.  v.  Gulf,  W.  T.  &  P.  R.  Co.,  100  Fed.  830; 

Gulf,  W.  T.  &  P.  R.  Co.  V.  New  York  &  T.  Land  Co.,  Id 

41  C.  C.  A.  87 


Digitized  by 


Google 


710  41  C.  C.  A.  REPORTS. 

Where  a  party  haTlng  a  right  to  resort  to  covfft  of  equity  to  compel 
the  delivery  of  a  life  policy  Is  properly  in  that  court  after  loss  has  oc- 
curred, the  court  will  give  such  liual  relief  as  the  circumstances  of  the 
case  demand. 

—Union  Cent  Life  Ins.  Co.  v.  PhiUips,  102  Fed.  19.  .41  a  C.  A.  2® 
A  bill  in  equity  cannot  be  sustained  as  ancillary  to  a  suit  at  law,  where 
neither  the  parties  nor  the  subject-matter  is  the  same,  and  where  the 
complainant  on  the  facts  stated  has  a  complete  remedy  at  law. 

—Union  Cent  Life  Ins.  Co.  v.  Phillips,  102  Ffed.  19.  .41  a  C.  A.  263 

A  bill  alleging  the  existence  of  a  contract  by  which  plaintiff  was  to  con- 
struct a  ralhxMd  for  defendant,  and  its  breach  by  defendant  in  refusing  to 
allow  plaintiff  to  proceed  in  its  execution,  states  no  ground  for  relief  in 
equity,  but  the  remedy  is  by  an  action  at  law  for  damages;  and  until  the 
damages  have  been  so  ascertained,  and  the  legal  remedy  exhausted,  equity 
cannot  entertain  Jurisdiction  to  aid  in  enforcing  their  payment,  although 
the  defendant  is  alleged  to  be  insolvent. 

—Strang  v.  Richmond,  P.  &  C.  R.  Co.,  101  Fed.  511.  .41  a  C.  A.  474 

S  2.    I«a€liea  and  stale  demands. 

Laches  which  will  bar  a  suit  in  equity  depends  on  the  peculiar  circum- 
stances of  each  case,  and  where  the  complainant's  inaction  does  not  ap- 
pear to  have  worked  injury  to  any  one,  and  it  is  not  shown  that  there 
was  any  occasion  for  more  promptly  asserting  his  rights,  the  defense 
will  not  prevail. 

— Hanchett  v.  Blair,  100  Fed.  817 41  C.  C.  A.  76 

A  court  of  equity,  in  a  suit  to  charge  the  defendant,  as  trustee,  with  a 
sum  which  might  have  been  recovered  in  an  action  at  law,  will  apply  the 
statute  of  limitations  which  would  have  governed  the  action  at  law. 

—Nash  V.  IngaUs,  101  Fed.  045 41  C.  C.  A.  545 

{   3.    Pleadins. 

The  filing  by  a  defendant  at  the  same  time  of  a  general  demurrer  to  the 
bill  and  answer  denying  all  the  allegations  of  fact  made  in  the  bill  is  not 
pleading  in  due  form,  and  in  such  case  the  demurrer  will  be  treated  as 
overruled  by  the  answer. 

—Strang  v.  Richmond,  P.  &  C.  R.  Co.,  101  Fed.  511.  .41  C.  C.  A.  474 

The  defense  of  limitation,  as  well  as  of  laches,  may  be  taken  by  de- 
murrer in  equity,  where  the  lapse  of  time  requisite  to  bar  the  suit  under 
the  statute  appears  from  the  bill,  and  no  circumstances  are  shown  to  ex- 
cuse the  delay. 

—Nash  V.  Ingalls,  101  Fed.  6i5 41  C.  C.  A.  545 

§   4.    Evidemee. 

A  denial  expressly  based  on  want  of  knowledge,  information,  or  belief, 
although  contained  in  a  sworn  answer,  is  not  evidence  in  the  case,  and 
its  only  effect  is  to  require  the  complainant  to  make  some  proof  on  the 
point. 

—Hanchett  ▼.  Blair,  100  Fed.  817 41  C.  C.  A.  76 

S   5.    BiUofreTiew. 

There  are  but  three  grounds  upon  which  a  bill  of  review  can  be  sus- 
tained: First,  error  of  law  apparent  on  the  face  of  the  decree  and  the 
pleadings  and  proceedings  upon  which  it  is  based,  exclusive  of  the  evi- 
dence (and  such  error  must  consist  of  the  violation  of  some  statute  or  role 
of  law  or  equity,  and  not  merely  in  matter  of  form  or  in  the  propriety 
of  the  decree);  second,  new  matter  which  has  arisen  since  the  decree; 
and,  third,  newly-discovered  evidence,  which  could  not  have  been  found 
and  produced,  by  the  use  of  reasonable  diligence,  before  the  decree  was 
rendered. 

—Hill  v.    Phelps,    101    Fed.    650 41  C  C.  A.  569 

A  court  of  equity  Is  not  required  to  go  beyond  what  is  necessary  to  secure 
to  the  complainant  the  relief  to  which  he  shows  himself  entitled  in  the 
suit,  and  a  complainant  cannot,  by  a  bill  of  review,  assail  a  decree  which 
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•enforces  payment  of  the  only  claim  he  presented  to  the  court  because  It 
did  not  make  further  adjudications  or  grant  further  relief. 

—Hill  ▼.   Phelps,   101   Fed.   650 41  C.  C.  A.  5C9 

Complainants  filed  a  bill  in  equity,  the  purpose  of  which  was  to  obtain 
payment  of  a  judgment  against  one  of  the  defendants,  upon  which  execu- 
tion had  been  returned  nulla  bona.  They  prayed  that  another  defendant 
be  decreed  jointly  liable  for  the  debt,  and  also  that  a  conveyance  of  prop- 
-erty  by  the  judgment  debtor  to  others  of  the  defendants  be  set  aside  as 
fraudulent.  The  court  held  the  second  defendant  liable  for  the  debt,  and 
decreed  Its  payment  by  him,  and,  on  the  ground  that  such  relief  was  ade- 
■quate,  refused  to  go  further  and  set  aside  the  conveyance.  Held^  the 
decree  having  been  satisfied,  that  the  fact  that  complainants  held  another 
Judgment  against  the  same  defendant,  as  against  which  they  also  claimed 
the  conveyance  to  be  fraudulent,  but  which,  although  in  existence,  was  not 
«et  up  in  their  bill,  did  not  entitle  them  to  maintain  a  bill  of  review  to 
secure  a  modification  of  the  decree  on  the  ground  that  it  constituted  an 
adjudication  which  barred  a  second  suit  to  set  aside  such  conveyance;  and 
this  whether  or  not  such  ground  was  well  taken. 

— HiU  v.   Phelps,   101   Fed.   650 41  C.  C.  A.  569 

A  party  who  has  accepted  the  benefits  of  a  decree  is  thereby  estopped 
from  reviewing  It.  or  from  escaping  from  its  burdens. 

—Hill  V.   PLelps,   101   Fed.   650 41  C.  0.  A.  569 


ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 


ESTABLISHMENT. 


Of  courts,  see  "Courts,"  $  1. 
Of  trusts,  see  'Trusts,"  {  3. 


ESTOPPEL 


By  judgment,  see  "Judgment,"  H  3,  4. 

To  avoid  or  forfeit  insurance  policy,  see  'Insurance,"  f  2. 

J    1.    Eqiiitable  estoppeL 

*  A  decree  permitting  a  trustee  to  resign  and  appointing  his  successor 
determined  the  proportion  of  the  estate  belonging  to  an  annuity  fund,  and 
the  proportion  belonging  to  the  residuary  legatees'  fund.  The  trustee,  in 
turning  over  the  estate  to  his  successor,  scheduled  as  belonging  to  the 
residuary  legatees  a  larger  proportion  of  the  assets  than  that  fixed  by  the 
decree,  and  the  new  trustee  distributed  the  income  on  that  basis.  Beld 
that,  as  between  it  and  the  old  trustee,  it  could  not  escape  liability  to  the 
annuitants  on  the  principle  of  estoppel,  as  it  was  not  justified  in  relying 
on  the  schedule,  and,  in  a  legal  sense,  could  not  have  been  misled  thereby. 
— KendaU  v.  De  Forest,  101  Fed.  167 41  C.  C.  A.  259 

Where  by  a  contract  one  party  agreed  to  execute  his  notes  to  tlie  other 
for  a  lump  sum, — the  consideration  being  the  satisfaction  of  a  judgment 
against  the  maker  for  a  much  larger  amount,  and  the  rendition  by  the 
payee  of  services  as  a  lawyer  in  certain  pending  litigation, — a  subsequent 
agreement  apportioning  such  notes  l>etween  the  two  considerations  does 
not  estop  the  payee,  in  a  suit  by  the  maker  for  cancellation  of  the  notes 
apportioned  as  a  retainer  on  the  ground,  among  others,  that  the  amount 
was  excessive  and  exorbitant,  from  showing  that  such  notes  were  in 
fact  based  on  both  considerations. 

—Wheeler  v.  McNeU,  101  Fed.  085 41  C.  C.  A.  604 
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EVIDENCE. 

See  "Witnesseg.** 

Equity,  see  "Equity,**  I  4. 

In  crlmlual  prosecutions,  see  ^'Criminal  Law,"  9  1* 

I   1*    DoofUMeataiy  erldemoe. 

Photographs  of  the  wrecks  of  railroad  trains  resulting  from  a  colli- 
sion, duly  authenticated,  are  admissible  in  evidence  in  an  action  by  a 
passenger  to  recover  for  Injuries  sustained  In  such  collldon,  to  inostrate 
the  testimony  of  the  witnesses. 

—Denver  &  R.  Q.  R.  Ck).  v.  Boiler,  100  Fed.  738 41  G.  G.  A.  22 

In  an  action  for  a  personal  Injury,  a  map  or  diagram  of  the  place 
where  the  injury  occurred,  with  Its  surroundings,  shown  to  be  substan- 
tially correct.  Is  admissible  In  evidence,  to  aid  the  jury  in  understanding 
the  testimony  of  the  witnesses. 

—Southern  Pac  CJo.  v.  Hall,  100  Fed.  760 41  a  a  A.  50 

i  Z*    Parol  or  eztrlnsio  erldeaee  aff eotins  writii&ss. 

A  verbal  understanding  between  the  insurer's  agent  and  one  repreBent- 
Ing  the  assured  in  her  negotiations  for  a  life  policy,  to  the  efiTect  that  it 
should  be  payable  to  her  sister  instead  of  her  legal  representatives,  as 
stated  in  the  application  and  policy,  cannot  be  used  to  alter  or  vary  the 
policy,  so  as  to  affect  the  insurer's  liability. 

—Union  Gent  Life  Ins.  Go.  ▼.  PhlUlps,  102  F^  19.  .41  Q  G.  A.  263 

I  8*    Opinion  eTidenoe. 

It  Is  not  error  to  permit  a  physician  testifying  as  an  expert  to  state 
his  opinion  as  to  the  nature  and  cause  of  the  bodily  or  mental  condition  ' 
of  a  patient  whom  he  has  treated,  derived  from  his  own  knowledge,  his 
attendance,  treatment,  and  examinations,  although  based  in  part  on  state- 
ments of  the  patient  and  complaints  made  at  different  times  as  to  her 
pains  and  sufferings,  and  In  th*'  same  connection  to  give  his  opinion  as 
to  whether  the  Injuries  are  liable  to  be  permanent. 

—Denver  &  R.  G.  R.  Go.  v.  Roller,  100  Fed.  738 41  a  a  A.  22 

Where  a  hypothetical  question  to  a  witness  testifying  as  an  expert  as- 
sumes the  existence  of  a  state  of  facts  which  the  evidence  directly,  fairly, 
and  reasonably  tends  to  establish,  and  does  not  transcend  the  range  of 
evidence.  It  is  proper  to  permit  it  to  be  answered:  and  it  Is  not  necessary 
that  the  question  should  embrace  all  the  facts  in  the  case,  or  that  they 
should  be  stated  in  the  exact  language  of  the  witnesses. 

—Denver  &  R.  Q.  R.  Go.  v.  Roller,  100  Fed.  738 41  C.  C.  A.  22 

In  an  action  for  a  personal  Injury  which  necessitated  the  amputation 
of  plaintiff's  foot.  It  was  shown  that  his  previous  occupation  had  been 
in  working  either  as  a  carpenter  or  a  miner,  and  also  that  he  had  procured 
an  artificial  foot.  Held,  that  the  effect  of  the  Injury,  under  aoch  state 
of  facts,  on  his  capacity  to  labor  at  such  occupations,  was  not  so  clearly 
a  matter  within  the  common  knowledge  of  all  men  as  to  render  it  error 
to  permit  a  physician  to  state  his  opinion  on  the  subject. 

-Anthem  Pac  Go.  v.  Hall,  100  Fed.  760 41  a  G.  A.  50 

EXCISE. 

Duties,  see  "Internal  Revenue." 

EXECUTORS  AND  ADMINISTRATORS. 

Testamentary  trustees,  see  "Trusts." 
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EXPERT  TESTIMONY. 

In  dvil  actions,  see  "Bvldence,"  I  8. 

FEDERAL  COURTS. 

See  "Oonrts,'*  H  2-7. 

FEDERAL  QUESTIONS. 

Ground  for  removal  of  cause,  see  "Removal  of  Causes,"  |  U 

FEES. 

In  bankruptcy,  see  "Bankruptcy,"  |  4. 

FIRES. 

Caused  by  operation  of  railroads,  see  "Railroads,"  (  !• 

FOG. 

Collision  of  vessels,  see  "Collision,"  f  2. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  i  4. 

FORMER  ADJUDICATION. 

See  "Judgment,"  |  8. 

FORMS  OF  ACTION. 

See  "Ejectment";  "Trespass,"  {  1. 

FRAUD. 

See  "Fraudulent  Conveyances,** 

FRAUDULENT  CONVEYANCES. 

I   1.    Transfers  and  tranflaotioii«  inTalid. 

In  the  absence  of  any  law  rendering  preferences  Illegal,  the  organiza- 
tion by  a  debtor,  with  others,  of  a  corporation,  and  his  transfer  of  prop- 
erty to  such  corporation  in  consideration  of  stock  ttierelu  issued  to  him, 
which  he  transfers  to  certain  of  hi<}  creditors,  does  not  constitute  a  fraud- 
ulent conveyance  of  the  property  which  can  be  set  aside  at  suit  of  other 
general  creditors. 

—Fischer  v.  Campbell,  101  Fed.  156 41  C.  0.  A.  256 
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GARNISHMENT. 

:§    1.    ProoeedimKS  to  support  or  enforee. 

The  rendition  of  judgment  In  favor  of  one  of  several  defendants  In  an 
attachment  suit  does  not  operate  to  terminate  proceedings  against  a  ga^ 
uishee,  who,  by  his  answer,  denied  indebtedness  to  any  except  such  defend- 
ant, where  the  plaintilf  claims  his  indebtedness  to  other  defendants, 
against  whom  judgment  was  rendered,  and  has  taken  the  proper  steps  to 
join  issue  upon  the  garnishee's  answer. 

—Logan  V.  Goodwin,  101  Fed.  654 41  a  C.  A.  573 

GENERAL  AVERAGE. 

See  "Shipping,"  ff  5. 

GRAND  JURY. 

See  "Indictment  and  Information." 

Objections  to  a  grand  jury,  based  on  the  ground  merely  of  Irregularity 
in  its  organization,  from  which  fact  defendant  has  suffered  no  prejudice, 
are  not  viewed  with  favor,  and  will  not  be  sustained  where  only  raised 
by  a  motion  to  quash,  filed  more  than  two  months  after  the  indictment 
is  returned,  although  the  defendant  was  placed  under  bond  to  await  the 
action  of  such  grand  jury  prior  to  the  term  at  which  it  was  drawn  and 
impaneled. 

—Wolf son  V.  United  States,  101  Fed.  430;   102  Fed.  1^4 

41  a  G.  A.  422 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  S  2. 

IMPORTS. 

Duties,  see  "Customs  Duties.** 

INDICTMENT  AND  INFORMATION. 

.See  "Grand  Jury." 
National  bank  officers,  see  "Banks  and  Banking,"  $  1. 

I   1.    Roqviflltes  and  svfioieaoy  of  aooiu»tioii. 

In  an  indictment  for  violation  of  the  law  against  counterfeiting,  a  gen- 
eral averment  that  the  defendant  did  the  acts  charged  "with  intent  to 
defraud"  is  sufficient,  the  pleader  in  a  case  where  intent  is  the  essence 
of  the  crime  not  being  required  to  aet  out  the  facts  going  to  prove  such 
intent  or  the  particular  means  by  which  the  intent  was  to  be  effected. 
-Mccarty  v.  United  States,  101  Fed.  118 41  a  G  A.  242 

INFRINGEMENT. 

Of  patent,  see  "Patents,"  i  3. 

Of  trade-mark,  see  "Trade-Marks  and  Trade-Names,"  f  2. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  corporation,  see  "Corporations,"  §  2, 
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INSTRUCTIONS. 

In  dvU  actions,  see  *rrrial,"  |  3. 

INSURANCE. 

I    1.    The  eontraot  in  generaL 

A  contract  by  a  surety  company  to  indemnify  an  employer  against  loss 
by  reason  of  the  dishonesty  or  culpable  negligence  of  its  employes  limited 
the  liability  of  the  company  to  such  losses  as  should  occur  during  the  con- 
tinuance of  the  contract  and  should  bo  discovered  "during  said  continu- 
ance, and  within  six  months  after  the  death,  dismissal,  or  retirement  of 
the  employ^  causing  such  loss.  Held  that,  at  the  expiration  of  the  year  for 
which  indemnity  was  given,  the  liability  of  the  company  ceased  as  to  an 
undiscovered  loss  caused  by  an  employ^  who  still  remained  in  the  position 
in  which  his  fidelity  had  been  guarantied,  although  he  subsequently  died, 
and  the  loss  was  discovered  within  six  months  thereafter. 

—Florida  Cent.  &  P.  R.  Co.  v.  American  Surety  Co.  of  New  York,  ©9 
Fed.   674 41  C.  C.  A.  45 

A  surety  company  issued  to  a  railroad  company  a  bond  by  which  it 
agreed  to  indemnify  the  latter  against  loss  by  reason  of  the  dishonesty  or 
culpable  negligence  of  its  employes,  who  were  named,  and  the  amount 
of  indemnity  as  to  each  stated,  in  a  schedule.  The  liability  was  limited 
to  losses  which  should  occur  and  be  discovered  during  the  continuance  of 
the  contract,  and  the  bond  contained  the  following  provision:  "And  it  is 
agreed  further  that  the  company,  upon  the  execution  of  a  stipulated 
amount  of  risk  or  insurance  under  the  terms  of  this  bond  in  behalf  of 
any  employ^,  shall  not  thereafter  be  responsible  to  the  employer  under 
any  previous  insurance  of  said  employ^,  it  being  mutually  understood  that 
it  is  the  intention  of  this  provision  that  but  one  (the  last)  insurance  of 
the  employ^  shall  be  in  force  at  one  time*  unless  otherwise  provided."  At 
the  end  of  each  year  after  the  issuance  of  such  bond  a  new  schedule  of 
employes  was  furnished  by  the  employer,  accepted  by  the  company,  and 
a  new  premium  paid,  based  thereon.  The  bond  stated  no  time  of  Its 
duration,  but  the  notice  of  acceptance  of  each  subsequent  schedule  stated 
the  term  of  Insurance  to  be  for  one  year.  Held,  that  the  bond  was  not 
a  continuing  contract  from  year  to  year,  but  that  a  new  contract  was 
made  annually;  and  on  each  renewal  under  the  above  provision  the  lia- 
bility of  the  insurer  for  any  past  and  undiscovered  defalcation  of  an  em- 
ployd  terminated. 

—Florida  Cent.  &  P.  R.  Co.  v.  American  Surety  Co.  of  New  York.  01) 
Fed.   674 41  C.  C.  A.  45 

PlaintitTs  intestate  applied  to  defendant  for  a  life  policy,  using  defend- 
ant's blanks  and  answering  the  questions  therein  In  full.  Defendant's 
medical  examiner  recommended  her  for  insurance,  and  on  the  following 
day  plain tifiT  paid  the  premium  to  defendant's  general  agent,  taking  a 
receipt  therefor,  which  provided  that  the  applicant  was  Insured  from 
the  date  thereof,  in  accordance  with  the  conditions  of  the  policy,  if  the 
applicant  should  be  accepted.  The  policy  was  issued,  and  forwarded  to 
the  agent,  with  a  blank  instructing  him  that  all  applications  on  lives  of 
women  should  be  submitted  to  the  home  office,  with  a  copy  of  the  blank, 
properly  filled  in.  All  material  questions  propounded  to  the  agent  in 
the  blank  were  substantially  answered  by  the  applicant  In  her  applica- 
tion, and  he  had  already  obtained  sufficient  Information  to  enable  bim  to 
make  satisfactory  answers.  On  receipt  of  the  policy,  he  sent  plaintiff 
this  message:  "Policy  came  O.  K.  I  will  be  there  shortly,  and  deliver 
it."  Eight  days  later,  and  before  the  policy  was  delivered,  the  assured 
died;  whereupon  the  agent  returned  the  policy  to  the  home  office,  and 
thereafter  defendant  refused  to  deliver  It,  kept  plaintiff  In  ignorance  of 
its  terms,  and  refused  to  pay  the  loss,  though  furnished  with  proofs  of 
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loss.    Held,  that  there  was  a  completed  contract  of  insurance,  whldi  a 
court  of  equity  would  enforce 

—Union  Cent  Life  Ins.  Ck).  t.  PhllUps,  102  F^  19.  .41  Q  a  A.  263 

I  £•    Batospelt  WAiTor,  or  asveememts  mMtitkmm  right  t«  aToUL  or  forfeit 
poBoy, 

When  an  insurance  company  delivers  a  policy,  and  accepts  tiie  pre- 
mium thereon,  it  is  presumed  that  its  intention  is  to  make  a  contract 
whicli,  in  the  light  of  all  the  fiu:ts  then  known  to  it,  will  afford  indem- 
nity; and  it  is  beyond  its  power,  by  any  provision  which  it  may  insert 
In  the  policy,  to  overcome  the  force  of  that  presumption,  or  to  avoid  tbe 
effect  of  acts  w  declarations  which,  from  an  equitable  standpoint,  are 
flufflcient  to  create  an  estoppel  in  pals. 

—Northern  Assur.  Co.  of  London  v.  Grand  View  Bldg.  Ass*n,  101 
Fed.   77 41  C.  C.  A.  207 

An  insurance  company  is  estopped  to  avoid  a  policy  on  the  ground  of 
the  breach  of  a  condition  therein  against  concurrent  insurance,  unless 
with  the  consent  of  the  company,  indorsed  in  writing  on  the  policy,  where 
it  appears  that  when  its  agent,  who  had  authority  to  issue  or  withhold 
the  policy,  delivered  the  same,  and  collected  the  premium  thereon,  he 
knew  of  the  existence  of  the  other  insurance,  whicli,  if  at  all,  rendered  the 
policy  void  from  the  moment  of  its  delivery. 

—Northern  Assur.  Co.  of  London  v.  Grand  View  Bldg.  Ass*n,  101 
Fed.   77 41  C.  C.  A.  207 

i  3*    Adjustment  of  loss. 

The  fact  that  an  award  made  by  arbitrators  appointed  under  a  provi- 
sion of  an  insurance  policy  to  apprrise  the  amount  of  a  loss  thereunder 
was  not  made  under  oath,  as  provided  in  the  policy,  affords  no  groaad 
for  a  suit  in  equity  to  set  aside  the  award. 

—Barnard  v.  Lancashire  Ins.  Co.  of  Manchester,  England,  101  Fed. 
86;  Ijancashire  Ins.  Co.  of  Manchester,  England,  v.  Barnard, 
Id.    41  C.  a  A.  170 

Where  there  are  two  methods  by  which  the  result  may  have  been  reach- 
ed by  arbitrators  in  making  an  award  fixing  the  amount  of  a  loss  under  an 
Insurance  policy,  one  of  which  was  legal  and  authorized,  and  the  other 
not,  the  presumption  is  that  the  legal  method  was  followed. 

—Barnard  v.  Lancashire  Ins.  Co:  of  Manchester,  England,  101  Ffed. 
36;  Lancashire  Ins.  Co.  of  Manchester,  England,  ▼.  Barnard, 
Id 41  C.  a  A.  170 

The  award  of  arbitrators  appointed,  in  accordance  with  an  agreement  In 

a  policy  of  Insurance,  to  appraise  a  loss  thereunder.  Is  supported  by  every 

reasonable  intendment  and  presumption,  and  will  not  be  vacated  unless 

clearly  shown  that  it  was  made  without  authority,  or  was  tlie  result  of 

fraud  or  mistake,  or  of  the  misfeasance  or  malfeasance,  of  the  appraisers. 

—Barnard  v.  Lancashire  Ins.  Co.  of  Manchester,  England,  101  Fed. 

36;    Lancashke  Ins.   Co.   of  Manchester,   England,   ▼.   Barnard, 

Id 41  a  a  A.  170 

I  4.    Aotions  on  pplioies. 

An  action  to  recover  the  full  amount  of  indemnity  contracted  to  be 
paid  by  an  accident  policy  on  the  death  of  the  insured  by  accidental  means 
is  one  founded  on  a  contract  of  life  insurance,  within  the  meaning  of  the 
statute  of  Arkansas  (Acts  1895,  p.  188)  providing  that  in  any  action  on  a 
policy  or  certificate  on  the  life  of  a  person  against  any  fraternal  society 
service  of  process  may  be  made  on  the  chief  otficer,  or,  in  his  absence,  on 
the  secretary,  of  any  subordinate  lodge  or  society  of  such  fraternal  so- 
ciety in  the  state;  and  a  subsequent  statute  (Acts  1897,  p.  31),  authorhdn; 
a  different  mode  of  service  in  actions  on  insurance  policies  generally, 
did  not  operate  to  repeal  the  former  act,  or  to  reniler  service  thereunder 
invalid  in  case  of  a  policy  issued  by  a  society  having  local  subordinate 
lodges  or  societies  In  the  state. 

—Travelers*  Protective  Ass'n  v.  Gilbert,  101  Fed.  46.  .41  C.  a  A.  180 
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A  condition  indorsed  on  an  undelivered  life  policy,  payable  to  the  legal 
representatives  of  tlie  assured,  provided  that  no  suit  should  be  brought 
thereon  after  one  year  from  death.  Owing  to  a  misapprehension  as  to  who 
the  beneficiaries  were,  a  suit  at  law  on  the  j>ollcy  was  brought  by  a  wrong 
party  within  the  12  months.  The  error  was  not  discovered  until  a  few 
days  after  the  expiration  of  the  12  months,  when  a  bill  in  equity  was 
filed  by  the  proper  party  plaintiff  to  compel  delivery  of  the  policy,  which 
defendant  had  wrongfully  refused  to  do,  and  to  obtain  a  decree  for  the 
amount  due  thereon.  Held,  that  plaintiff  was  not  barred  by  the  limita- 
tion indorsed  on  the  policy. 

—Union  Cent.  Life  Ins.  Co.  v.  PhiUips,  102  Fed.  19.  .41  C.  C.  A.  263 

A  copy  of  the  findings  on  a  coroner's  Inquest,  furnished  by  the  bene- 
ficiary in  a  life  insurance  policy  as  a  part  of  the  proofs  of  death  of  the 
inmired,  is  admissible  on  behalf  of  the  insurance  company,  in  an  action 
on  the  policy,  as  prima  facie  evidence  to  establish  a  defense  of  suicide. 

— Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed.  200 

41  C.  C.  A.  307 

In  an  action  on  a  life  insurance  policy,  the  defense  being  suicide,  where 
It  was  shown  that  the  insured  was  found  dead  in  his  room  under  circum- 
stances indicating  suicide,  any  evidence  tending  to  throw  light  upon  the 
motives  and  intentions  of  the  deceased  in  that  regard,  such  as  letters  and 
directions  written  by  him,  and  also  found  in  his  room  at  the  same  time, 
or  other  letters  in  his  possession  shortly  before  the  time  of  his  death,  is 
admissible. 

—Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed.  206 

41  C.  C.  A.  307 

Where  the  special  defense  of  suicide  is  set  up  in  the  answer  of  a  life 
insurance  company  In  an  action  on  a  policy  containing  a  provision  that 
the  company  should  not  be  liable  in  case  the  insured  committed  suicide 
while  sane  or  insane,  the  defendant  is  required  to  establish  such  defense 
by  a  preponderance  only  of  the  evidence. 

—Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed.  206 

41  C.  C.  A.  307 

An  instruction  that  the  presumption  of  law  is  against  suicide  is  suffi- 
cient, and  the  court  cannot  be  required  to  give  to  the  Jury  the  reasons 
on  which  such  presumption  rests. 

—Sharland  v.  Washington  Life  Ins.  Co.,  101  Fed.  206 

41  C.  C.  A.  307 

The  holder  of  a  life  insurance  policy  had  given  notes  for  the  first  year*8 
premium,  the  first  maturing  May  15th  and  the  second  July  15th.  Both 
notes  and  policy  provided  that  on  failure  to  pay  any  note  at  maturity  the 
policy  should  lapse.  On  the  maturity  of  the  first  note  the  solicitor  through 
whom  the  policy  was  procured  agreed  with  the  insured  to  pay  it  person- 
ally as  an  accommodation.  A  few  days  before  the  maturity  of  the  second 
the  solicitor  called  on  the  insured,  and  stated  the  necessity  of  meeting  it 
at  maturity,  but  offered,  if  payment  of  one-half  the  first  note  was  made,  to 
renew  the  second  on  behalf  of  the  company,  on  being  furnished  a  health 
certificate  from  one  of  the  company's  physicians.  It  was  understood  that 
this  would  be  done,  but  the  insured  was  then  ill,  and  continued  so  until 
his  death  July  29th;  nothing  further  having  been  done  in  regard  to  the 
premiums.  Held,  that  there  was  nothing  in  the  transactions  between  the 
solicitor  and  the  insured  which  could  have  misled  the  latter  by  Inducing 
the  belief  that  his  policy  would  remain  in  force  after  the  second  note  be- 
came past  doe,  or  to  warrant  the  submission  to  the  jury,  in  an  action  on 
the  policy  in  which  such  facts  appeared  without  contradiction,  of  the 
question  of  the  estoppel  of  the  company  to  insist  upon  the  forfeiture. 

—Union  Cent  Life  Ins.  Co.  v.  Berlin,  101  Fed.  073.  .41  C.  C.  A.  592 

INTERNAL  REVENUE. 

Where  a  wholesale  liquor  firm,  having  an  office  in  New  York,  where 
It  pays  the  internal  revenue  tax  required  of  such  dealers  by  Kev.  St.  { 
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3244,  accepts  orders  at  such  office,  and  directs  the  delivery  of  the  goods 
thereon  from  a  public  warehouse  in  New  Orleans,  in  which  they  are  stored, 
such  sales  are  made  in  New  York,  and  not  in  New  Orleans,  and  do  not 
render  the  firm  subject  to  ^  second  tax  as  a  dealer  at  New  Orleans. 

-De  Bary  v.  Souer,  101  Fed.  425 41  C.  C.  A.  417 

There  is  no  reason  requiring  a  statute  Imposing  special  internal  revenue 
taxes  to  be  construed  liberally  in  favor  of  the  government,  but  it  shoald 
be  construed  fairly  and  judicially,  with  reference  to  both  parties. 

-De  Bary  v.  Souer,  101  Fed.  425 41  C.  a  A.  41T 

INVENTION. 

See  "Patents." 

JUDGES. 

See  "Courts." 

JUDGMENT. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §  9, 
Review,  see  "Appeal  and  Error." 

f   1.    On  trial  of  issues. 

A  complaint  by  the  United  States,  in  conversion,  for  the  recovery  of 
$5,000,  as  the  value  of  500,000  feet  of  lumber  alleged  to  have  been  taken  by 
defendants  from  public  lands,  will  not  support  a  judgment  for  the  posses- 
sion by  the  plaintiff  of  540,000  feet  of  lumber  and  a  number  of  logs, 
stated  in  the  charge  of  the  court,  but  not  shown  by  the  evidence,  to  be  in 
the  custody  of  the  marshal  under  a  writ  of  replevin  Issued  in  the  case, 
and  shown  by  the  evidence  to  be  of  the  value,  in  Its  manufactured  state, 
of  over  140,000. 

—Gentry  v.  United  Statea,  101  Fed.  51 41  0.  C.  A.  185 

$  2.    Collateral  attaok. 

To  overcome  the  presumption  of  Jurisdiction  over  the  parties  arising 
in  favor  of  the  judgment  of  a  court  of  superior  jurisdiction,  when  re- 
enforced  by  an  express  Huding  that  service  was  duly  made  on  the  defend- 
ant, it  is  not  enough  that  the  record  is  silent  as  to  facts  material  to  the 
validity  of  such  service,  but  it  must  be  shown  affirmatively  tliat  the  service 
was  invalid. 

—Travelers*  Protective  Ass'n  v.  Gilbert,  101  Fed.  46.  .41  C.  C,  A.  180 

A  defendant  personally  served  with  process  in  a  suit  in  a  federal  court 
to  recover  land,  who  makes  default,  is  boimd  by  a  judgment  therein 
awarding  possession  of  the  land  to  the  plaintiff,  and  he  cannot  attack  its 
validity  on  the  ground  that  the  land  is  situated  in  another  state,  and  be- 
yond the  jurisdiction  of  the  court,  where  the  boundary  line  between  tlie 
two  states  is  in  dispute,  by  instituting  proceedings  in  the  courts  of  the 
state  in  which  he  claims  to  reside,  and  causing  the  arrest  of  the  marshal 
therein  for  attempting  to  execute  such  judgment. 

—Anderson  v.  Elliott,   101   Fed.   609 41  C.  C.  A.  521 

§   3.    Merger  and  bar  of  causes  of  action  and  defenses. 

In  an  action  for  the  foreclosure  of  a  mortgage,  brought  by  the  assignee 
of  the  mortgagee,  the  latter  filed  a  cross  bill  for  the  recovery  of  payments 
made  for  taxes  and  insurance  upon  the  mortgaged  premises,  and  asking 
that  the  same  be  made  a  first  lien  upon  the  property.  To  the  cross  bill 
plaintiff  pleaded  a  guaranty  by  the  mortgagee  to  protect  and  hold  harm- 
less the  plaintiff  from  all  loss  or  damage  by  reason  of  any  defect  in  the 
title  to  the  land  described  in  the  mortgage,  and  that  the  mortgage  was  a 
first  lien  upon  the  property,  and  Judgment  upon  the  cross  bill  was  rendered 
in  favor  of  the  mortgagee.  Held,  that  the  Judgment  was  a  bar  to  a  subse- 
quent action  against  the  mortgagee  upon  the  guaranty. 

—Thayer  v.  Kansas  Loan  &  Trust  Co.,  100  Fed.  901.  .41  C.  G.  A.  106 
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When  a  case  removed  to  an  appellate  court  by  a  writ  of  error  or  an 
appeal  Is  not  there  tried  de  novo,  but  the  record  made  below  is  simply 
re-examined,  and  the  judgment  either  reversed  or  afiOrmed,  such  an  appeal 
or  writ  of  error  docs  not  vacate  the  judgment  below,  or  prevent  it  from 
being  pleaded,  and  given  in  evidence,  as  an  estoppel  upon  issues  which 
were  tried  and  determined,  in  the  absence  of  a  statute  providing  that  it 
shall  not  be  so  used  pending  appeal.  A  supersedeas  bond  merely  stays 
process  for  enforcement  of  the  judgment,  and  does  not  vacate  the  judg- 
ment, or  change  its  effect  as  an  estoppel. 

—Ransom  v.  City  of  Pierre,  101  Fed.  665 41  C.  C.  A.  585 

Ck>mp.  Laws  Dak.  1887,  §  5S43,  providing  that  "an  action  is  deemed  to 
be  pending  from  the  time  of  its  commencement  until  its  final  determina- 
tion upon  appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  judg- 
ment be  sooner  satisfied,"  was  intended  to  apply  only  to  the  question  of 
lis  pendens,  and  it  does  not  prevent  a  final  judgment  of  one  of  the  courts 
of  the  state  of  superior  jurisdiction  from  being  pleaded  in  bar  of  another 
suit  between  the  same  parties,  and  upon  the  same  cause  of  action,  during 
the  pendency  of  an  appeal  therefrom.  Sanborn,  Circuit  Judge,  dissentinir. 
—Ransom  v.  City  of  Pierre,  101  Fed.  665 41  C.  0.  A.  585 

An  action  by  a  bondholder  of  a  city  against  the  city  treasurer  In  his 
offlcial  capacity  for  a  mandamus  to  compel  payment  of  interest  coupons 
out  of  money  in  his  bands  already  collected  for  that  purpose  is  virtually 
an  action  against  the  city,  and  a  judgment  therein  adjudging  the  coupons 
void  may  be  pleaded  in  bar  of  a  subsequent  action  brought  by  the  plain- 
tiff against  the  city  by  name  to  recover  judgment  on  the  same  coupons. 
—Ransom  v.  City  of  Pierre,  101  Fed.  665 41  C.  C.  A.  58& 

I  4*    ConolnslTeaess  of  adjudication. 

Plaintiff,  a  charitable  corporation  organized  under  the  laws  of  New  York, 
by  which  it  was  given  power  to  take  and  hold  real  estate  not  exceeding 
$50,000  in  value,  was  made  a  beneficiary  under  the  residuary  clause  of 
the  will  of  a  citizen  of  Kentucky.  After  the  testator's  death  his  heirs 
brought  a  suit  in  the  chancery  court  against  the  executors  to  determine 
their  rights  under  the  will,  in  which  plaintiff  appeared,  and  filed  a  petition 
of  intervention  setting  up  its  claim  as  beneficiary  thereunder.  The  litiga- 
tion resulted  in  a  decision  by  the  court  of  appeals  of  Kentucky  which 
determined  as  a  matter  of  fact  that  plaintiff,  at  the  time  of  the  testator's 
death,  held  real  estate  of  the  value  of  $50,000,  and  as  matters  of  law 
that  it  was  incapable  of  taking  any  real  estate  under  the  will,  and  that 
the  residual  real  estate  of  the  testator  relapsed  to  his  heirs.  Held  that, 
while  the  Kentucky  court  could  not  adjudicate  upon  the  title  to  lands  sit- 
uated in  another  state,  its  judgment  was  nevertheless  conclusive  between 
the  parties  and  their  privies  as  to  each  of  the  questions  so  determined, 
and  estopped  the  plaintiff  to  maintain  an  action  in  another  state  against 
grantees  of  the  testator's  heirs  to  recover  lands  there  situated,  as  passing 
to  it  under  the  will. 

—Norton  v.  House  of  Mercy  of  New  York,  101  Fed.  882 

41  C.  C.  A.  396 

JURISDICTION. 

Particular  courts,  see  "Courts." 

Special  jurisdictions,  see  "Admh-alty,"  S  1;  "Equity,"  {  1. 

JURY. 

See  "Grand  Jury.** 

Instructions  in  civil  actions,  see  "Trial,"  ff  3. 

Taking  case  or  question  from  jury  at  trial,  see  "Trial,"  ?  2. 

f    1.    Competeaoy  of  JnrorQ,  ohallenses,  and  ohjeotioas* 

The  offense  of  misapplying  the  assets  of  a  national  banking  association 
by  an  ofllcer  or  agent  being  a  misdemeanor,  under  Kev.  St.  {  5209,  the 
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defendant  In  a  prosecation  for  such  defense  is  entitled  to  only  three  per- 
emptory diallenges  to  the  Jury. 

-Jewett  T.  United  States,  100  Fed.  832 41  a  a  A.  88 

LACHES. 

Effect  in  equity,  see  "Equity,"  S  2. 

LANDS. 

See  "PubUc  Lands." 

LAW  OF  THE  CASE. 

8ee  "Appeal  and  Error,**  |  8. 

LETTERS  PATENT. 

For  inventions,  see  "Patents." 

LIBEL  AND  SLANDER. 

I   1.    Words  and  acts  aotionahle,  and  liability  therefor. 

PiU)Usbed  words  are  actionable  when  they  impute  to  anoth»  any  act, 
the  tendency  of  which  is  to  disgrace  him  or  to  deprive  him  of  the  con- 
fidence and  good  wiU  of  society,  or  lessen  its  esteem  for  hinL 

— Culmer  v.  Oanby,  101  Fed.  196 41  C.  C.  A.  302 

The  publication  by  an'  employer,  out  of  motives  of  malice,  ill  will,  or 
revenge,  of  a  notice  to  his  employ^  requesting  them  not  to  trade  with  an- 
other, and  intimating  that*  those  who  do  so  will  incur  the  displeasure  of 
their  employer,  manifestly  to  the  prejudice  of  their  employment,  is  llbelons. 
— Hanchett    v.    Chiatovich,    101    Fed.    742 41  0.  C.  A.  648 

Words  used  in  a  publication  which  are  not  actionable  In  themselves  may 
become  so,  if  from  their  connection  they  convey  a  covert  or  hidden  mean- 
ing which  is  libelous,  and  are  understood  in  their  concealed  or  hidden 
sense  by  those  who  read  them. 

—Hanchett   v.    Chiatovich,    101    Fed.    742 41  C.  C.  A.  648 

f  2.    Aotioas. 

A  demurrer  to  a  petition  in  an  action  for  libel  can  only  be  sustained 
where  the  court  can  affirmatively  say  that  the  publication  c<Hnplalned  of 
is  incapable  of  any  reasonable  construction  which  will  raider  the  words 
defamatory. 

—Culmer  V.  Oanby,  101  Fed.  195 41  a  0.  A.  302 

If  the  publication  complained  of  in  an  action  for  libel,  giving  to  the 
language  its  ordhiary  and  usual  meaning,  is  actionable  without  averment 
of  special  damage,  the  petition  will  not  be  demurrable  on  the  ground  that 
it  does  not  state  a  cause  of  action,  because  of  innuendoes  that  attribute 
a  meaning  to  words  which  they  will  not  bear. 

—Culmer  ▼.  Oanby,  101  Fed.  195 41  a  O.  A.  302 

A  petition  for  libel,  which  sets  forth  a  publication  by  defendant,  char- 
ging plaintiff  with  making  fraudulent  representations  in  the  sale  of  certain 
patents,  for  which  defendant  has  commenced  an  action  for  $10,000  dam- 
ages, and  also  with  carrying  away  certain  personal  property  belonging  to 
defendant,  and  using  same  in  the  manufacture  of  an  article  against  the 
patent  rights  of  defendant,  presents  a  case  for  the  jury,  as  to  its  applica- 
tion and  meaning,  under  proper  instructions  as  to  what  constitutes  a  libel- 
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0U8  publication,  and  Is  not  therefore,  subject  to  demurrer  on  the  ground 
that  the  petition  does  not  state  a  cause  of  action. 

— Cuhner  V.  Canby.  101  Fed.  196 41  0.  C.  A.  302 

In  an  action  for  publishing  a  notice  wherein  defendants  stated  that 
plaintiff  entertained  feelings  of  animosity  towards  defendants,  and  that  his 
actions  had  tended  to  interfere  with  their  business,  and  that  his  expressed 
intentions  were  to  further  interfere  with  and  embarrass  defendants  in 
their  business,  and  requesting  their  employes  not  to  associate  with  him  or 
disclose  to  him  any  facts  concerning  defendants'  business,  and  suggesting 
that  none  of  defendants*  employes  trade  with  plaintiff,  it  was  not  error 
for  the  court  to  leave  It  to  the  jury  to  determine  from  all  the  facts  and 
circumstances  of  the  case  whether  defendants  meant  to  charge  that 
plaintiff  was  not  a  fit  or  proper  person  for  their  employes  to  associate  with, 
and  whether  it  was  so  understood  by  the  persons  in  the  community  who 
read  the  notice. 

— Hanchett    v.    Chlatovich,    101    Fed.    742 41  C.  O.  A.  648 

In  an  action  for  publishing  a  notice  wherein  defendants  requested  their 
employds  to  refrain  from  associating  with  or  trading  with  plaintiff,  the 
action  of  the  court  in  leaving  it  to  the  jury  to  determine  whether  or  not 
the  publication  was  defamatory,  in  connection  with  an  instruction  that  the 
notice  was  capable  of  two  constructions, — one  harmless  and  the  other 
defamatory, — and  that  the  burden  of  showing  it  to  be  defamatory  was  on 
plaintiff,  if  erroneous,  is  In  favor  of  defendants,  since  any  false  publica- 
tion which  tends  to  injure  a  person  In  his  trade  or  profession,  or  which 
causes  him  to  be  shunned  or  avoided  by  his  neighbors,  will  be  presumed 
defamatory. 

— Hanchett   v.    Chlatovlch,    101    Fed.    742 41  0.  0.  A.  648 

LIENS. 

Effect  of  proceedings  In  bankruptcy,  see  "Bankruptcy,*'  |  1. 

A  contract  by  which  plaintiff  agreed  to  build  a  railroad  for  defendant, 
a  railroad  company,  and  was  to  receive  in  payment  bonds  of  the  defend- 
ant, which  it  was  authorized  to  Issue,  or  their  proceeds,  not  less  than  a 
certain  amount,  does  not  give  the  plaintiff  a  Hen  on  the  bonds,  which  re- 
mained in  the  possession  of  defendant 

—Strang  v.  Richmond,  P.  &  C.  R.  Co.,  101  Fed.  611.  .41  0.  C.  A.  474 

LIMITATION  OF  ACTIONS. 

Laches,  see  "Equity,"  |  2. 

I   1.    Statutes  of  limitation. 

By  a  statute  passed  In  Colorado  in  1861  (Sess.  Laws  1861,  p.  841)  it  was 
provided  that  actions  on  the  case  should  be  brought  within  six  years 
after  the  cause  of  action  accrued,  and  bills  for  relief  on  the  grounds  of 
fraud  within  three  years  from  the  time  of  the  discovery  of  the  fraud.  In 
1877  the  state  adopted  a  Code  of  Civil  Procedure,  by  which  the  distinction 
between  actions  at  law  and  suits  in  equity  was  abolished.  Held,  that  the 
change  in  the  form  of  action  did  not  affect  the  operation  of  the  prior  stat- 
ute of  limitations,  but  whether  an  action  based  upon  fraud  was  goveme<l 
by  the  limitation  of  three  or  six  years  depended  on  whether  it  was  in  siib- 
stance  an  action  on  the  case  or  for  equitable  relief. 

— Harkison  v.  Harkinson,  101  Fed.  71 41  0.  C.  A.  201 

The  term  "moneyed  corporations,"  as  used  in  Code  Civ.  Proc.  N.  Y.  § 
31>4,  which  prescribes  the  limitation  governing  actions  against  directors 
and  stockholders  of  moneyed  corporations,  if  defined  in  accordance  with 
the  new  corporation  law  of  1892,  is  broad  enough  to  include  a  mortgage 
trust  company  of  another  state,  authorized  to  issue  and  sell  its  debenture 

41  C.C.A.— 46 
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bonds  secured  by  mortgages.  If  it  does  basiness  within  the  state  of  New 
York. 

— Hobbs  V.  National  Bank  of  Commerce,  101  Fed.  75.  .41  C.  C.  A-  205 
Sand.  &  H.  Dig.  Ark.  18iH,  §  4818,  providing  that  all  actions  against  tne 
purchaser,  his  heirs  or  assigns,  for  the  recovery  of  lands  sold  at  judicial 
sales,  shall  be  brought  within  five  years  after  the  date  of  such  sale,  and 
not  thereafter,  cannot  be  invoked  to  sustain  the  title  to  land  acquired 
under  a  Judicial  sale  In  a  partition  suit  between  strangers  to  the  true 
title,  as  against  the  real  owner,  who  was  not  a  party  to  such  suit 

—Alexander  v.  Gordon,  101  Fed.  91 41  C.  C.  A.  228 

A  bill  against  the  receiver  of  a  railroad  alleged  that  defendant  sublet  to 
complainant  certain  premises  held  by  the  railroad  company  under  a  lease, 
and  that  It  was  agreed  that  the  price  of  certain  railroad  materials  fur- 
nished the  receiver  by  complainant  should  be  applied  in  payment  of  his 
rent,  as  well  as  the  rent  that  should  become  due  to  the  owner  of  the  prop- 
erty, but  that  defendant  failed  to  apply  the  same  to  the  rent  due  to  the 
owner  of  the  property,  by  reason  of  which  the  lease  to  the  company  was 
forfeited  and  complainant  evicted.  It  was  sought  to  charge  the  receiver,  as 
trustee  for  the  complainant,  with  the  amounts  so  received  which  the  de- 
fendant had  failed  to  apply  in  accordance  with  his  duty.  The  suit  was  not 
commenced  until  18  years  after  the  default  had  occurred  and  complainant 
had  been  evicted,  during  which  time,  however,  some  payments  had  been 
made  to  complainant  by  the  defendant  on  account  of  his  claim,  but  none 
within  the  last  9  years,  while  the  statute  of  the  state  limited  the  time 
for  bringing  such  actions,  whether  for  legal  or  equitable  relief,  to  ft 
years.  Held,  that  the  suit  was  governed  by  the  state  statute,  and  was 
barred  by  limitations  as  well  as  by  the  complainant's  laches. 

—Nash  V.  Ingalls,  101  Fed.  &45 41  C.  C.  A.  545 

The  statute  of  limitations  applies  to  a  contract  made  by  a  receiver,  the 
same  as  though  it  had  been  made  in  his  individual  capacity. 

—Nash  V.  Ingalls,  101  Fed.  045 41  C.  C.  A.  545 

§   2.    Compiitatioa  of  period  of  limitation. 

Under  the  statute  of  limitations  of  Nevada  (Gen.  St.  Nev.  §  3651),  which 
excludes  from  the  computation  of  the  time  within  which  an  action  must 
be  brought  the  time  the  debtor  shall  be  absent  from  the  state,  a  foreign 
corporation  cannot  plead  limitation  as  a  bar  to  a  suit  to  foreclose  a 
mortgage  on  property  situated  in  the  state,  executed  to  secure  an  indebt- 
edness of  the  corporation,  since,  having  been  out  of  the  state,  the  debt 
is  not  barred. 

-Hanchett  v.  Blair,  100  Fed.  817 41  C.  C.  A.  Tft 

Under  Gen.  St.  Kan.  1897,  c.  95,  §  12,  providing  that  an  action  for  relief 
on  the  ground  of  fraud  must  be  brought  within  two  years  after  the  discov- 
ery of  the  fraud,  an  action  for  the  recovery  of  money  paid  for  the  purchase 
of  notes  and  mortgages,  on  the  ground  of  false  representations  as  to  the 
value  of  the  security  and  the  solvency  of  the  mortgagors,  is  barred  after 
two  years  from  the  date  of  the  purchase  of  the  mortgages.  In  the  absence 
of  any  allegation  and  proof  that  the  fraud  complained  of  could  not,  with 
due  diligence,  have  been  discovered  within  that  time.  The  running  of  the 
statute  in  such  case  is  not  suspended  until  after  foreclosure,  and  the 
measure  of  plaintiff's  damage  determined  by  judicial  proceedings. 

—Thayer  v.  Kansas  Loan  &  Trust  Co.,  100  Fed.  901.  .41  C.  C.  A.  106 

Under  such  statute  the  possession  of  the  premises  is  not  an  element  in 
the  limitation  prescribed,  which  runs  from  the  date  of  the  sale,  regardless 
of  possession. 

—Alexander  v.  Gordon,  101  Fed.  91 41  C.  C.  A.  228 

Under  Sand.  &  H.  Dig.  Ark.  1894,  §  4841,  which  provides  that  when  an 
action  is  commenced  within  the  time  limited  by  the  statute  of  limitations, 
in  which  the  plaintiff  suffers  a  nonsuit,  etc.,  he  may  commence  a  new  action 
within  one  year  thereafter,  the  record  in  an  equity  suit  to  recover  pos- 
session of  land,  which  was  dismissed  without  prejudice,  is  admissible  to- 
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avoid  the  bar  of  limitation  In  an  action  of  ejectment  for  the  same  land 
commenced  within  a  year  thereafter  by  the  same  plaintiffs,  claiming  in 
the  same  right,  and  against  the  successors  In  interest  of  the  former  de- 
fendant. 

—Alexander  v.  Gordon,  101  Fed.  91 41  C.  C.  A.  228 

Where  an  action  was  brought  In  the  name  of  the  treasurer  of  a  state, 
and  on  demurrer  the  complaint  was  amended  by  substituting  the  name 
of  the  state  as  plaintiff,  such  amendment  made  no  change  in  the  cause 
of  action,  or,  in  fact,  in  the  real  parties,  and  related  back  to  the  com- 
mencement of  the  action  for  the  purposes  of  the  statute  of  limitations. 
—McDonald  v.  State  of  Nebraska,  101  Fed.  171 41  C.  0.  A.  278 

Amendments  to  a  petition  against  a  railroad  receiver  to  recover  damages 
for  the  death  of  an  employ^  do  not  constitute  new  suits  for  the  purpose 
of  limitations,  where  the  substantive  cause  of  action  in  both  original  and 
amended  petitions  was  the  negligence  of  the  receiver. 

—Cincinnati,  N.  O.  &  T.  P,  Ry.  Co.  v.  Gray.  101  Fed.  623 

41  0.  C.  A.  535 

Code  Va.  S  2034,  as  amended  by  Acts  1803-94,  provides,  among  other 
things,  that  if  In  any  action  commenced  within  due  time  the  plaintiff 
shall  bring  the  wrong  form  of  action,  and  judgment  shall  be  rendered 
against  him  solely  on  that  ground,  'Mn  every  such  case,  notwithstanding 
the  expiration  of  the  time  within  which  a  new  action  must  otherwise  have 
been  brought,  the  same  may  be  brought  within  one  year  after  such  ♦  ♦  ♦ 
judgment  against  the  plaintiff,  but  not  after:  provided,  however,  that  the 
time  that  any  such  action  or  suit  first  brought  shall  be  pending  in  any 
appellate  court  shall  not  be  Included  in  the  computation  of  said  year." 
HMy  that  such  year  does  not  run  from  the  judgment  of  the  appellate  court, 
but  from  that  of  the  lower  court,  excluding  from  the  computation  the  time 
during  which  the  action  was  pending  in  the  appellate  court. 

—Bradley  Salt  Co.  v.  Norfolk  Importing  &  Exporting  Co.  of  Virginia, 
101   Fed.   681 41  C.  C.  A.  000 

}   3«    PleadiaSf  eTldeaoe,  triaL  and  review. 

The  defense  of  limitation  is  a  personal  one,  which  may  be  pleaded  by 
the  debtor  or  waived;  and,  when  a  corporation  which  has  given  a  mort- 
gage does  not  make  such  defense  to  a  suit  for  foreclosure.  It  cannot  be 
pleaded  by  one  to  whom  the  corporation  has  contracted  to  sell  the  prop- 
erty, but  who  has  not  been  vested  with  either  the  full  equitable  title  or 
possession  under  his  contract. 

— Hanchett  v.  Blair,  100  Fed.  817 41  C.  0.  A.  76 

LITERARY  PROPERTY. 

See  "Copyrights.*^ 

LOAN  COMPANIES. 

See  "Building  and  Loan  Associations." 

MASTER  AND  SERVANT. 

I   1.    Blaster's  liability  for  injuries  to  serrMit. 

A  mining  company,  which  erects  a  stull  or  platform  across  a  narrow 
and  dark  fissure  in  Its  mine,  70  feet  from  the  bottom,  on  which  its  em- 
ployes are  required  to  work,  is  bound  to  the  exercise  of  reasonable  care 
to  see  that  the  timbers  are  of  adequate  strength  and  number,  and  securely 
fastened,  to  render  It  a  safe  place  on  which  to  work. 

— Westland  v.  Gold  Coin  Mines  Co.,  101  Fed.  59 41  a  0.  A.  183 

PlaintifTs  husband  was  killed,  with  other  workmen,  by  the  breaking 
and  falling  of  a  stull  in  defendants  mine,  on  which  he  was  working  in 
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stoping  ore  70  feet  from  the  bottom.  The  stull  was  erected  by  defendant 
by  placing  lagging  on  timbers  mnning  across  a  fissure  in  which  it  was 
built,  and  supported  in  its  sides,  and  was  intended  to  be  of  sufficient 
strength  to  sustain  the  weiglit  of  20  feet  of  earth  and  rock  upon  its  top, 
although  there  was  but  9  feet  in  depth  upon  it  when  it  broke  and  feU. 
Held,  that  the  fact  of  its  falling  under  such  circumstances  was  in  itself 
'evidence  from  which  a  jury  might  infer  that  it  had  not  been  properly 
constructed*  and  that,  when  taken  in  connection  with  the  fact  that  a  num- 
ber of  the  cross  timbers  were  brok^i  in  the  middle,  and  with  the  testimony 
of  two  competent  witnesses,  who  stated  their  opinions  that  the  timbers 
were  insufficient  in  strength  or  number  to  carry  the  load  placed  upon  them, 
it  could  not  be  held,  as  matter  of  law,  that  defendant  was  not  negligent 
but  the  question  was  one  for  the  Jury. 

— Westland  v.  Gold  Coin  Mines  Co.,  101  Fed.  69 41  a  0.  A.  193 

PlaintifTs  intestate,  who  was  employed  as  switchman  in  defendant's 
yard,  haying  occasion  to  couple  two  ears,  on  one  of  which  the  drawbar 
was  higher  than  on  the  other,  making  it  difficult  to  couple  the  same  with 
a  straight  link,  went  in  between  the  cars,  and,  having  completed  the  coup- 
ling, attempted  to  step  out  from  between  the  cars  onto  the  planking  in 
the  highway  crossing,  but  the  planks  were  so  uneven  that  his  foot  caught 
or  slipped  thereon,  and  he  was  thrown  under  the  cars.  As  he  slipped, 
decedent  grasped  the  grab  iron,  and  endeavored  to  jump  out  from  under 
the  car,  and  was  about  to  accomplish  this,  when  his  foot  slipped  into  a 
hole  between  the  ends  of  two  ties,  and  he  was  run  over  by  the  cars  and 
killed.  Held,  that  the  court  properly  left  it  to  the  jury  to  determine 
whether  the  condition  of  the  plank  at  the  crossing  was  the  proximate  cause 
of  the  injury. 

— Herrick  T.  Qulgley.  101  Fed.  187 41  C.  O.  A.  294 

There  being  evidence  that  the  deceased  had  succeeded  in  making  the 
coupling,  and  would  have  stepped  out  from  the  moving  train  but  for  the 
presence  of  the  upturned  plank,  upon  which  he  stumbled  and  partiaUj 
fell,  and  there  being  no  proof  tending  to  show  that  deceased  knew  of, 
or  had  reason  to  anticipate,  the  defect  in  the  crossing,  the  court  properly 
left  it  to  the  jury  to  determine  whether  the  intestate  was  guilty  of  neg- 
ligence that  contributed  to  the  injury,  under  an  instruction  that,  if  de- 
ceased knew  of  the  defect  in  the  crossing,  and  that  it  was  more  danger- 
ous to  couple  moving  cars  under  such  circumstances,  and  had  power  to 
cause  the  cars  to  come  to  a  stop  before  making  the  coupling,  and,  not- 
withstanding such  knowledge,  made  the  coupling  while  the  cars  were 
moving,  he  was  guilty  of  contributory  negligence,  and  his  representatives 
could  not  recover. 

—Herrick  v.  Qulgley,  101  Fed.  187 41  a  C.  A  294 

It  appearing  that  the  crossing  where  plaintiiTs  intestate  slipped  bad 
been  out  of  repair  for  some  time  prior  to  the  accident  the  court  properly 
left  the  question  of  defendant's  negligence  in  that  regard  to  the  jury, 
imder  an  instruction  that  it  was  the  duty  of  defendant  to  keep  the  cros^ 
Ing  in  a  reasonably  safe  condition  for  the  use  of  its  employes,  and  that. 
If  It  had  been  out  of  repair  for  several  days  before  the  accident  and  de- 
fendant's attention  had  been  called  to  it,  and  it  failed  to  repair  it  the 
company  would  be  guilty  of  negligence. 

—Herrick  V.  Qulgley,  101  Fed.  187 41  a  C.  A  294 

Defendant  having  put  in  evidence  a  city  ordinance  prohibiting  it  from 
using  the  crossing  where  plaintifTs  Intestate  was  injured  for  the  storage 
of  cars,  and  from  permitting  loaded  and  unloaded  cars  to  stand  thereon, 
the  court  properly  Instructed  the  jury  that  defendant  could  not  plead 
its  obligation  thereunder  as  a  defense  to  an  action  for  an  injury  to  one 
of  its  employes,  caused  by  its  failure  to  keep  the  crossing  in  repair. 

— Herrick  V.  Qulgley,  101  Fed.  187 41  C.  C.  A  294 

In  an  action  by  a  servant  against  the  master  to  recover  for  personal 
injuries,  on  the  ground  of  the  failure  of  defendant  to  furnish  reasonably 
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safe  appliances,  where  the  facts  are  substantially  undisputed,  and  the 
conclusion  that  there  was  a  negligent  omission  of  duty  by  defendant  is 
one  at  which  all  reasonable  men  must  have  arrived  therefrom,  the  question 
of  liability  becomes  one  of  law,  and  it  Is  not  error  for  the  court  to  instruct 
the  jury  that  the  right  to  recover  is  established,  and  submit  to  them  only 
the  question  of  damages. 

—Toledo  Brewing  &  Malting  Co.  v.  Bosch,  101  Fed.  530 

41  C.  O.  A.  482 

A  master  Is  not  relieved  from  the  positive  personal  duty  which  he  is 
under  to  the  servant  by  letting  woric  to  a  contractor,  and  he  cannot  avoid 
liability  for  an  injury  to  the  servant  due  to  the  dangerous  condition  of 
appliances  which  he  is  required  to  use,  on  the  ground  that  such  dangerous 
condition  was  caused  by  the  negligent  acts  of  an  independent  contractor, 
whom  the  master  had  employed  to  make  certain  repairs  about  the  premises. 

—Toledo  Brewing  &  Malting  Go.  v.  Bosch,  101  Fed.  530 

41  C.  O.  A.  482 

The  general  yard  master  and  a  yard  foreman  in  the  switch  yards  of  a 
railroad  company  are  fellow  servants. 

—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Gray,  101  Fed.  623 

41  C.  C.  A.  535 

The  receiver  of  a  railroad  substituted  a  new  and  different  switch  for  one 
formeriy  used  in  a  switch  yard.  The  new  switch  was  a  reasonably  safe 
appliance,  and  properly  constructed,  but  it  operated  in  a  different  manner 
from  the  former  one,  and,  under  very  probable  conditions,  was  dangerous 
to  those  using  it,  and  not  acquainted  with  its  operation,  but  no  regula- 
tions as  to  its  use  or  other  instructions  were  glv^i  the  employ^  In  the 
yard.  Within  two  or  three  days  after  the  switch  was  put  in  a  car  was 
derailed  in  attempting  to  pass  over  it,  and  a  yard  foreman  who  was  riding 
thereon  was  IdUed,  under  circumstances  clearly  indicating  that,  if  he  had 
known  the  manner  in  which  the  switch  was  operated,  the  accident  would 
not  have  occurred.  Held,  that  the  receiver  was  liable  for  having  failed 
in  his  duty  to  give  proper  instructions. 

—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Gray,  101  Fed.  623 

41  a  C.  A.  535 

MORTGAGES. 

# 

I   1.    Coastmotlon  and  operation. 

Where  a  debtor,  whose  notes  were  Indorsed  or  otherwise  secured  by  sev- 
eral persons  as  sureties,  gave  them  a  mortgage  on  his  property,  conditioned 
to  indenmify  such  sureties  against  all  loss  or  damage  on  the  debts  on 
which  they  **may  be  bound  as  sureties  as  aforesaid,  or  may  become  here- 
after bound  as  sureties,  to  the  amount  of  $25,000,  within  four  years  from 
the  date  hereof,"  held,  that  the  mortgage  was  not  to  be  construed  as  con- 
fining the  indemnity  to  the  liability  of  the  mortgagees,  as  sureties,  then 
existing,  or  to  mere  renewals  of  paper  on  which  they  were  already  bound, 
but  that,  the  original  debt  being  paid  off  and  new  debts  contracted  within 
the  four  years,  on  which  the  mortgagees  became  sureties,  they  were  pro- 
tected by  the  mortgage,  to  the  extent  of  $25,000,  against  such  new  indebt- 
edness. 

—Courier-Journal  Job-Printing  Co.  v.  Schaefer-Meyer  Brewing  Co., 
101  Fed.  699;    In  re  First  Nat  Bank,  Id 41  C.  C.  A.  614 

A  mortgage  to  secure  future  advances,  or  future  liabUity  of  the  mort- 
gagee as  surety  for  the  mortgagor,  constitutes  a  continuing  security  for  the 
time  and  to  the  amount  fixed.  When  a  particular  advance  or  liability  is 
incurred  and  l)aid  off,  wholly  or  in  part,  the  mortgaj^e.  if  so  intended  by  the 
parties,  will  continue  as  a  security  for  new  advances  or  new  liabilities  made 
within  the  limit  fixed. 

— Courier^Toumal  Job-Printing   Co.   v.   Schaefer-Meyer  Brewing  Co., 
101  Fed.  699;    In  re  First  Nat  Bank,  Id 41  C.  C.  A.  614 
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MUNICIPAL  CORPORATIONS. 

See  "Counties." 

i   1.    Fiscal  Bummceaieat,  piibllo  debt,  aeewitieft,  amd  tmutioB. 

A  recital  in  negotiable  municipal  bonds,  by  the  authorities  authorized 
to  issue  such  bonds  upon  certain  conditions,  that  all  such  conditions  hsTe 
been  complied  with,  is  conclusiTe  as  to  the  re^arity  of  all  proceedings 
precedent  to  their  issuance  in  favor  of  a  bona  fide  holder. 

—Pickens  Tp.  v.  Post,  99  Fed.  ©59 41  a  a  A.  1 

A  purchaser  of  negotiable  municipal  bonds  from  a  prior,  holder  acquires 

all  the  rights  of  such  prior  holder,  and  such  rights  cannot  be  affected  by 

his  own  knowledge,  at  the  time  of  his  purchase,  of  defenses  to  such  bonds. 

—Pickens  Tp.  v.  Post,  99  Fed.  659 41  C.  a  A.  1 

The  fact  that  negotiable  municipal  bonds  were  issued  by  one  with  whom 
they  had  been  deposited  in  escrow  by  the  municipality,  without  authority, 
cannot  afTect  their  validity  in  the  hands  of  a  purchaser,  who  had  no  knowl- 
edge of  the  conditions  upon  which  they  were  held. 

—Pickens  Tp.  v.  Post,  99  Fed.  659 41  C.  C  A.  1 

A  bona  fide  purchaser  of  municipal  bonds  before  maturity  is  not  affected 
with  constructive  notice  of  a  suit  respecting  the  validity  of  the  statute  under 
which  such  bonds  were  issued. 

—Pickens  Tp.  v.  Post,  99  Fed.  659 41  C.  a  A.  1 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  |  1. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

NEGLIGENCE. 

See  "Carriers,"  |  1;   "Shipping,"  §  2. 
Employers,  see  "Master  and  Servant,"  i  1. 
Railroad  companies,  see  "Railroads,"  §  1. 

S   1.    Aotioms. 

Evidence  that,  after  plaintiff  was  injured  by  falling  into  a  sunken  box 
at  defendant's  railroad  station,  such  box  was  removed,  is  not  admissible, 
if  objected  to,  for  the  purpose  of  establishing  the  previous  negligence  of 
defendant  in  maintaining  it  where  it  was. 

—Southern  Pac.  Co.  v.  Hall,  100  Fed.  760 41  C.  C.  A.  60 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

OFFICERS. 

Bank  officers,  see  "Banks  and  Banking,"  f  1, 
Postmasters,  see  "Post  Office,"  §  1. 
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OPINION  EVIDENCL 

In  cItU  actions,  see  "ETldence,"  {  3. 

ORDERS. 

Review  of  appealable  orders,  see  ''Appeal  and  Error.** 

PAROL  EVIDENCE. 

In  ciTil  actions,  see  '^Evidence,"  f  2. 

PARTIES. 

See  "Assignments,"  §  1. 

On  appeal  or  writ  of  error,  see  ''Appeal  and  Error/'  t  2. 

PARTITION. 

§    1.    Actions  for  partitioii. 

When  a  party  is  permitted  to  intervene  in  a  suit  for  partition  because  he 
claims  to  hold  an  estate  in  common  with  the  other  parties  to  the  suit, 
he  cannot  in  that  suit  set  up  a  title  adverse  to  the  common  title,  but  to  as- 
sert such  title  he  must  proceed  in  an  independent  action  at  law. 

—West  V.  East  Coast  Cedar  Co.,  101  Fed.  615 41  C.  C.  A.  628 

Where  the  title  of  a  complainant  in  a  suit  for  partition  is  not  denied,  but 
only  the  quantum  of  his  interest  is  disputed,  the  court  has  jurisdiction  to 
determine  the  interests  of  the  respective  parties,  and  there  is  no  occasion 
for  ordering  an  issue  at  law,  or  for  suspending  the  cause  in  equity  until 
an  action  at  law  has  been  had,  for  the  purpose  of  trying  title. 

—West  V.  East  Coast  Cedar  Co.,  101  Fed.  615 41  C.  C.  A.  528 

A  part  owner  of  a  tract  of  land  who  is  not  made  a  party  to  a  suit  for 
its  partition,  but  who  claims  as  a  tenant  in  common  with  the  parties,  and 
from  the  same  source  of  title,  may  properly  be  allowed  to  become  a  party 
by  Intervention,  being  in  fact  a  necessary  party  to  a  decree  for  its  parti- 
tion. 

—West  V.  East  Coast  Cedar  Co.,  101  Fed.  615 41  C.  0.  A.  528 


PARTNERSHIP. 

I   1.    Rlclitfl  and  llAliilitles  ms  to  tUrd  persons. 

An  individual  creditor  of  a  partner,  who  attaches  partnership  property 
for  his  debt,  acquires  a  lien  upon  the  interest  of  his  debtor  in  the  attached 
property  subordinate  to  that  of  partnership  creditors  who  attach  subse- 
quently. 

—New  York  Commercial  Co.  v.  Francis,  101  Fed.  16.  .41  0.  C.  A.  167 

I   2.    Rotlrement  and  admission  of  partners. 

Where  a  partnership,  after  taking  in  a  new  member,  treated  property 
of  the  old  firm  as  that  of  the  new,  pledging  the  same  for  its  debts,  the 
presumption  is  that  such  property  constitutes  assets  of  the  new  firm  as 
to  its  creditors,  although  the  new  partner  contributed  no  capital,  and  there 
was  no  agreement  between  the  partners  as  to  the  ownership  of  such  prop- 
erty. 

—New  York  Commercial  Co.  v.  Francis,  101  Fed.  16.  .41  C.  C.  A.  167 
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PASSENGERS. 

See  "Carriers."  t  1. 

PATENTS. 

I   1.    PatentablUty. 

The  statement  of  a  process  by  a  patentee,  to  be  sustainable,  must  not 
only  clearly  distinguish  the  old  from  the  new,  so  that  the  novelty  clahned 
is  obvious,  but  must  point  out  the  new  steps  so  definitely  that  one  wish- 
ing to  use  that  process  for  the  production  of  the  desired  product  will  haTe 
a  clear  chart  before  his  eye. 

— Cerealine  Mfg.  Co.  v.  Bates,  101  Fed.  272 41  a  C.  A-  341 

The  mere  bringing  together  of  elements  selected  from  old  machines,  to 
perform  the  same  functions  which  they  severally  performed  in  the  ma- 
chines from  which  they  were  taken,  and  producing  the  same  result,  is 
not  Invention. 

—Campbell  Prin ting-Press  A  Mfg.  Co.  v.  Duplex  Printing-Press  Co., 
101   Fed.   282 41  C.  a  A-  351 

The  art  of  painting  on  canvas  or  paper  is  so  nearly  allied  to  that  of  paint- 
ing or  decorating  clay  ware  that  no  patentable  invention  is  involved  in 
transferring  the  use  of  an  atomizer  for  applying  pigments  from  one  art 
to  the  other. 

—Fry  V.  Rookwood  Pottery,  101  Fed.  723 41  a  a  A.  6% 

f  8.    Constmctioii  and  ctperatiiia  of  letters  patent, 

A  patentee  cannot  broaden  the  claims  of  bis  patent  to  cover  ground  he 
yielded  to  meet  objections  of  the  patent  oftice,  and  which  was  one  of 
the  terms  on  which  he  obtained  the  grant. 

—Campbell  Printing-Press  &  Mfg.  Co.  v.  Duplex  Printing-Press  Co., 
101   Fed.   282 41  0.  a  A.  351 

A  patentee,  although  not  a  pioneer  inventor,  but  an  improver  only,  is 
entitled  to  a  reasonable  range  of  equivalents,  measured  by  the  advance  he 
has  made  over  older  machines,  and  is  not  limited  to  the  specific  form 
claimed  and  described,  unless  he  has  expressly  so  limited  himself,  or  unless 
such  limitation  is  necessary  in  order  to  save  his  patent  from  anticipatloiL 
— McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  101  Fed.  716 

41  a  a  A.  e27 

i  3.    Infringement. 

The  rtue  that  the  validity  of  a  patent  must  be  clearly  shown  by  the 
proofs  to  warrant  the  granting  of  a  preliminary  injunction  in  a  suit  for 
its  infringement,  unless  supported  by  public  acquiescence  or  prior  adjadl- 
cation,  applies  also  to  the  question  of  infringement;  and, '  although  the 
validity  of  the  patent  has  been  established  by  prior  adjudications,  unless 
they  also  cover  the  issue  as  to  infringement,  the  proof  of  infringement 
must  be  clear,  or  the  injunction  should  be  denied. 

—Hatch  Storage  Battery  Co.  v.  Electric  Storage  Battery  Co.,  100  Fed. 
975    41  C.  C.  A.  133 

Complainants  in  patent  cases  must  be  careful  to  limit  their  decrees  and 
decretal  orders  to  precisely  what  was  determined  by  the  cotirt,  under  pen- 
alty of  being  subjected  to  costs  ofl  appeal  therefrom. 

—Hatch  Storage  Battery  Co.  v.  Electric  Storage  Battery  Co.,  100  Fed. 
975    41  C.  C.  A.  133 

On  an  appeal  from  an  order  granting  or  continuing  a  preliminary  in- 
junction, the  court  below  having  followed  an  adjudication  at  circuit  sus- 
taining the  patent  after  contest  upon  pleadings  and  proofs,  such  adjudi- 
cation is  to  be  given  the  same  weight  it  should  have  before  the  chrcuit 
court.  In  the  absence  of  some  controlling  reason  requiring  it,  an  appeal 
from  such  an  interlocutory  order  cannot  be  used  for  the  review  of  the 
final  adjudication  on  which  it  was  based. 

—Consolidated  Fastener  Co.  v.  Hays,  100  Fed.  084.  .41  a  C.  A.  142 


Digitized  by 


Google 


INDEX.  729 

Testimony  of  prior  use,  presented  by  ex  parte  affidavits  on  the  bearing 
of  a  motion  for  injmiction,  after  an  adjudication  of  tbe  validity  of  tbe 
patent,  is  to  be  accepted  with  caution,  and  must  be  dear  and  convincing, 
to  warrant  what  is  substantially  a  reversal  of  an  adjudication  at  tinal 
hearing. 

—Consolidated  Fastener  Co.  v.  Hays,  100  Fed.  984.  .41  C.  C.  A.  142 

The  mere  introduction  of  prior  patents  on  the  hearing  of  a  motion  for 
a  preliminary  injunction,  where  the  patent  has  previously  been  adjudged 
valid  on  a  final  hearing,  does  not  change  the  effect  of  such  adjudication, 
unless  they  indicate  that  the  prior  art  knew  of  devices  not  indicated  by 
the  patents  in  proof  before  the  Judge  who  made  It 

—Consolidated  Fastener  Co.  v.  Hays,  100  Fed.  964.  .41  C.  C.  A.  142 

Infringement  of  a  patented  metal  button,  consisting  of  a  socket  member 
and  a  spring  stud,  is  not  avoided  by  transposing  the  resiliency  from  the 
stud  to  the  socket,  by  using  a  solid  stud  and  slitting  the  socket,  tbe  funda- 
mental structure  of  which  remains  unchanged;  such  change  being  merely 
the  addition  of  a  new  function  to  tbe  socket  member,  which  in  no  way 
changes  the  action  of  the  patented  combination. 

—Consolidated  Fastener  Co.  v.  Hays,  100  Fed.  964.  .41  C.  C.  A.  142 

An  infringer  Is  liable  for  the  entire  profits  made  by  the  manufacture 

and  sale  of  an  article  containing  the  patented  device,  where  it  appears 

that,  but  for  the  patented  feature,  the  article  would  not  have  been  salable. 

—Wales  v.  Waterbury  Mfg.  Co..  101  Fed.  126 41  C.  O.  A.  250 

The  owner  of  a  process  patent  is  not  entitled  to  a  preliminary  Injunc- 
tion, in  a  suit  for  infringement,  restraining  tbe  defendant  from  vending 
articles  made  in  Infringement  of  the  patented  process. 

— Welsbach  Light  Co.  v.  Union   Incandescent  Light  Co..  101   Fed. 
181    41  C.  C.  A.  256 

A  license  given  by  tbe  owner  of  a  patent  to  Import  and  sell  in  this 
country  the  fabric  of  the  patent  on  payment  of  a  royalty  of  two  cents 
per  yard  thereon,  contained  a  covenant  by  the  licensee  not  to  handle  or 
serve  as  commission  agent  for  any  goods  of  such  description  made  in 
this  country  by  any  pei*son,  firm,  or  corporation  not  licensed  under  the 
patent,  "unless  he  pays  the  royalty  thereon  himself,  it  being  understood, 
however,  that  but  one  royalty  shall  be  paid  on  such  goods  or  any  fabric 
coming  under  this  license,  whether  paid  by  manufacturer  or  seller.**  Held, 
that  such  provision  was  for  tbe  benefit  of  the  licensee  alone  by  permit- 
ting him  to  handle  the  fabric  made  in  this  country  without  payment  of 
royalty,  when,  but  only  when,  the  manufacturer's  royalty  had  been  paid 
thereon,  and  that  an  unlicensed  manufacturer,  having  no  connection  with 
the  contract,  could  not  avail  himself  of  such  provision  as  a  defense 
against  a  suit  for  infringement  on  the  ground  that  his  product  was  sold 
by  the  licensee  as  his  agent. 

— Hanifen  v.  Lupton,  101  Fed.  462 41  O.  C.  A.  462 

f  4.    Decisions  on  tlie  Talidlty,  oonstraotion,  and  infringement  of  par- 
tionlar  patents. 

The  Wales  patent.  No.  172,527,  for  an  improvement  In  lever  buckles, 
was  not  anticipated,  and  is  valid  as  to  claims  1,  2,  and  8. 

-Wales  V.  Waterbury  Mfg.  Co.,  101  Fed.  126 41  C.  a  A.  250 

Tbe  Gent  product  and  process  patent.  No.  223,847,  for  improved  alimen- 
tary products  from  com,  is  void  for  lack  of  novelty  and  invention. 

— Cereallne  Mfg.  Co.  v.  Bates,  101  Fed.  272 41  C.  C.  A.  841 

The  Kidder  patent.  No.  201,521,  for  a  printing  machine,  cannot  be  con- 
strued as  embodying  a  pioneer  invention;  and  his  doableK*y Under  con- 
struction, in  which  the  two  type-beds  were  shown  in  a  vertical  position, 
and  facing  each  other,  cannot  be  held  to  cover  a  press  having  the  type- 
beds  horizontal,  one  above  the  other,  and  both  facing  upward,  as  de- 
scribed in  the  Cox  parent.  No.  478,503. 

—Campbell  Printing-Press  &  Mfg.  Co.  v.  Duplex  Prlnting-Press  Co., 
101   Fed.   282 41  C.  C.  A.  351 
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The  Swett  patent.  No.  314,204,  for  a  staple  fastener  for  wooden  vessels, 
discloses  invention,  and  is  not  void  for  anticipation  or  prior  use;  also,  hdd 
infringed. 

—Acme  Flexible  Clasp  Co.  v.  Cary  Mfg.  Co.,  101  Fed.  269 

41  a  a  A-  338 

The  Mead  patent.  No.  325,430,  for  improvement  in  buttons,  construed, 
and  held  infringed  as  to  claim  2  by  the  device  of  the  Pringle  patent.  No. 
600,114. 

—Consolidated  Fastener  Co.  v.  Hays,  100  Fed.  984.  .41  C.  C.  A.  142 

The  Brush  patent  No.  337,299,  for  improvements  in  secondary  batteries, 
claim  3,  is  sufficiently  broad  to  cover  any  secondary  battery  which  consists 
of  metallic  plates,  layers  of  active  material,  and  a  mechanical  support 
which  gives  electrical  contact  between  them,  and  is  infringed  by  a  battery 
in  which  the  active  material  is  first  cemented  to  the  surfaces  of  noncon- 
ducting porous  battery  plates,  and  then  brought  in  contact  with  the  surfaces 
of  the  lead  plates,  and  there  held. 

—Hatch  Storage  Battery  Co.  v.  Electric  Storage  Battery  Co.,  100  Fed. 
976    41  C.  C.  A.  133 

The  Stonemetz  patent.  No.  376,053,  for  a  web  printing  machine,  de- 
scribes a  machine  which  is  in  no  sense  a  primary  invention,  in  view  of 
the  prior  art  but  at  most  a  bringing  together  of  old  elements,  with  a 
slight  variation  in  respect  to  some  of  them,  in  which  variation  rests  what- 
ever of  novelty  there  is  in  the  invention;  and,  as  so  limited,  the  patoit 
is  not  infring^  by  a  press  made  in  accordance  with  the  Cox  patent  No. 
478,503. 

—Campbell  Printing-Press  &  Mfg.  Co.  v.  Duplex  Prlnting-Fress  Co., 
101  Fed.   282 41  C.  a  A.  351 

The  Stokes  patents,  Nos.  376,400  and  397,254,  for  improvements  in  rasp- 
cutting  machines,  are  neither  for  primary  inventions,  and  the  claims  must 
be  limited  to  the  specific  combinations  described.  As  so  construed,  kdd 
not  infringed. 

—Stokes  Bros.  Mfg.  Co.  v.  Heller,  101  Fed.  266 41  a  a  A.  335 

The  Stokes  patent.  No.  397,254,  for  improvements  in  rasp-cutting  ma- 
chines, held  not  infringed. 

—Stokes  Bros.  Mfg.  Co.  v.  Heller,  101  Fed.  266 41  a  C.  A.  335 

The  Fry  patent  No.  399,029,  for  an  hnprovement  in  the  art  of  decorat- 
ing pottery  ware,  is  void  for  want  of  patentable  invention  and  for  antici- 
pation, particularly  by  the  "air  brush'*  or  atomizer  for  applying  pigments 
to  all  surfaces,  patented  by  Peeler  and  improved  by  Walkup. 

—Fry  V.  Rookwood  Pottery,  101  Fed.  723 41  C.  C.  A.  634 

The  Rawson  patent  No.  407,963,  for  the  production  of  incandescent 
mantles,  is  for  a  process,  and  not  for  a  product. 

— Welsbach  Light  Co.  v.  Union  Incandescent  Light  Co.,  101   Fed. 
131    41  C.  C.  A.  255 

The  Cutter  patent  No.  437.667,  for  improvements  in  electrical  switdies, 
as  to  claims  4  and  5,  is  void  for  lack  of  patentable  invention. 

—Cutter  Electrical  &  Mfg.  Co.  v.  Anchor  Electric  Co.,  101  Fed.  120. . 

41  C.  C.  A.  246 

The  Hoyt  patent  No.  446,230.  for  an  improvement  in  grain-drills,  covers 

improvements  of  merit  over  prior  machines,  and  is  entitled  to  a  reasonable 

range  of  equivalents.    As  so  construed,  held  infringed  as  to  claims  1,  2,  3, 

4,  and  5. 

— McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  101  Fed.  716 

41  C.  a  A.  627 
The  Orr  patent  No.  456,202,  for  a  fireproof  ceiling,  consisting  of  metallic 
lathing  embedded  in  a  plastic  material,  construed,  and  held  not  infringed. 

—New  Jersey  Wire-Cloth  Co.  v.  Merritt  101  Fed.  460 

41  C.  C.  A.  460 
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The  Dayton  patent,  No.  474,548,  for  a  swaging  machine,  Is  void  for 

anticipation  and  laclt  of  invention  in  view  of  the  prior  art,  and  especially 

of  the  Miller  patent.  No.  304,274,  and  the  Peck  patent,  No.  428,572,  both 

for  swaging  machines,  and  the  Brown  &  Sharpe  machine  for  cutting  screws. 

—Excelsior  Needle  Co.  v.  Morse-Keefer  Cycle-Supply  Co.,  101  Fed. 

448;    Morse-Keefer  Cycle-Supply   Co.   v.   Excelsior   Needle   Co., 

Id 41  C.  C.  A.  448 

The  Dayton  patent.  No.  492,576,  for  a  swaging  machine,  acting  In  com- 
bination with  an  automatic  feed  and  cutting  device,  as  to  the  first  four 
claims,  covering  broadly  the  application  of  feeding  and  cutting  devices, 
properly  timed,  to  swaging  machines,  and  claim  6,  is  void  for  want  of 
patentable  Invention,  and  anticipation  by  the  Kaiser  patent,  No.  33,707, 
for  a  needle  machine,  and  the  Breedon  machine,  for  making  wire  blanks. 
Claims  5,  8,  and  9,  In  so  far  as  they  cover  a  variable  connection  between 
the  cutter  plate  and  pinchers  for  determining  the  position  of  the  cutter. 
Involve  invention.  Also  held  Infringed  by  machines  made  under  the  Morse 
patent.  No.  588,648. 

—Excelsior  Needle  Co.  v.  Morse-Keefer  Cycle-Supply  Co.,  101  Fed. 
448;  Morse-Keefer  Cycle-Supply  Co.  v.  Excelsior  Needle  Co., 
Id 41  C.  C.  A.  448 

The  Van  Depoele  patent.  No.  495,443,  for  a  traveling  contact  for  electric 
railways.  Is  rendered  invalid  by  patent  No.  424,695,  previously  issued  to  the 
same  inventor  for  precisely  the  same  devices,  the  only  difference  being 
that  the  earlier  patent  states  an  additional  function  to  be  performed  by 
one  of  the  elements. 

-Thomson-Houston  Electric  Co.  v.  Jeffrey  Mfg.  Co.,  101  Fed.  121 

41  C.  C.  A.  247 

The  Perkins  patent.  No.  501,537,  claim  1,  for  a  "method  of  repairing 
asphalt  pavements,  which  consists  in  subjecting  the  spot  to  be  repaired  to 
heat,  adding  new  material,  smoothing  and  burnishing  it,  substantially  as 
described,"  cannot  be  limited  by  construction  to  a  method  In  which  the 
heating  is  done  by  means  of  sending  a  flame  blast  into  direct  contact  with 
the  pavement.  In  view  of  the  language  of  the  specification,  in  which  the 
patentee  expressly  states  that  **the  heating  of  the  surface  may  be  accom- 
plished in  various  ways,  and  by  means  of  various  forms  of  apparatus,  and 
•  ♦  ♦  I  do  not  limit  myself  to  any  particular  form  of  apparatus*';  and 
without  such  limitation  the  claim  Is  void  for  lack  cf  novelty.  In  view  of  the 
prior  art,  and  especially  of  the  French  patent  tc  Crochet. 

—United  States  Repair  &  Guaranty  Co.  v.  Assyrian  Asphalt  Co.,  100 
Fed.    965 41  C.  C.  A.  123 

The  Byram  design  patent.  No.  23,886,  for  a  design  for  trimming  for 
ladies'  underwear,  considered,  and  held  not  infringed. 

-Byram  v.  Friedberger,  100  Fed.  963 41  C.  C.  A.  121 

The  Koenen  design  patent,  No.  29.485,  for  a  design  for  an  eyeglass 
case,  is  void  for  lack  of  patentability  of  the  design  shown,  which  discloses 
no  new  or  original  features. 

—Koenen  v.  Drake,  101  Fed.  466 41  C.  C.  A.  466 


PATENTS  ENUMERATED. 

ENGLISH. 

886.  Printing  presses 859 

2,161.  Printing  presses 362 

4,690.  Printing  presses 358 

6,793.  Printing  presses  359 


UNITED  STATES. 
DESIGN. 
23,886.  Trimming  121, 


29,485.  Eyeglass  case 


122 

4t>(> 


ORIGINAL. 

9,993.  Printing  presses 359 

83,707.  Needle  machines   448.  458 

61,257.  Screw-cutting  machine   . . .  456 

53,668.  Batteries   135 

83,471.  Printing  presses    351) 

155,916.  Staple  fasteners 339 

172.527.  LeTer  buckles 250 

180,198.  Staple  fasteners  3:n) 

20.5,226.  Staple  fasteners  3:^ 

200.575.  Printing  presses  3(^4 

223,847.  Food  products    341 

244.2S2.  Staple  fasteners   33S» 

21>1,521.  Printing  machines 351 
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303,775.  Staple  fasteners  339 

306,469.  Printing  presses   3G2 

314,204.  Staple  fasteners  338 

320.240.  Lathing   4t>2 

825,430.  Buttons   142 

337,299.  Batteries 133.  135.  137 

362,882.  Buttons   145 

364.274.  Wire-swaging  machines   . . 

448,  451,  456.  457 

374,888.  Knitted  fabrics 463 

376.053.  Printing  machines   351 

376.144.  Swaging  machines 

449  452  454  465 
376,400.  Rasp-cutting  machines.. 335-337 
397,254.  Kasp-cutUng  machines..335,  337 
399,029.  DecoraUng  pottery  ware..  634 


407.963.  Incandescent  mantles   255 

424,695.  TroUey  raUways    247,  24S 

428,572.  Swaging  machines    . .  .448,  455 

437,667.  Electrical  switches    24*1 

446,230.  Grain-drills   tSS 

456,202.  Fireproof  ceilings   400,  461 

474,548.  Wire-swaging  machines   .. 

448,  449,  452,  455-459 

478,503.  Printing  machines 3r>l 

492,576w  Swaging  machines    . .  .448,  457 

495,443.  Trolley  railways    247,  248 

501,537.  Method    of    repairing    as- 
phalt pavements 123 

588,648.  \V  ire-swaging  machines  . .  448 
600,114.  Buttons 142.  145 


PENSIONS. 

Rev.  St.  §  4710,  proyldiDg  that  "no  money  on  accoont  of  pensions  shall 
be  paid  to  any  person  ♦  ♦  ♦  who  In  any  manner  voluntarily  engaged 
in  or  aided  or  abetted  the  late  Rebellion,"  was  not  repealed  by  implication 
by  Act  June  27.  1890  (20  Stat.  c.  634),  known  as  the  '^Dependent  Pension 
Act,"  but  applies  to  pensions  granted  or  applied  for  under  said  act;  and  a 
false  statement  in  that  regard,  made  under  oath  by  an  applicant  under  that 
act,  is  upon  a  matter  material  to  the  inquiry,  and  renders  him  subject  to 
prosecution  for  perjury. 

—United  States  v.  Hampton.  101  Fed.  714 41  a  a  A.  625 


PERSONAL  INJURIES. 

See  "Negligence." 

To  employ^,  see  "Master  and  Servant,"  f  !• 


PLEADING. 

See  "Equity."  §  3. 

Conformity  of  judgment  to  pleading,  see  "Judgment,"  §  1. 
Indictment  or  criminal  information  or  complaint,  see  'Indictment  and  Infor- 
mation." 
Statute  of  limitations,  see  "Limitation  of  Actions,"  §  3. 

$   1.    Amended  and  supplemental  pleadings  and  repleader. 

At  this  day  the  party  who  seeks  to  profit  by  an  error  or  mistake  In 
pleading  must  be  able  to  invoke  the  principle  upon  which  the  law  of  estop- 
pel is  founded. 

—McDonald  v.  State  of  Nebraska,  101  Fed.  171 41  a  C.  A.  278 

To  a  petition  filed  in  the  circuit  court  by  the  treasurer  of  the  state  of 
Nebraska  in  his  oflicial  capacity  against  the  receiver  of  an  insolvent  na- 
tional bank  to  recover  money  of  the  state  deposited  in  such  bank,  the  de- 
fendant demurred  on  the  ground  that  the  plaintifiT  had  no  legal  capacity 
to  bring  the  action,  which  could  alone  be  brought  by  the  state.  The 
court  sustained  the  demurrer  and  permitted  the  petition  to  be  amended 
by  the  substitution  of  the  name  of  the  state  as  plaintifiT.  Held^  that  the 
court  had  power,  under  Rev.  St  §  954.  as  well  as  under  the  statutes  of  the 
state  (Code  Civ.  Proc.  Neb.  §§  144,  145).  to  permit  the  amendment 

—McDonald  v.  State  of  Nebraska,  101  Fed.  171 41  C.  0.  A.  278 

The  allowance  of  an  amendment  to  a  declaration,  changing  an  allegation 
as  to  the  citizenship  of  the  plaintlflf  to  conform  to  the  writ  is  within  the 
discretion  of  the  court 

—Pacific  Mut  Life  Ins.  Co.  of  California  v.  Tompkins,  101  Fed.  539. . 

41  C.  C.  A.  488 
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I  2*    Issnei,  proof,  and  Tarianoe. 

An  action  at  law  in  which  the  petition  alleges  the  making  of  a  contract 
with  defendant's  testator  by  which  plaintiff  was  to  have  a  one-third  inter- 
est in  certain  lands  in  consideration  of  services  rendered  in  clearing  the 
title  thereto,  and  that  defendant,  as  executor,  has  refused  to  recognize 
plalntil3f*s  Interest  in  such  lands,  and  which  sets  out  a  list  of  the  lands, 
giving  their  value,  and  prays  Judgment  for  one-third  the  amount,  and  con- 
tains no  count  or  claim  on  account  of  work  and  labor  done  or  for  services 
rendered,  is  an  action  for  breach  of  the  contract  alleged,  and  not  to  re- 
cover for  the  services;  and,  unless  such  contract  is  proved,  there  can  be 
no  recovery. 

— Bowen  v.  Hart,  101  Fed.  376 41  C.  C.  A.  390 

PLEDGES. 

Where  bonds  were  transferred  by  the  owner  as  security  for  payment  by 
a  railroad  company  of  the  purchase  price  of  rolling  stock,  the  instrument 
by  which  the  transfer  was  made  providing  that,  in  case  of  default,  the 
rolling  stock  should  be  first  sold,  and  the  proceeds  applied  on  the  debt, 
and  the  bonds  should  be  held  as  secondary  security  to  make  good  any 
deficiency  remaining,  the  contract  shows  that  the  intent  of  the  parties  was 
to  constitute  a  pledge,  and  not  a  mortgage,  of  the  bonds,  and  the  pledgee 
lost  all  right  to  sell  the  same  by  making  a  settlement  by  which  it  took 
back  the  rolling  stock,  and  released  the  railroad  company  from  further  11a- 
bUity. 

—Herrmann  v.  Central  Car  Trust  Co.,  101  Fed.  41. ..  .41  C.  0.  A.  176 

POLITICAL  RIGHTS. 

See  "Constitutional  Law,"  §  1. 

POST  OFFICE. 

I   1.    Post-oAoo  department,  post  oAoee,  postmasters,  and  otber  oAeers. 

The  United  States  cannot  recover,  in  an  action  on  the  bond  of  a  post- 
master, for  losses  suffered  by  the  postroffice  department  by  reason  of  the 
payment  of  fraudulent  money  orders  by  other  ofiSces,  which  fraud  was 
made  possible  by  the  defendant's  disregard  of  a  regulation  of  the  depart- 
ment requiring  him  to  safely  keep  his  book  of  money-order  forms,  where 
the  cause  of  action  stated  in  the  complaint  is  for  the  recovery  of  moneys 
received  and  collected  by  the  defendant,  as  postmaster,  from  postage,  the 
sale  of  stamps,  envelopes,  money  orders,  and  cards,  and  not  turned  over. 
—United  States  t.  Kennard,  101  Fed.  89 41  C.  C,  A.  173 

PRACTICE. 

In  ejectment,  see  "Ejectment** 
In  equity,  see  "Equity." 

Particular  proceedings  in  actions,  see  'Damages,"  I  2;    "Judgment*';    "Limi- 
tation of  Actions";   "Pleading";   "Removal  of  Causes";   *Trlal." 
Procedure  in  criminal  prosecutions,  see  "Oriminal  Law." 

of  particular  courts,  see  "Courts." 

on  review,  see  "Appeal  and  Error,** 

PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy,"  I  1. 
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PRINCIPAL  AND  AGENT. 

§    1.    Blglitfl  and  llAbllltios  ms  to  tl&ird  persons. 

A  contract  may  be  enforced  against  one  shown  to  bave  been  the  real 
principal  therein,  althoiigh  it  purports  to  be  the  indiyidnal  contract  of  the 
agent  by  whom  it  was  made. 

—Moore  y.  Sun  Printing  &  Publishing  Ass'n,  101  Fed.  591 

41  C.  C.  A.  506 

PROPERTY. 

Particular  species  of  property,  see  "Copyrights";    "Shipping";    •Trade-Marks 

and  Trade-Names." 
Taking  for  public  use,  see  ^'Eminent  Domain." 

PUBLIC  DEBT. 

See  "Counties,"  f  1;   "Municipal  Corporations,"  {  1. 

PUBLIC  UNDS. 

§   1.    GoTemment  ownership. 

In  an  action  by  the  United  States  for  the  conversion  of  timber  alleged 
to  have  been  cut  from  public  lands,  in  which  the  defendants  seek  to  jus- 
tify the  cutting  under  the  act  of  June  3,  1878  (20  Stat  88).  authorixing  the ' 
cutting  and  removal  of  timber  from  mineral  lands  for  certain  purposes, 
they  are  entitled,  upon  proper  evidence,  to  have  submitted  to  the  jury  the 
question  whether  the  cutting  was  done  In  good  faith.  In  the  honest  belief 
that  they  were  exercising  a  lawful  right;  and  in  case  such  Issue  is  foand 
in  their  favor  their  liability,  if  found  liable,  is  limited  to  the  value  of  the 
timber  in  Its  original  place. 

—Gentry  v.  United  States^  101  Fed.  51 41  C.  C.  A.  185 

PUBLIC  USE. 

Taking  property  for  public  use,  see  ''Eminent  Domain.** 

RAILROADS. 

Carriage  of  goods  and  passengers,  see  "Carriers.** 

§   1.    Operation. 

In  an  action  against  a  railroad  company  for  damages  from  fire  alleged 
to  have  been  set  by  sparks  from  defendant's  locomotive,  the  burden  is  on 
the  plaintiff  to  prove,  not  only  that  the  fire  was  caused  by  sparks  from 
defendant's  engine,  but  that  the  emission  of  such  sparks  was  due  to  de- 
fendant's negligence. 

-Oarrett  v.  Southern  Ry.  Co.,  101  Fed.  102 41  C.  a  A.  23T 

When  the  evidence  for  the  plaintiff,  in  an  action  against  a  railroad  com- 
pany to  recover  damages  resulting  from  a  fire  alleged  to  have  be&i  caused 
by  sparks  from  a  passing  engine,  is  sufficient  to  establish  such  fact  and 
thus  creates  a  presumption  of  negligence  on  the  part  of  defendant,  the  case 
should  be  submitted  to  the  jury,  unless  the  relNittlng  evidence  as  to  doe 
care  is  so  clear  and  circumstantial  that  no  reasonable  person  coold  doubt 
its  verity. 

— McCullen  v.  Chicago  &  N.  W.  Ry.  Co.,  101  Fed.  66.  .41  C.  C.  A.  Sa'V 
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Proof  that  property  has  been  destroyed  by  sparks  emitted  by  a  passing 
locomotive  creates  a  presumption  of  negligence  on  the  part  of  the  railroad 
company  or  Its  employes,  either  in  the  construction  or  handling  of  the  loco- 
motive or  in  falling  to  keep  It  in  proper  repair. 

— McCullen  v.  Chicago  &  N.  W.  Ry.  Co..  101  Fed.  66.  .41  C.  0.  A.  365 

In  an  action  against  a  railroad  company  to  recover  the  value  of  prop- 
erty alleged  to  have  been  set  on  fire  by  sparks  from  passing  engines  on 
defendant's  road,  where  the  evidence  as  to  whether  the  fire  originated  in 
the  manner  alleged  was  confiicting  and  indecisive,  the  case  was  one  for 
the  Jury,  and  it  was  error  to  direct  a  verdict  for  defendant,  especially  when 
four  successive  Juries  before  whom  the  case  was  tried  had  failed  to  agree. 
—McCullen  v.  Chicago  &  N.  W.  Ry.  Co.,  101  Fed.  66.  .41  C.  C.  A.  305 

The  duty  of  a  station  agent  to  the  public  about  the  station  grounds  is 
not  necessarily  limited  by  the  rules  prescribed  by  the  company,  but  is 
measured  by  the  requirements  of  the  law,  and  whether  such  duty  was 
performed  under  the  circumstances  of  a  particular  case  where  a  person 
received  an  injury  on  such  grounds  is  a  question  of  fact  for  the  Jury. 
—New  England  R.  Co.  v.  Hyde,  101  Fed.  401 41  a  0.  A.  549 

REAL  ACTIONS. 

See  "Ejectment** 

RECEIVERS. 

Of  national  bank,  see  "Banks  and  Banking/'  t  1« 

RECORDS. 

Transcript  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,**  ff  7. 

Discrepancies  between  an  order  of  the  district  court  remitting  a  case 
to  the  circuit  court,  and  the  docket  entry  pertaining  to  the  same  matter, 
are  immaterial,  since  the  docket  entry  cannot  be  read  in  contradiction  of 
the  order  after  the  record  has  been  properly  extended. 

— Jewett  T.  United  States,  100  Fed.  832 41  C.  0.  A.  88 

REMEDY  AT  LAW. 

Effect  on  Jorisdiction  of  equity,  see  "Equity,"  §  !• 

REMOVAL  OF  CAUSES. 

i   1*    Oricim.  mature,  and  subjeot  of  oontroTersy. 

An  action  in  a  state  court  against  the  receiver  of  a  railroad  to  recover 
damages  for  a  personal  injury  resulting  from  alleged  negligence  in  the 
operation  of  the  road  is  not  removable,  as  a  case  arising  under  the  constitu- 
tion or  laws  of  the  United  States,  solely  on  the  ground  that  the  receiver 
was  appointed  by  a  federal  court  The  liability  which  is  the  subject-matter 
of  the  action  is  one  arising  under  general  law  or  state  statute,  and  not 
dependent  on  the  constitution  or  any  law  of  the  United  States;  and  the 
appointment  of  the  receiver  was,  moreover,  made  under  general  equity 
powers  common  to  all  courts  of  chancery 

— Gableman  v.  Peoria,  D.  &  B.  Ry.  Oo.,  101  Fed.  1.  .41  C.  0.  A.  160- 

i  2.    Oitlaeiiskip  or  alienaso  of  parties. 

An  action  between  a  cTUzen  of  West  Virginia  and  a  railroad  company, 
a  citizen  of  Maryland,  brought  in  West  Virginia,  is  removable  to  the- 
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United  states  conrts,  although  the  liability  of  the  railroad  company  ii  as 
lessee  of  another  company,  vhlch  was  a  citizen  of  West  Virginia. 

— WiUson  V.  Winchester  &  P.  R.  Co.,  99  Fed.  642 41  C.  C.  A-  215 

A  creditors'  suit,  the  purpose  of  which  Is  to  obtain  the  administration 
of  the  property  of  an  insolvent  corporation,  and  incid^itally  to  exclude 
certain  of  the  defendants  from  participating  in  the  distribution  of  such 
property,  on  the  ground  of  the  Inyalidlty  of  a  contract  made  by  the 
corporation,  on  which  their  rights  as  creditors  depend,  is  Indivisible,  and 
no  one  of  such  defendants  can  remove  the  cause  on  the  ground  that  there 
is  a  separable  controversy  as  to  him,  although  their  interests  may  be 
several,  and  their  defenses  different 

— CJolbum  V.  Hill,  101  Fed.  600 41  C.  C.  A.  467 

f   3.    Prooeedinn  in  eanse  after  remoTaL 

The  consolidation  of  a  suit,  after  its  removal  into  a  federal  court,  with 
another  suit  between  some  of  the  same  parties,  subsequently  commenced 
in  said  court  cannot  affect  the  jurisdiction  of  the  court  over  the  cause 
removed,  or  its  duty,  or  that  of  an  appellate  court  to  remand  such  cause 
on  determining  that  it  was  not  properly  removable. 

— Colbum  V.  HiU,  101  Fed.  500 41  a  a  A.  467 

REPEAL 

Of  statute,  see  "Statutes."  f  2. 

RESCISSION. 

Of  contract,  see  "Contracts,"  §  2. 

RES  JUDICATA. 

See  "Judgment"  f  3. 

RETIRING  PARTNERS. 

See  "Partnership,"  f  2. 

REVENUE. 

See  "Customs  Duties";    "Internal  Revenue.** 

REVIEW. 

See  "Appeal  and  Error";  "Criminal  Law,"  f  2. 
Bill  in  equity,  see  "Equity."  f  5. 

RIPARIAN  RIGHTS. 

See  "Waters  and  Water  Conrses,"  81.  • 

SALES. 

§   1»    Oonstmotloii  of  oontraot. 

A  contract  for  the  sale  of  machinery  to  be  set  up  •'ready  to  run"  by 
the  seller  which  provided  that  one-fourth  of  the  price  should  be  paid  when 
the  machinery  was  delivered,  one-fourth  10  days  after  the  successful 
operation  of  the  same,  and  the  remainder  90  days  after  the  successful 


'Digitized  by 


Google 


INDEX.  7  '67 

operation  of  the  same,  cannot  be  construed  to  require  the  machinery  to 
stand  a  test  of  10  days'  successful  operation  before  the  second  payment 
became  due,  and  of  90  days  before  the  final  payment  should  be  due. 

— Tinsman  y.  F.  R.  Patch  Mfg.  CJo.,  101  Fed.  873 41  C.  C.  A.  388 

t  8*    Oneration  and  elf  eot« 

Where  defendant  delivered  wheat  at  the  point  of  shipment,  took  bills 
of  lading  in  his  own  name,  indorsed  them,  drew  for  and  received  pay- 
ment of  the  full  purchase  price  before  Inspection,  the  title  passed  to  plain- 
tiffs when  the  drafts  were  paid,  and  the  purpose  of  inspection  by  plaintiffs 
was  to  determine  whether  the  wheat  complied  with  their  contract  with 
defendant  for  No.  2  hard  wheat,  and  not  to  select  wheat  of  that  quality 
from  the  shipments  made  by  defendant. 

— Schreiber  v.  Andrews,  101  Fed.   763 41  C.  C.  A.  CG3 

§  3.    Remedies  of  buyer. 

Defendant  telegraphed  plaintiffs,  in  regard  to  wheat  offered  for  sale, 
"Take  fifty-eight  net,  fifteen  thousand  bushels  two  hard."  and  on  next  day 
again  wired,  *'If  you  can  use  it  at  fifty-seven,  will  sell."  To  the  latter 
telegram  plaintiffs  responded  by  wire,  * 'Accept  your  fifteen  thousand  2 
hard  fifty-seven  track  Otis."  Afterwards  defendant  wrote  plaintiffs  that, 
in  case  some  of  the  wheat  failed  to  grade,  he  wanted  them  to  notify  him, 
as  F.  &  Co.  looked  after  his  business  at  the  point  to  which  the  wheat  was 
to  be  shipped.  As  fast  as  the  cars  were  delivered  on  the  track,  the  de- 
fendant took  bills  of  lading  in  his  own  name,  indorsed  them,  and  drew  on 
plaintiffs  for  the  contract  price  of  the  wheat;  and  they  paid  these  drafts 
before  the  inspection.  The  first  cars  of  wheat  shipped  graded  No.  2.  but, 
upon  the  arrival  of  a  car  which  graded  No.  3,  plaintiffs  notified  defendant 
of  the  fact,  and  that  they  had  applied  it  on  the  contract  at  11^  cents  off. 
Twenty-one  cars  were  delivered,  7  of  which  graded  No.  2  hard,  and  14 
No.  3,  so  that  the  plaintiffs  overpaid  for  the  wheat  delivered  $489.60. 
When  all  but  two  cars  had  been  shipped,  defendant  telegraphed  plain- 
tiffs: *' Can't  stand  one-half  off  on  car  graded  three.  Turn  them  over  to 
F.," — and,  plaintiffs  refusing  to  obey  the  instruction,  defendant  refused 
to  make  further  shipments  to  complete  the  contract.  Held,  that  the 
telegrams  first  exchanged  constituted  a  complete  contract  for  the  sale 
of  15,000  bushels  of  No.  2  hard  wheat,  and  contained  an  implied  warranty 
that  the  wheat  should  be  of  that  grade,  and  entitled  plaintiffs  to  recover 
of  defendant  their  overpayments  for  wheat  delivered,  and  damages  for 
breach  of  warranty  of  the  grade  of  the  wheat  and  for  the  failure  to 
complete  the  performance  of  the  contract. 

—Schreiber  v.  Andrews,  101  Fed.  763 41  0.  C.  A.  663 

SHIPPING. 

See  "Collision.** 

I   1.    Cliarters. 

A  clmrter  of  a  vessel  for  a  term  of  three  months  to  be  sent  to  any 
ports  in  designated  countries  at  the  option  of  the  charterer  provided  for 
the  payment  of  monthly  hire  based  on  her  tonnage,  paj'able  semimonthly 
in  advance,  and  for  the  same  rate  for  any  part  of  a  month,  **hire  to  con- 
tinue until  her  delivery,"  and  that,  should  the  steamer  be  on  her  return 
voyage  towards  the  port  of  return  delivery  at  the  time  a  payment  of  hire 
became  due,  such  payment  should  be  made  for  the  estlraatcil  time  before 
delivery  and  afterwards  adjusted.  Ueldy  that  such  provisions  contem- 
plated the  use  of  the  vessel  by  the  charterer  for  at  least  one  complete 
voyage,  taking  any  customary  return  cargo  from  the  customary  ports  at 
the  charter  rate  of  hire,  where  a  prolongation  of  such  voyage  beyond  tlie 
charter  time  was  not  due  to  any  negligence  on  the  part  of  the  charterer: 
each  party  taking  the  risks  of  delay  from  causes  beyond  the  control  of 
either. 

— »Strait8  of  Dover  S.  S.  Co.  v.  Munson,  100  Fed.  1005.  .41  C.  C.  A.  150 

41  C.C.A.— 47 
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A  charter  of  a  steamer  for  a  term  of  three  months  at  a  monthly  hire 
based  on  her  tonnage,  which  gave  the  charterer  the  right  to  send  her  to 
any  ports  in  certain  named  countries,  from  which  it  was  customary  for 
vessels  to  bring  return  cargoes,  must  be  construed  in  the  light  of  such 
usage,  and  as  authorizing  the  charterer  to  make  at  least  one  complete 
voyage  with  return  cargo,  and  he  would  not  be  compelled  to  return  her 
unladen  for  the  purpose  of  making  delivery  of  her  by  the  expiration  ol 
the  term,  where  she  was  not  delayed  through  his  fault  or  negligence. 

—Straits  of  Dover  S.  a  Co.  t.  Munson,  100  Fed.  1005.  .41  C.  C.  A.  156 

The  charter  of  a  yacht  required  the  charterer  to  pay  a  stipulated  sum 
as  hire  during  the  term  of  the  charter,  to  return  the  vessel  in  good  con- 
dition at  the  expiration  of  the  term,  to  be  responsible  for  any  loss  or 
damage  to  her  or  her  equipment  or  furniture,  and  to  give  security  in  the 
sum  of  $75,000  for  the  performance  of  the  contract.  It  also  provided  that 
••for  the  purpose  of  this  charter  the  value  of  the  yacht  shall  be  consid- 
ered and  taken  at  the  sum  of  $75,000,"  and  that  the  liability  of  the  char- 
terer should  In  no  case  exceed  the  sum  of  $75,000.  Held,  that  the  provi- 
sion fixing  the  value  of  the  yacht  was  solely  for  the  purpose  of  determin- 
ing the  damages  In  case  of  her  loss  or  injury,  and  that  on  her  total  loss 
while  in  possession  of  the  charterer  the  owner  was  entitled  to  recover  the 
full  sum  of  $75,000,  without  deduction  on  account  of  the  hire  paid  by  the 
charterer. 

—Moore  v.  Sun  Printing  A  Publishing  Ass'n,  101  Fed.  691 

41  C.  O.  A.  506 

It  l8  competent  for  the  parties  to  a  charter  to  fix  the  value  of  the  vessel 
therein  as  a  basis  of  damages  in  the  event  of  her  loss,  and  such  valuation 
Is  conclusive  upon  them  in  the  absence  of  fraud  or  mutual  mistake,  es- 
pecially where  the  vessel  was  one  built  as  a  pleasure  yacht,  and  having 
no  determinable  market  value. 

—Moore  v.  Sun  Printing  &  Publishing  Ass'n,  101  Fed.  591 

41  C.  0.  A.  506 

A  charterer,  who  bound  himself  by  the  contract  to  return  the  vessel  at 
the  expiration  of  the  term  of  hiring  in  as  good  condition  as  at  the  begin- 
ning, *'fair  wear  and  tear  from  reasonable  use  only  excepted,"  and  who 
also  explicitly  undertook  to  be  responsible  for  any  loss  or  damage  to  any 
part  of  the  vessel,  her  equipment  and  furniture,  and  to  secure  the  owner 
in  a  specified  sum  against  all  losses  and  damages  which  might  occur  to 
her,  is  not  relieved  from  the  obligation  to  pay  the  owner  her  value  as  fixed 
in  the  contract  on  a  failure  to  return  her  by  the  fact  that  she  was  lost 
without  fault  on  his  part,  since  such  contingency  might  reasonably  have 
been  anticipated,  and  his  liability  in  that  event  provided  against  had  such 
been  the  intention  of  the  parties. 

—Moore  v.  Sun  Printing  &  Publishing  Ass'n,  101  Fed.  591 

41  C.  0-  A.  606 

I   8.    Xiiablllties  of  Teasels  and  owners  in  ceneraL 

Libelant  was  a  stevedore  tn  the  employ  of  a  contractor  engaged  in  load- 
ing a  portion  of  a  ship,  while  a  separate  contractor  was  loading  a  different 
portion.  The  ship  had  furnished  libelant  and  those  with  whom  he  worked 
a  safe  place  in  which  to  work  and  a  safe  passage  thereto,  which  Libelant 
had  used;  but,  coming  out  of  the  hold  where  he  was  at  work  during  the 
night,  he  started  to  go  along  the  deck  upon  the  other  side  of  the  ship, 
which  was  not  intended  to  be  used  as  a  passage  and  had  been  obstructed, 
and  by  reason  of  the  darkness  fell  through  an  open  hatchway,  which  had 
been  left  unguarded  by  employes  of  the  other  contractor,  and  was  injured. 
The  hatchway  was  in  the  usual  place,  and  libelant  had  been  employed  od 
ships  for  many  years.  Held,  that  the  ship  was  guilty  of  no  negligence 
which  rendered  it  liable  for  the  injury,  the  proximate  cause  of  which  was 
libelants  own  negligence. 

—The   Indranl,    101   Fed.    506 41  O.  C.  A.  511 
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I   3.     Oarriase  of  coods. 

Where  the  theory  of  the  complainant  in  an  action  against  the  owner  of 
a  steamship  for  damage  resulting  from  fire  to  goods  shipped  on  such  ves- 
sel  is  that  the  fire  originated  from  an  overheated  flue,  from  which  the 
cargo  was  ignited,  the  burden  is  on  the  complainant  to  establish  that  the 
flue  was  overheated,  and  that  the  fire  originated  therefrom. 

—The  Strathdon,  101  Fed.  600;  Burrell  v.  Armstrong,  Id 

41  0.  0.  A.  515 

The  donkey  boiler  of  a  steamship  was  directly  under  a  deck  where  a 
portion  of  the  cargo  was  stored.  The  top  of  the  boiler  was  10  or  12  feet 
above  the  fire,  and  a  flue  in  its  furnace  extended  from  its  top  to  the  main 
boiler  funnel,  its  nearest  point  to  the  roof  being  19  Inches  therefrom.  The 
entire  shell  of  the  boiler  contained  water,  and  there  were  four  transverse 
water  tubes  in  the  interior.  Expert  witnesses  testified  that  it  would  be 
almost  impossible  for  the  heat  in  the  boiler  to  make  the  fine  red-hot;  and 
that  such  a  fire  would  cause  the  steam  to  explode  the  boiler,  if  the  safety 
valve  did  not  lift,  and  warn  the  men.  The  use  of  the  boiler  did  not  re- 
quire a  heat  sufiScient  to  overheat  the  flues,  and  to  maintain  such  a  heat 
was  contrary  to  instruction,  and  the  testimony  of  witnesses  who  saw  the 
flue  before  and  after  the  fire  indicated  that  It  had  not  been  red-hot.  A 
former  employ^  of  the  steamship,  who  had  been  discharged  for  bad  con- 
duct, and  who  was  shown  to  have  sworn  falsely  as  to  other  matters  tend- 
ing to  discredit  the  owners,  testified  that  the  flue  was  red-hot.  The  cargo 
was  on  planks  on  an  iron  deck  over  the  boiler  room.  Between  the  flue 
and  the  deck  were  three  baffle  plates,  leaving  three  3-inch  air  spaces  and 
one  lOV^inch  air  space  between  the  flue  and  the  roof.  Experts  testified 
that  the  deck  could  not  have  become  hot  enough  to  set  fire  to  the  cargo. 
Held  not  sufliclent  to  warrant  a  finding  that  the  cargo  caught  fire  as  a 
result  of  the  fliie  becoming  overheated. 

—The  Strathdon,  101  Fed.  600;  Burrell  y.  Armstrong,  Id 

41  0.  C.  A.  515 

The  measure  of  damages  for  delay  in  delivering  a  cargo  of  merchandise, 
for  which  the  vessel  is  liable,  is  the  difference  between  the  price  the 
goods  actually  brought  when  they  arrived,  and  the  price  they  would  have 
brought  at  the  time  they  should  have  been  delivered;  and  this  measure 
of  damages  is  not  changed  by  a  stipulation  in  the  bill  of  lading  that  the 
shipowner  is  not  to  be  liable  in  any  case  for  more  than  the  invoiced 
or  declared  value  of  the  goods,  the  purpose  of  which  is  only  to  fix  the 
outside  limit  of  liability. 

—The  Styria,  101  Fed.  728 4i  0.  0.  A.  639 

The  Austrian  steamship  Styria  loaded  at  an  Italian  port  as  a  part  of 
her  cargo  a  quantity  of  sulphur  for  delivery  at  New  York.  The  master 
issued  bills  of  lading  therefor,  and  on  April  24,  1898.  cleared;  but,  before 
sailing,  war  was  declared  between  the  United  States  and  Spain.  Held, 
that  such  fact  constituted  a  "restraint  of  princes,"  within  an  exception 
in  his  bills  of  lading,  which  justified  the  master  in  refusing  to  proceed 
to  a  port  of  one  of  the  belligerent  powers  with  a  cargo  of  sulphur,  gen- 
erally recognized  and  treated  as  contraband  of  war,  and  that  he  liad 
the  right  to  land  such  cargo,  with  all  proper  precautions  for  safe-keep- 
ing, at  the  expense  of  the  shippers,  without  waiting  for  further  action 
of  the  hostile  powers,  thus  leaving  his  vessel  free  to  proceed  with  the 
remainder  of  her  cargo;  but,  having  learned,  before  he  left  the  port, 
through  official  proclamation  made  by  the  Italian  government,  that  the 
Spanish  government  had  agreed  not  to  treat  sulphur  as  contraband  of 
war  until  further  notice,  it  became  the  duty  of  the  master  to  reload  the 
cargo  so  discharged,  and  the  vessel  was  liable  to  the  shippers  for  the 
damages  sustained  by  reason  of  his  failure  to  do  so. 

-The  Styria,  101  Fed.  728 41  C.  C.  A.  639 

I  4.    DenmrrAse. 

Lil>elants  contracted  to  carry,  in  their  own  or  substituted  vessels  from 
KRcanaba  to  South  Chicago,  the  ore  required  by  respondent  for  its  iron 
furnaces  during  the  season,  not  to  be  less  than  90.000  tons,  and  to  be  di- 
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vlded  as  evenly  as  possible  daring  the  season  of  navigation.  Respond- 
ent contracted  to  do  the  unloading  at  Its  dock,  and  for  dispatch  therein, 
but  the  contract  contained  no  provision  for  dispatch  at  the  port  of  ship- 
ment; it  being  understood  that  respondent  was  obliged  to  procure  the 
ore  there  from  other  parties.  It  subsequently  contracted  with  two  com- 
panies, operating  mines  connected  by  rail  with  Escanaba,  to  supply  the 
ore  at  that  port,  and  notified  libelants  to  ascertain  from  them  when  car- 
goes were  ready  for  shipment.  Held,  that  there  was  no  implied  term  of 
such  contract  requiring  respondent  to  supply  cargoes  for  loading  at  any 
particular  time,  or  which  rendered  it  liable  for  demurrage,  because  of  the 
delay  of  libelant's  vessels  while  waiting  for  cargoes. 

— Corrigan  v.  Iroquois  Furnace  Ck).,  100  Fed.  870 41  0.  O.  A.  102 

i   6»    Oeneral  mYermt^e* 

A  ship  in  good  condition,  and  in  every  way  fit  for  the  proposed  voyage, 
started  from  Pensacola  with  a  cargo  of  timber.  She  drew  23  feet  6  inches 
less  than  her  full  laden  draft.  When  she  reached  the  bar  9  miles  below 
Pensacola  the  water  was  24  feet  deep.  The  channel  was  narrow  and 
tortuous, — shaped  lilie  the  letter  **S."  A  cross  current  struck  her.  She 
was  near  the  bottom,  did  not  follow  the  helm,  and  grounded.  Similar  acci- 
dents often  happened  at  the  same  place,  and  were  not  preventable,  HeW, 
that  the  stranding  was  not  caused  by  negligence  of  owner  or  unseaworthi- 
ness of  ship,  so  as  to  relieve  the  owner  of  the  cargo  from  liability,  under 
a  general  average  adjustment,  for  proportion  of  expenses  Incurred  in  get- 
ting the  vessel  afloat. 

— Magdala  S.  S.  Co.  ▼.  H.  Baarg  Co,  101  Fed.  303 41  C.  CL  A.  377 

A  vessel  was  stranded  in  an  exposed  position  at  7  p.  m.,  and  the  captain 
engaged  two  tugs,  which  unsuccessfully  pulled  upon  the  ship  imtU  mid- 
night; and  the  next  morning  he  made  a  contract,  dependent  upon  success, 
with  a  tugboat  syndicate  to  get  the  vessel  off  for  $.3,000.  Five  tugboats 
then  pulled  ineffectually  at  Intervals  till  midnight  The  next  morning  the 
captain  engaged  lighters,  and  the  deck  load  was  taken  off,  and  the  same 
day  the  vessel  was  pulled  from  the  bar.  She  was  reloaded,  and  proceeded 
on  her  voyage.  Held,  that  the  employment  of  tugs  and  lighters  was 
necessary,  and  that  the  expenses  Incurred  by  the  captain  were  not  unrea- 
sonable, so  as  to  relieve  tiie  owner  of  the  cargo  from  liability,  under  a 
general  average  adjustm^it,  for  its  proportion  of  the  expenses. 

—Magdala  S.  S.  Co.  t.  H.  Baars  Co,  101  Fed.  303 41  C.  a  A.  377 

Although  the  owners  of  a  vessel  are  exempt  under  the  statutes  from 
liability  for  damage  to  the  cargo  resulting  from  a  fire  due  to  the  negligence 
of  one  of  the  crew,  without  their  own  neglect,  they  cannot  maintain  an 
affirmative  action  against  the  owner  of  the  cargo  for  contribution  In  gen- 
eral average  to  the  ship  loss;  but,  when  an  action  for  general  average 
is  brought  by  the  cargo  owner,  the  damage  to  the  ship  must  be  taken 
into  consideration,  as  otherwise  the  cargo  owner  could  recover  by  selecting 
his  form  of  proceedings  for  losses  for  which  the  shipowner  was  not  re- 
sponsible. 

—The  Strathdon,  101  Fed.  000;  Burrell  y.  Armstrong,  Id 

41  a  a  A.  515 

SLANDER. 

See  "Libel  and  Slander." 

SPECIFIC  PERFORMANCE 

§   1.    Contracts  enforoeable. 

A  contract  to  build  a  railroad  cannot  be  specifically  enforced  In  equity, 
nor  will  the  court  undertake  to  enforce  performance  by  the  railroad  com- 
pany indirectly  by  impounding  itp  bonds,  alleged  to  have  been  appropriated 
by  the  contract  to  pay  for  the  work,  at  suit  of  the  contractor,  while  the 
contract  is  still  unperformed  on  his  part, 

—Strang  v.  Richmond,  P.  &  C.  R.  Co.,  101  Fed.  511.  .41  C.  C.  A.  474 
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§   2.    Proeeedlni^  aaA  relief. 

Where  a  railroad  company,  In  consideration  of  a  conveyance  by  plain- 
tiff of  a  right  of  way  through  his  land,  agreed  to  establish  and  maintain 
a  station  on  his  land,  plaintiff  to  operate  the  station  and  receive  fees  there- 
for, and  did  maintain  such  station  for  a  period  of  years,  after  which  it 
refused  to  do  so  longer,  plaintiff's  remedy  is  by  an  action  at  law,  and  a  bill 
for  specific  performance  will  not  lie. 

— WlUson  V.  Winchester  &  P.  R.  Co.,  99  Ffed.  642 41  C.  C.  A.  215 


STATES. 


See  *TerritorIe8." 


STATUTES. 

Adoption  by  United  States  courts  of  state  laws  as  roles  of  decision,  see 

"Courts,"  §  5. 
Provisions  relating  to  particular  subjects,  see  "Customs  Duties";   "Limitation 

of  Actions,"  §  1;   'Territories." 
revenue  laws,  see  "Internal  Revenue." 

I   1.    Subjeetfl  and  titles  of  aets. 

A  statute  is  not  Invalid,  under  a  constitutional  provision  requiring  every 
act  to  relate  to  one  subject,  which  shall  be  expressed  In  its  title,  where  It 
has  but  one  general  object,  which  is  expressed  in  its  title,  and  the  body  of 
the  act  is  germane  to  such  object. 

—Pickens  Tp.  v.  Post,  99  Fed.  659 41  C.  C.  A.  1 

f   2.    Repeal,  enspenflion,  expiration,  and  revivaL 

The  authority  of  a  county  to  issue  refunding  bonds  under  Laws  Kan. 
1879,  c.  50,  authorizing  counties,  municipal  corporations,  etc.,  to  refund 
their  indebtedness,  was  not  repealed  by  Id.  c.  69,  authorizing  such  county 
to  issue  bonds  within  a  specified  amount  to  pay  orders  or  warrants  issued 
between  specified  dates. 

—Board  of  Com*rs  of  Barber  County,  Kan.,  ▼.  Society  for  Savings, 
101  Fed.   767 41  C.  C.  A.  667 


STATUTES  CONSTRUED. 


UKITED  STATES. 

STATUTES  AT  lARGE. 
1878,  March  16.  ch.  87,  20  Stat.  30  423 
1878,  June  3.  ch.  150,  20  Stat.  88. .  185 
1886,  July  30,  ch.  818.  24  Stat.  170  109 
181K),  Jyne  10,  ch.  407,  S  23,  2G  Stat. 

140 621 

1890.  June  27,  ch.  634.  26  Stat  182  625 
1801,  March  3,  ch.  517,  §  11,  26 

Stat.  829 573.  574 

1894,  Aug.  27,  di.  349.  i  1,  Sched- 
ule D,  par.  181,  28  Stat.  521 240 

1894.  Aug.  27,  ch.  349,  $  1,  Schedule 

M,  par.  306.  28  Stat.  532 624 

1894.  Aug.  27.  ch.  349.  §  2,  Free 

List  par.  575,  28  Stat.  542 240 

1894,  Aug.  27,  ch.  349,  I  2,   Free 

List,  par.  585,  28  Stat  543 114 

1898.  July  1,  ch.  541.  S  2,  80  Stat. 

545      ^     '  .  408 

1898,  July'i,*  ch.  '541.*  8*2,*  cL"  'tI'sO 

Stat  546  818 

1898,  July  1.  ch.  541,  §  7,  subd.  9, 

30  Stat  648 487 


1898,  Juiy  1,  ch.  541,. 5  21,  30  Stat 

5.V2    497 

18;)8.  July  1,  ch.  541.  S  23b,  30  Stat 

552    318 

1898.  July  1.  ch,  541,  S  24,  subd.  b, 

30  Stat  544,  553 323.  498,  614 

1898,  July  1,  ch.  541,  §  25,  30  Stat. 

5rK3 828 

1898,  July  1,  ch.  541,  §  25a,  80  Stat 

5.53 614 

1898.  July  1,  ch.  541,  S  25a,  subd. 

3,  30  Stat  553 59 

1898,  July  1.  ch.  541,  S  64b,  subd.  3, 

30  Stat  668 59 

REVISED  STATUTES. 

I  716   404 

li  914    669 

954    278 

I  1007 404,  578,  574 

i    1037    81) 

I    2290    697 

3244    417 

i  4716   62.-» 

S  4964,  4965 445 

6209   89 
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ABXAK8A8. 

SANDELS  &  HILL'S  DIGEST  1894. 

H2578-258D 228 

I  4818    221> 

if  4819.  4841 228 

LAWS. 

1896.  April  19.  p.  188 181 

1897.  Feb.  22.  p.  31 181 

OAIJFORNIA. 

CODE  OP  CIVIL  PROCEDURE. 
if  395.  411 22 

COLORADO. 

CODE  OP  CIVIL  PROCEDURE  1877. 
8  1    201 

LAWS. 
1861.  Nov.  5.  p.  341 201 

XAH8A8. 

GENERAL  STATUTES  1889. 
Page  1621.  5  667 574 

GENERAIi  STATUTES  1897. 
Ch.  96,  §  12 106 

LAW& 

1879.  March  8.  p.  80.  ch.  50 667 

1879,  March  12,  p.  135,  ch.  69 667 

MI880UBI. 

CONSTITUTION. 
Art  2.116 497 

REVISED  STATUTES  1889. 
§  8964  497 


REPORTS. 

REVISED  STATUTES  1899. 

f  639 eee 

WRBRA8KA. 

CODE  OP  CIVIL  PROCEDURE  1899. 

Tit  2,  f  11 290 

1$  144.  145 2T8 

NEVADA. 

GENERAL  STATUTES  1885. 
§  3651   T7 

HEW  JEB8ET. 

LAWS. 
1846.  March  12,  p.  124 96 

HEW  TOBJL 

CODE  OF  CrVTfL  PROCEDURE. 
f  394    205 

LAWa 
1892,  May  18.  p.  1800 205 

80UTH  DAKOTA. 

COMPILED  LAWS  1887. 
$  5343    585 

VIBGIlflA. 

CODE  1887. 

f  1103    601 

I  2934   600 

LAWS. 
1893-94,  March  5.  p.  789,  di.  693. .  600 


STAY. 

Pending  appeal  or  writ  of  error,  see  "Appeal  and  Error/'  i  6. 


SUBROGATION. 

A  debtor,  whose  commercial  paper  was  indorsed  and  otherwise  secored 
by  several  sureties,  executed  a  mortgage  on  bis  property  to  indemnify  sudi 
sureties  against  liability  on  the  debts  for  which  they  were  already  bound, 
or  debts  for  which  they  might  become  responsible  during  the  ensuing  four 
years,  to  the  amount  of  $26,000  in  alL  After  the  debtor  had  given  notes 
to  a  bank,  on  which  the  mortgagees  were  sureties,  for  amounts  exceeding 
the  sum  named  in  the  mortgage,  he  contracted  a  debt  to  another  creditor, 
likewise  secured,  and  became  bankrupt,  all  within  the  four  years.  The 
latter  creditor  claimed  to  be  subrogated  to  the  rights  of  the  mortgagees 
to  the  extent  of  his  debt,  but  was  opposed  by  the  former  creditor,  whidi 
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claimed  the  entire  benefit  of  the  mortgage  for  itself.    Held^  that  both  cred- 
itors were  entitled  to  share  ratably  in  the  benefit  of  the  mortgage. 

—Courier-Journal  Job-Printing  Co.  v.  Schaefer-Meyer  Brewing  Co., 
101  Fed.  699;    In  re  First  Nat  Bank,  Id. 41  0.  C.  A.  614 

SUIT. 

See  "Action." 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error/'  §  6. 

TARIFF. 

See  "Customs  Duties." 

TAXATION. 

See  "Customs  Duties";    "Internal  Reyenue.** 

§   1.    Tax  titles* 

Sand.  &  H.  Dig.  Ark.  1894,  §  4819,  which  provides  that  no  action  for 
the  recovery  of  lands  sold  for  taxes,  or  for  possession  thereof,  shall  be 
maintained  unless  it  appears  that  the  plaintiff  or  his  predecessor  in  title 
was  seised  or  possessed  of  such  lands  within  two  years  next  preceding 
the  commencement  of  such  action,  while  it  may  be  given  effect  to  protect 
the  title  of  a  tax  purchaser  from  attack  on  account  of  mere  irregularities 
in  the  proceedings  upon  which  it  rests,  cannot  operate  to  deprive  an  owner 
of  his  lands,  or  the  right  to  recover  possession  thereof,  because  they  have 
for  two  years  been  in  possession  of  a  purchaser  at  a  tax  sale,  which  ap- 
pears on  the  face  of  the  proceedings  to  be  void,  because  the  officer  who 
made  it,  by  reason  of  the  failure  to  record  with  the  county  clerk  the  list 
of  lands  and  notice  of  sale,  which  is  made  by  the  statute  a  condition 
precedent  to  the  power  of  sale,  was  without  jurisdiction  or  authority  to 
effect  such  sale,  and  because  it  was  made  for  taxes  levied  in  excess  of  the 
limit  prescribed  by  law.  Such  construction  would  make  it  an  arbitrary 
enactment  depriving  an  owner  of  his  property  without  due  process  of  law. 
—Alexander  V,  Gordon,  101  Fed.  91 41  C.  C.  A.  228 

TERRITORIES. 

Act  July  30,  1886  (24  Stat.  170,  c.  818),  which,  among  other  things,  lim- 
ited the  power  of  territories  and  subdivisions  thereof  to  contract  Indebted- 
ness, but  provided  that  "nothing  In  this  act  shall  be  construed  to  prohibit 
the  refunding  of  any  existing  indebtedness  of  such  territory,  or  of  any  polit- 
ical or  municipal  corporation,  county,  or  other  subdivision  therein,**  was 
not  Intended  to  restrict  the  powers  of  territories  or  of  such  subdivisions 
therein  in  dealing  with  their  past  fiscal  transactions,  but  left  them  at  full 
liberty  to  refund  their  debts  in  any  of  the  customary  ways.  Including  the 
selling  of  new  securities  for  the  purpose  of  redeeming  those  outstanding, 
subject  only  to  the  requirement  of  good  fa*th  in  the  exercise  of  such  power; 
and  new  bonds  so  issued  by  a  county,  and  sold  for  the  purpose  of  redeem- 
ing outstanding  bonds  bearing  a  higher  rate  of  interest,  are  not  rendered 
invalid  because  sold  at  a  discount,  permitted  by  a  statute  of  the  territory, 
or  because,  being  unable  to  procure  all  the  old  l>onds,  a  portion  of  the 
proceeds  was  subsequently  used  in  redemption  of  l>onds  of  the  new  issue, 
where  the  transaction  was  conducted  In  good  faith. 

—Lawrence  County  ▼.  Jewell,  100  Fed.  90.'> 41  0.  0.  A.  108 
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Such  act  did  not  deprive  a  territory  of  the  power  which  It  prerlously 
possessed  to  authorize  a  county  by  a  special  act  to  sell  its  refunding  bonds 
at  a  discount  for  the  purpose  of  refunding  indebtedness  existing  at  the 
time  the  act  was  passed,  the  refunding  of  such  indebtedness  being  ex- 
pressly excluded  from  its  operation. 

—Lawrence  County  v.  Jewell,  100  Fed.  905 41  C.  a  A.  109 

TIME. 

For  suing  out  writ  of  error,  see  "Appeal  and  Brror,*'  {  4. 

TITLL 

statutes,  see  "Statutes,"  $  1. 
Tax  Utles,  see  "Taxation,"  {  L 

TORTS. 

Particular  torts,  see  "Libel  and  Slander";   "Negligence";   "Trespass.** 
maritime  torts,  see  "Collision." 

TOWNS. 

See  "Counties";  "Municipal  Oorporatlons." 

TRADE-MARKS  AND  TRADE-NAMES. 

§   1*    Marks  and  names  snbjeets  of  owneniliip. 

The  Continental  Insurance  Company,  a  corporation  of  New  York,  has 
no  exclusive  right  to  the  use  of  the  word  "Continental"  in  the  name  of 
an  insurance  company,  and  is  not  entitled  to  an  injunction  restraining 
another  company  from  the  use  of  such  name,  where  there  is  no  attempt 
to  deceive  the  public  as  to  the  identity  of  the  two  companies,  and  no  such 
deception  in  fact  is  shown, 

—Continental  Ins.  Co.  v.  Continental  Fire  Ass'n,  101  Fed.  255 

41  C.  C.  A.  326 
§   2.    Inf riasement  and  unfair  oompetltion. 

It  Is  not  a  proper  function  of  a  court  of  equity,  after  having  found  that 
a  defendant  has  been  guilty  of  unfair  competition,  by  deliberately  and  de- 
slKDediy  imitating  the  packages  and  labels  of  a  business  competitor,  to 
give  Its  approval  in  advance  to  a  changed  form  proposed  to  be  adopted 
by  defendant  to  avoid  future  liability;  but  it  should  in  such  case  restrain 
the  use  of  the  Infringing  devices,  leaving  to  the  defendant  the  respon- 
sibility of  deciding  for  himself,  and  at  his  own  risk,  what  changes  are 
necessary  to  avoid  infringement. 

—Charles  E.  Hires  Co.  v.  Consumers'  Co.,  100  Fed.  809 

41  C.  C.  A.  71 

Where  a  manufacturer  of  root  beer  adopted  a  new  and  peculiar  form 
of  bottle,  by  which,  principally,  its  product  became  known  and  recognized 
by  consumers,  the  intentional  imitation  of  such  form  by  a  competing  man- 
ufacturer commencing  business  subsequently,  for  the  purpose  of  decep- 
tion, in  itself  constitutes  unfair  competition,  against  which  the  original 
user  is  entitled  to  an  injunction. 

—Charles  E.  Hires  Co.  v.  Consumers'  Co.,  100  Fed.  809 

41  C.  C.  A.  71 

One  Duryea  was  for  many  years  the  president  and  a  stockholder  In 
the  Glen  Cove  Manufacturing  Company,  which  made  and  sold  starch  in 
packages  having  thereon  the  name  "Duryea's  Starch"  In  prominent  letters, 
and  also  a  picture  of  the  manufacturing  buildings,  and  the  name  of  the 
company.    After  the  starch  had  been  sold  for  many  years,  and  had  he- 
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come  Identified  with  the  company,  the  latter  sold  its  business,  trade- 
marlfs,  and  good  will  to  another  corporation,  which  continued  the  use 
of  the  package  containing  the  name  and  picture,  with  its  own  name  as 
manufacturer;  Duryea  agreeing  not  to  go  into  the  starch  business  for  fiye 
years.  At  the  expiration  of  this  time  he  furnished  capital  to  his  sons, 
who  formed  a  partnership  with  others,  and  procured  other  starch  to  be 
made  for  them,  and  sold  it  as  "Starch  Prepared  by  Duryea  &  Co.,"  but 
used  strikingly  different  labels  and  packages.  Their  starch  was  in  fact 
prepared  in  accordance  with  directions  given  by  them  or  Duryea,  Sr.,  who 
subsequently  purchased  the  assets  of  the  firm,  and  continued  the  business. 
Held,  that  this  was  a  proper  use  by  Duryea  and  his  sons  of  their  own  name, 
and  could  not  be  enjoined. 

—National  Starch  Mfg.  Co.  ▼.  Duryea.  101  Fed.  117.  .41  C.  C.  A.  ^44 

A  foreign  corporation,  doing  business  in  a  state  only  by  license,  has 
no  standing  in  a  court  of  equity  to  question  the  right  of  a  corporation  of 
the  state  to  do  business  therein  under  the  name  by  which  it  was  char- 
tered, on  the  ground  that  such  name  is  similar  to  its  own,  and  that  it 
has  an  exclusive  right  to  its  use. 

—Continental  Ins.  Co.  y.  Continental  Fire  Ass'n,  101  Fed.  255 

41  C.  C.  A.  826 

A  composition  paint  for  use  on  the  hulls  of  vessels  was  originally  made 
and  sold  in  Germany,  prior  to  1865,  by  Rahtjen  &  Sons,  and  acquired  a 
high  reputation,  under  the  name  of  "Rahtjen's  Composition."  In  1869 
it  was  introduced  into  this  country,  and  has  since  that  time  been  sold  here 
continuously  by  the  authorized  agents  of  the  original  manufacturers  or 
their  English  licensees,  imder  the  trade-name  of  "Rahtjen's  Composition.*' 
In  1873  the  paint  was  patented  in  England,  but  the  patent  lapsed  in  1880 
for  nonpayment  of  dues.  In  1883  defendant  commenced  the  manufacture 
of  the  same  paint  in  England,  using  the  name  of  "Rahtjen's  Composi- 
tion,** and  since  1890  has  sold  its  products  in  the  United  States.  Held, 
that  the  expiration  of  the  English  patent  did  not  affect  the  right  of  the 
original  makers  to  protection  in  this  country  in  the  exclusive  use  of  the 
name,  which  had,  since  its  introduction  here,  constituted  the  trade-name 
of  their  product. 

— Rahtjen*s  American  Composition  Co.   ▼.   Holzappel's  Composition 
Co.,  101  Fed.  257 41  C.  C.  A.  829 

A  delay  of  eignt  years  before  commencing  suit  to  enjoin  infringement 
of  rights  in  a  trade-name  will  not  bar  rehef,  where  the  defendant*s  com- 
petition during  that  time  was  Inconsiderable. 

— Rahtjen*s  American  Composition  Co.   ▼.  HolzappeFs  Composition 
Co.,  101  Fed.  257 41  0.  a  A.  829 

TRESPASS. 

I   1.    Aottons. 

A  receiver's  receipt,  issued  to  one  In  possession  of  public  land  claiming  it 
as  a  homestead,  under  the  provisions  of  Rev.  St.  §  2290,  constitutes  title 
which  will  support  an  action  to  recover  damages  to  the  land  Inflicted  by  a 
wrongdoer  who  does  not  connect  himself  with  any  claim  or  interest  in  the 
land. 

-Gulf,  a  A  S.  F.  Ry.  Co.  ▼.  Clark,  101  Fed.  678 41  C.  a  A.  597 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment 

TRIAL 

See  "Witnesses,** 

f   1.    Course  and  oondvet  of  trial  im  s«B«'aL 

An  expression  of  opinion  by  the  court  on  overruling  a  motion  for  a  non- 
suit at  the  close  of  plaintiflTs  case,  as  to  the  nature  of  the  action,  which 
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was  at  Tarlance  with  the  instructioiiB  sabsequentlj  given  to  the  jury,  and 
which  may  have  misled  the  defendant  to  his  prejudice  in  introducing  his 
evidence,  is  ground  for  reversal  of  a  Judgment  against  the  defendant 
— Harkison  ▼.  Harklnson,  101  Fed.  71 41  G.  0.  A.  201 

§  2.    Tmkinmemm^  or  qvestioii  from  jury 

UnderRev.  St.  U.  S.  f  914,  providing  that  the  practice  in  the  United 
States  courts  shall  conform  as  near  as  may  be  to  the  practice  of 
the  courts  of  the  state  in  which  the  United  States  court  is  sitting;  and 
Rev.  St.  Mo.  1899,  $  639,  providing  that  plaintiff  shaU  be  allowed  to  dis- 
miss his  suit  or  take  a  nonsuit  at  any  time  before  the  same  is  finally 
submitted  to  the  Jury  or  to  the  court, — It  was  not  error  for  the  United 
States  court  sitting  in  Missouri  to  grant  plaintiff's  motion  for  a  nonsuit, 
made  subsequent  to  the  announcement  by  the  court  of  its  intention  to 
direct  a  verdict  in  favor  of  defendant  but  before  the  Jury  had  retired  from 
the  court  room  or  returned  a  verdict.  ' 

—Chicago,  M.  ft  St  P.  Ry.  Co.  v.  Metalstaff,  101  Fed.  769 

41  a  C.  A.  669 
f   3.    lastmetloiis  to  jnrr. 

Absolute  perfection  In  Instructions,  so  that  they  cannot  be  subjected 
to  criticism,  la  not,  and  cannot  reasonably  be,  required;  but  If  the  charge 
in  its  entirety  fairly  covers  the  legal  propositions  necessary  to  give  in- 
structions upon,  and  is  substantially  correct  it  is  not  error  for  the  court 
to  refuse  the  instructions  prepared  by  counsel,  although  they  contain  cor- 
rect principles  of  law  applicable  to  the  case. 

—Denver  &  R.  G.  R.  Ca  v.  Roller,  100  Fed.  738 41  C.  C.  A.  22 

The  charge  of  a  court  must  be  construed  with  reference  to  the  evidence 
before  the  jury,  and  to  the  presumption  that  the  Jurors  are  possessed  of 
ordinary  intelligence,  and  will  so  understand  and  apply  it  where  they 
are  charged  that  they  most  be  governed  solely  by  the  evidence  In  deter- 
mining all  questions  submitted  to  them. 

—Southern  Pac.  Co.  t.  Hall,  100  Fed.  760 41  a  C.  A.  50 

It  is  not  error  for  a  court  to  refuse  an  instruction,  requested  by  a 
party,  directing  the  Jury  to  disregard  evidence  which  soch  party  himsdf 
introduced  without  objection,  and  when  no  motion  was  made  to  strike 
It  out. 

—Southern  Pac.  Co.  v.  Hall,  100  Fed.  760 41  C.  C.  A.  50 

A  charge  to  the  Jury  that,  if  they  find  on  the  issues  therein  in  favor  of 
the  plaintiff,  the  court  would  "accept  a,  reasonable  and  fair  verdict  as  a 
proper  settlement  of  the  controversy,"  while  possibly  prejudicial  to  the 
plaintiff,  is  not  open  to  objection  by  defendant  as  taking  from  the  jury 
their  power  to  pass  upon  the  facts  in  the  case  under  the  instructions  of 
the  court. 

— Herrick  v.  Qulgley.'lOl  Fed.  187 41  C.  C.  A.  294 

TRUSTEE  PROCESS. 

See  "Garnishment** 

TRUSTS. 

§   1.    Appointment,  qnaliilcmtion,  and  tenure  of  trustee. 

While  it  is  not  necessary  to  make  annuitants  parties  to  an  action  by  a 
trustee  to  have  a  new  trustee  appointed  in  his  place,  yet  if  in  such  action 
he  procured  an  accounting,  and  a  decree  approving  payments  made  by  him 
to  residuary  legatees  which  depleted  the  annuity  fund,  it  is  not  condusive 
against  them. 

-KendaU  v.  De  Forest,  101  Fed.  167 41  0.  a  A  259 

{   2.    Aoeountlns  and  oompensation  of  trustee. 

Where  a  trustee  pays  from  an  annuity  fund  a  sum  allowed  as  commis- 
sions, costs,  and  counsel  fees  In  an  action  brought  by  him  for  an  account- 
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ing,  to  which  annuitants  were  not  made  parties  so  as  to  be  boond  thereby, 
he  will  be  deemed,  in  equity*  to  hold  the  amount  still  In  his  hands  as  part 
of  the  fund. 

— KendaU  v.  De  Forest,  101  Fed.  167 41  0.  C.  A.  259 

$    3.    Efltablisluneiit  and  enf  oreement  of  trust. 

Where  trustees  erroneously  pay  to  residuary  legatees  a  larger  proportion 
of  the  estate  than  they  are  entitled  to,  thereby  depleting  an  annuity  fund, 
such  legatees  are  not  necessary  parties  defendant  to  an  action  by  the  an- 
nuitants against  the  trustees,  as  the  annuitants  are  not  obliged  to  follow 
the  funds  wrongfully  devested,  and  the  trustees  are  not  deprived,  by  reason 
of  any  decree  in  such  action,  of  any  remedy  they  may  have  against  the 
residuary  legatees. 

—Kendall  v.  De  Forest,  101  Fed.  167 41  C.  a  A.  259 

Where,  after  the  death  of  some  of  the  annuitants,  the  trustee  appropri- 
ates part  of  the  annuity  fund  for  the  benefit  of  residuary  legatees,  he  does 
so  at  his  peril;  and,  although  acting  in  good  faith,  if  the  balance  is  insuffi- 
cient to  pay  the  annuitants,  he  must  be  deemed,  in  equity,  to  hold  the 
amount  still  in  his  hands  as  part  of  the  fund,  and  is  liable  to  the  annui- 
tants therefor. 

—KendaU  v.  De  Forest,  101  Fed.  167 41  0.  a  A.  259 

UNITED  STATES. 

See  "Customs  Duties";  'Tqst  Office";  "Public  Lands,"  f  1;  "Territories.*' 
Courts,  see  "Courts,"  ff  2-7;  "Removal  of  Causes." 


See  "Sales.** 
See  "Estoppel** 


VENDOR  AND  PURCHASER. 
WAIVER. 

WATERS  AND  WATER  COURSES. 


ft    1.    Katnral  water  ooumies. 

A  riparian  owner  upon  a  stream  may  construct  necessary  embankments, 
dikes,  or  other  structures  to  maintain  his  bank  of  the  stream  in  its  orig- 
inal place  and  condition,  or  to  restore  it  to  that  condition,  and  to  bring 
the  stream  back  to  Its  natural  course,  when  it  has  encroached  npon  his 
land;  and,  if  he  does  no  more,  other  riparian  owners  cannot  recover  dam- 
ages for  the  injury  his  action  causes  them. 

-Gulf,  a  &  S.  F.  Ry.  Co.  ▼.  Clark,  101  Fed.  678 41  C.  C.  A.  097 

WILLS. 

Construction  and  execution  of  trusts,  see  "Trusts.** 

WITNESSES. 

Experts,  see  "Evidence,"  §  8. 
Opinions,  see  "Evidence,"  f  8. 

f   1.    Oonpeteaoy* 

Under  Act  March  10,  1878  (20  Stat  90),  providing  that  In  the  trial  of 
persons  charged  with  criminal  offenses  in  the  courts  of  the  United  States 
"the  person  so  charged  shall,  at  his  own  request,  but  not  otherwise,  be 
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a  competent  witness,**  one  of  two  defendants  jointly  indicted  and  tried 
may,  at  his  own  request,  be  examined  as  a  witness  by  the  goyemment. 

— Wolfson  ▼.  United  States,  101  Fed.  430;   102  Fed.  134 

41  a  C.  A.  422 

§  2*    Crediliilitj,  impeAekment.  oontradiotlom,  and  eorrobiiratlfni. 

Where  an  employ^  of  the  owners  of  a  steamship  was  expected  to  tes- 
tify for  them,  but  was  discharged  before  the  trial  for  bad  conduct,  and 
gave  testimony  on  the  trial  adverse  to  the  owners,  but  his  testimony,  on 
collateral  facts  tending  to  discredit  the  owners,  was  shown  to  be  false, 
he  was  discredited,  and  his  testimony  of  no  value. 

»Tbe  Strathdon,  101  Fed.  600;  Bnrrell  y.  Armstrong,  Id. 

41  a  a  A.  515 
WRITS. 

Writ  of  error,  see  ** Appeal  and  Brror." 
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